
THE NEW APPORTIONMENT STANDARD:
BOWEN v. UNITED STATES POSTAL SERVICE

I. INTRODUCTION

A union is the exclusive bargaining agent for its membership and
thereby represents the interests of the union as a whole in its
negotiations.1 The union has, however, a concurrent fiduciary respons-
ibility to serve the best interests of the rank and file. 2 Since the union
represents the unit, individual employees' interests are often subor-
dinated to further the interests of the group.3 Therefore, a danger to
individual rights is inherent in the union's status as the exclusive
bargaining representative of all employees within the bargaining unit.4

The union's zeal for effective representation of the entire bargaining
unit must be tempered by the need to minimize injury to the rights
of individual employees.5

1. 29 U.S.C. § 159(a) (1982) provides in pertinent part:
Representatives designated or selected for the purpose of collective bargain-
ing by the majority of the employees in a unit appropriate for such pur-
poses, shall be the exclusive representatives of all employees in such unit
for the purposes of collective bargaining....

2. See Syres v. Oil Workers Int'l Union, 223 F.2d 739, 746-47 (5th Cir. 1955),
rev'd per curiam on other grounds, 350 U.S. 892 (1957); and Ford Motor Co. v. Huff-
man, 345 U.S. 330, 338 (1953) ("The bargaining representative ... is responsible
to, and owes complete loyalty to, the interests of all whom it represents.").

3. See, e.g., Emporium Capwell Co. v. Western Addition Community Org.,
420 U.S. 50, 62 (1975) ("In establishing a regime of majority rule, Congress sought
to secure to all members of the unit the benefits of their collective strength and bargain-
ing power, in full awareness that the superior strength of some individuals or groups
might be subordinated to the interest of the majority."); Ford Motor Co., 345 U.S.
at 338 ("The complete satisfaction of all who are represented is hardly to be
expected."); and the Union News Co. v. Hildreth, 295 F.2d 658, 666-67 (6th Cir.
1961) ("This agreement was executed for the benefit of all the members of the
Brotherhood, and not for the individual benefit of the plaintiff.").

4. See Flynn & Higgins, Fair Representation: A Surrey of the Contemporary Frameuork
and a Proposed Change in the Duty Owed to the Employee, 8 SUFFOLK U.L. REv. 1096
(1974); Comment, The Duty of Fair Representation: The Emerging Standard of the Union's
Duty in the Context of Negligence, Arbitrary, or Perfunctory Grievance Administration, 46 Mo.
L. REv. 142 (1981) [hereinafter cited as Comment, Emerging StandardJ.

5. Strong unions are viewed as necessary to maintain an effective system of
collective bargaining and industrial self-government .... Strong individual
interests, however, are also present in the relationship between unions and
their members. Those interests may be affected by the actions of the union
as the exclusive bargaining agent in contract negotiations and grievance
procedures.

Comment, Emerging Standard, supra note 4, at 143 n.9. See also Comment, Finality and
Fair Representation: Grievance Arbitration is Not Final if the Union Has Breached its Duty
of Fair Representation, 34 WASH. & LEE L. REv. 309, 315 (1977).
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The courts have addressed this danger to the individual employee
by recognizing the duty of fair representation, a doctrine which imposes
on the union the duty of processing individual employee grievances
fairly and impartially. 6 The duty of fair representation was developed
to serve as a "bulwark to prevent arbitrary union conduct against
individuals stripped of traditional forms of redress by federal labor
law.' '

An employee asserting that a union has breached its duty of fair
representation can bring an action against the employer without
exhausting the intraunion grievance procedure.8 An employee may

6. See Vaca v. Sipes, 386 U.S. 171, 182, 190-93 (1967) (for a full discussion
of the statutory duty of fair representation).

The duty of fair representation was first recognized 40 years ago in Steele
v. Louisville & Nashville R.R., 323 U.S. 192 (1944), a case arising under the Railway
Labor Act, 45 U.S.C. §§ 151-88 (1982). The duty of fair representation was later
extended to the National Labor Relations Act, 29 U.S.C. § 151-68 in Ford Motor
Co. v. Huffman, 345 U.S. 330 (1953). See Vaca, 386 U.S. at 177 (for a historical
analysis of the duty of fair representation).

While the statute does not deny to such a bargaining labor organization
the right to determine eligibility to its membership, it does require the union,
in collective bargaining and in making contracts with the carrier, to repre-
sent non-union or minority union members of the craft without hostile
discrimination, fairly, impartially, and in good faith.

Steele, 323 U.S. at 204.
Following the recognition of the duty of fair representation, uncertainty arose

as to what type of conduct constituted a breach of that duty. See, e.g., Humphrey
v. Moore, 375 U.S. 335, 348 (1964) (which upheld decision made by a joint employer-
employee committee purporting to settle grievances in accordance with the terms of
a collective bargaining contract, when such decision was made honestly, in good faith
and without hostility or arbitrary discrimination); Ford Motor Co., 345 U.S. at 338
(In upholding the decision of the representative union which concerned credit for
post-employment military service in its assessment of relative seniority of employment,
the Supreme Court noted "[any authority to negotiate derives its principal strength
from a delegation to the negotiators of a discretion to make such concessions and
accept such advantages as, in light of all relevant considerations, they believe will
best serve the interests of the parties represented."); and Vaca, 386 U.S. at 190-93
(where the Supreme Court discusses the debate over the extent of the duty of fair
representation in the context of a union's enforcement of the grievance and arbitra-
tion procedures in a collective bargaining agreement). In Vaca, the Supreme Court,
in the most significant judicial analysis of the duty of fair representation, stated: "A
breach of the statutory duty of fair representation occurs only when a union's con-
duct toward a member of the collective bargaining unit is arbitrary, discriminatory
or in bad faith." Vaca, 386 U.S. at 190. For a detailed discussion of the duty of
fair representation, see Jones, The Origin of the Duty of Fair Representation, in THE DUTY
OF FAIR REPRESENTATION (McKelvy ed. 1978).

7. Vaca, 386 U.S. at 182.
8. See Hines v. Anchor Motor Freight, Inc., 424 U.S. 554, 562 (1976); see

also Vaca, 386 U.S. at 186.
For individuals under the jurisdiction of the National Labor Relations Board
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concurrently bring suit against the union for breach of its duty.9 When
the employee prevails in a hybrid duty of fair representation/contract
action, the question arises as to whether the union or the employer
will be liable for the damages. 10

(NLRB), the right to bring an employee collective bargaining contract suit arises
under the Labor Management Relations (Taft-Hardcy) Act of 1947 5 301(a), 29 U.S.C.
§ 185 (1982). Section 301(a) provides in pertinent part: "Suits for violations of con-
tracts between an employer and a labor organization . . . may be brought in any
district court of the United States having jurisdiction of the parties, without respect
to the amount in controversy or without regard to the citizenship of the parties."
29 U.S.C. § 185(a) (1982). In Textile Workers v. Lincoln Mills, 353 U.S. 448 (1957),
and subsequently in the Steworkers Trilogv (United Steelworkers v. American Manufac-
turing Co., 363 U.S. 564 (1960); United Steelworkers v. Warrior Gulf Navigation
Co., 363 U.S. 574 (1960); United Steelworkers v. Enterprise Wheel & Car Corp.,
363 U.S. 593 (1960)), the Supreme Court firmly established the right of parties to
a collective bargaining agreement to bring suit under § 301(a) and asserted the posi-
tion that the function of the court in these situations is very limited and is confined
to ascertaining whether the party seeking arbitration is making a claim which on
its face is governed by the collective bargaining contract.

The Court in Vaa held that where the union breaches its duty of fair represen-
tation, employees can bring a contract action against the employer without exhausting
the remedial procedures established by the collective bargaining agreement. J'aza, 386
U.S. at 186. Contra Republic Steel Corp. v. Maddox, 379 U.S. 650, 652 (1965) (the
employee must at least attempt to exhaust contract grievance procedures through the
union before suing the employer).

The Court elaborated on Vaca nine years later in Hines, 424 U.S. at 567-71,
holding that proof of the union's breach of its duty of fair representation not only
relieved the employee of the exhaustion of remedies obligation propounded in United
Steelworkers 363 U.S. at 566, but also prevented the employer from relying on com-
pleted arbitration procedures to bar the employee's suit. The Court held: "In our
view, enforcement of the finality provision where the arbitrator has erred is condi-
tioned upon the union's having satisfied its statutory duty fairly to represent the
employee in connection with the arbitration proceedings." Hints, 424 U.S. at 571.

9. See Vaca, 386 U.S. at 183 (Supreme Court stated that the NLRB and the
federal courts have concurrent jurisdiction over fair representation suits, thereby allow-
ing an employee to bring suit against the employer and the union concurrently). The
Supreme Court first recognized the possibility of bringing a joint suit in Humphrey
v. Moore, 375 U.S. 335 (1964), and subsequently acknowledged the propriety of
bringing actions for breach of the collective bargaining agreement and for breach
of the duty of fair representation in a single suit in Vaca and in Hints.

10. The plaintiff in a duty of fair representation/contract suit must overcome
two obstacles in order to recover. First, the plaintiff must show that the union breached
ns duty of fair representation in order to avoid the exhaustion of intraunion remedies
requirement. See Vaca, 386 U.S. at 185. See also Ruzicka v. GM, 86 L.R.R.M. (BNA)
2030, 2031 (E.D. Mich. 1973), in which the district court dismissed the joint action
against the union and the employer on the grounds that a breach of the union's duty
was not shown and, therefore, the disposition of the grievance in the grievance pro-
cedure was final and binding on the court. For a discussion of the case on appeal,
see infra text accompanying notes 35-37.

The breach of duty claim has been termed to be the "indispensable predicate"
to the claim for contractual breach. UPS v. Mitchell, 451 U.S. 56, 62 (1981).

Once the breach of the union's duty is proven, the employee must show, as
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Until very recently the courts have utilized two different approaches
in apportioning damages between the employer and the union." Under
one approach, the union is liable for lost wages resulting from a
wrongful discharge where it actually participated in the discharge. 12

Under the second approach, the union is liable for lost wages accruing
after the date that a grievance would have been resolved if the union
had not breached its duty of fair representation. 13

The apparent inconsistency in the two approaches was recently
resolved by the United States Supreme Court in Bowen v. United States
Postal Service.14 In Bowen the Court announced a new rule for appor-
tioning damages in duty of fair representation/contract suits. The Bowen
Court held that, in these hybrid actions, the damages should be
apportioned between the codefedants according to the injury caused
by each party. The Court held that an employer in a duty of fair
representation/contract suit who wrongfully discharged an employee
was liable only for back pay accruing prior to the hypothetical date
upon which an arbitration decision would have been reached had the
employee's union correctly processed the grievance.' 6 Back pay damages
accruing after that date are payable by the union.' 7

The Bowen decision represents a new direction in the Court's treat-
ment of the apportionment issue which can be properly appreciated

in any ordinary § 301 suit, that a breach of the collective bargaining agreement
occurred. See Hines, 424 U.S. at 572 ("Petitioners, if they prove an erroneous discharge
and the Union's breach of duty . . . are entitled to an appropriate remedy against
the employer as well as the Union.").

The primary relief generally sought by a duty of fair representation/contract
suit plaintiff is reinstatement and money damages. Money damages can include lost
wages: see, e.g., Ruzicka v. GM, 96 L.R.R.M. (BNA) 2822 (E.D. Mich. 1977);
attorneys' fees: see, e.g., Soto Segarra v. Sea-Land Serv., Inc., 581 F.2d 291 (1st
Cir. 1978); Milstead v. International Bhd. of Teamsters, Local No. 957, 580 F.2d
232 (6th Cir. 1978); Harrison v. United Transp. Union, 530 F.2d 558 (4th Cir.
1975), cert. denied, 425 U.S. 958 (1976); and litigation expenses: see, e.g., Bowen v.
United States Postal Serv., 470 F. Supp. 1127, 1132 (E.D. Va. 1979), aff'd in relevant
part, 642 F.2d 79 (1981), aff'd in relevant part, 459 U.S. 212 (1983); Ruzicka, 96
L.R.R.M. (BNA) at 2857.

11. See infra text accompanying notes 18-44.
12. See Vaca, 386 U.S. at 197-98; see infra text accompanying notes 18-23.
13. See Hines, 424 U.S. at 572; see infra text accompanying notes 24-29.
14. 459 U.S. 212 (1983).
15. See Allred, The Bowen Decision: Mandate for Reexamination of Reapportionment

of Damages in Fair Representation Cases, 34 LAB. L.J. 408, 412 (1983) [hereinafter cited
as Allred].

16. Bowen, 459 U.S. at 230-31 (White, J., concurring in part, dissenting in part)
(joining in Justice White's opinion are Justices Marshall, Blackmun, and Rehnquist).

17. Id.
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only when considered within the context of the former case law in
the area.

II. HISTORICAL BACKGROUND: THE COURTS'
PRIOR TREATMENT OF THE APPORTIONMENT ISSUE

The apportionment issue was first addressed by the Supreme Court
in Vaca v. Sipes,18 where the Court held that "[t]he governing prin-
ciple is to apportion liability between the employer and the union
according to the damage caused by the fault of each."'19 The Court
in Vaca found, however, that all liability should fall upon the employer
because it was the employer's initial wrongful discharge that created
the employee's damage. 20 It was held that even upon the union's breach
of its duty of fair representation, it could not be liable for lost earnings
that were recoverable from the employer. However, "increases if any
in those damages caused by the union's refusal to process the grievance
should not be charged to the employer.''21

The Supreme Court next addressed the issue of apportionment
of damages in a duty of fair representation/contract suit in Czosek v.
O'Mara.22 In Czosek, a group of employees brought suit against their
former employer and the union for wrongful discharge and breach
of duty of fair representation respectively. The Court held:

Assuming a wrongful discharge by the employer indepen-
dent of any discriminatory conduct by the union and a subse-
quent discriminatory refusal by the union to process grievances
based on the discharge, damages against the union for loss
of employment are unrecoverable except to the extent that
its refusal to handle the grievances added to the difficulty
and expense of collecting from the employer. 23

In Czosek, the union could not be held liable for lost earnings because

18. 386 U.S. 171 (1967).
19. Id. at 197-98.
20. Id.
21. Id. at 198.
22. 397 U.S. 25 (1970). Czosek arose under the Railway Labor Act, 45 U.S.C.

5 151-88(1982). But the Court stated that "the claim against the union defendants
for the breach of their duty of fair representation is a discrete claim quite apart from
the right of individual employees expressly extended to them under the Railway Labor
Act to pursue their employer before the Adjustment Board." Czorek, 397 U.S. at
28. See supra note 8.

23. Czosek, 397 U.S. at 29. For a full discussion of Czosek, see Note, A Proposalfor
Apportioning Damages in Fair Representation Suits, 14 U. MicH. J.L. REP. 497 (1981).
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the only damages from the union's misconduct were the employees'
additional expenses of attorneys' fees and court costs. The employer
would, however, be responsible for those damages related to the
employees' loss of employment.

The Supreme Court seemingly reversed the Czosek decision in Hines
v. Anchor Motor Freight.24 There the majority reversed the lower court's
dismissal of an employee's section 301 suit against the employer who
had prevailed at arbitration because it had been proven that the union
had breached its duty of fair representation. 25 Although the majority
did not confront the issue of apportionment, Justice Stewart addressed
his concurrence to this question. Justice Stewart noted that the union
could be held liable for back pay "accruing between the time of the
decision by the arbitration committee and a subsequent 'untainted'
determination that the discharges were, after all, wrongful.' '26 Because
the union had breached its duty of fair representation and was
responsible for a delay in reinstatement, it should be responsible for
the employee's lost wages accruing from the date the discharge should
have been found wrongful through arbitration.

Vaca and Hines left the lower courts with two conflicting stan-
dards for the apportionment of damages in hybrid duty of fair represen-
tation/contract suits. Under the Vaca approach a union is not liable
for lost wages resulting from a wrongful discharge unless it actually
participates in the discharge. 2' The second approach, as espoused by
Justice Stewart, 28 imposes liability upon a union for back pay accruing
from the point at which a grievance should have been resolved if the
union had not breached its duty of fair representation. 29

24. 424 U.S. 554 (1976) (Stewart, J., concurring).
25. See supra note 10.
26. Hines, 424 U.S. at 572-73. The controversy in Hines involved the administra-

tion of a collective bargaining agreement. In this case the aggrieved employees were
discharged after being accused of falsifying expense vouchers. The union took the
matter to arbitration but presented no evidence other than the employees' own
testimony. As a result, the discharges were sustained. The Court found for the
employees in both the § 301 action and the duty of fair representation suit and was
thus confronted with a case in which both the employer and the union were liable.
The majority, however, did not discuss the issue of apportionment other than to state
that the employees were "entitled to an appropriate remedy against the employer
as well as the Union." Id. at 572.

27. See Comment, Apportionment of Damages in Contract Duty of Fair Representation
Suits: Who Paysfor the Union's Breach, 1981 Wis. L. REv. 156, 166-67 (1981) [hereinafter
cited as Apportionment of Damages].

28. See generally Hines v. Anchor Motor Freight, Inc., 424 U.S. 554 (1976)
(Stewart, J., concurring).

29. See Apportionment of Damages, supra note 27, at 167.
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The inconsistency of the Supreme Court's holdings in this area
has led to inconsistency in lower courts' decisions. 30 The First Circuit
adopted the Vaca approach in an action brought by employees dis-
charged in violation of seniority rules and whose union arbitrarily
refused to pursue the grievance procedure.31 The First Circuit assessed
damages solely against the employer, stating that "where there was
no evidence that but for the union's conduct the plaintiffs would have
been reinstated or reimbursed at an earlier date, . . .the Union's con-
duct cannot be said to have increased or contributed to the damages
attributable to the [employer's] improper discharge.''32

The Eighth Circuit has also adopted the Vaca approach, holding
that an employer is solely liable for damages where the union's breach
of its duty of fair representation involves only a failure to process the
employee's grievance.33 The union may be responsible, however, for
a portion of the damages where it contributed to the wrongful
discharge.3 4

30. A number of courts have adopted the Vaca approach as established law.
See, e.g., Richard v. Communication Workers of Am., 443 F.2d 974 (8th Cir.), atw
denied, 414 U.S. 818 (1971), and Figueroa De Arroyo v. Sindicato de Trabajadores
Packinghouse, 425 F.2d 281 (1st Cir. 1970), cad. denied, 400 U.S. 877 (1970), discussed
infra text accompanying notes 31-34. See also Soto Segarra v. Sea-Land Serv., Inc.,
581 F.2d 291 (1st Cir. 1978) (court permitted the apportionment of the total amount
of back pay to the employer); Misteadi, 580 F.2d at 236 (court stated that if the award
against the union included any damages for back pay, "the award is clearly contrary
to law"); Chambers v. International Bhd. of Teamsters, Local Union No. 539, 578
F.2d 375 (D.C. Cir. 1978) (court held that "when the employer relies on the advice
and interpretation [of the collective bargaining agreement) of a labor union to the
detriment of an employee, it does so at its own risk, subject to an apportionment
of any liability between itself and the Union.") Id. at 380 (citing Vaca v. Sipes, 386
U.S. 171 (1967)); Scott v. Anchor Motor Freight, 496 F.2d 276 (6th Cir.), cat. denied,
419 U.S. 868 (1974) (court held that back pay is the only damage the employer can
be apportioned in a hybrid suit).

Other courts have adopted the Stewart approach. See, e.g., Battle v. Clark Equip.
Co., 579 F.2d 1338 (7th Cir. 1978); Harrison v. Chrysler Corp., 558 F.2d 1273
(7th Cir. 1977); and Harrison v. United Transp. Union, 530 F.2d 558 (4th Cir.
1975), cert. denied, 425 U.S. 958 (1976), discussed infra text accompanying notes 38-44.
See also Foust v. International Bhd. of Elec. Workers, 572 F.2d 710 (10th Cir. 1978),
rev'd on other grounds, 442 U.S. 42 (1979).

31. Figueroa De Arroyo v. Sindicato de Trabajadores Packinghouse, 425 F.2d
281 (1st Cir. 1970), cert. denied, 400 U.S. 877 (1970). See also Soto Segarra v. Sea-
Land Serv., Inc., 581 F.2d 291 (1st Cir. 1978).

32. Figueroa, 425 F.2d at 290.
33. Richardson v. Communication Workers of Am., 443 F.2d 974 (8th Cir.),

cert. denied, 414 U.S. 818 (1971).
34. Id. at 981-82. The Fifth Circuit, in Seymour v. Olin Corp., 666 F.2d 202

(5th Cir. 1982), agreed with the First and Eighth Circuits and also adopted the Vara
approach.
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Conversely, the Sixth Circuit deviated from a strict adherence
to the Vaca approach, leaning toward adoption of the Stewart approach
to apportionment. 35 On remand, the District Court for the Eastern
District of Michigan held that "a proper apportionment of damages
must consider not only the chronology of the defendants' wrongful
acts but also the gravity and nature of their wrongdoing." ' 36

Accordingly, damages were apportioned equally between the employer
and the union.37

Although no court has expressly applied the Stewart approach,
several have been willing to find the union liable for at least a portion
of the back pay award. 38 The Fourth Circuit 39 has held that a union
must compensate an employee who was wrongfully discharged by the
employer for lost wages when the employee has lost a right of action
against the employer due to deliberately misleading conduct on the
part of the union.40 Similarly, the Seventh Circuit4l stated: "[A] union
which breaches its duty of fair representation may be sued by an
employee for lost pay attributable to the breach.' '42 The following year,
the Seventh Circuit again apportioned lost earnings between the
employer and the union. 43 The court cited Justice Stewart's concur-
rence in Hines for the principle that an employer should not be liable

35. Ruzicka v. GM., 523 F.2d 306 (6th Cir. 1975), cert. denied, 104 S. Ct.
424 (1983). The court reversed the district court's dismissal of the aggrieved employees'
hybrid action and remanded the case, instructing the court that "the [ulnion is liable
for that portion of the [a]ppellant's injury representing 'increases if any in those
damages [chargeable to the employer] caused by the union's refusal to process the
grievance.' " Id. at 312 (citing Vaca, 386 U.S. at 197-98).

For other cases following an intermediate approach, see Lowe v. Pate Stevedoring
Co., 558 F.2d 769 (5th Cir. 1977); Sanderson v. Ford Motor Co., 483 F.2d 102
(5th Cir. 1973).

36. Ruzicka, 96 L.R.R.M. (BNA) at 283.
37. Id.
38. See supra note 30.
39. Harrison v. United Transp. Union, 530 F.2d 558 (4th Cir. 1975), cert.

denied, 425 U.S. 958 (1976).
40. Id. at 562-63.
41. Harrison v. Chrysler Corp., 558 F.2d 1273 (7th Cir. 1977).
42. Id. at 1279 (citing Vaca, 386 U.S. at 197-98). However, the Seventh Cir-

cuit further distinguished between damages recoverable from the union and those
recoverable from the employer.

In the action against the union, the breach of the duty of fair representation
is the basis upon which damages are allowed, In the action against the
employer, the union's breach merely removes an established grievance pro-
cedure as a valid basis for defense by the employer, and it exposes the
employer to liability arising out of wrongful discharge.

Id.
43. Battle v. Clark Equip. Co., 579 F.2d 1338 (7th Cir. 1978).
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for back pay for the period in which the employer relied in good faith
on union actions. 44

The Supreme Court granted certiorari in Bowen45 in order to
resolve the conflict among the circuits.

III. An Analysis of Bowen v. United States Postal Service

The fundamental issue in Bowen was whether a union may be
primarily liable for a wrongfully discharged employee's damages which
were incurred because of the union's breach of its duty of fair
representation. 46

In Bowen, the petitioner was discharged from the United States
Postal Service (USPS) as a result of a fight with a fellow employee.4 7

Bowen filed a grievance with his bargaining representative, the
American Postal Workers Union (Union), pursuant to the collective
bargaining agreement then in effect.4 8 Upon the Union's refusal to
take the grievance to arbitration, 49 Bowen sued the USPS and the
Union in federal district court.5 0 The action alleged a violation of sec-
tion 301 of the Labor Management Relations Act by the employer's
discharging Bowen without "just cause" 5' as well as a breach of the
Union's duty of fair representation.5 2 The district court, upon the return
of a jury verdict, entered judgment against both defendants5 3 holding
that the USPS had discharged Bowen without just cause and that the

44. Id. at 1350.
45. 454 U.S. 1097 (1981).
46. Bowen, 459 U.S. at 214.
47. Id.
48. Id.
49. The evidence presented at the trial indicated that the local Union officer

had recommended taking the grievance to arbitration at each step of the grievance
procedure. The national office, however, refused to pursue the matter for no apparent
reason. Id.

50. Id. The district court decision is cited at 470 F. Supp. 1127 (W.D. Va. 1979).
51. See supra note 8.
52. See supra note 6.
53. Bowen, 459 U.S. at 215-16. The jury served only as an advisory panel on

Bowen's claim against the USPS because, pursuant to 28 U.S.C. § 2402, "(any
action against the United States under section 1346 shall be tried by the court without
a jury." See Bowen, 459 U.S. at 214 n.l. The court suggested to the jury that,
in the event that compensatory damages were awarded, apportionment of the liability
between the two defendants could be based the date of a hypothetical arbitration deci-
sion, i.e. the date on which the USPS would have reinstated Bowen if the matter
had been resolved through arbitration. The suggestion was that the USPS would be
liable for damages before that date and the Union be liable for damages after that
time. Id. at 214-15.
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Union had handled the "apparently meritorious grievance . . . in an
arbitrary and perfunctory manner .... ,,54 The court found that both
the Union and the USPS had acted "in reckless and callous disregard
of [Bowen's] rights." '55 Bowen was awarded $52,954 for lost wages
and benefits; the Union was ordered to pay $30,000, and the USPS
was ordered to pay the remainder. 56

Both the Union and the USPS appealed to the United States Court
of Appeals for the Fourth Circuit which adopted the district court's
findings of fact and affirmed the decision with the exception of the
award of damages against the Union. 57 The court held that because
Bowen's compensation was payable only by the USPS, the Union could
not be liable for any portion of the reimbursement of lost wages. 58

A petition for certiorari was granted by the Supreme Court.59 The
Court, in an opinion by Justice Powell, disagreed with the Fourth
Circuit Court of Appeals and reinstated the district court's judgments. 60

Writing for the majority, Justice Powell observed that the Vaca
approach to apportionment of damages "fails to recognize that a
collective bargaining agreement is much more than traditional com-
mon law employment terminable at will. Rather, it is an agreement
creating relationships and interests under the federal common law of
labor policy." 61 Justice Powell reasoned that the central issue was the

54. Bowen, 470 F. Supp. at 1129.
55. Id. The jury assessed punitive damages of $30,000 and $10,000 against

the employer and the Union respectively. However the court held that the USPS
could not be liable for punitive damages because of sovereign immunity. Id. at 1131.
Consequently, the court refused to hold the Union liable when the USPS was immune
despite the fact that the court had determined that the Union's actions warranted
such liability. See also Bowen, 459 U.S. at 216 n.4.

56. Bowen, 470 F. Supp. at 1131. The district court found that Bowen would
have been reinstated by August of 1977 if his grievance had been taken to arbitra-
tion. The Union was, therefore, liable for lost wages after that date. Id. at 1129.
"[The Union's acts, upon which [Bowen] reasonably relied, delayed the reinstate-
ment ... and it is a proper apportionment to assign fault to the [Union] for approx-
imately two-thirds of the period [Bowen] was unemployed up to the time of trial."
Id. at 1131.

57. See Bowen v. United States Postal Serv., 642 F.2d 79 (4th Cir. 1981).
58. "[A]s Bowen's compensation was at all times payable only by the Service,

reimbursement of his lost earnings continued to be the obligation of the Service
exclusively. Hence, no portion of the deprivations.., was chargeable to the Union."
Id. at 82.

The court refused to increase the $22,954 award against the USPS; thus, Bowen
was deprived of the full amount of his compensatory damages.

59. Bowen v. Untied States Postal Serv., 454 U.S. 1097 (1981).
60. Justices Burger, Brennan, Stevens, and O'Connor joined in the majority

opinion. Bowen v. United States Postal Serv., 459 U.S. 212, 213 (1983).
61. Id. at 220. See also Warrior & Gulf Navigation Co., 363 U.S. at 582 (collective
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fairness of holding the employer liable for a back pay award when
the union had substantially contributed to the employee's damages. 62

Powell's reasoning was predicated upon the "paramount importance"
of " the right of the employee, who has been injured by both the
employer's and the union's breach, to be made whole." 63 In imple-
menting this remedial policy, Powell recognized the central impor-
tance of grievance arbitration in American labor law A and the necessity
of protecting its value to individual employees. 65 Justice Powell thus
concluded that the apportionment of damages between the employer
and the union must be balanced to best achieve the goal of maximiz-
ing the utility and effectiveness of the grievance process. 6

The majority affirmed the district court's apportionment of
damages and held the union liable for back pay damages as of the
date that the case would have been decided had the union not breached
its duty of fair representation and taken it to arbitration.6 7 Justice Powell
noted that this approach would not be unfair to the union because
"[w]hen the union, as exclusive agent of the employee, waives
arbitration or fails to seek review of an adverse decision, the employer
should be in substantially the same position as if the employee had
had the right to act on his own behalf and had done so."60 Justice
Powell further noted that requiring the union to pay its share of the
damages would not impose too great a burden upon the union. He
claimed that an award of compensatory damages generally would be
"limited and finite." 69 Moreover, such liability was believed to pro-
vide incentive to the union to process its members' claims with care.

bargaining agreement "is more than a contract; it is a general code to govern a myriad
of cases which the draftsmen cannot wholly anticipate"). &e generally Shulman, Rrason,
Contract and Law in Labor Relations, 68 HARv. L. Rav. 999, 1004-05 (1955).

62. See Allred, supra note 15, at 411.
63. Bowen, 459 U.S. at 222. The Supreme Court had clearly stated in Inter-

national Bhd. of Elec. Workers v. Foust, 442 U.S. 42, 48-49 (1979), that "[tihe fun-
damental purpose of fair representation suits is to compensate for injuries caused
by violations of employees' rights."

64. Bowen, 459 U.S. at 224-25. The court cites John Wiley & Sons, Inc. v.
Livingston, 376 U.S. 543 (1964), and United Steelworkers of Am. v. Warrior & Gulf
Navigation Co., 363 U.S. 574 (1960). See generally Cox, Rejlctions Upon Labor Arbitra-
tion, 72 HARV. L. REv. 1482 (1959) [hereinafter cited as Cox].

65. Bowen, 459 U.S. at 227-28.
66. Justice Powell wrote that the grievance procedure "contemplates that both

employer and union will perform their respective obligation. In the absence of damages
apportionment where the default of both parties contributes to the employee's injury,
incentives to comply with the grievance procedure will be diminished." Id. at 227.

67. Id. at 230.
68. Id. at 226.
69. Id. at 227 n.16.
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Justice White, concurring in part and dissenting in part, asserted
that the majority's apportionment standard failed to follow precedent
and contradicted equitable principles and federal labor policy.70 Stating
that under Vaca "the only consequence of a union's breach of its duty
of fair representation is that it provides the employee with the means
of defeating the employer's defense based upon the failure to exhaust
contractual remedies in a § 301 suit," 7 Justice White maintained that
the employer should be primarily liable for all back pay. The dissent
acknowledged that the majority's new apportionment theory placed
the primary burden for lost wages in a breach of duty/contract suit
upon the union, contrary to Vaca and its progeny.7 2 This liability
remained even though the employer had the ability to stop the
accumulation of back pay by simply reinstating the employee, while
the union had no way of limiting its liability. 73 White's opinion noted
that the union in Bowen did not prevent the employer from reinstating
the employee before or after the hypothetical arbitration date and that
it was therefore unreasonable to hold the union exclusively liable for
the majority of the back pay award.

Justice Rehnquist filed a separate dissent concerning the issue
of damages. He disagreed with the Court and Justice White's dissent
asserting that the USPS should not have been liable for the full amount
of the award when the Union was held to be not liable for back pay
damages. 74 Justice Rehnquist reasoned that such a disposition would
"permit plaintiffs to attack the judgment of the Court of Appeals."s7

IV. AN EVALUATION

The new apportionment standard under Bowen can only serve to
undermine cooperative labor-management relations. Under the Bowen
formula, the employer's liability is finite and quantifiable whereas the
union's liability for a discharged employee's lost earnings accrues from
the hypothetical point of settlement until the date of final judgment. 76

Ordinarily a final resolution under grievance procedures 77 is reached

70. Id. at 599-600 (White, J., concurring in part and dissenting in part). "This
rationale, which heretofore has been rejected by every Court of Appeals that has
squarely considered it, does not give due regard to our prior precedents, to equitable
principles, or to the national labor policy." Id.

71. Id. at 600 (citing Vaca, 386 U.S. at 186).
72. Id. at 603.
73. Id.
74. Id. at 607-08 (Rehnquist, J., dissenting).
75. Id. at 608.
76. Id. at 598 n.16.
77. Id. at 601 n.4 (White, J., concurring in part and dissenting in part).
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in less than nine months but a similar fimal resolution in the courts
often takes years. 78 Time does not, therefore, operate in the union's
favor. Moreover, as the dissent maintains, the union will have no
"readily apparent way to limit its constantly increasing liability."279

Facing open-ended liability, the union will bear the brunt of the
compensatory damages.8 0 Justice White correctly noted that the "prac-
tical consequence" of the decision will be an increase in unmeritorious
grievance filings and a concomitant decrease in the union's discre-
tionary power in the grievance procedure. 8' Such a result would under-
mine the federal labor policy favoring collective bargaining between
management and labor.8 2 Such a result would also overburden the
favored private dispute resolution mechanisms 8 3 with excessive and

78. Id. at 603 & n.7.
79. Id.
80. Id. ("[T]he 'bulk of the award' for backpay [sic] in a hybrid Section

301/breach-of-duty suit will have to be borne by the union, not the employer.").
Unions are subject to further liability for the mental anguish of wrongfully discharged
workers under state tort law. See, e.g., Richardson, 443 F.2d at 984-85 n. 13, cert, detied,
414 U.S. 818 (1973). Under Bowen's new standard, unions may have to assume
management's liability in the period subsequent to the new cut-off date.

81. Bowen, 103 S. Ct. at 605.
82. See, e.g., § 2 of the Norris-LaGuardia Act of 1932, 29 U.S.C. § 102 (1982),

proclaiming that
[a laborer] ha[s] full freedom of association, self-organization and designa-
tion of representatives of his own choosing, to negotiate the terms and con-
ditions of his employment, and that he shall be free from the interference,
restraint or coercion of employers of labor, or their agents, in the designa-
tion of such representatives or in self-organization or in other concerned
activities for the purpose of collective bargaining or other mutual aid or
protection[;]

and § 1 of the NLRA of 1935, 29 U.S.C. § 151 (1982) which states
[e]xperience has proved that protection by law of the right of employees
to organize and bargain collectively safeguards commerce from injury,
impairment, or interruption, and promotes the flow of commerce by removing
certain recognized sources of industrial strife and unrest, by encouraging
practices fundamental to the friendly adjustment of industrial disputes arising
out of differences as to wages, hours, or other working conditions, and by
restoring equality of bargaining power between employers and employees[;)

and title II, Labor Management Relations Act of 1947 § 201, 29 U.S.C. § 171 (1982)
explaining that

[i]t is the policy of the United States that a sound and stable industrial peace
and the advancement of the general welfare, health, and safety of the Nation
and of the best interests of employers and employees can most satisfactorily
be secured by the settlement of issues between employers and employees
through the processes of conference and collective bargaining between
employers and the representatives of their employees ...

83. See United Steelworkers of Am. v. Enterprise Wheel & Car Corp., 363
U.S. 593 (1960); United Steelworkers of Am. v. Warrior & Gulf Navigation Co.,
363 U.S. 574 (1960); United Steelworkers of Am. v. American Manufacturing Co.,
363 U.S. 564 (1960). See generaly Cox, supra note 64.
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unnecessary expenditures of time, money, and resources. Accordingly,
unions may be forced to use counterproductive tactics such as
unmeritorious grievance filings in order to avoid intraunion strife and
to prevent hybrid section 301(a) suits. The cost of inefficient industrial
relations will also be borne by business which will ultimately be passed
on to consumers.

The Bowen decision has another probable, negative impact. The
Court has essentially opened the door for an effective campaign against
unionism. The finite back pay liability of antiunion employers will
allow interminable litigation delays, thereby exposing the union to
additional open-ended liability. With the occurrence of several hybrid
section 301(a) actions involving the same union, the employer could
very easily bankrupt the union.

The Vaca Court was conscious of the "real hardship" which back
pay liability could present for the union treasury.8 4 It denied back
pay awards against the union unless the union had actually participated
in the discharge, knowing that the employee would be fully compen-
sated by the employer. The Court determined that liability for attorneys'
fees and costs was sufficient incentive for unions to comply with their
duty of fair representation. 85 The Bowen Court inexplicably allowed
back pay damages against the union in order to "provide additional
incentive for the union to process its members' claims where
warranted." 86 The result was to increase union liability in hybrid sec-
tion 301(a) actions and to disregard Vaca's consideration of the "real
hardship" factor.

The ruling of Bowen dictates that the union must now pay for
its share of the wrongdoing, thereby decreasing the employer's share
of liability. While the new standard exerts economic pressure on labor
to comply with its duty of fair representation, no corresponding leverage
is placed on management. The Bowen rule offers no practical deter-
rence to prevent deliberate discharges by the employer in violation
of the collective bargaining agreement. The employer is now liable
only up to the hypothetical date on which an arbitration decision would
have been reached had the union correctly processed the grievance.

84. The Vaca Court stated: "It could be a real hardship on the union to pay
these damages [lost wages], even if the union were given a right of indemnification
against the employer." 386 U.S. at 197.

85. In International Bhd. o Elec. Workers, 442 U.S. at 50, the Court elaborated
on the Vaca policy: "Although acknowledging that this apportionment rule might in
some instances effectively immunize unions from liability for a clear breach of duty,
the Court found considerations of deterrence insufficient to risk endangering the finan-
cial stability of such institutions." Id. (citation omitted).

86. Bowen, 103 S. Ct. at 598 (citation omitted).
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The Bowen decision creates friction between labor-management
relations in general. It discourages cooperation, compromise, and self-
regulation which support the private dispute resolution process.

V. CONCLUSION

The new apportionment standard advanced by Bowen dearly favors
management. The union is liable for back pay damages on a hypothetical
date. The employer's back pay liability is finite and quantifiable where
that of the union is left virtually open-ended.

The Bowen decision not only threatens the financial stability of
labor organizations but also adversely affects union officials' discre-
tionary powers in the grievance process. The new rule stands to
encourage the filing of unmeritorious grievances thereby overburden-
ing the favored grievance machinery with excessive and unnecessary
expenditures of time, money, and resources. Inefficient industrial rela-
tions will result, the cost of which will be passed on to the consumer.

The Bowen decision undermines the favored national labor policy
of cooperative labor-management relations. This consequently weakens
the foundation upon which collective bargaining and private dispute
resolution rests. As a result, both labor and management stand to lose.

Barbara Paul
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