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INTRODUCTION

UNREPORTED CASES is a continuing feature of THE DELA.
WARE JOURNAL OF CORPORATE LAW. Significant unreported cases that
have not been published by a reporter system will be included. The
courts' opinions are printed in their entirety, exactly as received.

To expedite the attorney's research, all cases are headnoted ac-
cording to the NATIONAL REPORTER key number classification system.*
Indices are provided for case names, statutes construed, rules of court,
and key numbers and classifications for this issue.

*The NATIONAL REPORTER key number classification system is used with the per-
mission of the West Publishing Co., St. Paul, Minnesota 55102.
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GEBELEIN v. PERMA-DRY WATERPROOFING CO.

No. 6210

Court of Chancery of the State of Delaware, Sussex

January 12, 1982
The Attorney General brought this action for consumer fraud and

alleged deceptive trade practices against Perma-Dry Waterproofing
Co., a Delaware corporation; James A. D'Angelo, president of Perma-
Dry; and Albert Cerelli, secretary-treasurer of Perma-Dry.

The individual defendant D'Angelo is a resident of New Jersey
and service upon him was attempted pursuant to DEL. CODE ANN. tit.
10, § 3104. D'Angelo has moved to dismiss the complaint against
him pursuant to Rule 12 on the grounds of insufficiency of service of
process and for lack of personal jurisdiction.

The court of chancery, per Vice-Chancellor Brown, granted
D'Angelo's motion. The court found that section 3104 contemplates
conduct by an individual in his individual capacity in order to obtain
personal jurisdiction over such individual. Here it was found that the
complaint was not brought against D'Angelo for anything that he was
alleged to have done in his individual capacity.

the court also held that the fact that Perma-Dry had only two
corporate officers would not of itself necessarily indicate that the cor-
poration lacks such independent reason for existence as would justify
piercing the corporate veil so as to confer personal jurisdiction over
one of its nonresident officers.

1. Corporations O 355
It is neither the purpose nor import of section 3104 that because a

Delaware corporation is transacting business in Delaware its nonresi-
dent officers are subject to personal service of process for alleged con-
sumer wrongs or deceptive trade practices committed in the name of
the corporation.
DEL. CODE ANN. tit. 10, § 3104.

2. Corporations <;='355
Section 3104 contemplates conduct by an individual in his in-

dividual capacity if personal jurisdiction over him is to be obtained
under the procedure established in the statute. DEL. CODE ANN. tit.
10,§ 3104.

1982]



DELAWARE JOURNAL OF CORPORATE LAW

3. Corporations C=- 1.4(4)

The test for piercing the corporate veil for jurisdictional purposes
requires a factual showing that the corporation has no independent
reason for existence and that its sole purpose is to provide a means for
doing the act and bidding of the individual.

4. Corporations C--- 355

The burden of alleging and proving the necessary jurisdictional
facts lies with the plaintiff.

5. Corporations <==, 297, 15

Our corporation law specifically permits a Delaware corporation
to be operated by one director, and all corporate offices to be held by
one person. DEL. CODE ANN. tit. 8, §§ 141(b) & 242(a).

6. Corporations C- 1.4(1)

The fact that a corporation has only two corporate officers would
not of itself necessarily indicate that the corporation lacks such inde-
pendent reason for existence as would justify piercing the corporate
veil so as to confer personal jurisdiction over one of its two nonresident
officers.

BROWN, Vice-Chancellor
This action is one brought by the Attorney General for consumer

fraud and alleged deceptive trade practices. The defendant Perma-
Dry Waterproofing Co., Inc. is a Delaware corporation. It has been
served and has answered the complaint. The individual defendant
James A. D'Angelo is an officer of Perma-Dry. He is a resident of
New Jersey. Service upon him was attempted pursuant to 10 Del. C.
§ 3104. He has moved to dismiss the complaint against him pursu-
ant to Rule 12 on the grounds of insufficiency of service of process and
for lack of personal jurisdiction.

I am of the opinion that the motion must be granted. The
pleadings of record indicate that D'Angelo was the president of
Perma-Dry and that the other individually named defendant, Albert
Cerelli, was the secretary-treasurer of the corporation. It is conceded
that the complaint alleges no separate, individual acts by D'Angelo in
the State of Delaware. Rather, the complaint refers to Perma-Dry,
D'Angelo and Cerelli collectively as the "Defendants" and in that
fashion alleges various acts of consumer improprieties against them
collectively. It is on this basis that the Attorney General contends
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that D'Angelo has thus transacted business, contracted to supply serv-
ices and caused tortious injury in the State of Delaware, thus, in the
view of the Attorney General, subjecting him to service of process
under § 3104 even though he is a nonresident.

[1] If this argument is accepted, however, it would mean that be-
cause a Delaware corporation is transacting business in Delaware, its
nonresident officers are subject to personal service of process under
§ 3104 for alleged consumer wrongs or deceptive trade practices com-
mitted in the name of the corporation. I do not perceive this to be
either the purpose or import of§ 3104.

The statute provides that any person who commits any of the acts
therein enumerated-i.e., transacting business or performing work in
Delaware, contracting to supply services in Delaware, or causing
tortious injury in Delaware- thereby submits himself to the jurisdic-
tion of the Delaware courts for the purpose of any cause of action aris-
ing from such acts or conduct. § 3104(b) and (j). The term "per-
son," as used in the statute, includes both a natural person and a
corporation.

[2] Thus it seems clear that § 3104 contemplates conduct by an
individual in his individual capacity if personal jurisdiction over him is
to be obtained under the procedure established in the statute. Here,
however, the complaint is not brought against D'Angelo for anything
that he is alleged to have done in his individual capacity. Rather, the
attempt is being made to assert personal jurisdiction over him because
of his personal participation, as corporate officer, agent and/or em-
ployee, in representations made in the corporate name or in the per-
formance of work required under contracts entered into between the
corporation and Delaware consummers. (sic)

I agree with counsel for D'Angelo that the case of Nash v. Hoopes,
Del.Super., 332 A.2d 411 (1975) is distinguishable. There the
corporate president was held personally liable for misrepresentations
made to a consumer even though they were made in his capacity as
corporate president. However, the wrong committed was attributed
to him personally. He was found to have made specific representa-
tions which, based on corporate information readily available to him
as corporate president, he should have known were false. There,
Hoopes was found personally liable along with the corporation be-
cause of his personal acts or conduct. Here, D'Angelo is charged
with no personal misconduct while acting as corporate president or
employee. Rather he, Cerelli and the corporation are lumped to-
gether as one and personal jurisdiction is attempted as to him under
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§ 3104 on the basis of the alleged acts and shortcomings involved in
the operation of the corporate business.

In this regard I think it noteworthy that a voluntary cease and de-
sist order previously obtained by the Attorney General, the violation of
which is charged as part of the basis for the complaint, was directed
against the corporation only, and not against any conduct of D'Angelo
and Cerelli individually. D'Angelo signed that document, as he did
all other documents relied upon by the Attorney General, only as
corporate president.

I can appreciate that in the area of consumer fraud a judgment
against a small corporate entity operated by one or two individuals
may not amount to much in the absence of obtaining some corre-
sponding judicial sanction against the individuals themselves. But
here we are not involved with the policy behind the consumer fraud
statutes. We are dealing with a personal jurisdiction statute as ap-
plied to nonresidents, and we have a situation wherein that statute is
sought to be invoked so as to obtain, among other things, a judgment
for money damages against D'Angelo individually. In this context I
am reluctant to give it a liberal construction and to hold, as the At-
torney General advocates in effect, that for the purpose of service of
process under the consumer fraud statutes those acts and transactions
accomplished in Delaware in the corporate name are also the individ-
ual acts and transactions of the corporate officers.

[3,4] The other case precedent primarily relied upon the At-
torney General, Holfield v. Power Chemical Company, Inc. 382
F.Supp. 388 (D.Md.1974), does stand for the proposition that in a
consumer fraud action personal jurisdiction under a long arm statute
such as ours can be obtained over a nonresident individual defendant
despite the fact that all intrastate activities were carried on in the
name of a corporation of which the individual was the president, ma-
jority shareholder and one of the three directors. However, as held in
that decision, the test for "piercing the corporate veil" for jurisdic-
tional purposes requires a factual showing that the corporation has no
independent reason for existence and that its sole purpose is to provide
a means for doing the act and bidding of the individual. The burden
of alleging and proving the necessary jurisdictional facts lies with the
plaintiff.

[5,6] In Holfield that burden was met, it being established pri-
marily through the individual defendant's deposition that the corpora-
tion was merely a vehicle through which the individual defendant, as
majority shareholder, had carried out the business scheme conceived

[Vol. 7



UNREPORTED CASES

by him, the corporation having no other business or reason for exist-
ence. Here we have no such factual allegations and certainly no suf-
ficient factual showing. The main fact upon which the Attorney
General relies is that D'Angelo and Cerelli were the only corporate of-
ficers, and possibly the only directors of Perma-Dry. But our corpo-
ration law specifically permits a Delaware corporation to be operated
by one director, 8 Del. C. § 141(b), and all corporate offices to be held
by one person, 8 Del. C. § 242(a). Thus, the circumstance of itself
does not indicate necessarily that the corporation lacks such independ-
ent reason for existence as would justify piercing the corporate veil so
as to confer personal jurisdiction over one of its two nonresident of-
ficers or directors.

For these reasons, the motion to dismiss the complaint against the
defendant D'Angelo for lack of personal jurisdiction is granted. An
appropriate order may be submitted.

GIURICICH v. EMTROL CORP.

No. 6423

Court of Chancery of the State of Delaware, New Castle

February 8, 1982

Plaintiffs Giuricich and Kalen petitioned the court of chancery to
appoint a custodian for the defendant Emtrol Corp. pursuant to DEL.
CODE ANN. tit. 8, § 226(a)(1). Plaintiffs and Continental Boiler
Works together organized Emtrol which was in the business of air pol-
lution control. Plaintiffs provided expertise and controlled 20% of
the stock. Continental supplied the capital and controlled the re-
maining 80% of Emtrol stock. Continental was given a 3-2 majority
on the original board of directors. Plaintiffs each acquired an addi-
tional 15% of Emtrol by exercising an option. However, once plain-
tiffs had acquired 50% of the stock, they demanded a restructuring of
the board of directors to reflect their 50% equity interest which the
defendant directors refused to do.

Plaintiffs contended that the appointment of a custodian is neces-
sary in order to protect their interests as shareholders in the election of
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management and development of corporate policy. Defendants con-
tended that although the original agreement between the parties en-
visioned equal stock ownership, it was never intended that the defend-
ants would give up their majority position on the board. The court
of chancery, per Chancellor Marvel, denied the application for the
appointment of a custodian on the grounds that despite shareholder
inability to elect successor directors, neither plaintiffs nor Emtrol has
suffered any injury to their respective interests.

1. Corporations - 551,283
DEL. CODE ANN., tit. 8, § 226 provides that the court of chancery

may appoint a custodian for a corporation in the event that its share-
holders are deadlocked and as a result are unable to elect successor
directors.

2. Corporations C 291
The term of office for a corporate director expires only upon elec-

tion of a successor.

3. Corporations ( 553(2)
The judicial power to appoint a custodian of a corporation under

Delaware law is discretionary. DEL. CODE ANN. tit. 8, § 226(a).

4. Corporations 03 560(1), 622
A custodian appointed under section 226(a) is to be endowed with

essentially the same powers as a receiver under DEL. CODE ANN. tit.
8, § 291 except that a custodian cannot effectuate a liquidation. DEL.
CODE ANN. tit. 8, § 226(a).

5. Corporations - 551
A single application for custodial relief may be maintained with-

out any additional relief being sought.

6. Corporations C 552
The appointment by a court of equity of a receiver for a solvent

corporation must be exercised only when there is a real imminent dan-
ger of material loss that cannot be otherwise prevented.
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7. Corporations C--, 519(3)

Before there is any judicially sanctioned interference with the
internal affairs of a corporation, there must be a clear showing of
fraud or gross mismanagement by corporate officers which threatens
to result in direct loss to the corporation and cannot be otherwise pre-
vented.

8. Corporations 0 552

Shareholder inability to elect successor directors does not of itself
show injury sufficient to warrant the appointment of a custodian.

9. Corporations 0 281

The appointment of a provisional director is only applicable to
close corporations.

MARVEL, Chancellor

[1] Plaintiffs Nicholas Giuricich and Bodo Kalen, each of whom
owns 25% of the issued and outstanding common stock of the defend-
ant Emtrol, ask this Court to appoint a custodian for such corporation
pursuant to the provisions of 8 Del. C. § 226.1 Plaintiffs' application
is based on subsection (a)(1) of 8 Del. C. § 226 which provides that
this Court may appoint a custodian for a corporation in the event that
its shareholders are deadlocked and as a result are unable to elect suc-
cessor directors.

In addition to owning 50% of the stock of defendant, plaintiffs
have since defendant's incorporation in August of 1973 exercised oper-
ating control over defendant's daily business affairs by reason of their
respective positions of president and vice president/assistant secretary,
of such corporation. Plaintiffs also hold two of the seven seats on
corporate defendant's board of directors.

The named defendants are the Emtrol Corporation and the re-
maining five members of the board of directors. These five directors
are all affiliated with Continental Boiler Works, Inc., a Missouri
corporation, which holds the remaining 50% of Emtrol's stock.

1. As amended in 1967, Section 226(a)(1) reads:
"(a) The Court of Chancery, upon application of any stockholder, may

appoint one or more persons to be custodians, and, if the corporation is in-
solvent, to be receivers, of and for any corporation when:

(1) At any meeting held for the election of directors the stockholders
are so divided that they have failed to elect successors to directors whose
terms have expired or would have expired upon qualification of their succes-
sors."
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Plaintiffs and Continental Boiler Works originally organized
Emtrol for the purpose of entering the air pollution control busi-
ness. Plaintiffs provided the technical expertise required for such
enterprise while Continental provided the needed capital. In
consideration of their respective contributions, the parties agreed to a
division of the stock of the corporation on the basis of 20% for the
plaintiffs and 80% for Continental Boiler Works. The plaintiffs,
however, were each given an option to acquire from Continental
Boiler Works an additional 15% of the authorized and issued stock of
the company during the first fiscal year in which Emtrol made a prof-
it. Thus, the initial shareholdings had been held in such manner so
as to provide Continental with a hedge on its investment and to furnish
it a tax advantage by allowing it to consolidate any operating losses
which Emtrol expected to sustain in the early years of the en-
deavor. For similar reasons Continental was given a 3-2 majority on
Emtrol's original board of directors.

It was also agreed that Emtrol's anticipated profits were to be dis-
tributed to the plaintiffs in the form of bonuses and under a profit
sharing plan in addition to their already substantial salaries, and to
the defendants by means of a management fee.

Approximately seventeen months after Emtrol's incorporation,
the company becomes [sic] profitable and plaintiffs elected to exercise
their stock options. Immediately thereafter, plaintiffs demanded
that the board of directors be restructured so as to reflect their newly
acquired 50% equity interest. The defendant directors, however, re-
fused to carry out such demand, taking the position that although the
original agreement envisioned the opposing parties' respective equity
positions reaching parity, and, at the outset, had ceded sole operating
control to the plaintiffs, it was allegedly never intended that defend-
ants would be at any time asked to relinquish their majority position
on the board.

[2] Thereafter, on several occasions, plaintiffs sought the con-
vening of a special meeting of stockholders for the purpose of electing
successor directors, however, plaintiffs' slate of nominees was per-
sistently blocked by a slate of defendants' nominees which was also
backed by 50% of the shareholder vote. Since the term of office for a
corporate director expires only upon election of a successor, the
defendants appear to be assured of perpetual board control. In the
meantime, the board of directors of the corporation continues to oper-
ate a thriving business with a bright future.

The parties agree that Emtrol's shareholders are in fact dead-
locked, and that accordingly the provisions of 8 Del. C. § 226(a)(1)
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become relevant. However, the parties disagree as to whether or not
the circumstances surrounding such a deadlock are such as to move
the Court's discretion in favor of granting the form of relief prayed
for. The parties also disagree on the principles which should guide
the Court in exercising its discretion. Thus, plaintiffs contend that
under the present form of the relevant statute, relief is to be granted
liberally, while defendants contend that such relief is to be granted
with extreme caution and with reluctance and only under circum-
stances which threaten imminent harm to the corporation and its
shareholders.

Plaintiffs contend that the appointment of a statutory custodian is
necessary in order to protect their vital interests as shareholders, con-
tending in essence that they are being denied their allegedly clear right
to elect a part of management, and, as a result are denied their right
to participate in the development of corporate policy. Should the re-
lief sought be denied, plaintiffs contend that they will be relegated to a
position of perpetual minority representation despite their ownership
of 50% of Emtrol's stock.

In addition, plaintiffs contend that Emtrol is being operated for
the benefit of Continental without regard to the interests of Emtrol or
of the plaintiffs. Thus, plaintiffs point to disputes over compensa-
tion, the right to sign corporate checks as well as to declare a
$1,000.00 dividend, all of which matters are alleged to have been
detrimental to both Emtrol and the plaintiffs, the results of which the
plaintiffs were forced to accept in light of Continental's control of the
Emtrol board of directors. Moreover, plaintiffs contend that Con-
tinental's intentions are clearly manifested in the board's recent
resolution to enlarge itself to seven seats and by filling the two newly
created vacancies with Continental personnel. It is for the correction
of these alleged inequities that plaintiffs contend that the appoint-
ment of a custodian is clearly needed.

Defendants, on the other hand, maintain that while plaintiffs
constitute in effect a minority and will remain in such a position bar-
ring judicial intervention, that they knowingly agreed to accept such
status during the formation of Emtrol. In short, defendants contend
that board control was ceded to them after arms' length negotiations
in light of Continental's proposed investment in order to protect such
investment. Moreover, board control was allegedly a means of
balancing the parties' participation in Emtrol inasmuch as plaintiffs
had been granted control over the day to day operations of the busi-
ness. Defendants contend that such operational control of plaintiffs,
coupled with their salaries and bonuses, amply support defendants'
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contention that there has been no denial to plaintiffs of participation
in the enterprise.

With respect to profit sharing, the record shows that plaintiffs'
share of profits has been far in excess of defendants' share. Finally,
defendants contend that Emtrol's past record and its bright future re-
fute any claim of mismanagement. I conclude that the decision to
appoint a custodian is a matter addressed to the Court's discretion, in-
voking important policy considerations.

[3, 4] First of all, the discretionary nature of the judicial power to
appoint a custodian of a corporation is manifest in the Legislature's
use of the word "may" rather than the mandatory word "shall", in 8
Del. C. § 226(a). See Paulman v. Dritzer Radiant Coils, Inc., Del.
Ch., 143 A.2d 272, 273 (1958). And in order to determine what
principles should guide the Court's exercise of its discretion, a review
of the decisions having to do with the statute is clearly appropri-
ate. The earlier cases treat the terms receiver and receiver pendente
lite as being synonymous with the term custodian, and the decisions
employ the same analysis. Thus, 8 Del. C. § 226(a) indicates that a
custodian is to be endowed with essentially the same powers as a re-
ceiver under 8 Del. C. § 291, except that a custodian cannot effec-
tuate a liquidation.

[5] The early decisions predating any statute and those decided
pursuant to the early versions of 8 Del. C. § 226 recognize the inher-
ent power of the Delaware Court of Chancery to appoint a receiver or
receiver pendente lite, Thoroughgood v. Georgetown Water Co., Del.
Ch., 77 A. 721 (1910), Salnita Corporation v. Walter Holding
Corporation, Del.Ch., 1168 A. 74 (1933), and Lichens Co. v.
Standard Commercial Tobacco Co., 40 A.2d 447 (1944). Such
remedy, however, was considered to be of an auxiliary and incidental
nature and could not be the only relief sought. Although today, a
single application for custodial relief may be maintained, this is, in
part, one reason why relief is granted reluctantly and only under
special circumstances. In this regard, it should be noted that plain-
tiffs' present application is not incidental to any overriding claim as
for example relief for a breach of a fiduciary duty.

[6] The general tenor of these earlier cases is reflected in the case
of Lichens Co. v. Standard Commercial Tobacco Co., supra, wherein
the Court stated, after first making it clear that the appointment of a
receiver does not technically result in the dissolution of a corporation:

"But, conceding the inherent power of a court of equity to ap-
point a receiver for a solvent corporation, as we have seen, the
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right must be exercised with great caution, and only when
there is a real imminent danger of material loss that cannot
be otherwise prevented. In other words, some beneficial
purpose must be clearly served thereby. Nor will a court of
equity appoint a receiver to wind up a corporation because of
mere errors of judgment in business management." (cita-
tions omitted)
In the case of Salnita Corporation v. Walter Holding Corpora-

tion, supra, a case factually similar to the instant action, the Court
noted that:

"***a court should never wrest control of a business from the
hands of those who have demonstrated their ability to man-
age it well, unless it is satisfied that no course, short of the vio-
lent one, [appointment of a receiver] is open as a corrective to
great and imminent harm."
In the cited case, the Court concluded that the fact that the owner

of one-half of the outstanding stock had been excluded from any
participation in management was in itself not enough to warrant the
appointment of a receiver pendente lite.

Furthermore, later decisions interpreting the original versions of
the present statute, adopted in 1951,2 merely echo the principles and
policy considerations enumerated in the earlier decisions. Thus, in
Hall v. John S. Isaacs & Sons Farms, Del. Ch., 146 A.2d 602, 613-14
(1958) reversed on other grounds, Del. Supr., 163 A.2d 288 (1960),
this Court stated that such discretionary power should be exercised
cautiously. Also, in Paulman v. Kritzer Radiant Coils, Inc., supra, it
was noted that shareholder deadlock is often and necessarily found to
exist in the makeup of stockholdings and therefore is not a sufficient
reason in itself for the appointment of a receiver under existing law.

Two cases which were decided under the current version of 8 Del.
C. § 226 are relevant here. The first is Wilderman v. Wilderman,
Del. Ch., 315 A.2d 610 (1974) wherein the Court appointed a custo-

2. As adopted in 1951, 8 Del. C. § 226 provided:
"Whenever, by reason of an equally divided vote of the stockholders,

there shall be a failure to elect directors, and such failure for such reason
shall exist at two successive annual elections, or if there shall be a failure to
elect directors by reason of an equally divided vote at an election held in ac-
cordance with section 224 of this title, the Court of Chancery, on application
of any stockholder, may appoint one or more persons to be receivers of and
for such corporation, with all the powers and title of a receiver appointed
under section 291 of this title and, in addition thereto, the power to continue
the corporate business until otherwise ordered by the Court."

Note that this particular version also contains a shareholder deadlock prerequisite.
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dian. However, I agree with the defendants that this case is factually
dissimilar to the one at bar in that it involved flagrant self-dealing by
the controlling shareholder in a situation involving marital discord
and divorce.

[7] As to the second decision in the case of Barry v. Full Mold
Process, Inc., Del. Ch., 1 Del. J. Corp. L. 202 (1976), this Court
denied an application for the appointment of a custodian. In the
cited case, the Court while summarizing the policy considerations
therein involved stated:

"In short, judicially sanctioned interference with the internal
affairs of a corporation is an exceedingly delicate matter and
such power should not be exercised except where necessary to
protect the vital interests of stockholders. In other words,
there must be a clear showing of fraud or gross mismanage-
ment by corporate officers which threatens to result in direct
loss to the corporation and cannot be otherwise pre-
vented. Id. at 205."

The same principles and policy considerations apply with equal
force to the present statute, which essentially constituted an effort to
clarify the grounds on which the statute is based. See Folk, The
Delaware General Corporation Law, p. 272 (1972).

With respect to defendants' control of the board of directors of
Emtrol, plaintiffs agreed to such arrangement during the parties'
formation of Emtrol. If an agreement to restructure the board
existed contingent upon plaintiffs exercising their stock options, plain-
tiffs' proper remedy lies in contract not in an application for the
appointment of a custodian.

[8] In conclusion, I am satisfied that despite shareholder inability
to elect successor directors of Emtrol, there has been no injury to any
vital interest of the plaintiffs as stockholders, nor has Emtrol suffered
any apparent injury. Accordingly, plaintiffs' application for the
appointment of a custodian will be denied.

[9] Plaintiffs also request the appointment of a provisional direc-
tor but such an application is only applicable to close corpora-
tions. See 8 Del. C. § 353, and Barry v. Full Mold Process, Inc.,
supra. Since Emtrol's certificate of incorporation does not comply
with the provisions of 8 Del. C. § 342, plaintiffs' request for such form
of relief must be denied.

On notice, an order in conformity with the above may be sub-
mitted.
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JACOBS v. PABST BREWING CO.

No. 6605

Court of Chancery of the State of Delaware, New Castle

November 18, 1981

Plaintiff, a common stockholder in defendant corporation,
brought suit to obtain a stockholders' list from defendant in order to
obtain proxies from and communicate with other stockholders on
matters relating to mutual interests as stockholders. The court of
chancery, per Chancellor Marvel, held that plaintiff was entitled to
the stockholders' list since his trial testimony is to the effect that he in-
tends to conduct a proxy fight and that he further intends to embark
on such project within thirty days after obtaining such list; such re-
quest not being premature.

1. Corporations C 181(1)

Where a demand for a list of stockholders is stated to be for the
purpose of communicating with such stockholders "concerning the af-
fairs of the corporation," such a demand is insufficient but that it may
be fleshed out by testimony at trial.

MARVEL, Chancellor

Plaintiff has been the registered holder of 1,000 shares of com-
mon stock of the defendant corporation since October 9, 1981. He
had also been for some time before that date and continues to be the
beneficial owner of 597,769 common shares of such corporation.

On September 24, 1981, and again on September 29, 1981, while
an unregistered stockholder of the defendant corporation, plaintiff
had made written demands under oath for the inspection and copying
of a list of his fellow common stockholders of Pabst Brewing Com-
pany.

On October 16, 1981, after plaintiff had become the registered
holder of 1,000 shares of Pabst Brewing Company, a third demand
was made in writing which states in part that the purpose of such de-
mand was to enable plaintiff to:

"*** utilize the stockholders' list and other information
to enable me to solicit proxies, consents or other authoriza-
tions with respect to matters which may be passed upon by
shareholders."
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Earlier in said demand letter of October 16, 1981, Mr. Jacobs
further stated:

"***a demand is made for the purpose of enabling the
undersigned to communicate with Pabst stockholders on mat-
ters relating to mutual interest as stockholders, to com-
municate with Pabst stockholders in order to influence the
policies of Pabst's management, in inquire of the stockholders
and their opinions and the management of Pabst, and
whether they would support the undersigned's efforts with
respect to matters which may be passed upon by stock-
holders***".

In the case of Weisman v. Western Pacific Industries, 340 Del.
Ch., 344 A.2d 267 (1975) the written demand made by the plaintiff
stockholder stated in part:

"My purpose in asserting my statutory right of inspection
is to communicate with other stockholders of shares of WPI
common stock with respect to the management of WPI and
the conduct of its affairs."
In declining to order the production of the list of stockholders of

the defendant corporation in the cited case, the Court stated:

"In other words, unless the demand in itself unspecific as
to purpose can in some way successfully be given an expanded
reading viewed in the light of surrounding circumstances such
as an impending stockholders' meeting at which a vote is to be
taken affecting plaintiff's interest as a stockholder or an offer
for tenders of stock ***, a vague demand must a fortiori be
deemed insufficient."

Because plaintiff had failed to relate his demand to an imminent
stockholders' meeting or a tender offer or the like which would affect
his interest as a stockholder, the requested inspection was denied, the
Court having found that the written demand under oath was insuf-
ficient. Accordingly, the Court did not reach the point of reviewing
the evidence introduced at trial insofar as it was concerned with the
propriety of plaintiff's purpose as opposed to his compliance with the
requirements of the statute pertaining to the demand itself.

It now appears from the trial testimony in the case at bar that the
next annual meeting of stockholders of Pabst Brewing Company is
scheduled to be held on April 19, 1982 and it further appears that on
that date or earlier, if a special meeting of stockholders of Pabst Brew-
ing Company should be convened, that plaintiff will, after engaging in
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a proxy battle, seek to replace a majority of the present board of Pabst
and to have himself elected to such board from which he resigned on
September 17, 1981.

[1] In the case of Hatleigh Corp. v. Lane Bryant, C.A.6259,
October 20, 1980, the Court citing the case of Henshaw v. American
Cement Corp., Del. Ch., 252 A.2d 125 (1969) in which the Court con-
cluded that a reasonable inference could be drawn from the record
that the plaintiff Henshaw and others associated with him were pre-
paring for a proxy fight prior to the defendant corporation's annual
meeting of stockholders scheduled some six months in the future held
that no such inference could be drawn in the case at issue.' Thus, the
rule in the Henshaw case is that where a demand for a list of stock-
holders is stated to be for the purpose of communicating with such
stockholders "*** concerning the affairs of the Corporation" such a
demand is insufficient but that it may be fleshed out by testimony at
trial.

In the case at bar, I find that Mr. Jacobs' trial testimony is to the
effect that he intends to conduct a proxy fight and that he further in-
tends to embark on such project within thirty days after obtaining a
list of his fellow stockholders. 2

I conclude that plaintiff is entitled to the list of stockholders he
seeks, and that plaintiff's request for such list is not premature. I
propose to enter the form of order submitted by his counsel.

1. Hatleigh Corp. v. Lane Bryant, Inc., Del. Ch., 428 A.2d 350 (1981).

2. "Q And as part of this being urgent, what do you anticipate as far as your
timing in communicating with the stockholders?

A Well, subject to security laws and filings, whatever else has to be done, I would
be hopeful that within a 30-day period of time we would be fully communicative with
the shareholders.

Q. Do you intend in your communications to ask the stockholders to give you
proxies, consents or other authorizations with respect to matters that stockholders
may act upon?

A Very much so."
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KAHN v. HOUSEHOLD ACQUISITION CORP.

No. 6293

Court of Chancery of the State of Delaware, New Castle

January 19, 1982

Plaintiff, a former shareholder of Wien Air Alaska, Inc., brought
a class action suit attacking the fairness and business purpose of a
cash-out merger in which a wholly-owned subsidiary of Household Ac-
quisition Corp. was merged with and into Wien. Plaintiff motioned
to be certified as representative of the class of minority shareholders on
whose behalf the action was brought. Defendant motioned to dismiss
for failure of the plaintiff to state a claim.

Plaintiff had purchased 1500 shares of Wien stock on the advice
of her husband and two sons, all three of which were stockbro-
kers. Upon learning of the proposed merger, plaintiff filed this suit
and sought a preliminary injunction. The injunction was denied,
and the merger subsequently occurred. While this suit was pending,
the plaintiff accepted the merger price of six dollars per share in ex-
change for her 1500 shares of Wien stock. The defendants made mo-
tion to dismiss claiming that the plaintiff, by accepting payment and
surrendering her shares had acquiesced in and accepted the benefits of
defendant's acts which were complained of in the suit and that she had
therefore forfeited her standing to maintain the action.

The court of chancery, per Vice-Chancellor Brown, denied defen-
dant's motion finding that plaintiffs acceptance of the merger price,
standing alone, did not unequivocally indicate acquiescence. The
court, finding plaintiff in a position to fairly and adequately protect
the interest of the class, granted plaintiffs motion to be class represen-
tative subject to three conditions. (1) That plaintiff file proof of
available financial means to cover projected expense of giving notice
of litigation. (2) Proof of any act by plaintiffs husband or sons con-
nected with this litigation will be considered as plaintiffs act for the
purpose of deciding whether or not she will be permitted to continue
as class representative. (3) No proposed settlement of the litigation
will be scheduled and noticed for a hearing unless plaintiff first ap-
pears personally before the court and satisfies it as to her knowledge of
the situation and her reasons for recommending such settlement.

1. Corporations 0' 182.4(6), 583

The appraisal statute expressly provides that the appraisal claim
is terminated by a withdrawal of the demand for appraisal and ac-
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ceptance of the merger consideration. DEL. CODE ANN. tit. 8,
§ 262(i).

2. Corporations 0 583

Where a shareholder attacks a merger based on breach of fiduci-
ary duty, lack of a proper business purpose and inadequate considera-
tion for shares, the shareholder does not acquiesce to the merger sim-
ply by accepting payment for shares at the merger price when such ac-
ceptance was done while the suit attacking the merger was pending
and being actively pursued by the shareholder.

3. Federal Civil Procedure 0 164

The test under rule 23(a)(4) does not focus on how a would-be
representative plaintiff came by the knowledge and information on
which the class action suit is based. Nor does it require that such a
plaintiff reach the decision independently free from the advice and as-
sistance of others.

4. Federal Civil Procedure = 164

Rule 23(a)(4) requires only a finding by the court that the repre-
sentative party will fairly and adequately protect the interests of the
class. The requirement is prospective in nature, determinable as of
the time thaCthe application for class action certification is made.

5. Federal Civil Procedure - 164

In a shareholder's class action suit attacking a merger, the class is
entitled to something more than blind reliance upon competent coun-
sel by an uninterested and inexperienced representative.

BROWN, Vice-Chancellor

This is a class action in which the plaintiff, a former shareholder
of Wien Air Alaska, Inc. ("Wien"), attacks the fairness and purpose of
a cash-out merger whereby a wholly-owned subsidiary of Household
Acquisition Corporation was merged with and into Wien with the re-
suiting elimination of Wien's minority shareholders. Two motions
are now pending. One is the motion of the plaintiff to be certified as
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representative of the class of minority shareholders on whose behalf
the action is brought. The other is the motion of the defendants to
dismiss for failure of the plaintiff to state a claim.

Plaintiff was the owner of 1,500 shares of Wien. Upon learning
of the proposed merger, she filed this action and sought a preliminary
injunction to prevent the consummation of the merger. That appli-
cation was denied. Thereafter the proposed merger was submitted to
the shareholders and was approved by a vote of more than 90 per cent
of the outstanding shares. As a consequence the merger became ef-
fective on December 16, 1980. Under the terms of the merger the
minority shareholders of Wien were paid $6.00 per share for their
Wien stock. Plaintiff was paid and accepted this sum for her 1,500
shares. Thus, while this suit has been pending, plaintiff has accepted
the $6.00 per share price which her suit contends was inadequate and,
in the process, she has surrendered her shares. Because of this de-
fendants have moved for dismissal, contending that she is barred from
pursuing the action further.

For authority, defendants rely on the case of Trounstine v.
Remington Rand, Inc., Del.Ch., 194 A.95 (1937). In theory, their
motion is based on the doctrine of acquiesence. It is their position
that by accepting payment and surrendering her shares subsequent to
the consummation of the merger, plaintiff has acquiesced in and ac-
cepted the benefits of the acts of the defendants complained of in her
suit, and that as a consequence she has forfeited her standing to main-
tain the action further.

Defendants liken her position to that of one who seeks appraisal
rights following a merger, but who thereafter surrenders his shares
and accepts payment of the merger price. The law is clear that by so
doing such person loses his right to continue with his appraisal
claim. Defendants argue that this and the decision in Trounstine re-
flect a policy against permitting a litigant to pursue a "no lose" posi-
tion by accepting the benefits of a transaction while continuing with a
suit to obtain more.

[1] The reference to the appraisal statutes seems distinguishable,
however. There the sole issue is one of value, and the appraisal right
exercised does not involve necessarily a contention of breach of fiduci-
ary duty as much as it reflects a difference of opinion. More impor-
tantly, however, the appraisal statute expressly provides that the ap-
praisal claim is terminated by a withdrawal of the demand and ac-
ceptance of the merger consideration. 8 Del. C. § 262(i). No statute
is cited which would similarly govern plaintiffs situation here.
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[2] Thus, for plaintiffs complaint to be dismissed here, the dis-
missal must be justified under some common law theory such as estop-
pel, laches or acquiescence. Defendants stake their present position
on acquiescence. But in the present context of matters, I cannot con-
clude that plaintiff has acquiesced in all acts complained of against
defendants simply because she has accepted payment for her shares at
the merger price. I say this because she did so while her suit attack-
ing the merger was pending and being actively pursued by her.

Initially, she attempted to enjoin the merger vote. Her applica-
tion was denied for considerations pertaining to preliminary injunc-
tive relief, including a failure to demonstrate the threat of irreparable
injury under the circumstances. Thereafter the merger was ap-
proved, as it was sure to be since the defendants owned and controlled
sufficient shares to assure approval from the outset. (The vote was
not structured to require approval by a majority of the minority share-
holders.) Thus, in accepting payment of the merger price, plaintiff
did no more than accept the amount she was powerless to do anything
about until such time as she could present her evidence and obtain a
decision in this case.

Moreover, the plaintiffs complaint is not bottomed solely on a
value dispute, as is the situation in an appraisal action. She is also
relying on an alleged lack of proper purpose for the merger and a gen-
eral contention that the majority shareholder breached a fiduciary
duty owed the minority by using its majority position to accomplish
the merger on the terms imposed upon the minority. It does not fol-
low that by accepting an amount that she was temporarily unable to
do anything about the plaintiff thereby acquiesced in all other con-
duct of the defendants unrelated to the fixing of the merger price.

These factors also serve, I think, to distinguish the Troustine
case. There the plaintiff voted against a proposal to reclassify his
preferred shares and thereafter filed suit to set aside the reclassifica-
tion. Then, significantly, he dismissed his suit and some months
later surrendered his shares- in exchange for those authorized by the re-
classification. After accepting the benefits of the exchange for sever-
al months more, he filed a second suit in his Court to undo the reclassi-
fication. His complaint was dismissed on the basis that by his con-
duct he had acquiesced in the reclassification scheme and thus was
barred from attacking it. (A reading of the decision would indicate
that an element of estoppel was also present.)

Had the plaintiff here dismissed her suit, surrendered her shares
and accepted the merger price, in the absence of any claim of material
misrepresentations, etc., and then reinstituted her cause of action, her
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situation might well fall under the Trounstine rationale. The differ-
ence is, however, that defendants are attempting to dismiss her origin-
al, ongoing, first-and-only action based solely upon her acceptance of
payment of the challenged merger price while her suit was pend-
ing. However, the fact that she elected to take payment while pursu-
ing her suit-under protest so to speak-negates the existence of an
element critical to the Trounstine decision. It belies any thought to
acquiescence.

Since the defendants' motion to dismiss is based on the theory of
acquiescence and since on the naked facts argued the acceptance of
the merger price, standing alone, does not unequivocally indicate ac-
quiescence, at least as I view it, I conclude that the motion must be de-
nied.

The problem presented by the second motion is a bit more tick-
lish. Plaintiff has moved to be certified as representative of the class
and defendants have opposed it. Defendants contend that the bur-
den is upon the plaintiff under Rule 23 to demonstrate her right and
fitness to serve as representative of the class, 3B Moore's Federal Prac-
tice 23.02-2, and that she has failed to do so.

Defendants' position derives from the deposition of the plaintiff,
Ruth Kahn, taken some six weeks after this action was com-
menced. There, in her testimony, Mrs. Kahn freely admitted that
she had no knowledge of the facts on which her lawsuit was based at
the time it was filed. She conceded that she had not reviewed the
complaint before it was filed. She had not read the proxy materials
disseminated in connection with the merger prior to the filing of her
suit. She did not meet personally with her attorney until the day be-
fore her deposition, and the purpose of the meeting was to have him
tell her what the case was about since, in plaintiffs words "I knew zilch
about it, I thought I ought to know something."

The explanation for this, however, lies in the following. Plain-
tiff is 76 years of age. She would not appear to be lacking in intelli-
gence, having received a P.H.D. in psychology from Columbia Uni-
versity in 1934. She works actively in the field of family therapy. At
the same time, she relies upon her husband and sons for guidance in
business and financial matters. Her husband is a stockbroker with
more than 50 years of experience. One son is head of a New York
Stock Exchange member firm, and another son is an official in the
same firm. While it was Mrs. Kahn's personal decision to invest in an
Alaskan airline, her determination to purchase shares in Wien, as op-
posed to another company, came only after advice from her husband
and sons. In short, it appears that while plaintiff pursues other activ-

[Vol. 7



UNREPORTED CASES

ities, her husband and sons, because of their expertise, watch over her
investments for her and advise her as to the actions she should take to
protect her interests.

For this very reason, however, it is urged on behalf of plaintiff
that she is particularly in a position to adequately represent the inter-
ests of the class of former minority shareholders since she has available
not only the services of concedely capable class action counsel but also
the services and assistance of the immediate members of her family
who are professionally qualified in the field of security analysis and
corporate finance. I might also add that from reading her deposi-
tion I get the distinct impression that Mrs. Kahn has a mind of her
own, and that she has no difficulty in telling those around her, includ-
ing counsel, to get moving when she feels the situation to warrant it.

Nonetheless, plaintiffs unabashed position that she, as a former
shareholder, is the one with the interest, but that she has so far left it
to others, who are not parties before the Court, to supervise the fur-
therance and protection of that interest, is troublesome when applied
to her request to be certified as the person to also represent the inter-
ests of all other former minority shareholders of Wien. While Rule
23 contemplates the designation of a qualified captain, so to speak, to
be placed in charge of all the troops for the purpose of guiding the
course of the class action battle, the plaintiff here is being presented
more in the posture of a cannon being wheeled into firing position by
her gun crew. At least, as of the inception of the litigation, it would
seem that she was cast more as the means being utilized to attack the
merger than she was a concerned former shareholder, personally mo-
tivated by a desire to protect her own interests as well as those of
others.

[3] But troublesome as this aspect of the matter may be, I cannot
find it to be dispositive. The test under Rule 23(a)(4) does not focus
on how a would-be representative plaintiff came by the knowledge and
information on which the class action suit is based. Nor does it re-
quire that such a plaintiff reach the decision to bring suit independ-
ently, free from the advice and assistance of others. Indeed, such a
requirement would make little sense in the arena of corporate litiga-
tion when it is considered that many investors, both small and large,
often rely on the advice of stockbrokers or other investment profession-
als before making the investment decision to purchase corporate stock
in the first place.

[4] On the contrary, Rule 23(a)(4) requires only a finding by the
Court that the representative party "will fairly and adequately protect
the interests of the class." The requirement is prospective in nature,
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determinable as of the time that the application for class action certi-
fication is made. To the extent that the past activity of the plaintiff
is relevant to this determination, it would seem reasonable to limit
consideration to past conduct which would demonstrate a likelihood
that the plaintiff would not, or would not be able to, pursue the litiga-
tion in a responsible manner. I cannot find that such a showing has
been made here.

Plaintiff is offered as an experienced woman of more than aver-
age intelligence who made her own pre-merger decision to purchase
stock in Alaskan airline because she felt that air transportation in
Alaska would always be essential and, to that end, represented a good
investment. The shortcoming attributed to her is that she brought
this action, not based upon her own knowledge and evaluation, but
because she was advised to do so by her husband and sons, *the profes-
sionally qualified members of her family to whom she entrusts her per-
sonal financial affairs. On the matters of record, I am loathe to
equate this with irresponsibility.

[5] Admittedly, a class is entitled to something more than blind
reliance upon competent counsel by an uninterested and inexperi-
enced representative. Greenspan v. Brassler, 78 F.R.D. 130
(S.D.N.Y. 1978); In re Goldchip Funding Co., 61 F.R.D. 592
(M.D.Pa. 1974). This is because an attorney who prosecutes a class
action with unfettered discretion becomes, in fact, the representative
of the class, and because, among other things, the attorney, whose
monetary considerations for compromising the suit necessarily differ
from those of the class, does not possess interests identical with those of
the members of the class.

At the same time, I agree with counsel for the plaintiff that the
decision in Surowitz v. Hilton Hotels Corporation, 383 U.S. 363 (1966)
is instructional. There, in a derivative action brought pursuant to
Federal Rule 23(b), the fact that the complaint was investigated, pre-
pared and filed primarily by the plaintiffs son-in-law and a Chicago
lawyer was held not to be fatal to her right to bring a representative
action solely because of the plaintiffs concession that she had no per-
sonal knowledge of the facts and possessed no understanding of the en-
tire procedure.

Admittedly, the plaintiffs problem there was that she was an im-
migrant of meager education with a severely limited understanding of
the English language. However, the decision did not turn entirely on
her educational or linguistic shortcomings as I view it. Rather, the
Supreme Court noted that the plaintiff, whose son-in-law was himself
an attorney and a professional investment advisor who had purchased
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stock in the corporation for her, "knew that her son-in-law was quali-
fied to help her and she trusted him." 383 U.S. 370. The opinion
also noted that there was nothing in the record to indicate that the ac-
tion was a strike suit or anything akin to it, and that there was nothing
to indicate "any collusive conduct or trickery by those who filed this
suit except through intimations and insinuations without any support
from anything any witness has said." 383 U.S. 374.

Such would seem to be the situation here. Although obviously
for different reasons, Mrs. Kahn has placed her trust in her husband
and sons who are said to be professionals in the field of stocks and in-
vestments. Their presence as her advisors tends to mitigate against
any thought that counsel are simply using her as pavn to further their
own interests. The affidavit of her son, Alan Kahn, offered in sup-
port of her certification application, offers an analysis of the consider-
ations leading up to the filing of the suit. The record further indi-
cates that the suit was not filed in her name until authorization was
first sought from and given by Mrs. Kahn-who was in Europe at the
time-even though she did not then know the particulars of
it. There is nothing to indicate any collusive conduct or ulterior mo-
tivation on the part of her husband, her sons or her lawyers in filing
the suit, nor is any such contention made by the defendants.

In short, as I see it, I am asked to deny certification to Mrs. Kahn
as class action representative primarily because, on December 8, 1980,
the date of her deposition, she admittedly had no knowledge of the
facts and allegations underlying the claims being made on behalf of
herself and all other former minority shareholders of Wien, and be-
cause, on that date, she professed no comprehension of the workings
of class action litigation. From these factors alone, however, when
viewed in light of all the circumstances, the conclusion does not follow
necessarily that she will be either unable or unlikely to fairly and ade-
quately protect the interests of the class during the remainder of this
litigation. Conversely, with the assistance of her husband, her sons
and her counsel, all of whom I suspect can be made to understand her
wishes when she wants them to do so, I am convinced that she has
shown that she is in a position to fairly and adequately protect the in-
terests of the class along with those of her own. Accordingly, her mo-
tion will be granted and she will be certified as class representative.

This, however, will be subject to three caveats. Rule 23(d)(3)
authorizes this Court, during the conduct of a class action, to impose
such conditions on representative parties as may be deemed appro-
priate. The defendants have raised some concern about the failure
of the plaintiff to demonstrate a proper understanding of the financial
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responsibility for litigation-related expenses potentially assumed by
one who undertakes to act as a class action representative. Accord-
ingly, as a condition to her certification, plaintiff will be required to
file with the Court proof of available financial means necessary to
cover the projected expenses of giving notice and to otherwise effi-
ciently and informatively continue the litigation.

Secondly, I am admittedly disturbed somewhat by the fact that
the plaintiffs husband-and-son advisors-in whom she places her trust
and reliance for financial decisions- are not, as are the plaintiff and
her counsel, before the jurisdiction of this Court. Consequently, her
certification is further made conditional on the understanding that
proof of any act by her husband or sons connected with this litigation,
particularly any act in violation of any order or Rule of Court, will be
considered as her act for the purpose of deciding whether or not she
will be permitted to continue as class representative.

Thirdly, and so as to encourage and assure her personal involve-
ment in the suit hereafter, no proposed settlement of the litigation of
any kind will be scheduled and noticed for a hearing unless plaintiff
first appears personally before this Court and satisfies the Court as to
her knowledge of the situation and her reasons for recommending any
such proposed settlement on behalf of the class.

If the plaintiff is agreeable to these conditions, an appropriate
form of order may be submitted certifying her as class representative
and denying the motion of the defendants to dismiss. As may be
gleaned from the foregoing, I am not entirely happy about it, but I
am going to do it.

KLEIN v. SOUNDESIGN CORP.

Nos. 6636 & 6643

Court of Chancery of the State of Delaware, New Castle

January 21, 1982
Plaintiffs, stockholders of Soundesign Corp., sought a prelim-

inary injunction prohibiting the defendants, owners of SDN Corp.,
from consummating an offer for tenders of Soundesign stock from the
minority shareholders of the corporation.
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Defendants Saul and Eli Ashkenazi and their families own SDN
Corp. which held seventy-two percent of the stock of
Soundesign. Upon the expiration of the tender offer, Soundesign
was to be merged into SDN whereby the minority stockholders of
Soundesign would be eliminated. The major purpose of this plan by
defendants was to take advantage of the provisions included in the
Economic Recovery Act of 1981 whereby, upon the consummation of
the merger, an election could be made by the corporation to be taxed
as a Subchapter S corporation.

Plaintiffs asserted that the proposed transaction was unlawful in
that approval of a majority of the minority stockholders of Soundesign
was not attained, that an independent committee of directors was not
formed to study and approve the transaction, and that there was a
failure to furnish a full proxy statement.

The court of chancery, per Chancellor Marvel, held that the pre-
liminary injunction should not be granted as the plaintiffs failed to
meet the heavy burden which is necessary for relief through a prelim-
inary injunction.

1. Securities Regulation = 64

A tender offer which points out the consequences of failing to ten-
der is not coercive.

2. Injunction 136(1)

A preliminary injunction will not issue unless a plaintiff has estab-
lished a reasonable probability of ultimate success on final hearing.

3. Securities Regulation 0 131

Minority stockholders who oppose tender offers are entitled to a
fairness hearing at which they may seek appropriate relief either in the
form of rescission or damages.

4. Corporations 4 197
It is recognized in this court that a majority stockholder has cer-

tain clear rights, the principal one being the right to vote its shares for
its own self interest.
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5. Corporations C-- 197

A shareholder may exercise wide liberality of judgment in the
matter of voting, so long as it violates no duty owed his fellow stock-
holders.

MARVEL, Chancellor

Plaintiffs in this case, who are stockholders of Soundesign Corpo-
ration, seek an order preliminarily enjoining the consummation of an
offer for tenders of any or all of the stock held by the minority stock-
holders of such corporation. Such offer for tenders is planned to be
followed by a short or long form merger depending on the number of
shares which shall have been tendered in response to the offer, thus
enabling the defendant corporation to eliminate all of its minority
stockholders, who now hold 622,541 shares of such corporation.

As presently scheduled, such offer for tenders of stock will expire
on January 22, 1982 at 5:00 p.m., at which time, Soundesign Corpo-
ration, through the medium of SDN Corporation, which holds 72 % of
the stock of Soundesign Corporation, will be summarily merged into
SDN Corporation, a newly formed Delaware corporation, which is
owned and controlled by the defendants Saul and Eli Ashkenazi and
members of their families, a group which owns through SDN Corpora-
tion 72% of the outstanding shares of Soundesign Corporation.

Plaintiffs' basic complaint is that the form of the proposed trans-
action has not been lawfully structured in that it allegedly fails (a) to
require the approval of a majority of the minority stockholders of
Soundesign, (b) fails to provide for the naming of a committee of inde-
pendent Soundesign directors to study, and if found to be fair, to ap-
prove the plan in controversy, and (c) fails to furnish a full proxy state-
ment including pro forma statements of the proposed resulting corpo-
ration.

Plaintiffs also contend that no proper purpose has been demon-
strated which would justify the offer for tenders of such minority held
stock, followed, if necessary, by a contemplated merger, the alleged
principle reason for the transaction complained of being, according to
plaintiffs, allegedly to benefit financially members of the Ashkenazi
family. Plaintiffs also contend that in presenting the plan to its
minority stockholders, Soundesign failed to disclose a recent rise in the
corporation's profits and its allegedly bright future prospects.

Finally, it is argued that under the circumstances presented, the
$17 per share offered for tenders of the minority shares of Soundesign
is inadequate in light of recent premiums over market price in com-
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parable transactions, and in light of the estimated price earning per
share ratio of Soundesign's current and expected future earnings, as
well as the current market value of Soundesign's assets.

In summary, plaintiffs, while now conceding that Soundesign em-
ployed the services of an investment banker, namely Bear Stearns &
Co., to determine a fair price to be offered to the minority stock-
holders, still argue that there was a failure to comply with two other
procedures normally followed in a transaction such as the one in liti-
gation, namely the obtaining of a majority approval of the minority
stockholders acting on such transaction and the designation of an
independent person or a committee of independent directors to pro-
tect the interests of such minority.

Finally, plaintiffs argue that the Soundesign proposal is coercive
in that the terms of such proposal are such that in seeking the tenders
here in issue, undue pressure is being exerted against the minority
stockholders of Soundesign to persuade them to tender their shares.

In my opinion, plaintiffs' contentions are not well taken inasmuch
as it is clear from the record before me that what is required success-
fully to complete the offer for the tenders of stock here in issue is the
favorable response of a majority of the minority stockholders and inso-
far as there was a failure to obtain the opinion of a committee of inde-
pendent directors, it is clear that the Ashkenazis were properly of the
opinion that the so-called independent directors on the Soundesign
board, being personal friends of the Ashkenazi family, should not
serve on such a committee. As a result the transaction under attack
was approved by the entire board of directors of Soundesign after re-
ceiving the approval of Bear Stearns & Co.

[1] Next, insofar as plaintiffs contend that the transaction under
attack is coercive in that it points out the consequences of failing to
tender, such as delisting, I conclude that similar contentions were
made and rejected in the case of Lynch v. Vickers, Del. Ch. 351 A.2d
570 (1976), rev'd on other grounds, Del. Supr. 383 A.2d 278 (1978),
complaint dismissed on remand, Del. Ch. 402 A.2d 5 (1979) aff d in
part, rev'd in part on remand, Del. Supr. 429 A.2d 497 (1981), in
which it was properly pointed out by management that a failure to
tender might result in a delisting of the Transocean stock there in-
volved.

Next, I am persuaded, in light of the record before me, that the
price of $17 offered for tenders of Soundesign's outstanding minority
shares is fair and reasonable under the circumstances.

Thus, the price of $17 represents a premium of 32% over the clos-
ing price of $12.875 which was the market price of such stock on
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November 13, 1981. Furthermore, the price offered for tenders of
Soundesign stock is 41.7% in excess of the closing market price 30
days before the announcement of the offer for tenders here under at-
tack. In addition, the companies named by plaintiffs' expert as com-
parables in his effort to establish that the premium offered by Soun-
design is inadequate are not actually comparables, being largely con-
cerned with other types of businesses. Finally, I conclude that the de-
fendants have properly used the conventional yardsticks normally em-
ployed to determine a fair price (a) market price, (b) going concern
value, and (c) asset value. And in selecting a fair price for the stock
in question the management of Soundesign chose the highest of the
prices suggested, and also furnished full financial data to its stock-
holders in its offer to purchase.

Next, it is clear that Soundesign has not proposed the offer for
tenders of stock merely to rid itself of minority stockholders but has
adopted such plan in order to take advantage of the new tax laws, in-
cluding the Economic Recovery Act of 1981, which enable Soundesign
to become qualified to elect to be taxed as a Subchapter S corpora-
tion, the new tax laws permitting a larger number of shareholders,
namely 25 instead of 15, in order to qualify for Subchapter S treat-
ment. The new tax laws also permit certain trusts to become share-
holders which has enabled Soundesign to include certain guardian-
ships as shareholders, the net result being that by electing to take Sub-
chapter S status Soundesign will be permitted to be taxed as a partner
rather than a corporation, thus avoiding the assessment of double
taxation on the corporation as well as on the recipients of dividends.

[2, 3] A preliminary injunction will not issue unless a plaintiff has
established a reasonable probability of ultimate success on final hear-
ing, and in the case at bar I am not convinced that plaintiffs can pre-
vail at final hearing. And while the minority stockholders who prose-
cute this action are entitled to a fairness hearing at which they may
seek appropriate relief either in the form of recission Cascella v. GDV,
Inc., Del. Ch. C.A. No. 5899 (1979) or in the form of damages, Lynch
v. Vickers, supra, in my opinion, they are not entitled to injunctive re-
lief now.

Plaintiffs filed their complaint on the basis of a Wall Street
Journal article published on November 4, 1981, and at least in the
case of the plaintiff Wilen, action was filed for the purpose of persuad-
ing Soundesign to increase its offering price for purchase of its
stock. In other words, what the principle (sic) plaintiff in this action
actually seeks is more money and not the enjoining of the elimination
of the public stockholders.
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[4, 5] Finally, as noted above, I am satisfied that the basic pur-
pose behind the offer for tenders of stock held by the minority stock-
holders is undoubtedly to benefit the Ashkenazi family in that by elim-
inating such minority shares, such family because of recent changes in
the federal tax laws stands to receive Subchapter S tax treat-
ment. However, it is recognized in this Court that a majority stock-
holder has certain clear rights, the principle (sic) one being the right
to vote its shares for its own self interest, Tanzer v. International Gen-
eral Industries, Inc., Del. Supr., 379 A.2d 1121 (1977). See also
Ringling Brothers, Barnam and Bailey Com. Shows v. Ringling, Del.
Supr. 53 A.2d 441 in which it is stated:

"Generally speaking, a shareholder may exercise wide
liberality of judgment in the matter of voting, and it is not
objectionable that his motives may be for personal profit, or
determined by whims or caprice, so long as it violates no duty
owed his fellow stockholders."
I believe that plaintiffs have failed to meet the heavy burden

which they must carry in order to earn the right to be granted the
extraordinary relief which is inherent in the granting of a preliminary
injunction.

I conclude that the relief prayed for, namely the granting of a
preliminary injunction against the consummation of the pending offer
for tenders of stock held by the minority stockholders of Soundesign
who have an interest in tendering their stock for an attractive price,
Weinberger v. United Financial Corporation, Del. Ch., 405 A.2d
174[sic]-(1979), should not be granted.

On notice, an order in conformity with the above may be sub-
mitted.

1982]



DELAWARE JOURNAL OF CORPORATE LAW

MEEKER v. BRYANT

No. 6245

Court of Chancery of the State of Delaware, New Castle

November 30, 1981

In an action alleging breach of fiduciary duty owed to the minor-
ity shareholders of a corporation, plaintiffs moved that the action be
maintained as a class action on behalf of all persons, other than de-
fendants, who owned less than one share of the corporation's stock fol-
lowing a reverse stock split. The court of chancery, per Vice-
Chancellor Hartnett, held that a class of twenty-three, where special
circumstances make joinder impracticable, is certifiable and that the
court retains the option to modify, alter, or amend the class at a subse-
quent time should it be necessary to do so.

1. Federal Civil Procedure 0 161

Plaintiff carries the burden of establishing compliance with the
requirements for class action certification.
FED. R. Civ. P. 23.

2. Federal Civil Procedure C- 187

Where potential members of a class action suit are geographically
scattered and the holdings of each potential claimant are too small to
warrant individual actions, a class of twenty-three members is justi-
fied.

3. Federal Civil Procedure 0 187

Economic antagonisms between representative and class may be
grounds to deny certification.

4. Federal Civil Procedure 0 187

Whereas to a few shareholders, plaintiffs claims are both typical
and potentially atypical, these shareholders should have the opportu-
nity to decide whether plaintiffs claims and their interests are actually
economically antagonistic and should have the opportunity to opt out
of the proposed class if they desire to do so.
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HARTNETT, Vice-Chancellor

Plaintiff moved, pursuant to Chancery Rule 23(c)(1), that this ac-
tion be maintained as a class action on behalf of all persons, other
than the defendants, who owned less than one share of the common
stock of Hillsboro Association, Inc., following the reverse stock split
which occurred onJanuary 31, 1980. The motion must be granted.

Defendants opposed this application on two grounds. First, they
contend that the proposed class lacks the prerequisite of numerosity.
Secondly, they contend that plaintiff's claims are atypical of the class
he seeks to represent.

I
The essence of plaintiffs complaint is that defendants breached

their fiduciary duty owed to the minority shareholders by cashing
them out at a grossly inadequate price by means of a reverse stock
split. The defendants are the Hillsboro Association, Inc. ("Hills-
boro") and its twelve directors. Hillsboro was incorporated for the
purpose of purchasing land near Pompano Beach, Florida, and leas-
ing it for recreational purposes to its affiliate, the Hillsboro Club, Inc.
("the Club") - which is no longer a defendant in this action. A more
detailed statement of facts appears in Meeker v. Bryant, Del. Ch.,
C.A. #6245-N.C. (May 12, 1981).

II

[1] It is clear that plaintiff carries the burden of establishing
compliance with the four requirements of Rule 23(a) for class action
certification and at least one of the requirements of Rule 23(b). Al
Barnett &Son, Inc. v. Outboard Marine Corp., D. Del., 64 F.R.D. 43
(1974). Plaintiff has chosen to rely upon Rule 23(b)(3) which re-
quires that for class action certification common questions of law and
fact predominate over any individual questions and that a class action
be the preferable means in which to proceed. Defendants concede
that this action qualifies as a class action except for their two objec-
tions.

III

[2] Defendants first contend that the proposed class of twenty-
three is too small. Defendants do concede, however, that under "spe-
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cial circumstances which make joinder impracticable" a class of this
size may be certified. I am satisfied that such special circumstances
do exist here. The potential class members are geographically scat-
tered throughout the eastern United States. Moreover, the holdings
of each potential claimant are too small to warrant individual ac-
tions. These circumstances justified the certification of a small class
in Swanson v. American Consumer Ind., Inc., 7th Cir., 415 F.2d 1326
(1969). I agree with the rationale set forth in Swanson because to
hold otherwise would "require a multiplicity of suits by similarly situ-
ated small claimants [and thus] would run counter to one of the prime
purposes of a class action." Id. p. 1333.

Finally, defendants contend that plaintiffs claims are atypical of
the class he seeks to represent. Defendants' objections are two-
fold. First, defendants claim plaintiff was not a shareholder of rec-
ord at the time of the reverse stock split. This claim, however, has
been refuted by affidavit. The second basis for an objection is the
claim that plaintiffs claims are economically antagonistic to the
claims of several members of the prospective class. It is contended
that five or six of the potential class members are also presently mem-
bers of the Club -which is now the owner of all the outstanding shares
of Hillsboro stock and is potentially liable for any recovery by plain-
tiffs. The defendants therefore claim that the plaintiffs interests are
inimical to these Club members since the plaintiff will be motivated to
maximize damages while these five or six shareholders- Club mem-
bers will wish, in the interests of the Club, to minimize damages.

[3,4] Economic antagonisms between representative and class
may be grounds to deny certification. See Davis v. Comed, Inc., 6th
Cir., 619 F.2d 588 (1980); Schnorbach v. Fuqua, S.D. Ga., 70 F.R.D.
424 (1975); and Roussel v. Tidelands Capital Corp., N.D. Ala., 438
F.Supp. 684 (1977). It is clear that but for these few shareholders,
however, plaintiffs claims are unquestionably typical of the class he
seeks to represent. In fact, plaintiffs claims are also presently typical
of these five or six shareholders since, as former minority shareholders,
they were also forced to accept the allegedly inadequate price of the
reverse stock split. Plaintiffs claims are only atypical should these
few shareholders who are now Club members deem them to be antag-
onistic to their interests. Thus, the instant situation is peculiar be-
cause, as to these few shareholders, plaintiffs claims are both typical
and potentially atypical. The best solution to this problem is to give
these shareholders who are also now Club members the opportunity to
decide whether plaintiffs claims and their interests are actually eco-
nomically antagonistic. All the potential class members should have
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the opportunity to opt out of the proposed class and if these five or six
shareholder- Club members so desire they may do so.

Accordingly, a class is certified on behalf of all persons-other
than the defendants-who owned less than one share of the common
stock of Hillsboro Association, Inc. following the reverse stock split
which occurred onJanuary 31, 1980, with plaintiff as class representa-
tive. The Court, of course, retains the option to modify, alter, or
amend the class at a subsequent time should it become necessary to do
so. Plaintiff is to submit to the Court the proposed notice to be sent
to the potential class participants for approval. SO ORDERED.

MEREDITH v. SECURITY AMERICA CORP.

No. 6606

Court of Chancery of the State ofDelaware, Sussex

November 18, 1981
Action by shareholder to compel corporation to hold shareholders

meeting to elect directors. Defendant corporation claimed that fi-
nancial condition of corporation as well as corporation's possible
future options were not in a posture to be informatively presented to
the shareholders due to pending liquidation proceedings on corpora-
tion's main asset (subsidiary corporation) and that new officers and di-
rectors, if elected at shareholders meeting, could do no more than was
already being done. The court of chancery, per Vice-Chancellor
Brown, found these claims to be no defense to failure to hold share-
holders meeting and corporation which had not held meeting for
more than thirteen months would be ordered to conduct such meeting
for purpose of electing directors.

1. Corporations 0-283
Where corporation has failed to hold a meeting of shareholders

for a period of more than thirteen months subsequent to its organiza-
tion, the court of chancery has the authority to summarily order that a
meeting be held and establish a date therefore. DEL. CODE ANN. tit.
8,§ 211.
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2. Corporations 0= 283

The importance of an annual meeting of stockholders in the ad-
ministration of corporate affairs is such that prompt relief is essential,
particularly in a situation where there has never been a meeting of
shareholders since the formation of a publicly held corporation and
where rapidly developing events are placing shareholder investment in
grave jeopardy. DEL. CODE ANN. tit. 8, § 211.

3. Corporations C 193, 201

The fact that the financial information needed by management in
order to solicit proxies under SEC regulations is unavailable provides
no defense to an action to compel a shareholders meeting. DEL.

CODE ANN. tit. 8, § 211.

BROWN, Vice-Chancellor

[1] Plaintiffs are shareholders of the defendant Security America
Corporation. They have brought suit pursuant to 8 Del. C. § 211 to
compel a meeting of shareholders of the corporation. From the evi-
dence it is undisputed that the corporation was formed on September
26, 1980 and that it has yet to hold a meeting of shareholders. It is
also undisputed that the bylaws originally called for an annual meet-
ing of shareholders to be held in March of each year, that the bylaws
were amended to change the annual meeting to a time in May, and
that they were amended again so as to enable a shareholders meeting
to be scheduled for October 15, 1981. Since no meeting has been
held as yet, it is thus established that the corporation has failed to hold
a meeting of shareholders for a period of more than thirteen months
subsequent to its organization, thereby, under § 211, giving this
Court the authority to summarily order that a meeting be held and to
establish a date therefor.

While the corporation does not dispute these facts, it asks that the
Court exercise its discretion and that it not order that a meeting be
held prior to January 20, 1982. This latter date is the most recent
date set for a shareholders meeting by the present board of directors of
the defendant, a fact first learned by the plaintiffs by virtue of the an-
swer filed in this action. The reasons offered in support of the de-
fendant's position may be summarized as follows.

The defendant corporation was formed as a holding company in
September 1980. Its main asset was Security Casualty Company, an
insurance company operating in Illinois. The reason that an annual
meeting was not held in March as called for in the original bylaws was
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due to the fact that the defendant's independent auditors were unable
to have the corporate financials completed prior to that time. Be-
tween March and the rescheduled May date, the auditors apparently
discovered that corporate financial affairs were in an alarmingly poor
condition. This is said to have been due to the condition of Security
Casualty Company brought about by a host of old workmen's compen-
sation claims growing out of reinsurance issued many years before.

Next, the independent auditors withdrew, citing a lack of cooper-
ation by defendant's management. This is disputed on behalf of the
defendant, it being contended that the auditing firm which had been
serving the enterprise for some eight years, was merely attempting to
cover its own past deficiencies. In any event, new auditors had to be
retained. The new firm estimated that it could have corporate finan-
cial figures by September 1, 1981. Thus, the annual meeting date
was changed to October 15, 1981.

In August the Illinois Director of Insurance brought an action in
the Illinois courts to rehabilitate Security Casualty Company. Since
then, the Director has amended his complaint so as to seek liquidation
of that company. Viewed overall, Security Casualty Company ap-
pears to be hopefully insolvent. The defendant is opposing the liqui-
dation application and a hearing has been scheduled in Illinois for
November 23, 1981. The defendant agrees, however, that Security
Casualty Company is now dead for all practical purposes. It is no
longer writing or renewing insurance and it is not paying claims. Its
authority to do business in all jurisdictions has apparently been termi-
nated.

Because of these developments, the present financial condition of
the defendant and its options for the future are uncertain, and thus
not in a posture to be informatively presented to the shareholders. In
addition, defendant's president (the officers and directors of both the
defendant and Security Casualty Company are the same) resigned in
June, and his successor has since developed a serious illness. The tale
of progressive misfortune is grim indeed.

However, because of all this, the defendant urges that there is no
need to hold a shareholders meeting prior to the now intended January
20 date. It is argued that corporate affairs are in a state of dorman-
cy. The Illinois Director of Insurance is in control of Security
Casualty Company, and all the defendant can do now is to manage the
various lawsuits in which it is involved. It is suggested that new offic-
ers and directors, if elected at a shareholders meeting, can do no more
than is now being done. Moreover, the needed financial information
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required for an annual meeting under SEC regulations is still unavail-
able.

Viewed realistically, however, these factors and reasons offered by
the defendant transform into the proposition that even though the
plaintiffs are unquestionably entitled to have a meeting ordered by the
Court under § 211, the fact that the corporation has fallen on hard
times under present management justifies delaying the meeting to a
date selected by present management which is more than two months
away, primarily because there is virtually no business left to run in the
interim. To state the proposition in this manner seems to display the
fallacy of its logic.

[2] Our law is clear that the spirit of § 211 is that when more
than thirteen months have elapsed without a meeting of shareholders
to elect directors, this Court, upon application by a shareholder, has a
duty to make sure that such a meeting and election take place as
promptly as possible. Tweedy, Browne & Knapp v. The Cambridge
Fund, Del.Ch., 318 A.2d 635 (1974); In reJackson, Del.Ch., 81 A.992
(1911). As stated in Coaxial Communications, Inc. v. CNA Finan-
cial Corp., Del.Supr., 367 A.2d 994, 998 (1976):

"Given the importance of an annual meeting of stockholders
in the administration of corporate affairs, 'prompt' relief is
essential under § 211."

This would seem particularly true in a situation where there has never
been a meeting of shareholders since the formation of a public corpo-
ration and where rapidly developing events are placing shareholder
investment in grave jeopardy.

[3] Moreover, Vice Chancellor Hartnett ruled only last month
that the fact that the financial information needed by management in
order to solicit proxies under SEC regulations is unavailable provides
no defense to an action to compel a shareholders meeting under
§ 211. Algeram, Inc. et.al. v. JohnJ. Connally, et.al., Del.Ch.,
C.A. 6557 (October 5, 1981). Nor should it in this case since it seems
to represent a condition that has existed without apparent cure since
last March.

On the evidence presented, I find that judgment should be en-
tered in favor of the plaintiffs. Since the defendant corporation has
indicated that six weeks is considered by it to be an adequate time in
which to give notice of an annual meeting, and balancing the inter-
vening holiday seasons against the exigencies of the situation, I further
conclude that the meeting of shareholders should be held on Wednes-
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day, December 30, 1981. I establish Friday, December 4, 1981 as
the record date for the determination of shareholders. The form of
order submitted by plaintiffs has been signed to this effect as of this
date.

MERRITT v. COLONIAL FOODS, 'INC.

No. 6078

Court of Chancery of the State of Delaware, Sussex

February 2, 1982

In a class action suit challenging the cash-out merger of defend-
ant corporations, the defendants brought this motion to define and
limit the class of minority shareholders to include only those share-
holders who tendered their shares at the time of the tender offer and
those who held shares at the date of the merger.

Plaintiffs alleged that the merger and tender offer documents
were replete with false and misleading statements, and that it was rea-
sonable to assume that the class affected was not only those who re-
sponded to the tender offer and merger but also those who owned
stock prior t6 the tender offer and sold their shares on the open market
between the time of the tender offer and merger and also those who
bought and sold shares on the open market between the time of the
tender offer and merger.

The court of chancery, per Vice-Chancellor Brown, held that cer-
tification would be limited to the class of shareholders who responded
to the tender offer or held stock at the time of the merger.

1. Corporations < 189(2)

Where there is an allegation of breach of a fiduciary duty both at
the time of a tender offer and a subsequent merger, claims cannot be
made on behalf of those shareholders who did not own shares on either
the date of the tender offer or the merger.
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2. Federal Civil Procedure C 164

One of the requirements of Rule 23(a) is that the claims of the
representative party be typical of the claims of the class.

BROWN, Vice- Chancellor
The issue under consideration deals with the composition of the

class on whose behalf this action is to be maintained. Defendants do
not resist certification of the suit as a class action. In fact it is the de-
fendants who have brought the pending motion for certification and
who thereby seek to define the scope of the class.

The suit involves the cash-out merger of minority sharehold-
ers. A two-step process was involved, consisting of a tender offer for
minority shares on December 11, 1978 and a merger effected on June
13, 1979 whereby the remaining minority shareholders were eliminat-
ed. Defendants do not object to the class being comprised of those
persons who tendered their shares pursuant to the tender offer of De-
cember 11, 1978 together with those persons who held shares on June
13, 1979, the date of the merger. In fact they ask that it be so certi-
fied. However, defendants object to the inclusion of two other
groups of shareholders within the class.

Specifically, plaintiff would also have included all shareholders
who owned stock prior to the tender offer but who sold their shares on
the open market between the date of the tender offer and the date of
the merger. He would also include those who purchased their shares
on the open market subsequent to the tender offer but who sold them
on the open market prior to the merger. I agree with the defendants
that these two groups of former shareholders should not be included
within the class.

Plaintiffs complaint proceeds on the theory that both the tender
offer documents and the merger documents disseminated to the mi-
nority shareholders were replete with false and misleading statements
of material fact and, in addition, that they failed to state certain facts
necessary for a minority shareholder to make an intelligent and in-
formed investment decision. He also relies on a breach of fiduciary
duty based on improper purposes and inadequacy of price. He sug-
gests that those shareholders who held shares prior to the tender offer,
but who sold them on the open market thereafter, must have done so
with an investment intent formed, at least in part, by the tender offer
documents. He argues that it is "reasonable to assume" that the
tender offer documents influenced those who decided to sell prior to
the merger, even though not in response to the tender offer.
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Similarly, plaintiff argues that those who purchased their shares
after the tender offer, but prior to the merger, would in all probability
have relied to some degree on the information made available to the
public through the tender offer documents. Thus he contends that
their investment decisions were undoubtedly formed, at least in part,
on the information contained in the tender offer documents. Thus,
to the extent that such information was misleading or incomplete, he
feels that it justifies the inclusion of these persons within the class also.

I agree with the defendants that this line of reasoning involves
sheer speculation. Since those in the first group did not accept the
tender price-which was higher than the market price at the time of
the offer-it is hard to conceive that their reason for selling on the
open market thereafter was somehow induced by the representations
of the defendants. Whether this was true or not would involve noth-
ing short of conjecture, as plaintiff tacitly concedes by his "reasonable
to assume" approach. Investors sell their stocks for a multitude of
personal reasons, not all of which are related to the representations of
corporate management.

As to those who bought and sold on the open market between the
tender offer and the merger, the plaintiffs position is even less persua-
sive. Clearly such persons were speculating even under plaintiffs ar-
gument, since knowledge of the tender offer documents which he
would have attributed to them would have revealed defendants' an-
nounced intention to thereafter acquire all remaining minority shares
through the merger process.

[1] Moreover, persons in this category were not shareholders at
the time of the wrongs alleged in the complaint, i.e., either the date of
the tender offer or the date of the merger. Since the complaint is
based on a violation of a fiduciary duty owned to minority sharehold-
ers on those two dates, it is difficult to comprehend how the claims
could be made on behalf of such persons that would be similar to those
of the minority shareholders who are conceded to properly constitute
the class.

[2] One of the requirements of Rule 23(a) is that the claims of the
representative party be typical of the claims of the class. Based upon
the theory of the complaint I cannot find that claims to be made on
behalf of those who sold on the open market after the tender offer, or
those who bought and sold on the open market between the tender of-
fer and the merger, would be typical of the claims being made on be-
half of those who sold their shares in response to the tender offer or
who were thereafter eliminated as shareholders as a result of the
merger.
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Certification will be granted in accordance with the motion of the
defendants. An appropriate order may be submitted.

SEIGENFELD v. WILCOX

No. 6343

Court of Chancery of the State of Delaware, New Castle

December 28, 1981

Plaintiff, a stockholder in defendant Crocker National Corp.,
brings suit to recover attorney's fees for her attorney's efforts in negoti-
ating the settlement of a stockholder's suit against defendants Crocker
and Midland Bank Limited.

Midland agreed to acquire a controlling interest in Crocker
through a purchase of 6,500,000 shares of Crocker stock while also
agreeing that the price offered to Crocker's shareholders would be not
less than the lower of either book value or $50 per share. Plaintiff
filed suit contending that the proposed offer for tenders was less than
the alleged fair value of Crocker's common stock and was thus unfair
to Crocker's shareholders. The parties reached a settlement by which
Midland would offer Crocker's shareholders not less than $50 per
share for tenders of Crocker stock.

As a result of the settlement, plaintiff asserts that a benefit of $.67
per share has been obtained for the class she represents. This figure
represents the difference between $50 per share and the book value of
$49.33 per share of Crocker stock. If the tender offer is fully sub-
scribed, plaintiff claims that the amount of benefit conferred on
Crocker's shareholders will be approximately $4,355,000. Plaintiff
has applied to the court for an award to her attorney of twenty percent
of the benefit allegedly conferred on Crocker's shareholders as a result
of her attorney's efforts.

The court of chancery, per Chancellor Marvel, held that the set-
tlement was achieved on a logical and mathematical basis but that its
size was vastly magnified because of the number of shares in-
volved. Taking this into consideration and applying the principle
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that if the benefit achieved by litigation is very large a lower percent-
age is to be allowed as a fee for plaintiffs attorney, the court allowed a
fee based on approximately six percent of the total monetary benefit
achieved on behalf of Crocker's shareholders.

1. Attorney and Client C- 150
In awarding lawyer's fees based on benefits received from the set-

tlement of a suit, the amount of benefit affects the percentage em-
ployed; if the benefit is very large, a lower percentage or even percent-
ages graduated downward are used.

2. Attorney and Client 0-150

When a settlement, the size of which has been vastly magnified by
reason of the number of shares involved, is achieved on a logical and
mathematical basis, this factor is to be taken into consideration and
applied with the principle that if the benefit achieved by litigation is
very large, a lower percentage is to be allowed as a fee for a plaintiffs
attorney.

MARVEL, Chancellor

On October 9, 1980, the defendants Midland Bank Limited and
Crocker National Corporation reached an agreement under the terms
of which Midland undertook to acquire a controlling interest in
Crocker by means of an offer for tenders of 6,500,000 shares of Crock-
er stock. Such agreement provided that the price to be offered to
Crocker's shareholders for tenders of their common stock to Midland
was to be not less than the lower of either book value or $50.00 per
share. Such agreement was to be consummated as of the end of
Crocker's fiscal quarter preceding receipt by Midland of all required
governmental approvals of the contemplated transaction, it having
been apparently anticipated at the time by both Midland and Crocker
that during 1981 the book value of Crocker stock would probably in-
crease so as to exceed $50.00 per share. Midland also agreed to pur-
chase an additional 5,500,000 shares of Crocker stock over a period of
four years following completion of the aforesaid offer for tenders of
stock.

Plaintiffs complaint attacked the first part of such agreement on
the ground that the proposed offer for tenders, being for less than the
alleged fair value of Crocker's common stock, was patently unfair to
Crocker's stockholders. The amended complaint also contended that
the directors of Crocker had breached their fiduciary duty to their
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stockholders in going along with such agreement and submitting it to
their stockholders with a recommendation that it be approved.

Ultimately, the opposing parties reached an agreement on a set-
tlement of this litigation, which agreement hinges on the basic com-
mitment that Midland would make its offer to Crocker's shareholders
for tenders of their stock at a price of not less than $50.00 per share,
thereby surrendering its right to offer less than $50.00 for tenders of
Crocker shares, namely its then book value. A stipulation and agree-
ment of settlement was thereafter entered into on August 20,
1981. As of June 30, 1981 the book value of Crocker shares was
$49.33 per share.

According to the provisions of the investment agreement in issue,
the execution of which led to the institution of this litigation, Midland
was empowered to make a partial offer for tenders for up to 6,500,000
shares of Crocker common stock for the avowed purpose of acquiring
a fifty-seven percent interest in such corporation.

Plaintiff now contends that as a result of the settlement negotiated
by her attorneys a benefit has been obtained for the class which she
represents in the amount of $.67 for each share of Crocker common
stock offered and accepted by Midland under the provisions of the of-
fer for tenders, said sum being the difference between $50 per share
and the book value per share of each said share of stock, namely
$49.33. According to plaintiff, if the tender offer is fully subscribed,
the total amount of the benefit which will allegedly be conferred on
Crocker's shareholders will be approximately $4,355,000 or 6,500,000
times $.67 per share, the latter figure being the difference between
book value of $49.33 and $50. Plaintiff has accordingly applied to
the Court for an award to her attorneys of 20% of the benefit allegedly
conferred on Crockers' shareholders as a result of the efforts of her at-
torneys. If the tender offer is fully subscribed, the resulting fee
would allegedly be a maximum of $871,000 or 20% of $4,355,000.1

Defendants Midland and Crocker have agreed to "*** pay any
sum the Court allows upon the plaintiffs application for the allowance
of attorneys' fees ........ See notice to stockholders informing them
of the proposed settlement. Defendants, however, argue that assum-
ing any fee has been earned by counsel for plaintiff, the award of a fee
of 20% of the alleged benefit resulting from settlement of this litiga-
tion is excessive, contending that if the total fee sought were to be

1. At oral argument it was stated that as of October 20, 1981 6,511,084 shares
had been tendered. See plaintiffs Exhibit 54. However, 24,418 of these shares
were tendered by individual defendants who are not members of the class. See plain-
tiffs exhibit 55.
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granted, it would amount to between $737,000 and $871,000, and the
computed hourly rate for services rendered would range from
$1,228.00 to $1,451.00 per hour inasmuch as plaintiffs attorneys have
devoted a total of less than 600 hours to the prosecution and settle-
ment of this litigation.

The reasons for defendants' opposition to an award of a fee in the
amount sought based on the alleged benefits flowing from this litiga-
don is (1) that a fee application must be founded upon a complaint
which is not susceptible to dismissal for failure to state a claim which
the complaint in issue allegedly fails to do, and (2) that any fee allow-
ance as such must result in a reasonable hourly rate for the attorneys
to be compensated, and (3) that the benefits allegedly gained as a re-
sult of the efforts of plaintiffs counsel were not the result of the skills
of plaintiffs attorney, there being no connection between the efforts of
plaintiff's counsel and the results obtained. See Dann v. Chrysler
Corporation, Del. Ch., 215 A.2d 709 (1965), affd Chrysler Corp. v.
Dann, Del. Supr., 233 A.2d 384 (1966).

Plaintiff, on the other hand, argues that the allowance of a fee on
the basis of the benefits achieved, allegedly as a result of her attorney's
efforts, is supported by the Delaware precedents on the subject and is
fully justified by the factors to be considered on fee applications, and
stresses the fact that the allowance of a fee for her attorneys was con-
tingent on a successful result which has been achieved. Pointing to
the results allegedly achieved by the efforts of her counsel, plaintiff cit-
ing Professor Hornstein, contends that:

"The nature and circumstances of each individual case
should determine a fair and reasonable fee. The problem
becomes more difficult where a fee is not negotiated between
the interested parties, but must be fixed by a court after the
event. Yet the issue is still economic -the price for a serv-
ice. An attorney's services comprise learning, acumen, and
technical skill, the value of which cannot be measured like a
ton of coal. Add further public policy considerations which
require 'a flavor of generosity,' and one begins to appreciate
the court's dilemma." Hornstein, Legal Therapeutics: The
"Salvage" Factor in Counsel Fee Awards, 69 Harv. L. Rev.
658, 681 (1956).
I find the present action to have been meritorious under the test

set forth in the Chrysler opinions, it not being necessary that factually
there be an absolute assurance of ultimate success, but only that there
be some reasonable hope of success. In the case at bar, the Court has
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approved a settlement which guarantees a price per share of $50, a fig-
ure which was previously only a hope. If the defendants were genu-
inely of the belief that plaintiffs complaint was without merit, they
should have moved to dismiss it on such ground. The fact is that
there was originally a commitment on the part of Midland to pay not
less than book value or $50.00. Petitioner then filed her complaint,
and a settlement was reached under the terms of which the $50.00 per
share offering price was made firm, and while defendants might have
ultimately agreed to the payment of the higher amount of $50 on their
own initiative, and while they also could have filed a motion to dismiss
the complaint, or gone to trial, they chose to settle.

Turning to defendants' stronger argument, namely that the re-
quested fee is exorbitant on an hourly rate, plaintiff, citing Sugarland
Industries, Inc. v. Thomas, Del. Supr., 420 A.2d 142 (1980), contends
that her attorneys should be awarded 20% of the benefit bestowed on
the class while defendants contend that although the attorneys in the
cited case were ultimately awarded 20% for their efforts in Phase I of
the litigation, that the Supreme Court of Delaware tested the compu-
tations bearing on the reasonableness of the requested fee on an hourly
rate basis and decided that compensation at the rate of $433.00 per
hour for 2800 hours of work was "in our judgment, generous by almost
any standard." Consequently, defendants contend that the cited case
places a top of $433.00 per hour or thereabouts on a fee application,
such as the one at bar.

In declining to follow the ruling of the Third Circuit Court of Ap-
peals made in the case of Lindy Bros. Bldrs., Inc. of Phila. v. Ameri-
can R & S San Corp., C.A. 3, 487 F.2d 161 (1973), and 540 F.2d 102
(1976) the Supreme Court of Delaware stated:

"it has, indeed, been said that the time approach is virtually
the sole consideration in making a fee ruling under Lindy
1. Be that as it may, we conclude that our Chancery Judges
should not be obliged to make the find of elaborate analysis
called for by the several opinions in Lindy 1 and Lindy
II. To put it another way, while Lindy's careful craftsman-
ship has much to commend it, we are not persuaded that our
case law governing fee applications is an inadequate criterion
for a fair judgment in this case, nor that new guidelines are
needed for the Court of Chancery."

[1] A pertinent consideration applicable to the case at hand is the
amount of the benefit gained.
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"Also, as might be expected, the amount of the benefit affects
the percentage employed; if the benefit is very large, a lower
percentage or even percentages graduated downward are
used. In a single litigation different percentages have been
used for separable parts of the recovery, reflecting different
types of legal skill or degrees of success."

Hornstein, supra at 664.
Applying the above criteria in a positive light, I note that plain-

tiffs attorneys have accepted this case on a contingency basis with no
guarantee of success or of payment for their efforts. Their reputa-
tion as competent counsel is well known throughout this legal commu-
nity and might even have helped account for the fact that settlement
was reached so quickly. However, a negative application of the cited
standards must take into consideration that less than 600 hours have
been devoted to this litigation by these same attorneys and the com-
plexities of the case were never tested in Court except at the settlement
hearing.

I conclude that the size of the fee sought, which is enormous,
when tested on an hourly basis, is attributable to the fact that the po-
tential maximum number of shares of Crocker stock involved in the
offer for tenders made by Midland was 6,500,000 and that the same
amount of work on the part of plaintiff's attorneys would undoubtedly
have been applied to the successful settlement of this litigation had the
number of shares involved been only a few thousand or less. In short,
this is not a case such as the one posited by Professor Hornstein, name-
ly that of one thousand plodding hours being less productive than one
imaginative brilliant hour but rather a settlement achieved on a logi-
cal and mathematical but not a brilliant basis, the size of which has
been vastly magnified by reason of the number of the shares involved.

[2] Taking this factor into consideration and applying it together
with the principle that if the benefit achieved by litigation such as the
one at bar is very large, a lower percentage is to be allowed as a fee for
the plaintiff's attorney, I am of the opinion that a fee based on ap-
proximately 6% of the total monetary benefit achieved in settlement
on behalf of the stockholders of Crocker National Corporation, name-
ly the sum of $250,000, is reasonable and fair when tested on an hour-
ly basis, Sugarland Industries, Inc. v. Thomas, supra, and Thomas v.
Sugarland Industries, Inc., supra.

Accordingly, a fee in such amount will be awarded to plaintiff's
attorneys for their efforts in achieving the settlement which has been
reached in this litigation, an amount which Crocker National Corpo-
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ration has agreed to pay without any assistance from Midland, thus
permitting the stockholders of Crocker National Corporation to re-
ceive the full benefit of the settlement which has been approved.

On notice, an order in conformity with the above may be submit-
ted.

SHIELDS DEVELOPMENT COMPANY v. SHIELDS

No. 5530

Court of Chancery of the State of Delaware, New Castle

December 8, 1981
Action to compel the personal representative of a deceased share-

holder to sell and transfer corporate stock pursuant to the terms of a
stock purchase agreement entered into by all of the shareholders of a
privately held, family corporation. The court of chancery, per Vice-
Chancellor Brown, held that the agreement that the deceased share-
holder entered into with his fellow shareholders must control the out-
come of the litigation, even though that agreement requires the per-
sonal representative of the deceased shareholder to surrender shares of
the corporation for far less than what they would be worth based upon
a current appraisal.

1. Contracts C 170(1)
It is the duty of the court to give effect to the intention of the

parties where it is not wholly at variance with an accepted legal inter-
pretation of the terms of a contract, and a practical construction
placed by the parties on the instrument is the best evidence of their in-
tention.

2. Executors and Administrators C-74

The personal representative of a deceased person's estate stands in
the deceased person's place and as a consequence, she is bound by the
legitimate family business decisions in which the deceased person par-
ticipated for his own benefit.
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3. Corporations c 113

An agreement among shareholders restricting the sale of corpo-
rate stock is an appropriate device for assuring a succession in interest
among persons most likely to act harmoniously with one another as
shareholders.

4. Corporations -113

An agreement among shareholders which gives the corporation
the option to purchase their shares before they can be disposed of to
others is generally considered valid as between the parties and as
against transferees with notice.

5. Corporations C 121(5)

An option given by one shareholder to another to purchase his
shares at death at their book value is enforceable against the personal
representative of the deceased shareholder where it is clear that the
parties were fully aware that book value was less than fair market
value and where the agreement was motivated by a desire to keep the
shares from falling into the hands of another.

6. Corporations 0=113

The purpose of restrictive endorsements on stock certificates is to
protect a purchaser for value who takes without notice of the existence
of the stock purchase agreement. The absence of appearance of the
restriction on the certificate itself does not invalidate the restriction as
applied to one who takes with notice.

7. Contracts 0=16,22(3)

A communication which puts a person merely on notice that an
option to an agreement is going to be exercised cannot at the same
time amount to the act required by the agreement.

BROWN, Vice-Chancellor

This action is one brought to compel the personal representative
of a deceased shareholder to sell and transfer corporate stock pursuant
to the terms of a stock purchase agreement entered into by all of the
shareholders of a privately-held, family corporation. The defend-
ant, Helen Shields, is the surviving widow and executrix of William A.
Shields who, at the time of his death, was the owner of 52,117 shares of
the plaintiff, Shields Development Company. Although demand
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and a tender of payment was made upon her in alleged compliance
with the terms of the stock purchase agreement, the defendant has re-
fused to surrender the shares. She defends on the grounds that the
stock purchase agreement is ambiguous and thus unenforceable, that
it is unconscionable, that the stock certificates in question failed to
have the necessary restriction endorsed upon them, and that the cor-
poration failed to make a timely tender of payment under the terms of
the agreement.

This is a decision after trial and post-trial briefing. For the rea-
sons set forth hereafter I conclude that judgment must be entered in
favor of the plaintiff.

The facts of the matter as presented are somewhat voluminous
and I make no effort to set them forth in detail. That has been ably
done by counsel in their briefs. Nor shall I atempt to analyze and
distinguish the dozens of case decisions cited. I do note, however,
that there is little dispute as to the essential elements of the contro-
versy.

The plaintiff, Shields Development Company (hereafter referred
to as "Shields Development"), was formed in 1949 as the wholly-owned
subsidiary of Shields Lumber and Coal Company (hereafter referred
to as "Shields Lumber"). At the time all stock in Shields Lumber was
owned by Daniel F. Shields, Jr. and his four children, Daniel F.
Shields, III, William A. Shields, John J. Shields and Rosemary
Shields. By agreement dated December 31, 1949 the five sharehold-
ers of Shields Lumber entered into a stock purchase agreement among
themselves, the stated purpose of which was to provide rights of first
refusal and cross options restricting the sale and transfer of the stock of
Shields Lumber so as to retain the stock ownership of the corporation
within the Shields family. One segment of the agreement provided
that upon the death of any shareholder the surviving shareholders,
first jointly and then severally, had the "right and option" to purchase
the deceased shareholder's stock "at the book value thereof at the date
of decease."

Some years later, as a result of faltering financial fortunes, a
"spin-off' transaction was effected whereby all real estate interests of
Shields Lumber were transferred to Shields Development, with all
shares of stock in Shields Development being transferred to the five
shareholders of Shields Lumber in direct proportion to their percent-
age share ownership in Shields Lumber. Thus, the five family mem-
bers each ended up with identical percentage interests in both Shields
Lumber and Shields Development. The family business being the
operation of a suburban shopping center and certain retail facilities
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located therein, Shields Development thereafter became the owner
and lessor of the land and, among others, Shields Lumber became a
lessee of Shields Development.

In addition, three of the children, Daniel, III, John and William,
all worked for Shields Lumber and all received salaries in addition to
regular year-end bonuses from that corporation. Shields Develop-
ment, on the other hand, has never paid salaries as such and to date it
has never paid a dividend. To the extent that it has asset value, it has
been derived from appreciation over the years in the value of the land
held by it.

Still later, by agreement dated July 11, 1966, the same five share-
holders entered into an additional stock purchase agreement concern-
ing their ownership of all the shares of Shields Development. This
agreement was virtually identical to the 1949 agreement entered into
with regard to the Shields Lumber stock. It contained identical lan-
guage concerning the purpose of the agreement, namely, to provide
for rights of first refusal and cross options so as to assure that the stock
ownership in Shields Development would remain in the family. Also,
as did the 1949 agreement, it contained the following provision:

"(3) In the event of the death of any party hereto, the
surviving parties, first jointly and'then severally, shall have
the irrevocable right and option to purchase from the person-
al representatives of the deceased party all of the decedent's
holdings of shares of stock in the Company owned by him or
her at the book value thereof at the date of death. The sur-
viving party or parties shall give notice in writing to the per-
sonal representatives of the deceased party of his, her or their
election to purchase the decedent's said holdings within nine-
ty (90) days from the date of decease and final payment there-
fore shall be made as hereinafter provided." (Emphasis
added.)

The payment provisions referred to require a payment of 25 per cent
of the purchase price within 60 days from the date of the exercise of
the option and the balance in three equal annual installments at a
specified rate of interest.

In addition-something which was not contained in the 1949
agreement-the 1966 agreement provided as follows:

"(6) The rights hereunder may be exercised by the Com-
pany [Shields Development] if a majority of the shareholders
so decide."
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In 1970 the father, Daniel F. Shields, Jr., died. His three sons,
Daniel, III, John and William served as executors for his estate. Be-
cause their father, in his will, bequeathed his Shields Development
stock among them, the remaining four shareholders found it unneces-
sary to exercise the option to purchase. Because of the existence of
the agreement, however, an attempt was made to use the book value
of the stock for federal estate tax purposes. The Internal Revenue
Service disputed this and ultimately the matter was compromised at a
figure somewhat in excess of book value.

In 1974, Rosemary Shields, then Rosemary Moran, died. Prior
to her impending death, an amendment was made to the 1966 agree-
ment so as to permit payment for her shares to be made over a period
of time in order to provide a greater benefit for her children. How-
ever, after her death, her Shields Development shares were purchased
from her estate at their book value. At the time of these events Wil-
liam A. Shields, in addition to being a shareholder of both companies,
was also a director of both Shields Development and Shields Lumber
and was the corporate treasurer of Shields Development.

Also of some significance is the fact that on October 31, 1970 the
four children, Daniel, III, John, William and Rosemary executed a
supplementary agreement concerning their stock interests in Shields
Lumber wherein it was provided that as to Daniel, III, John and Wil-
liam the corporation would purchase $150,000 life insurance policies
on each, the full proceeds of which would be paid in return for the
stock interests of each in Shields Lumber upon their deaths- and this
despite the fact that the previous contractual arrangement between
them established book value as the purchase price for the
stock. (Rosemary was not included in this because she was uninsur-
able at the time.)

On July 6, 1976, William A. Shields died. Thereafter, the re-
maining shareholders determined that Shields Development should
exercise the option to purchase the shares of William Shields in Shields
Development in addition to acquiring his shares in Shields Lumber
with the $150,000 from the proceeds of the insurance policy on his
life. To this end the remaining shareholders of both companies-
with the exception of the defendant as the executrix of William
Shields's estate-signed unanimous action of directors and share-
holder certificates authorizing Shields Lumber to redeem William
Shields's shares in that company for $150,000 and authorizing Shields
Development to redeem his Shields Development holdings at book
value pursuant to the 1966 agreement. These certificates were for-
warded to counsel for the defendant on September 13, 1976 with a re-
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quest that the defendant execute them on behalf of her husband's es-
tate so as to cause the action to be taken by the unanimous consent of
all shareholders of both corporations.

The defendant did agree to and in fact did sign the unanimous
action certificate with regard to the Shields Lumber shares. The es-
tate has since received payment and the shares have been trans-
ferred. However, she refused to sign the certificate concerning the
Shields Development shares.

Accordingly, on September 22, 1976 the remaining shareholders
of Shields Development other than the defendant executed a second
certificate entitled "Unanimous Action of Directors and a Majority of
Stockholders of Shields Development Company" thereby authorizing
Shields Development by a majority shareholder vote to redeem the
shares of William Shields at book value. On September 27, 1976
Daniel Shields, III, as vice president, mailed a formal notice to the de-
fendant advising her that the company was exercising the option pur-
suant to the 1966 stock purchase agreement.

It is to be observed that this notice of the exercise of the option
was given within 90 days of the death of William Shields. On
November 23, 1976, Shields Development tendered 25 per cent of the
book value of William Shields's stock plus a promissory note calling for
the payment of the balance in the manner specified in the agree-
ment. It will be further noted that this tender was made within 60
days of the September 27 notice of the exercise of the option given to
the defendant. Nonetheless, the defendant refused to accept the ten-
dered payment and, further, refused to surrender the shares held by
her husband in Shields Development. This suit for specific per-
formance followed.

Turning to the various defenses offered by the defendant in an ef-
fort to justify her refusal to perform, she first contends that the 1966
stock purchase agreement is ambiguous, and thus unenforce-
able. She bases this on the argument that there is no definition of the
term "book value" contained in the agreement, and that the term,
standing alone, does not have a firm, inflexible meaning. She cites
several cases form other jurisdictions for the proposition that the term
"book value" may vary in meaning from situation to situation accord-
ing to the purpose for which it is used. Since she claims that its in-
tended meaning here cannot be determined from the agreement itself,
she contends that the agreement is thereby rendered ambiguous.

From the evidence I find this argument to be totally unper-
suasive. In the first place, there is no indication that any of the
parties to the agreement ever had any difficulty with the meaning of
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the term. It was first used by them in the 1949 agreement concerning
the Shields Lumber stock. It was used by them again in the 1966
agreement. It was used again in 1970 when the 1949 agreement was
amended. Both companies have had the same independant account-
ing firm since 1949. Book value figures have been computed by the
accountants and provided to the shareholders on a regular basis since
that time. William Shields regularly attended all corporate director
and shareholder meetings and book value figures, as provided by the
accountants, were routinely presented and discussed at those meet-
ings. In fact the minutes of a 1969 shareholders meeting of Shields
Development indicates that the stock purchase agreement was dis-
cussed and that the company attorney recommended that it should be
changed to reflect the fair market value of the shares since it would not
be in the interests of the shareholders to have their stock redeemed at
book value upon the death of any one of them. The recommenda-
tion was not accepted.

Upon the death of Daniel F. Shields, Jr., his three sons, including
William, handled his estate and attempted for estate tax purposes to
value his Shields Development shares at their book value as computed
by the accountants for the corporation. The same book value basis
was used when Rosemary's shares were purchased after her
death. William Shields was a director and the treasurer of Shields
Development at the time. The book value computations used to de-
termine the purchase price for William Shield's shares were made by
the same accountants and in the same manner.

[1] Under the circumstances, I find no ambiguity in the term
"book value" as used in the agreement. Even if it be considered as
ambiguous, it is the general rule that a construction given by acts and
conducts of the parties before any controversy has arisen is entitled to
great weight and will be adopted and enforced when reasonable. It
is the duty of the Court to give effect to the intention of the parties
where it is not wholly at variance with an accepted legal interpretation
of the terms of a contract, and a practical construction placed by the
parties on the instrument is the best evidence of their inten-
tion. Radio Corporation v. Philadelphia Storage Battery Co.,
Del.Supr., 6 A.2d 329 (1939).

There is no evidence in this case that any of the parties to the stock
purchase agreement had any problem with what was meant by the
"book value" of their shares. It is rather the defendant who is at-
tempting to create a spectre of uncertainty in an effort to escape the
obligation imposed upon her by the agreement.
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Secondly, defendant contends that the stock purchase agreement
is unconscionable as applied to the interests of her late hus-
band. The book value of Shields Development, as reflected on the
financial statement prepared by the company accountants for the
period ending six days prior to William Shields's death was
$123,238.49. The value of his approximate one-third stock in-
terest- and the amount proposed to be paid by the company- is in
the sum of $39,585.68, representing a value of $759.554 per
share. Defendant has offered evidence to show that the appraised,
fair market value of the real estate owned by Shields Development is at
least $1.5 million. In her personal opinion she feels the company to
be worth considerably more. Thus she complains that she is being
asked unfairly to give up stock having a potential market or liquida-
tion value of more than $500,000 in return for a payment of less than
$40,000.

Moreover, she contends that the book value figures used by the
company are arbitrarily low. This stems from the fact that the rent
paid to Shields Development by Shields Lumber over the years may
have been well below the fair market value of the premises rented.

While this latter contention may be true, the evidence indicates
that it was the result of a conscious business decision on behalf of the
shareholders, including William Shields. Since the shareholders
(with the exception of Rosemary) were actually employed by Shields
Lumber, and received salaries and bonuses based on the success of
that operation, it was to their advantage to structure the rent from
Shields Lumber to Shields Development as low as reasonably pos-
sible. This maximized their ability to derive income from Shields
Lumber.

Conversely, the more rent paid by Shields Lumber, the less corpo-
rate profit available for bonuses and dividends. Moreover, the high-
er the rental income received by Shields Development the higher its
taxes. To then distribute money back to the family shareholders by
means of a dividend from Shields Development would mean an addi-
tional tax on the dividends. Thus, maximizing the distribution of
profits directly from Shields Lumber rather than through Shields De-
velopment avoided the potential of double taxation on the same
funds.

The result of this, of course, was to lessen the potential book value
of Shields Development, but it was done deliberately for the benefit of
those who were also the shareholders of Shields Development, includ-
ing William Shields. Under these circumstances, it ill behooves the
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defendant, as the executrix of the estate of William Shields, to com-
plain about the fairness of the result.

[2] I think the defendant tends to view the situation as though she
were an outside, minority shareholder complaining about a breach of
fiduciary duty owed to her by majority shareholders controlling the
corporate finances for their own benefit. What she overlooks is that,
as the personal representative of her husband's estate, she stands in the
place of one who was a shareholder in a closed, family corporation
and that as a consequence she is bound by the legitimate family busi-
ness decisions in which he participated for his own benefit.

[3, 4, 5] It is generally accepted that an agreement among share-
holders restricting the sale of corporate stock is an appropriate device
for assuring a succession in interest among persons most likely to act
harmoniously with one another as shareholders. An agreement
among shareholders which gives the corporation the option to pur-
chase their shares before they can be disposed of to others is generally
considered valid as between the parties and as against transferees with
notice. Ordinarily, it is also binding against a personal representa-
tive. See 12 Fletcher, Cyclopedia Corporations (Perm.Ed.) § 54616
and the cases cited thereunder. In this jurisdiction an option given
by one shareholder to another to purchase his shares at death at their
book value has been held enforceable against the personal representa-
tives of the deceased shareholder where, on the evidence, it was clear
that the parties were fully aware that book value was less than fair
market value and where the agreement was motivated by a desire to
keep the shares from falling into the hands of another. Lank v.
Steiner, Del.Ch., 213 A.2d 848 (1965), affirmed, Del.Supr., 224 A.2d
242 (1966).

The same situation exists here. The parties to the 1966 stock
purchase agreement were aware that they were bargaining based on
book value, and they knew what they meant by that term. Their
purpose was to keep ownership of the corporation within their number
and to keep it free from interference by non-family members. They
made the terms of the agreement expressly binding on their respective
heirs and personal representatives. There is no evidence that the
terms of the agreement were in any way unconscionable or individual-
ly unfavorable to any of the parties to it at the time that it was
executed.

What the defendant is asking, in effect, is for the Court to rewrite
or interpret the stock purchase agreement in light of the conditions
that have developed since the time of its execution. To do so the
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Court would be compelled to either ignore the understanding of "book
value" as employed by the parties to the agreement or else to declare
the agreement unenforceable against the defendant because of
changed economic circumstances, thus permitting William Shields's
stock to pass outside the Shields family under his will in violation of
the stated purpose of the agreement. I find no justification for doing
either on the evidence presented. I thus find the agreement to be
valid and enforceable.

The remaining contentions of the defendant can be disposed of in
summary fashion. The 1966 purchase agreement requires that all
certificates of Shields Development stock issued to the parties to the
agreement shall have a specifically worded restrictive legend "clearly
typed or printed thereon." The shares held by William Shields were
covered by two share certificates. On his original certificate the re-
strictive language was neither typed nor printed, but rather was hand-
written in a somewhat inartfl manner. On the other certificate, is-
sued after the death of his father and pursuant to the terms of the
father's will, no restrictive legend appears.

From this the defendant argues that neither certificate bears a re-
striction as required by the agreement. She also argues that under
whatever may be the applicable stock transfer statute, the failure of
the second certificate to bear any restrictive language at all is
fatal. From this she would conclude that the condition of the share
certificates themselves renders any purported restriction on her hus-
band's stock to be null and void.

[6] Of course, the purpose of the restrictive endorsement require-
ment is to protect a purchaser for value who takes without notice of
the existence of the stock purchase agreement. There is no bona fide
purchaser here. The agreement is sought to be enforced against the
estate of the certificate owner. William Shields was a corporate of-
ficer and director as well as being a party to the agreement. He even
signed his original certificate-the one bearing the handwritten
legend- as a corporate officer. In addition, the evidence indicates
that the defendant was personally aware of the stock purchase agree-
ment prior to the death of her husband as a result of other legal pro-
ceedings. In short, all involved knew of the agreement and its restric-
tions, and thus I find it hard to believe that the status of certificates
themselves could seriously be thought to provide a defense to the en-
forceability of the agreement.

Finally, defendant contends that payment was not tendered by
Shields Development within 60 days of the exercise of the option, and
that as a consequence no obligation arose upon her to accept the ten-
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dered payment. She bases this argument on the contention that the
September 13, 1976 letter to her attorney, in which she was asked to
execute the unanimous consent of shareholders certificate, constituted
notification to her by the corporation that the option would be exer-
cised. Since payment was not tendered to her until November 23,
1976, more than 60 days subsequent to September 13, 1976, she would
conclude that payment was not made within the time required by the
agreement and that performance by her was thereby excused.

[7] I find this argument to be equally vapid on the facts of the
matter. The communication of September 13 was clearly not an at-
tempt to exercise the option. The communication was not even ad-
dressed to the defendant. It was simply a request that her attorney
contact her and obtain her signature on the document so as to reflect
that the exercise of the option would be approved unanimously by all
directors and all shareholders of Shields Development. The fact that
her signature was being sought as part of the process of authorizing the
exercise of the option would seem to indicate in and of itself that no
such formal action had been taken on the part of the corpora-
tion. The fact that this communication to her attorney put the de-
fendant on notice that the option was going to be exercised cannot at
the same time amount to the act required by the agreement. I think
it clear on the facts that the option was exercised by the letter of
Shields Development to the defendant dated September 27, 1976 and
that as a consequence the payment tendered on November 23, 1976
was made within 60 days thereof.

In conclusion, I can sympathize with the defendant's feeling that
she is being asked to surrender her husband's shares in Shields Devel-
opment for far less than what they may be worth based upon a current
appraisal. Under the circumstances, however, it is the agreement
that her husband entered into with his fellow shareholders and family
members, and not the current value of the corporate asset, which must
control the outcome.

Judgment will be entered in favor of the plaintiff directing the de-
fendant to transfer and assign the 52,117 shares of stock in issue pur-
suant to the terms of the stock purchase agreement. A form of order
may be agreed upon and submitted.
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STEINHART v. SOUTHWEST
REALTY & DEVELOPMENT CO.

No. 583

Court of Chancery of the State of Delaware, Kent

December 28, 1981

This is an action for appraisal of shares, brought pursuant to DEL.
CODE ANN. tit. 8, § 262, by stockholders of the defendant Southwest
Realty and Development Co. The defendant, a publicly held corpo-
ration, was merged into Southwest Subsidiary, a privately held corpo-
ration, through a 500 to 1 reverse stock split whereby the odd lot
shareholders would be cashed out. While Southwest offered the mi-
nority shareholders $1.00 per share, Vice-Chancellor Hartnett
awarded plaintiffs $2.18 per share based on the formula used in Dela-
ware of considering market value, asset value, and earnings value in
appraising shares under DEL. CODE ANN. tit. 8, § 262.

1. Corporations C--- 182.4(6)

In appraising shares, the nature of the assets and their liquidity
are not to be considered in arriving at asset value but are to be consid-
ered only at the weighting phase of the stock appraisal process.

2. Corporations 0 182.4(6)

Delaware law firmly establishes that market value, asset value,
and earnings value all must be considered where ascertaining the in-
trinsic or true value of a dissenter's shares.

3. Corporations C 182.4(6)

In an action for appraisal of shares, neither the market value, as-
set value, nor earnings value factors may be considered the exclusive
or sole measure.

4. Corporations Cz== 182.4(6)

The market value factor used in the formula for appraisal of
shares represents the market price of a corporation's stock at a time
unaffected by any element of value arising from the anticipation or ac-
complishment of the merger.

5. Corporations
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In appraising stock of minority shareholders pursuant to a merger
where the surviving corporation is expected to liquidate, liquidation is
but one factor to consider in weighting asset value since a proper valu-
ation requires consideration of all circumstances peculiar to the sub-
ject matter.

HARNETT, Vice-Chancellor

Plaintiffs were common stockholders of the defendant-Southwest
Realty and Development Company, Inc. ("Southwest") at the time it
was merged into its subsidiary-Southwest Subsidiary-on June 24,
1977. Plaintiffs were offered $1.00 for their shares as part of the
merger but voted against the merger and then filed this action seeking
an appraisal of their shares pursuant to 8 Del. C. § 262. I find, after
trial, that the value of a share of stock of Southwest at the time of the
merger was $2.18.1

I. BACKGROUND FACTS

Prior to the merger, Southwest was a publicly held Delware cor-
poration whose principal assets consisted of real estate located in
Texas. The bulk of this real estate consisted of low-lying land lo-
cated east of the City of Beaumont and on the Port Neches River and
the balance of the real estate consisted of two smaller tracts located in
downtown Dallas- one tract being the site of a warehousing facility.

The company's stock was last publicly traded in September of
1974. Its earnings were minimal because the bulk of its assets was
unimproved real estate. The small tract of improved land produced
only enough excess income to offset the carrying charges on the re-
maining larger portion. Moreover, the company's balance sheets
continually reflected a loss. These losses were in large part due to ad-
ministrative expenses which the Securities and Exchange Commission
demands of publicly held companies.

In-order to eliminate the burdensome administrative expenses
and to assure the adoption of a liquidation plan with favorable tax
consequences, Southwest decided to go private. The mechanism
chosen was a merger with a wholly-owned subsidiary formed for that
purpose.

Because the Board of Directors desired to ultimately liquidate
Southwest in order to obtain favorable tax treatments, they prepared a
plan which would reduce the number of stockholders. Southwest's

1. This appraisal action was tried by the Court pursuant to a 1976 amendment
of 8 Del. C. § 262. 60 Del. L., Ch. 371.
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purpose was to reorganize and liquidate as a trust pursuant to Section
333 of the Internal Revenue Code. According to that section, South-
west could liquidate as a trust only if approved by 80% of its share-
holders. The apparent tax advantage was the elimination of double
income taxation, i.e., instead of an income tax being imposed on both
the income earned by the corporation and upon the dividends received
by the shareholder, the shareholders only would be taxed as benefi-
ciaries of the trust. After the merger Southwest was assured the 80%
favorable vote since the total number of its stockholders was substan-
tially reduced and they, arguably, would be likely to affirmatively re-
spond to a proposal to save income taxes.

The merger was structured essentially as a reverse stock
split. Each shareholder of Southwest would receive one new share in
the subsidiary in exchange for 500 of his existing shares. No frac-
tional shares were issued. Those shareholders who possessed odd lots
(an amount not divisible by 500) were given the option to sell at $1.00
per share or "round up" at $1.00 per share as long as additional shares
were available. As a result of this offer, the majority of shareholders
with odd lots elected to cash out either completely or partially.

In setting this $1.00 per share price, Southwest first utilized an ap-
praisal rendered by Harris and Peden, a Houston based real estate ap-
praisal firm, who had been earlier retained to value the company's as-
sets for audit purposes. The stated purpose of this real estate ap-
praisal was to estimate the current market value of the real estate as of
November 23, 1976-seven months prior to the merger. Harris and
Peden concluded that the current market value of Southwest's com-
bined real estate holdings was $3,892,100.-which was approximately
$3.28 per share.

Next, in order to set the price of a share for the purpose of the
cash-out feature of the merger, Southwest retained the services of
Treves & Co., an investment banking firm. Mr. Treves, the senior
partner and an expert in evaluating real estate investment securities,
decided that the fair market value of a share was only $1.00. He
chose this figure because he applied a discount to the company's value
as determined by Harris and Peden's real estate appraisal because he
decided that the discount was necessary to reflect market reali-
ties. Mr. Treves maintained that the shares of stock of real estate in-
vestment companies do not trade at a price equalling an aliquot share
of the value of their assets nor do they customarily trade at book
value. Thus, Mr. Treves applied a two-thirds discount based on
trading prices of comparable real estate investment companies, al-
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though his selection of two-thirds as the proper discount was somewhat
arbitrary.

Similarly, Mr. Treves concluded that the Harris and Peden ap-
praisal of real estate should be heavily discounted when evaluating the
shares since that appraisal merely represented, in his opinion, a "po-
tential asking price". Mr. Treves' interpretations were premised on
the professed difficulty of marketing the company's real estate because
it is primarily marshland. Mr. Treves, therefore, asserted that the
Harris and Peden figures could never actually be realized. For this
same reason, Mr. Treves did not consider Southwest's plans to liqui-
date when he set the $1.00 per share offered to the stockholders at the
time of the merger.

An unusual aspect of this case makes it unique and somewhat dif-
ficult to decide. The primary asset of defendant is real estate and de-
fendant procured an appraisal of it but plaintiffs did not.

II. DEFENDANT'S POSITION

For the defendant at the trial, Mr. Treves concluded that the in-
trinsic or true value of a dissident's share of stock was- at the time of
the merger-$.70 per share although the defendant had offered $1.00
per share to those stockholders who acquiesced in the merger. In
reaching this value, Mr. Treves used two methods-the first of which
was unique. In his first method he purported to utilize the approach
used in Tri-Continental v. Battye, Del. Supr., 74 A.2d 71 (1950). In
that case the method used to arrive at the intrinsic or true value of the
dissenter's shares was to discount the asset value of the corporation be-
cause the business involved was a regulated closed-end investment
company with leverage. Mr. Treves viewed Southwest as the same,
and thus recommended this method of valuation. He stated that it
was necessary to discount asset value in this case because comparable
corporations which have real estate as their primary asset customarily
trade at a fraction of their true asset value. Based on his analysis of
the real estate securities market, he concluded that two-thirds was the
proper discount to be applied. His discounting of Southwest's asset
value by two-thirds produced a $1.00 per share value-the same as the
price offered in the merger. In addition, however, after discounting
asset value, Mr. Treves suggested a downward adjustment of $.30 per
share to account for the savings in administrative expenses which
would accrue to the surviving stockholders as a result of the
merger. He thus arrived at a $.70 per share valuation.

Mr. Treves' second approach was more in keeping with tradi-
tional methods and he considered: market value, asset value, and
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earnings value. With respect to market value he contended that the
shareholders' response to the merger offering in effect established a re-
constructed market value of $1.00 per share. He again adjusted this
$1.00 figure downward by $.30 to allow for the elimination of admin-
istrative expenses.

Mr. Treves also considered the Harris and Peden real estate ap-
praisal but urged that value based on it should be given little or no
weight. This position stems from his assertion that the Harris and
Peden appraisal valuation was merely a potential asking price for the
real estate which also failed to reflect such items as brokerage commis-
sions, real estate taxes and general carrying charges normally incurred
in selling real estate. In essence, Mr. Treves disregarded the Harris
and Peden appraisal for the purpose of arriving at asset value because
he believed the appraisal was suspect within the context of the tradi-
tional methods used in arriving at asset value and, more importantly,
because a quick sale of the real estate was not foreseeable.

Finally, Mr. Treves disregarded the earnings value of the stock be-
cause earnings were virtually nonexistent. Mr. Treves did however
suggest in the alternative, that should earnings be considered, a nega-
tive weighting was appropriate since Southwest's balance sheets con-
tinually reflected a loss. Mr. Treves, in his second approach, there-
fore, in effect urged that the measure of value was a reconstructed
market value based on the merger offering. By this approach he also
arrived at the $.70 per share value.

III. THE PLAINTIFFS' POSITION

On the other hand, plaintiffs' expert, Mr. Hickman, a duly quali-
fied real estate appraiser, urged that $3.54 per share should be the
proper intrinsic or true value of the dissenters' shares.

Mr. Hickman's approach proceeds on twin assumptions. First,
he assumes that the Harris and Peden real estate appraisal accurately
reflects the true asset value and therefore should not be dis-
counted. Secondly, because Southwest was planning to liquidate, he
urges that asset value should be weighted at 100%. In support of this
latter proposition plaintiffs cite In re Creole Petroleum Corp., Del.
Ch., C.A. No. 4860-N.C. (January 11, 1978). In the Creole case, I
approved the appraiser's recommendations that 100% weight be given
to asset value since the company was facing nationalization by the
Venezuelan government. As a corollary to this decision, plaintiffs
contend that the asset value of a company intending to liquidate after
a merger should be given 100% weight in determining the value of a
dissenter's share.
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The Harris and Peden report, as prepared at the request of the
defendant, lies at the heart of Mr. Hickman's calculations for the
plaintiffs. He assumed its correctness and then adjusted it upward
9% per annum to account for appreciation in the value of the real es-
tate for the seven months from the date of the appraisal to the date of
the merger. He did this because market value is to be determined as
of the date of the merger. Poole v. N. V. Deli Maatschappij, Del.
Supr., 243 A.2d 67 (1968). The 9% figure is the mean rate of appre-
ciation of 8% and 10% suggested in the Harris and Peden report.

Next, Mr. Hickman adjusted downward the real estate valuation
by 5% to account for real estate commissions and marketing ex-
penses. The 5% is an estimation based on what he believed was cus-
tomarily employed in the Houston area. The product was then
divided by the number of outstanding shares producing a. $3.26 per
share value. To this amount he added $.28 per share representing
the value of cash and receivables- an amount which is, however, dis-
puted by the parties. Thus, in Mr. Hickman's opinion, the plaintiffs
are entitled to $3.54 per share.

IV. THE HARRIS AND PEDEN
REAL ESTATE APPRAISAL

To arrive at a true value of the stock it is first necessary to decide
whether the Harris and Peden appraisal correctly reflects asset value
according to Delaware appraisal law or whether it merely reflects a
potential asking price. In Poole v. N. V. Deli Maatschappi, supra,
the Delaware Supreme Court ruled that fair market value is the prop-
er test of value. Fair market value is defined as: "the price which
would be agreed upon by a willing seller and a willing buyer under
usual and ordinary circumstances, after consideration of all available
uses and purposes, without any compulsion upon the seller to sell or
upon the buyer to buy." Id. p. 70. See also Bell v. Kirby Lumber
Corp., Del. Supr., 413 A.2d 137 (1980). This method of valuing as-
sets has been approved primarily because it is well established and has
proven consistently workable.

The Harris and Peden appraisal was undertaken with the stated
purpose of estimating the fair market value of Southwest's real es-
tate. Market value was defined, in the appraisal, as: "the highest
price in terms of money which a property will bring in a competitive
and open market under all conditions requisite to a fair sale, the buyer
and seller, each acting prudently, knowledgeably and assuming the
price is not affected by undue stimulus." This definition was taken
from Real Estate Appraisal Terminology, prepared by the American

[Vol. 7



UNREPORTED CASES

Institute of Real Estate Appraisers and the Society of Real Estate Ap-
praisers. In reaching this determination, Harris and Peden used
what is termed the "market data approach". Pursuant to this ap-
proach recent sales of comparable properties within the same area
were compared with Southwest's property. Physical feature adjust-
ments were then made to account for any dissimilarities between the
properties.

There is no question concerning Harris and Peden's competency
in these matters and they were selected by the defendant itself. De-
fendant, however, now contends that Harris and Peden's approach,
and therefore its findings, merely represent a potential asking
price. This interpretation is based on defendant's contention that
Southwest's real estate is not readily saleable. Thus, defendant
argues that a downward adjustment of the value of the real estate
should have been made by Harris and Peden. Moreover, defendant
asserts that since there is no indication that Harris and Peden made al-
lowances to account for expenses which would be normally incurred in
a plan of disposition that such deductions must be made to the valu-
ation of the real estate. I disagree that such discounts and deduc-
tions should be included in a real estate appraisal made to ascertain
asset value. Any allowance or discount for these factors should only
be made by the Court at the weighting stage of an appraisal action.

[1] Although the appraisal finally approved in Poole v. N. V.
Deli Maatschappj, supra, happened to include several of the deduc-
tions which defendant urges should be applied to the real estate ap-
praisal, not every determination of asset value must take into consider-
ation these factors. To require such adjustments would render the
fair market value method unworkable and susceptible to constant dis-
pute over what deductions should be made when considering the par-
ticular assets and circumstances of the case. The nature of the assets
and their liquidity are therefore not to be considered in arriving at as-
set value but are to be considered only at the weighting phase of the
stock appraisal process. See 15 FLETCHER Cyclopedia Corpora-
tions (Perm. Ed.) § 7165.4.

Based upon Harris and Peden's stated purpose and its definitional
approach (which essentially comports with the "willing seller-willing
buyer" definition), I am satisfied that the conclusion of the real estate
appraiser is consistent with Delaware law. Therefore Harris and
Peden were correct in the method they used to arrive at their valuation
of the real estate and it would have been incorrect for them to have
further discounted their valuation.
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V. THE VALUES TO BE CONSIDERED AND
WEIGHTED IN ARRIVING AT

THE TRUE VALUE OF THE SHARES

For the purpose of valuing a dissenter's stock, the parties agree
that the principles set forth in Tri-Continental Corp. v. Battye, supra,
are controlling. The Delaware Supreme Court stated:

"The basic concept of value under the appraisal statute is
that the stockholder is entitled to be paid for that which has
been taken from him, viz., his proportionate interest in a
going concern. By value of the stockholder's proportionate
interest in the corporate enterprise is meant the true or intrin-
sic value of his stock which has been taken by the merger. In
determining what figure represents this true or intrinsic
value, the appraiser and the courts must take into consider-
ation all factors and elements which reasonably might enter
into the fixing of value. Thus, market value, asset value,
dividends, earning prospects, the nature of the enterprise and
any other facts which were known or which could be ascer-
tained as of the date of merger and which throw any light on
future prospects of the merger corporation are not only perti-
nent to an inquiry as to the value of the dissenting stockhold-
ers' interest, but must be considered by the agency fixing the
value."

[2, 3] Delaware law firmly establishes that market value, asset
value and earnings value all must be considered when ascertaining the
intrinsic or true value of a dissenter's shares. Moreover, neither
factor may be considered the exclusive or sole measure. Tri-Conti-
nental Corp. v. Battye, supra at p. 72. "The normal procedure is to
isolate the relevant factors, attach a dollar value to each, weigh each
of them appropriately and then determine a weighted average which
becomes the appraised value of the dissenters' stock". FOLK, The
Delaware General Corporation Law, Little, Brown (1972) § 262 p.
380 citing Sporborg v. City Specialty Stores, Inc., Del. Ch., 123 A.2d
121 (1956); and Heller v. Munsingwear, Del. Ch., 98 A.2d 774 (1953).

At the weighting phase of an appraisal proceeding ". . . no rule
of thumb is applicable to weighting; rather, the rule becomes one of
entire fairness and sound reasoning in the application of traditional
standard and settled Delaware law to the particular facts of each
case", Bell v. Kirby Lumber Corp., supra. The key issues in the pres-
ent case concern the weight to be given the market value and the asset
value in arriving at the intrinsic or true value of the dissenters' shares.
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A. Market Value Factor

In determining the correct market value factor to be weighted
and used to arrive at the intrinsic or true value of the dissenters'
shares, I find from all the evidence that $.70 per share is correct.

[4] Market value represents the market price of a corporation's
stock at a time unaffected by any element of value arising from the an-
ticipation or accomplishment of the merger. Gibbons v. Schenley In-
dustries, Inc., Del. Ch., 339 A.2d 460 (1975).

Should market value prove to be unreliable or unavailable, a re-
constructed market value must be considered if one can be formu-
lated. Francis L duPont & Co. v. Universal City Studios, Inc., Del.
Ch., 312 A.2d 344 (1973), affd., Del. Supr., 334 A.2d 216 (1975);
Application of Delaware Racing Ass'n., Del. Supr., 213 A.2d 203
(1965). It is clear that a market value based on an unaffected market
quotation was unavailable in the instant case because Southwest's
stock had not been publicly traded since September of 1974- approxi-
mately three years before the merger. Accordingly, a reconstructed
market value must be found and used as one factor to be weighted to
arrive at the intrinsic or true value of the dissenters' shares.

As indicated earlier, Mr. Treves computed a reconstructed mar-
ket value although he mistakenly asserted that it alone constituted the
intrinsic or true value of the dissenters' shares. His first approach in
arriving at a reconstructed market value was to discount the asset
value which was based on the real estate appraisal prepared by Harris
and Peden. The discount applied by him supposedly represented the
average difference between the asset value and the market value of
comparable closed-end investment companies with assets comprising
only real estate.

Mr. Treves' view that Southwest was a closed-end investment com-
pany is accurate because in a closed-end investment company the
shareholder is unable to withdraw his proportionate interest in the
company's assets. Southwest was a closed-end investment company
in the sense that its shareholders were unable to withdraw their pro-
portionate interest in the company's real estate and were relegated to
the market should they desire to realize their investment.

Mr. Treves, after considering the prices received in several private
arms-length sales of Southwest stock and the trading prices in relation
to asset values of comparable closed-end investment companies with
real estate as their primary asset, determined that market value of this
type of stock, on the average, usually equals two-thirds of asset
value. Mr. Treves' analysis appears to be correct and therefore his
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two-thirds discount is accepted as being accurate. Under this meth-
od of computation, Mr. Treves found that the market value of a dis-
senter's share was $1.00.

Mr. Treves' method of computation resulted in a determination
of market value, not intrinsic or true value as he believed, because he
discounted net asset value and not fair asset value. The Delaware Su-
preme Court in the Tri-Continental case noted the importance of this
distinction in overruling the Court of Chancery and thereby approving
the use of a single value factor in that case:

"These circumstances make it clear to us that the ap-
praiser's fair asset value includes several elements which, in
turn, affect the true value of the common shares. It includes
"net asset value" and, furthermore, it includes an element of
value over and above net asset value which can only represent
the investment possibility of the common stock which the Vice
Chancellor refers to as an important element based "on mere
possession". It is, therefore, obvious that discounting of the
"fair asset value" of General's common stock will not, as the
Vice Chancellor held, result in a constructed market
value. A constructed market value results only from the dis-
count of net asset value. This must be the fact since dis-
count is fixed by experience in the market, and is nothing
more than the average rate of difference between the actual
market prices of General's common stock and the net asset
value of that stock computed from the basic fact of the mar-
ket prices of General's portfolio securities."

It, therefore, follows that applying a discount to the Harris and Peden
real estate appraisal-which as noted represents the fair market value
of the real estate and thus its net asset value-would not accurately re-
flect the true market value of a dissenter's share.

To approve the use of a single value factor to determine true value
of the dissenters' shares, as urged by defendant, would ignore the
value inherent in Southwest's investment and earnings potential at-
tributable to its policy of capital appreciation. Where, as here, a
company follows a policy of capital appreciation and generates no
ordinary income, much of the true value of the company's stock is nec-
essarily contained in its asset value. Swanton v. State Guaranty
Corporation, Del. Ch., 215 A.2d 242 (1965). Because there is no
value factor which represents Southwest's earnings and investment po-
tential except as contained in its asset value, that factor must be sep-
arately considered and weighted.

[Vol. 7



UNREPORTED CASES

The true value of a dissenter's share must also be ascertained on a
going concern basis. Thus, despite Southwest's plans to liquidate af-
ter the merger, I must account for the value of Southwest's investment
and earnings potential because the real estate has steadily appreci-
ated. It would be unfair to the dissenting shareholders to deprive
them of their investment and earnings value simply because Southwest
was planning to liquidate. The effects of a liquidation and the mar-
ketability of the assets must therefore influence the weight given asset
value.

While I have found that Mr. Treves' method of applying discount
to net asset value is a reliable means of reconstructing market value,
his alternate method of reconstructing a market value based on the
merger offering is incorrect. Shareholder response is not always a
conclusive indicator of the fairness of the merger price. Under the
present circumstances, the majority of the shareholders cashed out
were owners of less than 500 shares. Contrary to the defendant's con-
tentions, it would be improper speculation to conclude that these
shareholders- all owning different amounts of shares and from vary-
ing financial backgrounds-when confronted with the ultimatum to
round up to 500 shares, thought the $1.00 price was unquestionably
fair. Moreover, the proxy cautioned shareholders that additional
shares might not be available. I find, therefore, that this method of
reconstructing market value is not reliable in this case.

In summary, Mr. Treves' determination of a reconstructed mar-
ket value of $1.00 per share adjusted downward $.30 per share is a
proper market value factor to be used and weighted in arriving at the
intrinsic or true value of the dissenters' shares. The downward ad-
justment of $.30 per share to allow for the savings in administrative
expenses is proper because dissenting shareholders are not entitled to
any value arising from the merger. This $.70 per share market value
factor must be weighted, however, and cannot be considered as the
only element of true value. After considering all the evidence, I am
satisfied that a weighting of 50% should be given to the market value
of $.70 per share to arrive at the intrinsic or true value of the dis-
senters' shares.

B Asset ValueFactor

In considering the amount of asset value to be given a weighted
value to arrive at the intrinsic or true value of the dissenters' shares, I
am satisfied that the Hickman approach was the proper method to as-
certain the asset value factor. As previously indicated, the Harris
and Peden report accurately reflected asset value and insofar as the
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Hickman method proceeded from this assumption, I consider it
proper. Accordingly, I find that asset value is $3.26 per
share. However, as with market value, this value is but one factor to
be weighted in ascertaining the true value of the dissenters' shares.

[5] The particular facts which primarily influence the weighting
of asset value in this case are: First, in support of a high weighting of
asset value is the fact that Southwest was intending to liquidate. I
cannot agree with plaintiffs, however, that the rule set forth in In re
Creole Petroleum Corp., supra, requires that asset value must be given
a 100% weight. The certainty of expropriation in the Creole case
eliminated the corporation as a going concern. In contrast, South-
west's plans to liquidate may never attain fruition despite its intent to
wind up as soon as possible and the market value of the real estate was
predicated on the assumption that the real estate was readily marketa-
ble. The evidence conclusively indicated otherwise. Indeed, it is
doubtful if it can be sold at its market value for many years. Since
this Court is bound to value the shares of dissenting stockholders on a
going concern basis, asset value as the sole measure is pre-
cluded. Tri-Continental v. Battye, supra. Liquidation is but one
factor to consider in weighting asset value since a proper valuation re-
quires consideration of all circumstances peculiar to the subject corpo-
ration. Levin v. Midland-Ross Corp., Del. Ch., 194 A.2d 50 (1963).

The second consideration in favor of giving asset value considera-
ble weight in arriving at the true value of the shares is Southwest's poli-
cy of holding real estate for the purpose of capital appreciation. In a
business of this nature much of the intrinsic or true value of the stock
will be the asset value. Swanton v. State Guaranty Corp., Del. Ch.,
215 A.2d 242 (1965). I am satisfied-based on all the evidence and
especially on the fact that the bulk of the real estate was unimproved
and generating no income- that capital appreciation was Southwest's
policy. In a business of this nature much of what is realized on the
sale of unimproved land necessarily lies in its appreciated value.

On the other hand, the lack of liquidity of Southwest's real estate
mandates a weighting downwards of the asset value. The bulk of this
land is primarily marshland and Southwest has not received a legiti-
mate offer for any of it since 1974. Therefore, I am satisfied that,
based on all the evidence, a weighting of 50% of the asset value is nec-
essary to arrive at the intrinsic or true value of the shares owned by the
dissenters.
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C. The Earnings Value Factor

Finally, no allowance will be made for earnings value in ascertain-
ing intrinsic or true value. Clearly, Southwest's earnings were mini-
mal and any profits realized on the one tract of improved land were
offset against the expense of carrying the unimproved tracts. In any
event, the earnings value of a company whose policy is to invest in un-
improved assets in order to realize on potential appreciation is neces-
sarily contained in the current market value of its assets. Swanton v.
State Guaranty Corp., supra.

D. Cash and Receivables Factor

As to cash and receivables, $.20 per share is an appropriate value
to be used because this was the amount of that asset as of the merger
date. Poole v. N. V. Deli Maatschappq, supra.

VI. TRUE VALUE OF THE SHARES

I find, therefore, that the intrinsic or true value of the dissenters'
shares, as of the date of the merger, is $2.18 per share calculated as
follows:

market value S .70 x 50% = $ .35
assetvalue $3.26 x 50% = 1.63
earnings value 0 x 0% = .00
cash and receivables = .20
True Value $ 2.18

VII. AWARD OF INTEREST

Pursuant to 8 Del. C. § 262(h), this Court may also award inter-
est on the sum due to plaintiffs. I am satisfied that the approach set
forth in Tannetics, Inc. v. A. J. Industries, Inc., Del. Ch., C.A. No.
5306-N.C. (December 16, 1980) is proper. However, in addition to
the investments included in that approach, the amount of average
yield on money market funds-as such evidence was provided by
plaintiffs-is also included in my calculations because they are cr-
rently a viable and attractive investment. Thus, I am awarding in-
terest at a rate of 9% per annum on the sums due to plaintiffs from the
date of the merger until paid.

Counsel for plaintiffs may submit an appropriate order.
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STEINHART v. SOUTHWEST REALITY &
DEVELOPMENT CO.

No. 583

Court of Chancery of the State of Delaware, Kent

January 20, 1982

Southwest Realty & Development Co., the defendant in a prior
action for appraisal of shares, moved, pursuant to Rule 59(f), for re-
argument of the decision which set the appraisal value, based on the
fact that cash and receivables of the corporation should not have been
considered as a separate element in ascertaining value, but instead
should have been included as part of Southwest's asset value fac-
tor. Vice-Chancellor Hartnett revised his prior opinion by including
the cash and receivables as part of the defendant's asset value factor
and adjusted the weight percentages of the factors accordingly.

1. Corporations 0= 182.4(6)

In the court's consideration of the asset value factor of dissenting
shareholder's stock in an action for appraisal of shares, because re-
ceivables and cash are liquid or hard assets, the net value factor must
be given a greater weight than if the asset value consists only of diffi-
cult to liquidate real estate.

HARTNETT, Vice-Chancellor

Defendant Southwest Realty and Development Company, Inc.,
(Southwest) moved pursuant to Rule 59(f) for reargument of my
opinion dated December 28, 1981 which established the intrinsic or
true value of the shares of stock of Southwest in this appraisal ac-
tion. The sole basis for the request for reargument is the allegation
that the Court's. treatment of cash and receivables as a separate ele-
ment of true or intrinsic value was improper. For the reasons stated
hereafter, my prior opinion is revised to reflect a different treatment
of the cash and receivables.

Southwest argues in its motion for reargument that the assets con-
sisting of cash and receivables in the amount of 20 cents per share
should have not been considered a separate factor for determining
true value which was weighted at 100% but, instead, should have been
included as part of Southwest's asset value factor which was weighted
at 50%. In support of its position, Southwest cites Tannetics, Inc. v.
A.J. Industries, Inc., Del. Ch., C.A. No. 5306-N.C. (July 17, 1979)
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and Lezin v. Midland-Ross Corp., Del. Ch., 194 A.2d 50 (1963)
wherein cash or comparably liquid items were included as part of the
asset value.

In answer to the motion for reargument, plaintiff contends that
there is no reason to discount or weight the cash and receivables be-
cause of their "hard" value at the time of the merger.

[1] I find merit in Southwest's contention that I should have
found the combined asset value factor to be $3.46 ($3.26 for the real
estate and $.20 for the receivables and cash). However, because the
receivables and cash are liquid or hard assets the net value factor must
be given a greater weight than if the asset value consisted only of diffi-
cult to liquidate real estate.

I, therefore, find that the intrinsic or true value of the dissenters'
shares, as of the merger, is $2.15 per share calculated as follows:

MARKET VALUE $ .70 x 47% = $ .33
ASSET VALUE 3.46 x 53% = 1.82
EARNINGS VALUE 0 x 0% = .00
TRUE VALUE $2.15
Accordingly, my opinion dated December 28, 1981 is hereby re-

vised to reflect the above computation and the motion for reargu-
ment, now being moot, is denied. IT IS SO ORDERED.
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