
UNREPORTED CASES

in bringing forth these claims and the assertion of them now will work
undue prejudice to the defendants. Plaintiff sought new information
only after United's partially successful motion for summary judgment
was granted and United's renewed motion for summary judgment was
filed, as well as after a warning from this Court that the parties must
proceed with the case or it would be dismissed.

[10] There would also seem to be prejudice to United in
preparing its defense to the proposed third amended complaint because
it is undisputed that the people mentioned in the Sethness Memorandum
and Mr. Sethness, himself, have no present recollection of these events,
and the evidence, which might have enabled United to defend against
this claim, no longer exists. Loss of evidence which would be necessary
to challenge the claims of the proposed amendment is considered pre-
judicial to a non-amending party. Boris v. Moore, 7th Cir., 253 F.2d
523 (1958), A. Cherney Disposal Co. v. Chicago & Suburban Refuse Disposal
Corp., E.D. Ill., 68 F.R.D. 383 (1975), and Brattv. Bethlehem Steel Co.,
E.D. Pa., 30 F.R.D. 365 (1962).

Plaintiff has argued that this situation is not necessarily prejudicial
to defendants because the additions in the proposed amendment deal
with knowledge as to the worth of the merger consideration as did
the earlier complaints. Plaintiff asserts, therefore, that these new claims
do not constitute surprise to the defendants. As a consequence, he
argues, the defendants could have protected themselves by deposing
the investment bankers sooner. It would be unfair, however, to require
defendants to pursue this case far more zealously than the plaintiff
has done or to predict every assertion that an imaginative plaintiff
might conjure. The Sethness Memorandum also was not uncovered
until plaintiff's depositions were taken and the defendants presumably
had no knowledge of its contents until the Memorandum was adduced
at the deposition.

It therefore appears that the plaintiff has not satisfactorily explained
his delay in bringing forth these claims and that defendants will be
unduly prejudiced if the amendment is allowed.

V

[11] An additional ground for denial of leave to amend is the
legal insufficiency of the amendments. Den'k/a, supra; Itek Corp v. Chicago
Aerial Industries, Inc., Del. Super., 257 A.2d 232 (1969); Rabkin v. Hunt
Chemical, Del. Ch., C.A. No. 7547, Berger, V.C. (July 3, 1984); Stotland
v. GAF Corp., Del. Ch., C.A. No. 6876, Longobardi, V.C. (Sept.
1, 1983), appeal dismissed, Del. Supr., No. 350, 1983.

[12, 13] In Stotland, supra this court stated that the standards
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for determining legal sufficiency are those employed under Rule
12(b)(6). "In other words, if there is no set of facts which could be
proven under the amendment which would constitute a valid and
sufficient claim, leave should be denied." Stotland, at 8. The policy
considerations underlying this rule are clear. It would waste the time
of this Court and that of the parties to allow an amendment which
would immediately fall to a Rule 12(b)(6) motion to dismiss or to a
Rule 12(f motion to strike. 3 MOORE'S Federal Practice § 15.08[4).

Both plaintiff's claim as to omission of information about the
existence of the informal opinions of the three extra investment banks
and his claim as to omissions of a definition of "fully distributed basis"
seem likely to be vulnerable to an attack as being legally insufficient.

[14] As I said in my May 12, 1981, opinion granting partial
summary judgment, by including the opinion letters of both Lazard
and Morgan Stanley, ". . . the defendants alerted stockholders that
the valuation of the worth of a security to be issued is a question on
which reasonable persons may differ." Fisher v. United Technologies Corp.,
supra, at 8. It does not seem that anything more would be added
to the total mix of information by including informal opinions, one
of which agrees with Lazard while the other agrees with Morgan
Stanley. These opinions themselves would have been misleading because
the third opinion (by Goldman Sachs) agreed with the $28 valuation
but could not have been included since Goldman Sachs would not
allow its opinion to be made public because of its arbitrage position.

As to the omission of a definition of "fully distributed basis",
Morgan Stanley stated in its opinion letter that its valuation was "
. . . based on the assumptions that such stock was fully and widely
distributed to investors subject only to normal trading activity, .. .
Proxy Materials, at 12 (emphasis added). This is a sufficient defini-
tion of "fully distributed basis". It is such as would put the reader
on notice that the stock might not be worth the quoted amount
immediately after shareholders received it as part of the merger.

[15] On the other hand, the claim based on the Sethness
Memorandum may, in fact, be legally sufficient. Information that
Morgan Stanley's valuation was even farther removed from Lazard's
might have been germane to the shareholder's decision. The long
unexplained delay by the plaintiff, however, in pursuing discovery and
the prejudice that United will experience in trying to defend against
this claim because of the faded memories of the witnesses, on balance,
require me to deny plaintiff leave to further amend the complaint.
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VI

In conclusion, the motion for leave to rile a third amended
complaint must be denied because the new allegations should have
been included in the earlier amendments, the claims are of doubtful
legal sufficiency or plaintiff's delay will likely cause prejudice to United
if it is forced to defend against the new allegations.

The motion to amend is therefore denied. IT IS SO ORDERED.

GREATER WILMINGTON SUNDAY ADVERTISER, INC. v.
AUTO LOGIC PUBLICATIONS, INC.

No. 6760
Court of Chancery of the State of Delaware, New Castle

September 25, 1984

Plaintiff, principal shareholder of a corporation publishing a "kit
car" catalog, filed suit against defendant corporation, also a "kit car"
catalog publisher, alleging deceptive trade practices in defendant's
advertising campaign. A series of pre-trial motions ensued, including:
(1) defendant's motion to disqualify plaintiff's attorney on the ground
that he had previously represented defendant; (2) defendant's motion
for dismissal under Chancery Rule 12(b)(7) for plaintiff's failure to
join an indispensable party; (3) plaintiff's motion for a default judg-
ment on the ground that defendant's motion to dismiss was a defec-
tive answer; and (4) plaintiff's request for leave of court to amend
its amended complaint.

The court of chancery, per Vice-Chancellor Walsh, denied defen-
dant's motion to disqualify plaintiff's attorney because the attorney's
prior representation of defendant was not substantially related to his
present representation of plaintiff. The court denied defendant's motion
for dismissal because a Rule 12(b)(7) motion is specifically listed as
being suitable as part of, or in lieu of, an answer. The court also
denied plaintiff's 12(b)(7) motion for dismissal for failure to join an
indispensable party because the party was a Delaware resident and,
being subject to process, could readily be made a third party defen-
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dant under Chancery Rule 14. Lastly, the court granted plaintiffs
request to amend its amended complaint.

1. Attorney and Client C 21

On a motion to disqualify an attorney based on former represen-
tation, the proper inquiry is whether the present representation is
substantially related to the former representation.

2. Dismissal and Nonsuit 0= 58(4)

Motion to dismiss for failure to join an indispensable party under
Chancery Rule 12(b)(7) may be asserted as part of, or in lieu of, an
answer, and motion for default judgment based on insufficiency of
motion to dismiss as an answer will be denied. DEL. CH. CT. R.
12(b)(7), 19(a).

3. Dismissal and Nonsuit 0 56

Motion to dismiss for failure to join an indispensable party under
Chancery Rule 12(b)(7) will be denied where party is subject to service
of process and joinder as a third party is feasible. DEL. CH. CT. R.
12(b)(7), 14, 19(a).

4. Pleading 0= 259

As a general practice, amendments of pleadings should be
permitted, without prejudice, and subject to the filing of a motion
by the opposing party.

Bruce M. Stargatt, Esquire, of Young, Conaway, Stargatt &
Taylor, Wilmington, Delaware, for plaintiff.

Richard Galperin, Esquire, of Morris, James, Hitchens &
Williams, Wilmington, Delaware, for plaintiff.

Jeffrey S. Welch, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant.

WALSH, Vice-Chancellor

In this action based on alleged deceptive trade practices between
two competitors in the "Kit Car" business, three motions are pending
determination. In order of filing these motions are: (1) Defendant Auto
Logic's motion to dismiss under Chancery Rule 12(b)(7) for failure
to join an indispensable party; (2) Plaintiff's motion for a default judg-
ment, filed in response to Auto Logic's motion to dismiss, and (3)
Auto Logic's motion to disqualify plaintiffs counsel, Richard Galperin,
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Esq. (Richard) on the ground that he had previously represented Auto
Logic. While the motion to disqualify was last filed, it must be first
addressed since, if granted, it might require the substitution of other
counsel to represent plaintiff with respect to the procedural motions.

A somewhat extensive recitation of the background of this dispute
is essential to an understanding of the pending motions, particularly
that involving the disqualification of counsel. It presents a classic case
of the problems which arise when business partners have a "falling
out." The corporate defendant, Auto Logic Publications, Inc., was
formed in 1977 for the purpose of publishing and selling a catalog
in which manufacturers could advertise "kit cars," which are
unassembled fiberglass automobile bodies purchased by hobbyists for
installation on standard frames. The three principals of Auto Logic
were Saul Galperin (Saul), Richard Kutner and I. David Braunstein.
The latter functioned primarily as the financier for the enterprise while
Saul and Kutner were actively engaged in the operation of the business.
Eventually, the company published two catalogs which were, in turn,
advertised in various automobile and racing periodicals. Saul's son,
Richard, who had recently entered private practice after service in
the Wilmington Solicitor's Office, prepared the incorporation documents
for Auto Logic at the request of his father. From that time until June,
1980, he represented the corporation in connection with a trademark
dispute and three collection matters. He never filed suit or entered
his appearance in any court on Auto Logic's behalf. Richard did not
attend meetings of the Board of Directors nor become involved with
the principals in their dealings with each other. His only direct con-
tact with Kutner during this period was a telephone conversation con-
cerning the transmittal of stock certificates.

Disagreements between Kutner, vis a vis, Saul and Braunstein
concerning the course of the business arose in 1980 and eventually
led to litigation in this Court and in the Superior Court. All parties
were represented by independent counsel and Richard did not appear
on behalf of the corporation or any of the principals. He did, however,
act as an advisor to his father who was represented by the firm of
Richards, Layton and Finger. Moreover, Richard participated in
discovery efforts and planning conferences with counsel for Braunstein
and his father. Richard's activities on his father's behalf, and his sym-
pathies, were well known to Kutner and his counsel neither of whom
voiced objection or made any effort to limit his participation. Ultimately,
the parties resolved their differences through the acquisition by Kutner
of Saul and Braunstein's equity interest in Auto Logic. From that
time, February, 1981, until the filing of this action, Auto Logic con-
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tinued in the business of kit car publication with Kutner as its prin-
cipal shareholder and publisher.

After separating from Auto Logic, Saul also continued his kit car
publication activities through a previously inactive Delaware corpora-
tion owned by him entitled Greater Wilmington Sunday Advertiser,
Inc. (GWSA). He adopted the trade name "U. S. KIT CARS" and
registered that name with the New Castle County Prothonotary
pursuant to 6 Del. C. § 3101. GWSA was designated as the entity
owning the trade name.

Friction soon developed between Saul's enterprise and Auto Logic
over Auto Logic's efforts to market its publication. GWSA commenced
this action to restrain Auto Logic from engaging in an advertising
program which, in effect, offered a free copy of a publication bearing
the same name as that proposed to be sold by GWSA to purchasers
of Auto Logic's publication "The Complete Guide to Kit Cars." On
April 15, 1982, Chancellor Brown concluded that GWSA had
demonstrated a likelihood of success in establishing its claims that Auto
Logic had engaged in deceptive practices in violation of 6 Del. C. §
2532(a)(2) and granted a temporary restraining order prohibiting the
practice. Following the entry of the temporary restraining order Auto
Logic retained different counsel and the firm of Morris, Nichols, Arsht
and Tunnell entered its appearance on its behalf.

Following the change of counsel, Richard was asked to attend
a meeting on April 23, 1982, with Messrs. Whitney and Welch at
their offices for the purpose of exploring settlement of the dispute.
The settlement efforts were not fruitful but in the course of those discus-
sions Richard is alleged to have made certain statements which have
triggered the present motion to disqualify him. Because the affidavit
executed by Mr. Welch differs from Richard's version of what
transpired at that meeting, it was necessary for the Court, reluctantly,
to conduct an evidentiary hearing at which both Richard and Welch
testified. Welch claimed that in the course of the meeting Richard
became emotionally upset and displayed hostility toward Kutner. Welch
quoted Richard as threatening to impeach Kutner as a witness by use
of the so-called "silver dollar" scheme.' For his part, Richard admitted
that he was upset at that meeting and that he does have a strong feel-

1. This scheme, which is alleged to have been suggested by Kutner to Saul
during the period when they were both active in Auto Logic, involved the placing
of advertisements in youth magazines offering free copies of Auto Logic publications
in exchange for a silver dollar of a certain year. Allegedly, the value of the silver
dollar would far exceed the regular price of the Auto Logic publication. Richard claims
that his father rejected the scheme out of hand but related the incident to Richard.
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ing of dislike for Kutner because of what he views as Kutner's efforts
to destroy his father's business. He does not recall mentioning the
"silver dollar" incident but claims that, in any event, he learned of
that incident not from Kutner but from his father.

[1] On a motion to disqualify an attorney based on former
representation, the proper inquiry is whether the present representa-
tion is "substantially related" to the former representation. T. C. Thratre
Corp. v. Warner Bros. Pictures, S.D. N.Y., 113 F. Supp. 365 (1953);
Gieder v. Waxman, Del. Ch., C.A. No. 7021, Longobardi, V.C.
(September 7, 1983). The burden of establishing such a relationship
falls upon the former client. Whether the attorney actually received
confidential or secret information during the course of the former
representation is irrelevant if, in the context of the prior relationship,
he was able to do so. The rationale for the rule springs from the need
" 'to avoid even an appearance of professional impropriety, and
therefore, disqualification should not be limited to situations in which
confidential information has been received from the former client."'
Gieder, supra, quoting 7A C.J.S. Attorney & Client § 159 (1980).

In applying the substantial relation test on a motion to disqualify
counsel, " 'the court is to resolve all doubts in favor of disqualifica-
tion."' Gieder, supra, quoting 7A C.J.S. Attorney & Client § 158(b) (1980).
This attitude favoring disqualification in close cases is based upon Canon
9 (DR 9-101) "the appearance of impropriety" rule.

Although there is a sharp disagreement between Richard and
Kutner regarding the scope of Richard's legal services on behalf of
Auto Logic before Kutner acquired control, I determine, as a matter
of credibility, that Richard's version should control. His previous legal
services on behalf of Auto Logic were of the routine variety performed
by outside counsel unrelated to the internal affairs of the corporation
and not remotely connected to the present litigation. Except for one
telephone conversation with Kutner, his corporate contact in these mat-
ters was his father. I am satisfied that he was not in a position to
gain confidential information relevant to the present litigation with
one possible exception-the silver dollar scheme. Despite Kutner's claim
to the contrary, I conclude that the source of Richard's knowledge
of this episode was his father, not Kutner, and that Richard played
no role in advising any of the principals concerning the legality of
such a plan.

Richard's threat to use the silver dollar scheme to impeach Kutner
is of some concern. The importance of such material as impeaching
evidence is minimal, at best. The scheme apparently was never
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implemented and whether it was as nefarious as Saul viewed it is open
to question. Kutner in his affidavit describes the plan as "a possible
advertising campaign" to sell the publication in exchange for silver
dollars. Under Rule 603(b) of the Delaware Rules of Evidence the
use of such evidence for impeachment is within the Court's discre-
tion. In order to allay any claim of breach of confidentiality the better
course would be to simply ban the use of such information where its
use might raise implications of unprofessional conduct. This was the
course followed by Chancellor Brown in Kaplan v. Wyatt, Del. Ch.,
C.A. 6361, January 18, 1984, when faced with the use of information
gained by counsel in a surreptitious and unprofessional manner.

Other considerations suggest that Richard should not be
disqualified. Despite his partisan role in the 1981 litigation, no at-
tempt was made by Kutner, at that time, to limit Richard's role or
screen his activities. That case, dealing with a direct dispute between
the principals, was more closely related to his role in the initial incor-
poration than the present matter which involves events which occur-
red after the split. Secondly, there is some indication that Richard's
disqualification will result in a financial hardship to his father and
handicap his ability to pursue this litigation. While there cannot be
an "economic justification" for unprofessional conduct, that factor
may have a hearing in a close case where the motivation behind the
disqualification motion is in question.

I conclude that Richard's prior representation of Auto Logic is
not substantially related to the present controversy and that safeguards
exist to prevent the use of information which is arguably confidential.
The motion for disqualification is accordingly denied.

[2] Having concluded that plaintiff's counsel should not be dis-
qualified, I turn to the procedural motions. The two motions are
intertwined since plaintiff's motion for default judgment was filed on
the premise that Auto Logic's motion to dismiss was not a proper
pleading and, no answer having been filed within the time required,
the allegations of the complaint were deemed admitted.

Plaintiff acknowledges the procedural rule that a motion to dismiss
under Chancery Rule 12(b)(7) enlarges the time for the filing of an
answer, if necessary, until after a ruling on the motion. It argues,
however, that Auto Logic's motion recited as its basis the failure to
join an indispensable party for which deficiency Chancery Rule 19
provides a remedy short of dismissal, specifically the joinder of the
requested person either as a defendant or as an involuntary plaintiff.
As a practical matter, plaintiff may be correct but the failure to join
an indispensable party is specifically listed in 12(b)(7) as a defense
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to be asserted as part of, or in lieu of, an answer. The option of a
defendant to present a Rule 12(b)(7) motion prior to the filing of an
answer is clearly established. 3A Moore's Federal Practice 19.01-1
[5-10]. It would appear, therefore, that plaintiff's motion for a default
judgment is without merit and must be denied.

[3] Auto Logic's claim of indispensable party is based on its
belief that Saul Galperin, not GWSA, is the real claimant, but, more
importantly, his presence as a plaintiff is necessary in order to permit
Auto Logic to assert defenses and counterclaims arising out of the 1981
settlement. Auto Logic seeks to have this issue determined via summary
judgment and, since both parties have supplemented the record, it
will be so viewed.

Preliminarily, it is necessary to address Auto Logic's claim that
GWSA does not exist as a viable Delaware corporation because its
1980 and 1981 corporate franchise reports filed with the Secretary of
State list no assets, directors or give any indication of activity. Evidence
presented by plaintiff, however, shows that GWSA had a bank account
in 1981 and paid expenses attributable to its publishing activity. There
is no suggestion that its corporate charter had been revoked and, while
its cryptic franchise tax reports may not satisfy the reporting re-
quirements of the Secretary of State, the corporate existence of GWSA
on the date of the filing of the complaint is clearly established for pur-
poses of testing its entitlement to sue or be sued.

The dispositive issue, however, is whether Saul should be a party
plaintiff on the theory that GWSA is simply his corporate alter ego.
Auto Logic claims such action is essential since Saul is the real party
in interest whose personal conduct must be measured in this lawsuit
if equity is to be achieved. To that end Auto Logic wishes to pursue
a counterclaim against Saul and assert an unclean hands defense. It
is premature at this juncture, before a responsive pleading has been
filed by Auto Logic, to attempt to evaluate the various positions it
wishes to assert. As previously noted, I am satisfied that GWSA is
a legal entity and a proper party plaintiff. To the extent that another
person has an interest in this litigation which should be determined
in order for a designated party to secure complete relief the solution
lies in the provision of Rule 19(a) itself. Where that person is subject
to service of process the obvious, and required, course is to make him
a party. Since there is no dispute that Saul is a Delaware resident,
Auto Logic's remedy is found in Chancery Rule 14 which permits
him to be added as a third party defendant. Hunt v. DelCollo, Del.
Ch., 317 A.2d 545 (1974). As a third party defendant, Saul's entitle-
ment to certain property interests claimed to have been surrendered
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to Auto Logic at the time of the sale of his equity interest, can surely
be determined incident to GWSA's claim of deceptive trade practices
which are claimed to infringe upon those interests. Similarly, as
GWSA's sole shareholder and controlling officer Saul's alleged miscon-
duct might well give rise to an unclean hands defense. In short, it
is unnecessary to consider whether Saul is an indispensable party since
his joinder is feasible. The motion to dismiss is accordingly denied.

[4] Although the briefing addressed only the motions already
discussed, in view of the long delay (not attributable to the parties)
which has occurred in this case since those matters have been at issue,
and in an effort to move this case along, I will also authorize the filing
of GWSA's Second Amended Complaint which will have the effect
of superceding the First Amended Complaint. Both amended complaints
seek to add Richard Kutner as a defendant. Whether or not there
is a jurisdictional basis for doing so is a separate question. But the
filing of such amendments, as a general practice, should be permitted,
without prejudice, with the opposing party free to file an appropriate
motion. E. M. Fleischmann Lbr. Corp. v. Resources Corp., Int., Del. Ch.,
106 A.2d 205 (1954).

In sum, the motion to disqualify plaintiff's counsel is denied; plain-
tiff's motion or default judgment is denied; defendant's motion to
dismiss is denied and plaintiff's motion to file a second amended
complaint is granted.

IT IS SO ORDERED.

GRUBB v. BERNSTEIN
No. 6998

Court of Chancery of the State of Delaware, New Castle

November 30, 1984

Plaintiff shareholders of American Biltrite, Inc. sought recovery
of certain costs incurred due to the split-off of the Biltrite Corporation
from its parent. Plaintiffs moved for summary judgment claiming the
expenditure of funds for the reorganizations constituted a waste of cor-
porate assets and that the split-off benefited no one but the controlling
families.
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The court of chancery, per Vice-Chancellor Walsh, determined
that the elimination of corporate disharmony, while intangible, is
nonetheless a real benefit to the corporation and its shareholders and
an end which the directors may properly seek to achieve through the
expenditure of corporate funds.

The motion for partial summary judgment was denied.

1. Judgment 0- 186
Claims where waste of corporate assets is alleged are seldom subject

to summary disposition.

2. Corporations 0= 320(1)
The elimination of corporate disharmony, while intangible, is

nonetheless a real benefit to the corporation and its shareholders and
an end which the directors may properly seek to achieve through the
expenditure of corporate funds.

Elizabeth M. McGeever, Esquire, of Prickett, Jones, Elliott, Kristol
& Schnee, Wilmington, Delaware; and David J. Olesker, Esquire,
of Bressler, Lipstiz & Rothenberg, New York, New York, for plaintiffs.

Richard D. Allen, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; Stephen R. Steinberg, Esquire, and Joseph
P. Zammit, Esquire, of Reavis & McGrath, New York, New York; and
Robert L. Laufer, Esquire, and Elizabeth McNamara, Esquire, of
Paul, Weiss, Rifkind, Wharton & Garrison, New York, New York,
for defendants.

WALSH, Vice-Chancellor

In this derivative action the plaintiff shareholders of American
Biltrite, Inc. ("ABI") seek recovery of certain costs associated with
the split-off of The Biltrite Corporation ("TBC") from its parent
("ABI") in late 1982. After limited discovery, the plaintiffs have moved
for partial summary judgment contending that on the conceded facts
they are entitled to a determination that the expenditure by the
defendant-directors of ABI of approximately $2 million of the money
spent by ABI in the reorganization constituted a waste of corporate
assets.

The facts upon which plaintiffs' motion is premised are contain-
ed essentially in the proxy statement issued by ABI to its shareholders
prior to the reorganization and in the depositions of certain of its direc-
tors. Since its founding in 1919, ABI has been dominated by two family
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groups, the Marcus and the Bernstein families, each of whom control
37 1/2% of its outstanding shares. ABI's principal lines of business
involve the manufacture and sale of footwear and flooring products.
In the early days of the corporation, when the respective founders of
these families were active, ABI was apparently able to prosper without
appreciable friction even though the Marcus family had been tradi-
tionally involved in the flooring business while the interests of the Bern-
stein family centered on footwear. In recent years, however, the Mar-
cus and Bernstein families have sharply disagreed concerning corporate
policy. Each family had carved out for itself an area of operation within
ABI and each had attempted to channel corporate resources into its
area of concern. Thus, the Bernstein family sought to promote the
activities of ABI's footwear division in which members of that family
were active while the Marcus family sought to do the same for the
flooring division which had the attention of its members. As ABI's
fortunes have waned in recent years, particularly as a result of foreign
competition, the financial resources of the corporation have been in-
adequate to respond to all the demands of its operating divisions. As
a result, choices have been required. Differences between the families,
who were both represented on ABI's Board of Directors, led to
sometime acrimonious disputes over the use of company resources as
well as the allocation of employment among family members.

By 1982, the division between the families had reached the point
that ABI's directors explored a method for dividing the corporation
among familial lines in. order to permit each family to pursue its area
of interest. At that time the ABI Board consisted of five members
affiliated with the Bernstein or Marcus families and five members who
bore no direct affiliation with either family. The Board considered
several proposals as a way of breaking the family deadlock. A
complicating factor was the interests of the 25% of ABI's public
shareholders, that is, those not affiliated with either family. An initial
suggestion that the footwear division be spun-off to the Bernstein family,
although favored by both families, was rejected by the Board because
of concern that public shareholders would be deprived of participation
in what was perceived as ABI's most profitable operation. Eventually,
the Board approved a split-off of the company into two separate public
companies with the Marcus family controlling a new corporation to
be known as TBC and the Bernstein family to control a new ABI.
The public shareholders of the old ABI were permitted to convert their
shares into one share in each of the realigned companies. The net
effect of the reorganization was to permit the Marcus and Bernstein
families to control separate companies devoted to their particular
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interests while the public shareholders continue to own 25% of the
shares of each of the reconstituted companies.

The plan of reorganization was presented to the shareholders of
ABI at the deferred annual meeting on December 16, 1982. The proxy
statement issued in connection with that meeting described the
reorganization and the purpose for it which was candidly disclosed
to be "[m]ajor disagreements . . . between the two families concern-
ing the allocation of corporate resources" as well as differences over
"the selection and retention of certain officers and senior executives."
The proxy statement further indicated that the company expected to
incur expenses in connection with the proposed split-off estimated at
$1,450,000 in 1982 in addition to expenses of $685,000 chargeable
to 1981 operations. It was also disclosed that the split-off proposal would
be approved because of the expected support of the shares owned or
controlled by the Marcus and Bernstein families. The plan was, in
fact, overwhelmingly approved by the shareholders. In addition to the
votes received from each family, approximately 77% of the shares
owned by public stockholders who were present and voting at the
meeting voted in favor of the reorganization.

Plaintiffs' motion for partial summary judgment is based upon
the assertion that the 1982 reorganization was intended solely to benefit
the Marcus and Bernstein families since the interest of the public
shareholders remained the same after the split as before. Plaintiffs view
the expenditure of two million dollars to accomplish the reorganiza-
tion as a waste of corporate assets since it did no more than permit
the two family groups to pursue their respective interests without benefit
to the public shareholders.

Defendant-directors resist summary judgment contending that,
as a matter of law, the realignment of the corporation to eliminate
internal disunity is a proper business concern and that, in any event,
the appropriateness of the funds expended for that purpose is a disputed
fact issue precluding the grant of summary judgment.

[1] Plaintiffs recognize the high burden they have assumed in
attempting to secure an adjudication of corporate waste by way of
summary judgment. Such claims are seldom subject to summary
disposition. Michelson v. Duncan, Del. Supr., 407 A.2d 211, 223 (1979).
But, plaintiffs maintain, defendants have an obligation to demonstrate
the "entire fairness" of the ABI reorganization as it applies to its
minority shareholders. Keenan v. Eshelman, Del. Supr., 2 A.2d 904,
908 (1938). That obligation is not discharged through shareholder
ratification which is less than unanimous. Michelson, supra., and, the
argument runs, since the uncontroverted documentary evidence in the
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record demonstrates that the minority shareholders received no benefit
from the expenditure of more than $2 million to achieve reorganiza-
tion, the split-off approved by the board was for "improper and
unnecessary reasons."

The five non-family members of ABI's board all voted in favor
of the reorganization. Two of these directors, James Marcus (not related
to the Marcus family) of Goldman Sachs & Co. and George Safiol
who had served as President and Chief Operating Officer of ABI before
reorganization, were both of the view that the split-off would benefit
all shareholders not just the two families. Each believed that the family
disputes were harmful to ABI's operations and that, if separated, the
two families could pursue their respective interests with greater profit
for themselves and their realigned minority shareholders. Moreover,
each was of the opinion that there was no rational fit between the
footwear and the flooring business and while originally the two enter-
prises had operated successfully under one corporate roof, that result
was attributable more to the personalities then involved than to the
complementary nature of the operation.

[2] Even though the direct financial interests of the minority
shareholders did not change, they did receive a measure of tranquility
through the reorganization. To the extent that the split-up may be
said to have eliminated a source of internal friction, it may be viewed
as a benefit to all shareholders. This is not a situation in which there
is a complete lack of consideration to support the expenditure of
corporate funds. Compare, Wyndham, Inc. v. Wilmington Trust Co., Del.
Super., 59 A.2d 456 (1948); Guth v. Loft, Del. Supr., 5 A.2d 503 (1939).
The elimination of corporate disharmony while intangible, is nonetheless
a real benefit to the corporation and its shareholders and an end which
the directors may properly seek to achieve through the expenditure
of corporate funds. Cheff v. Mathes, Del. Supr., 199 A.2d 548 (1964);
Kaplan v. Goldsamt, Del. Ch., 380 A.2d 556, 569 (1977).

The matter then reduces itself to a question of whether there was
inadequacy of consideration in terms of the funds expended by the
directors to achieve a degree of corporate harmony. Plaintiffs contend
that there was a duplication of expenditures for lawyers, accountants
and investment bankers since each family required the employment
of a separate set of advisers to review the effect of the proposed
reorganization on its interests. The defendants on the other hand
contend that while the presence of divergent interests required more
than one source of advice in legal and investment banking matters,
billings to ABI were limited to those expenditures which affected ABI
as opposed to the interests of the respective families.
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It is obvious that the parties have different views on the
appropriateness of the expenditures associated with the ABI split-off
and it does appear that large sums of money were expended for legal
and financial advice from multiple consultants. But where it is the
amount rather than the fact of corporate payment which is at issue,
the matter cannot be resolved through summary judgment. This was
an unusual corporate configuration and in view of the animosity bet-
ween the respective families it was important that their interests be
separately defined and analyzed incident to any reorganization which
required their consent. Moreover, the families' interests constituted
75 % of all shares outstanding and any expenditure of corporate funds
would, indirectly, diminish the value of their shares to a greater ex-
tend than that of the minority shareholders.

Ultimately, plaintiffs may succeed in proving that the expenditure
in question was disproportionate to the benefits conferred upon the
minority shareholders. But at this juncture unresolved factual issues
preclude such a determination as a matter of law. Accordingly, the
motion for partial summary judgment must be denied.

IT IS SO ORDERED

J. ROYAL PARKER ASSOCIATES, INC. v.
PARCO BROWN & ROOT, INC.

No. 7013
Court of Chancery of the State of Delaware, Ae, Castle

November 30, 1984

Plaintiff, J. Royal Parker Associates, Inc., brought an action on
its own behalf, and derivatively on behalf of Parco Brown & Root,
Inc. alleging breach of fiduciary duty and breaches of contract in con-
nection with the creation and management of Parco. Defendant moved
to dismiss.

The court of chancery, per Vice-Chancellor Berger, held: (1) that
Brown & Root had not conducted regular business, derived substan-
tial revenues, nor maintained sufficient contacts in the state to satisfy
the requirements of Delaware's long-arm statute; (2) that an addi-
tional defendant was not a joint adventurer in the Parco enterprise,
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and had not committed any act which would justify disregarding the
separate corporate entities; and (3) that all parties in the present action
would be substantially prejudiced by a judgment rendered in the absence
of Brown & Root. Accordingly, defendants' motions to dismiss were
granted.

1. Courts 0:- 12(2)

Under the Delaware long-arm statute, a nonresident defendant
who transacts business or contracts to supply services within the forum
is amenable to personal jurisdiction but will only be held to such jurisdic-
tion if the cause of action which produces liability arises from the
substantial contact established. DEL. CODE ANN. tit. 10, § 3104(c)(1),
(c)(2) (1974).

2. Courts 0= 12(2)

Incorporation in Delaware does not satisfy the "transacts any
business" standard of the Delaware long-arm statute and, therefore,
does not subject a nonresident defendant to personal jurisdiction where
the act of incorporation is merely an incident to the negotiation and
execution of an agreement outside of the state of Delaware. DEL. CODE
ANN. tit. 10, § 3104(c)(1) (1974).

3. Courts C== 12(2)

An agreement to provide for the formation of a holding company
in Delaware is not a contract to supply services or things in that state
and does not bring the transaction within the purview of the Delaware
long-arm statute where the operating companies are out of state and
the only contact established by the agreement is the prospect of
providing services in Delaware. DEL. CODE ANN. tit. 10, § 3104(c)(2)
(1974).

4. Courts 0- 12(2)

Although, pursuant to long-arm statute, a nonresident defendant
who regularly does or solicits business in Delaware may be amenable
to personal jurisdiction, a continuous course of activity is not established
by defendant's infrequent advertising in Delaware, sporadic travel into
the forum, and retention of local counsel for the purpose of terminating
business activities. DEL. CODE ANN. tit. 10 § 3104(c)(4) (1974).

5. Courts C= 12(2)

Although receipt of substantial revenues by a nonresident defen-
dant for services rendered provides a basis for personal jurisdiction
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under Delaware's long-arm statute, such revenues, to come within the
statute, must result from a persistent course of activity, must be
generated from more than one transaction in the state, and must be
received before complaint on the activity is riled. DEL. CODE A,,.
tit. 10, § 3104(c)(4) (1974).

6. Corporations C 665(1)

Where a nonresident's limited business contacts with the forum
do not provide an assertion of personal jurisdiction over him pursuant
to long-arm statute, it follows that jurisdiction cannot be sustained
under the more restrictive corporate long-arm statute. DEL. CODE ANN.
tit. 10, § 3104(c)(4) (1974); tit. 8, § 382 (1974).

7. Pleading 0 354(12)
Pretrial Procedure C 624, 683

A court should not dismiss a complaint for failure to state a claim
unless it appears to a reasonable certainty that under no stated facts
which could be proved to support the claim asserted would plaintiff
be entitled to relief, and mere vagueness or a lack of detail are not
alone sufficient grounds to dismiss a complaint for failure to state a
claim.

8. Pretrial Procedure C=- 687

In a motion to dismiss for failure to state a claim upon which
relief can be granted, all well pleaded factual allegations are accepted
as true but legal conclusions and unsupported factual contentions are
not deemed admitted.

9. Corporations 0 1.5(3)

A parent company is not liable for breaches of fiduciary duty by
its subsidiary without piercing the corporate veil.

10. Joint Ventures C 4(1)

Relationship of joint venturers is fiduciary in character and imposes
upon all participants the utmost good faith, fairness, and honesty in
dealing with each other with respect to the enterprise.

11. Joint Ventures 0- 1.2

"Joint Venture" is an enterprise undertaken by several persons
jointly to carry out a single business not amounting to a partnership,
for their mutual benefit, in which they combine their property, money,
effects, skill, and knowledge.
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12. Pleading 0-- 354(12)

In a motion to dismiss for failure to join an indispensable party,
the court must decide whether the absent party has a substantial interest
in the subject of the litigation and whether it would be unconscionabl6
to require the joined defendants to defend the action despite such
absence.

13. Pleading C= 354(12)

Whenever joinder of an absent party is not feasible, the court
must consider: (1) the extent to which a judgment in the present action
would be prejudicial to all persons considered, (2) the extent to which
any such prejudice can be avoided, (3) whether the judgment rendered
in the party's absence would be adequate, and (4) whether the plain-
tiff will have an adequate remedy if the action is dismissed. DEL. CH.
CT. R. 19(b) (1974).

John H. Small, Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Wilmington, Delaware, for plaintiffs.

Michael D. Goldman, Esquire, of Potter, Anderson & Corroon,
Wilmington, Delaware, for defendants.

BERGER, Vice-Chancellor

Plaintiff, J. Royal Parker Associates, Inc. ("Parker") brought
this action individually and derivatively on behalf of Parco Brown &
Root, Inc. ("Parco") alleging breach of fiduciary duty and breaches
of contract in connection with the formation and management of Parco.
The other defendants named in this action are Brown & Root, Inc.
("Brown & Root"), a Texas corporation, Halliburton Company
("Halliburton"), a Delaware corporation and three of the six directors
of Parco-James C. Norris ("Norris"), Wylie Bernard Pieper
("Pieper") and Harry M. Jacobson ("Jacobson"). This is the deci-
sion on defendants' various motions to dismiss and/or quash service
of process.

The amended complaint alleges that in the summer of 1980 Parker
and Brown & Root began negotiations about the possible formation
of an engineering venture in the Delaware Valley area. Parker had
a following of experienced managers, engineers, designers and support
personnel familiar with specialized heavy industry operations in this
part of the country. Brown & Root and Halliburton, its parent com-
pany, were involved in national and international engineering and con-
struction operations but lacked a base of operations in this area. The
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negotiations culminated in a Preincorporation Agreement dated
February 5, 1981 (the "Agreement") whereby Parco was organized
as a holding company for two New Jersey corporations that were to
provide consulting and engineering services to the synthetic fuels,
petroleum and chemical manufacturing industries. The Agreement
provided that Parker and Brown & Root each would be issued one-
half of the authorized stock of Parco and would pay an equal amount
in consideration for those shares. Halliburton was a party to the Agree-
ment. However, the only substantive provisions in the Agreement
relating to Halliburton deal with the transfer and repurchase of Parco
stock and an option to acquire certain Parco stock under specified
circumstances.

Plaintiff alleges that defendants failed to assign work to Parco,
took corporate opportunities and key personnel from Parco and
generally prevented Parco from becoming a viable operation. It also
claims that defendants are now wrongfully seeking to dissolve Parco
without any reimbursement for the injury caused by the alleged wrongs.

I.
Brown & Root contends that it is not subject to personal jurisdic-

tion in this Court. Brown & Root is a Texas corporation with its prin-
cipal place of business in Houston, Texas. It is not registered to do
business in Delaware and has never maintained an office, mailing
address, telephone listing or bank account in this State. The amended
complaint alleges that Brown & Root regularly does and solicits business
in Delaware, derives substantial revenue here and, pursuant to the
Agreement, contracted to provide services or things in Delaware.

The jurisdictional discovery taken in connection with the pending
motion establishes that in 1983, after this action was filed, Brown &
Root entered into a contract with the Delaware Department of
Transportation ("Del. DOT") pursuant to which Brom & Root
received approximately $34,000 as of August 1, 1983 for work per-
formed in Delaware. Brown & Root employees made two presenta-
tions in Delaware before the Del. DOT contract was awarded. In ad-
dition, since 1976, Brown & Root personnel came to Delaware on
at least three occasions to solicit or discuss with Delaware based com-
panies business to be performed outside of Delaware. Brown & Root
acknowledges that it has derived substantial revenues from projects
performed for Delaware based companies outside of the State. The
only other contact with Delaware is the retention of Delaware counsel
late in 1982 to dissolve Parco.
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Plaintiff contends that these contacts with Delaware are sufficient
to support personal jurisdiction over Brown & Root under 10 Del.
C. § 3104 or 8 Del. C. § 382. Delaware's long-arm statute, 10 Del.
C. § 3104, provides in relevant part:

(c) As to a cause of action arising from any of the acts
enumerated in this section, a court may exercise personal
jurisdiction over any non-resident, or his personal represen-
tative, who in person or through an agent:

(1) transacts any business or performs any
character of work or service in the State;

(2) contracts to supply services or things in this
State;

(4) causes tortious injury in the State or outside
of the State by an act or omission outside the State if he
regularly does or solicits business, engages in any other per-
sistent course of conduct in the State or derives substantial
revenue from services, or things used or consumed in the
State; ...

[1] In its brief, plaintiff relies on the Del. DOT contract as pro-
viding the basis for jurisdiction under § 3104(c)(1) or (2). However,
the cases relied upon by plaintiff confirm that, as stated in the statute,
the cause of action must arise from the act performed in Delaware
to support jurisdiction. See Transportes Aereos de Angola v. Ronair, Inc.,
544 F. Supp. 858 (D. Del., 1982); Moore v. Little Giant Industries, Inc.,
513 F. Supp. 1043 (D. Del., 1981);Jet Traders Investment Corp. v. Teckair,
Ltd., 89 F.R.D. 560 (D. Del, 1981); Wilmington Supply Co. v. Worth
Plumbing &Heating, Inc., 505 F. Supp. 777 (D. Del., 1980). Inasmuch
as the claims asserted by plaintiff do not arise from the Del. DOT
contract, that contract provides no basis for jurisdiction under these
subsections. At oral argument plaintiff took a different tack and argued
that the incorporation of Parco in Delaware and the Agreement satisfy
§ 3104(c)(1) and (2) respectively and that the cause of action clearly
arises from those two events.

[2, 3] Even construing subsection (c)(1) expansively, the act of
incorporating Parco in Delaware does not constitute the transaction
of business by Brown & Root. The business transacted by Brown &
Root was the negotiation and execution of the Agreement outside of
the State of Delaware. The fact that a part of the Agreement included
the creation of Parco, a Delaware corporation, does not satisfy §
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3104(c)(1). See Greenly v. David, Del. Supr., No. 112, 1983, per curiam
(January 17, 1984). Nor is the Agreement a contract to provide goods
or services in Delaware. The Agreement provides for the formation
of Parco as a holding company owning the stock of two New Jersey
corporations. Although it is true that the parties expected the New
Jersey operating companies to do business in Delaware (among other
other states), I find that this prospect of providing services in Delaware
is insufficient to satisfy § 3104(c)(2).

[4] Alternatively, plaintiff argues that Brown & Root regularly
does or solicits business in Delaware and derives substantial revenue
from services performed here, thereby satisfying § 3104(c)(4). The
Delaware Supreme Court recently noted that the "regularly does or
solicits business" language is satisfied if defendant regularly adver-
tises in Delaware or carries on some other continuous course of activity
in the State. Waters v. Deutz Corporation, Del. Supr., No. 186, 1983,
McNeilly, J. (May 11, 1984). The evidence establishes that Brown
& Root has only advertised its services in Delaware on three occasions
in 1983 at which time advertisements were published in the lVall Street
Journal and Business Week. These contacts occurred after the filing of
this action and do not constitute a continuous course of activity in
any event. The isolated visits to Delaware by Brown & Root personnel
likewise are insufficient to confer personal jurisdiction under §
3104(c)(4). The evidence indicates that during the six years before
the complaint was filed Brown & Root personnel were in Delaware
on five occasions. While it is not necessary that Brown & Root's
activities in Delaware amount to the doing of business for purposes
of this subsection, a continuous course of activity requires something
more than the infrequent and sporadic visits documented in this case.
The result is not changed by the fact that in addition to the three
advertisements and handful of visits to Delaware, Brown & Root re-
tained Delaware counsel in late 1982 to assist in the dissolution of
Parco. The act of obtaining local counsel is not evidence of a course
of activity in the State at least where, as here, counsel was retained
for the purpose of terminating business activities.

[5] The receipt of substantial revenues from services rendered
in the State provides an alternative basis for jurisdiction under §
3104(c)(4). Plaintiff argues that the $34,000 generated by the Del. DOT
contract in 1983 is "substantial" within the meaning of the statute.
In addition, Brown & Root concedes that it received substantial
revenues from contracts with Delaware based corporations which were
performed outside of this State. These out of state revenues, however,
cannot be considered because § 3104(c)(4) expressly requires that the
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"substantial revenue" be derived from "services, or things used or
consumed in the State. . . ." Thus, the issue is whether the receipt
of $34,000 from one contract executed and performed after the
complaint was filed constitutes substantial revenue.

Plaintiff relies upon the decisions in Hill v. Equitable Trust Co.,
562 F. Supp. 1324 (D. Del., 1983) and Plumb v. Cottle, 492 F. Supp.
1330 (D. Del., 1980) in support of its position. In Hill, defendant's
Delaware revenue was $50,000 and in Plumb defendant received $57,000
over a two year period. However, in both of those cases the court
found that defendants were also doing business in Delaware and the
revenues were generated from more than one transaction in the State.
In Fischer v. Hilton, 549 F. Supp. 389 (D. Del., 1982), on the other
hand, the sale of one tractor-trailer for $34,500 was found insufficient
to satisfy the substantial revenue requirement. The court there noted
that the other provisions of § 3104(c)(4) require a regular or persistent
course of activity and that it is logical to require more than a single
transaction under the substantial revenue test. I find the reasoning
of the Fisher decision to be persuasive and conclude that the $34,000
in revenues from the Del. DOT contract does not constitute substantial
revenue under § 3104(c)(4). In addition, Brown & Root did not receive
that money until after the complaint was filed, thus providing an in-
dependent basis for rejecting the receipt of those revenues as a basis
for jurisdiction. See Harry David Zutz v. Jackson Cross Co., D. Del., C.A.
82-148, Wright, S.J. (June 10, 1983).

[61 Finally, plaintiff attempts to assert jurisdiction over Brown
& Root pursuant to 8 Del. C. § 382. That statute provides the means
for acquiring personal jurisdiction over a foreign corporation doing
business generally in Delaware where the cause of action arises out
of a particular business transaction in Delaware. See General Foods Corp.
v. Haines & Co., 458 F. Supp. 1167 (D. Del, 1978). Based upon my
finding that Brown & Root's limited contacts with this State do not
satisfy the more liberal requirements of § 3104(c)(4), it follows that
jurisdiction cannot be sustained under the corporate long-arm statute.
Accordingly, Brown & Root's motion to dismiss for lack of personal
jurisdiction is granted.

II.

[7, 8] Halliburton moved to dismiss for failure to state a claim
and failure to join an indispensable party. On the first ground, a motion
to dismiss will only be granted where it appears to a reasonable cer-
tainty that plaintiff would not be entitled to relief under any set of
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facts which could be proven to support the claim. Fish Engineering Cor-
poration v. Hutchinson, Del. Oh., 162 A.2d 722 (1960). In reviewing
the allegations relating to Halliburton, all well pleaded factual allega-
tions must be accepted, but legal conclusions and unsupported factual
conclusions are not deemed admitted. Weinberger v. U. 0. P., Del. Oh.,
409 A.2d 1262 (1979).

Counts I, 11 and V are the only ones that relate to Halliburton
directly or indirectly. Count I is a breach of contract claim alleging
that Brown & Root and Halliburton (i) failed to act in good faith to
help maintain Parco, (ii) used Parco personnel for their own benefit
and (iii) usurped corporate opportunities of Parco. A careful review
of the facts asserted in support of these conclusory allegations reveals
that all of the alleged wrongs were committed by Brown & Root. For
example, Brown & Root allegedly made various representations to
Parker as an inducement to the formation of Parco (P1 15, 16); Brown
& Root failed to compensate Parco for services performed by Parco
personnel at Brown & Root (J 24); Brown & Root failed to assign
work to Parco and employed former Parco Vice Presidents ( 27,
28); aid Brown & Root failed to honor its commitment to Parker
and Parco (7 29). Thus, there are no factual allegations which, if true,
would impose liability on Halliburton for the wrongs alleged in Count
I of the amended complaint. This conclusion is confirmed by the allega-
tions in Count I as to the harm suffered-Parker's lost profits "from
projects and opportunities . . . which Brown & Root has arrogated
to itself . . . " (7 39) and Parco's lost profits "from projects and
opportunities it developed and would have developed had not Brown
& Root arrogated such opportunities and prospects to itself." (J 40).

[9] Count II of the amended complaint is a claim for breach
of fiduciary duty. Halliburton is alleged to owe Parker such a duty
"by virtue of its control of Brown & Root." ( 42). From this allega-
tion Parker's theory appears to be that Halliburton may be held liable
for Brown & Root's breaches of fiduciary duty for the sole reason
that Brown & Root is wholly owned by Haliburton. However, the
amended complaint contains no allegations of fraud or equitable
considerations which would justify disregarding the separate corporate
entities. See Pauley Petroleum Inc. v. Continental Oil Company, Del. Supr.,
239 A.2d 629 (1968). Parker cited no authority, and I am aware of
none, holding a parent company liable for breaches of fiduciary duty
by its subsidiary without piercing the corporate veil.

[10, 11] Parker's brief suggests that its breach of fiduciary duty
claim against Halliburton is based upon the premise that Halliburton
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is a co-joint venturer under the Agreement. If the amended complaint
could support such a finding, Halliburton would owe a fiduciary duty
and be accountable to its co-venturers. Pan American T. L Corp. v.
Commercial Metals Co., Del. Ch., 154 A.2d 151 (1959). A joint venture
is an enterprise undertaken by several parties to carry out a single
business purpose for their mutual profit in which they combine their
property, skill, knowledge and money. J. Leo Johnson, Inc. v. Canner,
Del. Supr., 156 A.2d 499 (1959).

The amended complaint does not allege facts which support the
joint venture theory. There are no allegations that Halliburton
contributed money, property or know-how pursuant to the Agreement
or that Halliburton was to share in the profits generated by Parco
or its subsidiaries. On the contrary, the relevant factual allegations
indicate that Parker and Brown & Root were to be the only participants
in the joint venture. Parker alleges:

The . . . Agreement set out the following as its "purpose":
"The Shareholders [plaintiff and defendant Brown

& Root] are of the firm belief that a combination of their
respective talents and resources could be mutually beneficial
in the establishment and operation of an engineering center
to be situated in the southern New Jersey Delaware Valley
area." ( 2)

Parker and Brown & Root are the two 50% stockholders of Parco.
( 3, 9). Parker was to provide its share of the financing as well as
management, engineering and support personnel "for a company which
would combine the efforts of plaintiff and Brown & Root to pursue
business in the eastern United States. . . ." ( 14). A preliminary
Letter of Agreement setting forth the manner in which the venture
would be structured was executed by Parker and Brown & Root. (
18). The only factual allegation tying Halliburton to this venture is
that Halliburton executed the Agreement. It cannot be inferred from
this one fact that Halliburton is a joint venturer with Parker and Brown
& Root.

Count V of the amended complaint is a claim for damages to
Parker's business reputation. That claim is predicated upon the earlier
allegations of breach of contract and breach of fiduciary duty. Since
I have concluded that those underlying claims do not apply to
Halliburton, Count V, like Counts I and II, must be dismissed as
to Halliburton for failure to state a claim.
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III.

[12, 13] The remaining motion to dismiss was brought by the
three Parco directors named as defendants for failure to join an
indispensable party-Brown & Root. The directors argue that the claims
against them are inextricably tied to the alleged wrongs committed
by Brown & Root and that it would be "unconscionable" to require
them to defend this action in Brown & Root's absence. From the
proceeding analysis of the allegations in the amended complaint, it
is apparent that Brown & Root has a substantial interest in the sub-
ject of this litigation which would qualify it as a party to be joined
if feasible under Chancery Court Rule 19(a). Since Brown & Root
cannot be made a party, the Court must consider the following fac-
tors in deciding the directors' motion-(1) the extent to which a judg-
ment in this action would be prejudical to Brown & Root or the direc-
tors; (2) the extent to which any such prejudice can be avoided or
lessened; (3) the adequacy of any judgment rendered in Brown & Root's
absence; and (4) the adequacy of plaintiff's remedy if this action is
dismissed. Chancery Court Rule 19(b).

In Count III of the amended complaint, plaintiff alleges that the
director defendants breached their fiduciary duties to Parco by
permitting and assisting the breaches of fiduciary duty and acts of
self-dealing alleged against Brown & Root. Thus, a finding of liability
on the part of the defendant directors would depend upon a similar
finding as to Brown & Root. Given the allegations of the amended
complaint, there does not appear to be any way in which the defen-
dant directors' conduct could be examined without litigating Parker's
claims against Brown & Root. I am satisfied not only that Brown &
Root would be substantially prejudiced by a decision adverse to the
defendant directors but also that there is little if anything that can
be done to avoid or reduce the prejudicial impact of such a decision.
These considerations, coupled with the fact that Parker would be able
to obtain complete relief in an action brought in Texas, mandates the
conclusion that the claims against the defendant directors should not
be allowed to proceed in the absence of Brown & Root. Accordingly,
defendant directors' motion to dismiss is granted.

IT IS SO ORDERED.
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JAMES v. TANDY CORP.
No. 7033

Court of Chancery of the State of Delaware, New Castle

November 1, 1984

Plaintiff seeks to enjoin defendant Tandy Corporation (Radio
Shack) from terminating his position as store manager alleging that
his agreement with defendant constitutes a franchise and cannot be
terminated without good cause. Defendant moved for summary
judgment.

The court of chancery, per Vice-Chancellor Berger, denied
summary judgment on the ground that there were material issues of
fact to be decided in determining whether or not the nonrenewal of
plaintiffs contract was in good faith.

1. Trade Regulation 0 871

In determining the statutory language "required to pay" in the
definition of a franchise, the court should look to its commonly
understood meaning.

2. Trade Regulation 0:- 871

Where a security deposit is retained by the receiver for his use
thus denying the payor the right to receive interest, the receiver has
gotten benefit from the security deposit and it is a payment within
the meaning of the Delaware Security Franchise Law. DEL. CODE ANN.
tit. 6, § 2551 (1974).

3. Trade Regulation C 871.2

The burden is on the plaintiff to prove that a decision made failing
to i cnew plaintiff's contract was unjust or in bad faith. DEL. CODE
ANN. tit. 6, § 2552 (1974).

4. Judgment 0;- 181(31)

An issue of whether a decision was unjust or made in bad faith
will not be resolved on summary judgment if there are material issues
of fact.

5. Judgment 0 720

The doctrine of collateral estoppel precludes a redetermination
of facts actually litigated and determined in a prior proceeding.
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6. Judgment C 724
Plaintiff should be afforded an opportunity to refute claims by

defendants. Therefore, collateral estoppel will not apply.

7. Judgment C 186
It is not appropriate to weigh the evidence on a motion for

summary judgment.

8. Judgment C= 587

Plaintiff cannot proceed on a new legal theory when all of the
allegations raised by plaintiff have previously been decided.

Bayard Marin, Esquire, of Marin & Hudson, Wilmington,
Delaware, for plaintiffs.

Lawrence A. Hamermesh, Equire, of Morris, Nichols, Arsht &
Tunnel, Wilmington, Delaware, for defendants.

BERGER, Vice-Chancellor

Plaintiff Arthur James, is seeking to enjoin the Tandy Corpora-
tion ("Radio Shack") from terminating his position as manager of
Radio Shack Store No. 2146 located in the New Castle Square Mall
in New Castle, Delaware. This is the decision on Radio Shack's motion
for summary judgment.

Plaintiff entered into an agreement with Radio Shack on September
1, 1972 to manage its new store in New Castle, Delaware. The agree-
ment was renewed for successive two year terms in 1974, 1976, 1978
and one year terms in 1979, 1980 and 1982. The agreement, referred
to by Radio Shack as a "Special Manager Incentive Agreement"
("S.M.I.A."), was part of a new program designed to tie store
managers' compensation directly to their ability to control expenses
and generate sales.

Although the terms of the agreement varied slightly over the years,
the essential features remained unchanged. Radio Shack was obligated
to provide the store premises, inventory and fixtures and to pay the
nonvariable expenses (rent, insurance and property taxes). Plaintiff
was required to make a $15,000 security deposit (subsequently increased
to approximately $25,000) and to pay all variable expenses (utilities,
postage, salaries of store personnel, maintenance and supplies). Plain-
tiff was obligated to operate the store in accordance with the
merchandising and operating policies established by Radio Shack.
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Under the agreement, plaintiff was entitled to 50% of the gross
profits earned by the store after certain deductions. The cost of goods
sold, repair expenses, advertising expenses, accounts receivable, finance
charges and a return on investment charge as well as the expenses
for which plaintiff was solely responsible were deducted from his share
of gross profits to determine his "take." The agreement did not require
either party to notify the other of an intention to allow the agreement
to expire and gave either party the right to terminate before the ex-
piration of the stated term upon thirty days written notice. Either par-
ty had a right of immediate termination in the event the other party
committed a material breach or a dishonest act.

From the date Store No. 2146 opened in October, 1972 until 1977,
plaintiff performed satisfactorily and his relations with Radio Shack
were cordial. In 1977 the sales and earnings in plaintiff's store became
flat and remained that way for two years. Thereafter, both sales and
earnings began to decline. Plaintiff alleges Radio Shack engaged in
various practices that had a detrimental effect on his sales. Radio Shack,
on the other hand, contends the drop in sales was the result of plain-
tiff's poor performance as a manager.

In the fall of 1980, plaintiff filed a Demand for Arbitration with
the American Arbitration Association setting forth fourteen claims
against Radio Shack. Plaintiff charged that Radio Shack:

1. Wrongfully demanded additional security deposits;
2. Delayed and limited the transfer of merchandise to

his store;
3. Transferred defective and unwanted merchandise

to his store;
4. Unilaterally and wrongfully terminated his

employees;
5. Misdirected and wrongfully accepted merchandise

at company stores which were his merchandise;
6. Wrongfully calculated Adjusted Gross Profits by

including as part of the cost of goods sold profits made on
merchandise prior to the placing of that merchandise in the
store;

7. Wrongfully calculated Adjusted Gross Profits by
including warehouse handling charges;

8. Wrongfully withdrew monies from his security
deposit;

9. Harassed him with unfounded threats of
termination;
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10. Used the right to inventory to harass him and to
reduce his sales;

11. Used Radio Shack personnel to harass him and
store personnel thereby reducing his sales;

12. Wrongfully charged for repairs on defective
merchandise transferred to the store;

13. Failed to provide local advertising for the store; and
14. Placed company stores within close geographic

proximity to his store in order to reduce his business and
to force him out of business.

John M. Bader, Esquire was selected as Arbitrator and two days of
hearings were held in July, 1981. On October 19, 1981, the Arbitrator
rejected all of plaintiff's claims against Radio Shack.

By letter dated January 30, 1982, Radio Shack advised plaintiff
that his employment agreement would be renewed for one year during
which time plaintiff was expected to show "vast improvement." The
letter identified seven areas which plaintiff's Regional Manager believed
caused or contributed to plaintiff's poor performance and indicated
improvement in these areas was expected. Plaintiff was advised that
this was his last chance.

Over the next several months plaintiff's performance did not show
any meaningful improvement in any of the seven highlighted areas.
By letter dated September 21, 1982 Radio Shack notified plaintiff that
it had decided not to renew his agreement. Plaintiff was advised he
could continue operating the store until December 31, 1982. On
December 8, 1982, plaintiff filed this action for a mandatory injunc-
tion requiring Radio Shack to continue employing him as manager
of the New Castle store.

Plaintiff alleges in Count I of the complaint that his contract with
Radio Shack constitutes a franchise under the Delaware Franchise
Security Law, 6 Del. C. § 2551, et seq., and cannot be terminated
without good cause. 6 De. C. § 2552. Plaintiff alleges that Radio Shack's
decision not to renew was without good cause and thus of no effect.
Count II of plaintiffs complaint sets forth claims for breach of contract
and/or breach of fiduciary duty.

Radio Shack contends that plaintiff's contract does not constitute
a franchise and thus can be terminated in accordance with the provi-
sions of the agreement. Alternatively, Radio Shack argues that, even
if plaintiffs contract is deemed to be a franchise, the franchise statute
permits nonrenewal for just cause and plaintiff's poor performance
as a manager fully satisfies this standard. To the extent that plaintiff
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has attempted to excuse his poor performance by blaming Radio Shack,
the company argues that the arbitration decision conclusively refutes
plaintiffs claims. Radio Shack maintains that the claims asserted in
Count II are barred by the doctrine of res judicata and/or collateral
estoppel as a result of the arbitration decision.

The threshold question to be decided is whether plaintiffs agree-
ment with Radio Shack constitutes a franchise within the meaning
of the Delaware Franchise Security Law. The statute defines franchise
as:

a contract or other arrangement governing the business
relationship within this state between a franchised distributor
and a franchisor where the franchised distributor is required
to pay more than $100 to enter into such contract or other
arrangement . . . 6 Del. C. § 2551(3).

The parties do not dispute that plaintiff meets the definition of a fran-
chised distributor and Radio Shack that of a franchisor. Thus, the
issue is whether plaintiff was "required to pay" more than $100 to
enter into the agreement with Radio Shack.

The parties agree that the only amount that could be deemed
to be a payment is the security deposit. Initially, the amount of the
security deposit was set at $15,000. However, the agreement provided
that the security deposit would increase to reflect an increase in the
amount of Radio Shack's "total investment" as that term is defined
in the agreement. Over the years, plaintiff's security deposit increased
to approximately $25,000 as Radio Shack's "total investment" in-
creased. The security deposit is refundable, although without the pay-
ment of interest. Radio Shack is entitled to withdraw funds from the
security deposit to recover losses from plaintiffs gross mismanagement
or other specified wrongful conduct and also may reduce the security
deposit for those years in which plaintiffs gross profit percentage is
more than 2 % less than the "average gross profit percentage" earned
by the top 50% of the company's stores in that year.

Radio Shack argues that the security deposit is not a payment
because it is refundable. It contends that the Delaware Franchise
Security Law was only intended to apply to arrangements whereby
the retailer is required to put up venture capital which would be sub-
ject to market risk. Plaintiff takes the position that the loss of interest
on the security deposit constitutes a substantial payment. In addition,
plaintiff points out that his entire security deposit is at risk because
Radio Shack could become bankrupt and at least a portion of the securi-
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ty deposit is at risk in the event that the store's "average gross profit
percentage" falls below the stated minimum under the agreement.

[1, 2] It would appear that this issue has never been addressed
before. In Del. Alcholic Bev. Control v. B-F Spirits, Del. Supr., 429 A.2d
975, 978 (1981) the Delaware Supreme Court noted that it "would
be hard put to find any uncertainty or ambiguity in [the 'required
to pay'] language." Accordingly, that phrase must be given its
commonly understood meaning. While it may be that a fully refun-
dable security deposit is not what one would generally consider to be
a "payment," this particular security deposit is not fully refundable.
First, by the terms of the agreement, a portion of the security deposit
may be retained by Radio Shack to compensate for low profits at plain-
tiffs store. Second, plaintiff will never receive back the interest that
his money has or could have earned for the past twelve years. It does
not matter whether Radio Shack actually deposited plaintiff's funds
in a bank account and drew interest or otherwise invested the money
or used it for working capital. In all cases, Radio Shack received a
monetary benefit from the use of plaintiff's security deposit and plain-
tiff gave up a corresponding value. Looking at the substance of the
transaction rather than its form, I conclude that plaintiff was required
to make a payment within the meaning of 6 Del. Co. § 2551. Using
prevailing interest rates as a benchmark, plaintiff paid more than $100
within the first few months after signing the initial agreement. Thus,
I find that the Delaware Security Franchise Law governs plaintiff's
claim.

[3, 4] Under the statute, Radio Shack's failure to renew plain-
tiff's contract will not be sustained if the failure to renew was
"unjust"-without good cause or in bad faith. 6 Del. C. § 2552. The
burden is on plaintiff to establish that Radio Shack's decision was un-
just. Paradee Oil Co., Inc. v. Phillips Petroleum Co., Del. Ch., 320 A.2d
769 (1979), aff'd., Del. Supr., 343 A.2d 610 (1975). However, this
issue cannot be resolved on summary judgment unless Radio Shack
establishes that there are no material issues of fact in dispute as to
the reasons for nonrenewal. Judah v. Delaware Trust Company, Del. Supr.,
378 A.2d 624 (1977). Plaintiffs affidavit, although acknowledging the
recent decline in sales and profitability of his store, attempts to lay
the blame on Radio Shack and raises questions as to Radio Shack's
good faith. Radio Shack apparently recognizes that the factual issues
raised by plaintiff would preclude summary judgment were it not for
the arbitrator's decision. However, it contends that these same factual
claims were decided against plaintiff in the arbitration proceeding and
cannot be relitigated.
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[5, 6] The parties agree that the doctrine of collateral estoppel
precludes a redetermination of facts actually litigated and determined
in a prior proceeding. Auerbach v. Cities Service Co., Del. Ch., 134 A.2d
846 (1957). However, plaintiff contends that the arbitrator's decision
does not dispose of all of his claims. With respect to claims 7-11, 13
and 14, which included Radio Shack's alleged harassment of plaintiff
and its decision to open competing stores in the same area allegedly
to force plaintiff out of business, the arbitrator ruled:

I group these claims under a single heading, since except
for the alleged failure to provide local advertising, they do
not seem to be strenuously pressed by claimant. Indeed, I
find that no burden has been sustained by claimant with
respect to any of them. Whatever merit any or all of these
claims might have were the relationship to be construed as
a joint venture, I do not find any of the acts complained
of, whether proven or not, to constitute a violation of the
agreement. James v. Radio Shack Division of Tandy Corporation,
Case No. 14-10-0308-80-Q, Award of Arbitrator at p. 7.

Since the arbitrator concluded as a matter of law that the claims iden-
tified above do not constitute a violation of the agreement, collateral
estoppel does not bar a determination of the facts relied upon in those
specific claims. Niles v. Niles, Del. Ch., 111 A.2d 697 (1955).

I find that plaintiffs affidavit sets forth the following facts not
previously litigated and decided:

1. During the period from 1977 through 1979 Radio Shack
opened three new stores all within three miles of plaintiff's store;

2. Radio Shack failed to install an advertising sign for two years
after requested to do so by plaintiff; and

3. At some time after 1977, a Radio Shack district manager
visited plaintiff's store on a busy shopping day, used abusive language
and demanded to see certain office records at a time when customers
were waiting.

In addition, plaintiff's affidavit attempts to refute certain of Radio
Shack's claims as to the reasons for his poor performance. Specifical-
ly, plaintiff states that he makes a conscious effort to obtain names
and addresses from customers except those who are repeat customers;
he has, at least partially, adopted Radio Shack's "sell up" policy;
he has not attended Radio Shack meetings for fear of shoplifting during
his absence; and he has participated in Radio Shack's close-out sales.

[7] It is not appropriate to weigh the evidence on a motion for
summary judgment. Continental Oil Company v. Pauley Petroleum, Del.
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Supr., 251 A.2d 824 (1969). Since plaintiff's affidavit raises the
possibility that, on a more complete record, he will be able to establish
bad faith on the part of Radio Shack, the motion for summary judg-
ment as to Count I of the complaint must be denied.

[8] Count II of the complaint is but a restatement of most if
not all of the claims raised by plaintiff in the arbitration. At oral argu-
ment counsel for plaintiff was unable to point to any allegation which
was not a part of the previous proceeding. Plaintiff's assertion that
these claims are not barred by res judicata because he is proceeding
on a new legal theory is without merit. See, Trans World Airlines, Inc.
v. Hughes, Del. Ch., 317 A.2d 114 (1974), ff 'd., Del. Supr., 336 A.2d
562 (1975), cert. denied sub. nom., Summa Corp. v. Trans World Airlines,
Inc., 423 U.S. 841 (1975). Moreover, breach of contract and breach
of fiduciary duty, the two legal theories asserted in Count II, were
both addressed and decided by the arbitrator. Radio Shack's motion
for summary judgment as to Count II is granted.

In summary, what remains of plaintiff's complaint is a claim for
unjust failure to renew under the Delaware Security Franchise Law.
In pursuing that claim, the arbitrator's factual findings as to items
1-6 and 12 of the Demand for Arbitration will control.

IT IS SO ORDERED.

LEWIS v. CHARAN INDUSTRIES, INC.
No. 7738

Court of Chancery of the State of Delaware, New Castle

September 20, 1984

Plaintiff stockholders brought an action seeking a preliminary
injunction enjoining the majority stockholder's tender offer and merger
proposal to acquire the minority interest in Charan Industries, Inc.
Plaintiffs alleged that defendant's offering circular disclosure was defi-
cient. The court of chancery, per Vice-Chancellor Berger, held: (1)
that the defendant was not required to disclose previous appraisals
of real estate higher than the ascribed value in the offering where the
prior appraisals were estimated liquidation values; (2) that the defen-
dant was not required to disclose the value of a tax loss carry forward
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where such value would depend upon Charan's future performance;
and (3) that the defendant was not required to disclose a separate tender
offer where the separate offer was aimed at acquiring a majority interest
and the majority stockholder had declined to sell plaintiff's motion
for a preliminary injunction was denied.

1. Securities Regulations 0- 51
Corporation 0 187

Majority stockholder, in making tender offer to acquire minority
interest n corporation, was not required to disclose previous appraisals
of real estate higher than ascribed value in offering circular where prior
appraisals were estimated liquidation rather than going concern values,
where independent investment advisor considered and rejected prior
appraisals and where prior appraisals were reflected in corporation's
financial statements.

2. Securities Regulations 0 51
Corporations 0 187

Majority stockholder, in making tender offer to acquire minority
interest in corporation, was not required to disclose value of tax loss
carry forward where such value would depend upon corporation's future
performance.

3. Securities Regulations 0 51
Corporations 0= 187

Majority stockholder, in making tender offer to acquire minority
interest in corporation, was not required to disclose value of tax loss
carry forward where offering circular stated that corporation did not
anticipate having to pay income taxes over years included in income
projection to the extent it would be able to utilize tax loss carry forward.

4. Securities Regulations C-- 51
Corporations 0 187

Majority stockholder, in making tender offer to acquire minority
interest in corporation, did not have to disclose value of tax loss carry
forward where corporation's Schedule 140-9, mailed to stockholders,
stated amount and expiration period of tax loss carry forward and
amount of yearly income taxes corporation would be required to pay
in absence of tax loss carry forward.

5. Securities Regulations 0 51
Corporations 0= 187
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Majority stockholder, in making tender offer to acquire minority
interest in corporation, was not required to disclose value of a tax
loss carry forward where both independent investment advisor and
committee of outside directors considered impact of tax loss carry
forward in evaluating fairness of offered price.

6. Securities Regulations 4 51
Corporations 0 187

Majority stockholder, in making tender offer to acquire minority
interest in corporation, was not required to disclose separate tender
offer where separate offer was aimed at acquiring majority interest
and majority stockholder had declined to sell.

7. Securities Regulations C=- 51
Corporations C 187

Majority stockholder, in making tender offer to acquire minority
interest in corporation, was not required to withdraw offer in light
of separate offer or match price of separate offer where original price
offered was not unfair.

8. Securities Regulations C--- 52
Corporations C 190

In action by stockholders seeking preliminary injunction enjoin-
ing majority stockholder's tender offer, plaintiffs failed to establish
likelihood of success on breach of fiduciary duty claims where complete
disclosure of germane facts enabled minority stockholders to make in-
formed decision whether or not to tender and where adequate relief
would be available in event minority stockholders declined to tender.

Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilming-
ton, Delaware, for plaintiffs.

John H. Small, Esquire, and Michael Hanrahan, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for
defendants Charan Industries, Inc., William,J. Christie and RaymondJ.
Polley as Special Committee.

Lawrence C. Ashby, Esquire, of McKelvie & Geddes, Wilmington,
Delaware, for defendants CPR Acquisition Corporation, Charles P.
Ryan, Jr., Frank C. Caprise, John J. Ryan, Kevin T. Ryan, Robert
J. McDermott, and Marvin L. Olshan.

BERGER, Vice-Chancellor
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Plaintiffs, stockholders of Charan Industries, Inc. ("Charan"),
are seeking to enjoin a tender offer and merger proposal of CPR
Acquisition Corp. ("CPR") to acquire the minority interest in Charan
for $5.00 per share. The tender offer was commenced on August 23,
1984 and, if successful, will be followed by a short form merger pursuant
to 8 Del. C. § 253. Absent injunctive relief, the tender offer will expire
on September 21, 1984. This is the decision on plaintiffs' motion for
a preliminary injunction.

Charan, a Delaware corporation, is principally engaged in the
operation of bowling centers (accounting for approximately two-thirds
of its revenues) and income producing real estate. Charles P. Ryan,
Jr. ("Ryan"), Charan's Chairman of the Board, President and Chief
Executive Officer, and his family own or control 84% of the approx-
imately 5.9 million shares of Charan stock outstanding. The Ryan
family has held a controlling interest in Charan or its predecessors
for the past 50 years.

The company was privately held from 1977 to 1982 when, through
a merger involving BT Mortgage Investors ("BTMI"), the former
shareholders of BTMI received Charan stock. That merger is rele-
vant because plaintiffs' claims in this action are largely based on
Charan's failure to disclose appraisals done in connection with the
BTMI merger. BTMI was a publicly held real estate investment trust
that, by the date of the BTMI merger, had defaulted on $19 million
in subordinated debentures and was on the verge of filing a voluntary
bankruptcy petition. Charan owned 22 % of BTMI's stock and proposed
the BTMI merger in order to protect its investment.

In determining an exchange ratio for the merger, BTMI's real
estate was valued on a liquidating basis without consideration of the
cost of operating an ongoing enterprise. Charan valued its properties
differently but, for purposes of the merger, appraisals of Charan's real
estate were performed using the same assumptions BTMI used in valu-
ing its real estate. In the pro forma financials included in the BTMI
prospectus, the purchase price for the BTMI shares is computed to
be $7.08 using purchase accounting. The BTMI appraisals were
approximately $20 million higher than the values assigned to the same
properties by Blyth Eastman Paine Webber ("Paine Webber") in opin-
ing on the fairness of the present tender offer and proposed merger.

At a June 25, 1984 special meeting of Charan's Board of Directors,
Ryan announced a proposal by the Ryan family to acquire the minority
interest in Charan at $4.75 per share. Raymond J. Polley ("Polley")
and William J. Christie ("Christie"), two outside directors of Charan,
were appointed as a Special Committee to consider the fairness of the
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proposal on behalf of Charan's minority stockholders. The Commit-
tee retained Paine Webber as its investment advisor and independent
counsel to assist in considering the proposal. The Special Committee
met on five occasions from July 2, 1984 to August 24, 1984. On the
latter date the Committee reviewed and discussed Paine Webber's writ-
ten report and opinion as to the fairness of the $4.75 proposal.

Paine Webber had been given full access to any information that
it deemed relevant including the BTMI appraisals. After considering,
among other things, Charan's tax loss carry forward, certain financial
ratios, trends in Charan's bowling business and the value of its real
estate based upon capitalization of projected earnings, Paine Webber
concluded that $4.75 was fair but was at the lower end of the range
of fairness. The Special Committee then talked to the Ryans about
their discomfort with the offered price and, on the same day, Ryan
increased the offer to $5.00 per share. The Special Committee recom-
mended acceptance of the $5.00 offer and, after further discussion with
the entire Board, it was approved.

The tender offer and proposed merger were announced on August
21, 1984. Plaintiffs' initial complaints were filed two days later,
apparently before plaintiffs had received or reviewed the Offering
Circular. Within days, defendants moved to dismiss and, before their
motion was heard, plaintiffs filed an amended complaint. Following
expedited discovery and before the pending motion to dismiss was
decided, plaintiffs moved for leave to file a second amended complaint
the day before their motion for a preliminary injunction was argued.

During this flurry of activity an additional matter has been
unfolding which forms a part of plaintiffs' argument. At the August
31, 1984 argument on defendants' motion to dismiss the original
complaint, plaintiffs' counsel announced that Seymour Cohn ("Cohn"),
a Charan stockholder, was prepared to offer $6.00 per share for all
of Charan's stock. Counsel for the Special Committee immediately
wrote to Cohn seeking clarification of his interest. One week later,
Cohn responded by letter stating that he was prepared to pay 56.00
per share for all or a majority of the outstanding shares of Charan.
In the alternative, Cohn stated that he "would be prepared to purchase
five or six percent of the outstanding shares immediately, without any
further research, at $6.00 per share."

Counsel for the Special Committee responded by return mail that
the Ryan family is not interested in selling its shares and that Charan
would appreciate Cohn's prompt action on his stated intent to purchase
five to six percent of the stock. By letter dated September 12, 1984,
Cohn's attorney replied that it would be pointless to attempt a tender
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offer in light of the Ryan family's unwillingness to sell and that it,
likewise, would make no sense to acquire five to six percent of Charan's
stock as long as the tender offer and proposed merger are going forward.
The letter states that Cohn still would be willing to acquire all or a,
majority of Charan's stock in the event that the Ryan family recon-
siders its position.

By further correspondence dated September 17 and September
19, 1984, the parties basically reaffirmed their respective positions.
A press release was issued on September 17, 1984 stating, among other
things, that the Special Committee had considered the Cohn
correspondence to that date and that it and Paine Webber continue
to believe that the $5.00 per share CPR offer is fair from a financial
point of view.

Without going into detail, the significant allegations of plaintiffs'
first and proposed second amended complaint focus on three alleged
disclosure deficiencies and the unfairness of the offered price. As to
disclosure, plaintiffs allege that the BTMI appraisal, the value of a
$19 million tax loss carry forward and the Cohn "offer" should have
been disclosed in the Offering Circular or, in the case of the Cohn
offer, in an appropriate supplemental notice to Charan's stockholders.
Each of these alleged deficiencies will be discussed in turn.

[1] Plaintiffs strenuously argue that the BTMI appraisals are
germane and required to be disclosed under the standard articulated
in Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d 278 (1977). Their
argument is based upon the fact that those appraisals are substantially
higher than the values ascribed to the same properties by Paine Webber
and Ryan. In addition, plaintiffs point out that the BTMI appraisals
are material because they were relied upon in the arms-length negotia-
tions over the exchange ratio in the BTMI merger only two years
ago. However, the evidence establishes that the BTMI appraisals were
estimated liquidation values rather than going concern values.
Moreover, Paine Webber, whose independence and integrity has not
been questioned, considered the BTMI appraisals and effectively
rejected them. Finally, since purchase accounting was used in the BTMI
merger, the BTMI appraisals are reflected in Charan's current financial
statements less depreciation over the past two years. These facts, in
part, demonstrate why courts have held that "soft" information as
to value is not required to be disclosed. See Denison Mines Ltd. v. Fibreboard
Corp., 388 F. Supp. 812 (D. Del. 1974); Radol v. Thomas, 534 F. Supp.
1302 (S.D. Ohio 1982); Kohn v. American Metal Climax, Inc., 458 F.2d
255 (3d Cir. 1972). I am not satisfied that plaintiffs are likely to prevail
on their claim that the BTMI appraisals should have been disclosed.
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[2-5] Plaintiffs' claims with respect to the tax loss carry forward
are similarly deficient. Plaintiffs describe the S19 million tax loss carry
forward as one of Charan's largest assets and state that such potential
tax benefits are generally valued at 20 % to 40 % of their face amount.
However, there is no record evidence to support this assertion. In fact,
the value, if any, of the tax loss carry forward will depend upon
Charan's future performance. Moreover, after disclosing certain net
income projections through 1986, the Offering Circular states that
Charan does not anticipate having to pay federal income taxes over
those years to the extent that it is able to utilize the tax loss carry
forward. The Schedule 14D-9, mailed to Charan's stockholders, adds
to this disclosure by stating the amount of the tax loss carry forward,
the estimated period of time over which it will expire and the approx-
imate amount of federal income taxes Charan would be required to
pay in 1984 if the tax loss carry forward were not available. Finally,
as with the BTMI appraisal, both Paine Webber and the Special
Committee considered the impact of the tax loss carry forward in
evaluating the fairness of the offered price. Based upon these facts,
I find that the tax loss carry forward was adequately disclosed.

[6,7] Plaintiffs contend that the Cohn "offer" should have been
disclosed and that, in light of Cohn's interest, the tender offer should
be withdrawn unless CPR is willing to match Cohn's price. First, I
note that the timing of the "offer" and the manner in which it was
presented in open court suggests that Cohn's true interest is to raise
the offered price rather than to acquire the company himself. However,
even taking the initial "offer" at face value, the fact is that Cohn
is only interested in acquiring a majority interest in Charan and the
majority stockholders have declined to sell. That being the case, the
minority stockholders are being offered nothing.

Since I find that there is no competing offer for the minority
interest in Charan, plaintiffs' disclosure claims based upon the "of-
fer" must fail. In addition, plaintiffs' contention that CPR must
withdraw the tender offer or match Cohn's price appears to be without
merit. There is no question but that the Ryan family owes a fiduciary
duty to Charan's stockholders. However, I am aware of no case, and
plaintiffs have cited none, requiring a majority stockholder to sell or
match a third party's price where the original price offered is not un-
fair. Cf Epstein v. Celotex Corp., Del. Ch., 238 A.2d 843 (1968).

[8] Finally, I find that plaintiffs have failed to establish a
likelihood of success on their breach of fiduciary duty claims. If there
has been complete disclosure of all germane facts (and the facts do
not indicate otherwise at this point), Charan's minority stockholders
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will be able to make an informed decision as to whether they want
to tender or not. If they believe that the offered price is too low and
decide not to tender, it appears that they will be able to obtain adequate
relief through appraisal following the proposed second step merger.
See Rabkin v. Hunt, Del. Ch., C.A. 7547, Consolidated, Berger, V.
C. (July 3, 1984).

Based upon the foregoing, plaintiffs' motion for a preliminary
injunction must be denied on the ground that they have failed to
establish a likelihood of success on the merits. I recognize that plain-
tiffs made additional arguments in support of their motion relying on
such authorities as Joseph v. Shell Oil Co., Del. Ch., C. A. 7450,
Hartnett, V. C. (May 8, 1984) among others. The Court has fully
considered those arguments and the authorities relied upon. However,
the press of time does not permit a fuller treatment of plaintiffs' claims
than that presented here.

IT IS SO ORDERED.

LEWIS v. HETT
No. 6752

Court of Chancery of the State of Delaware, New Castle

September 4, 1984

Plaintiff brought an action against twelve present and former
members of the board of directors of Avco Corporation and the com-
pany alleging that the payments given defendant Hett upon his resigna-
tion as president of Avco lacked consideration and were a waste of
corporate assets. Plaintiffs letter to the board demanding the severance
agreement be rescinded was reviewed by the board on March 26, 1981,
and again on May 21, 1982. The court of chancery, per Vice-Chancellor
Berger, characterized this case as a "demand-refused" case and sought
to determine whether the refusal was wrongful and whether demand
could be excused. The court held: (1) that the refusal was not wrongful,
and (2) demand could be excused since the facts alleged created a
reasonable doubt that the severance agreement constituted a waste of
corporate assets. Defendant's motion to dismiss denied.
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1. Corporations C 213

A board's decision to refuse a demand letter falls within the
business judgment rule and must be upheld unless the refusal was
wrongful.

2. Corporations C 310(1)

In order for the directors' acts to come within the business judg-
ment rule, they must specifically address the challenged transaction.

3. Corporations 0= 206(1)

A decision on a demand made after a lawsuit was commenced
does not mandate a finding that the refusal was wrongful.

4. Corporations C= 206(4)

In determining demand futility, the court should decide whether
a reasonable doubt is created that (1) the directors are disinterested
and independent, and (2) the challenged transaction was otherwise
the product of a valid exercise of business judgment.

5. Corporations 0 206(4)

The factual allegations stated in the complaint control the court's
review in determining the merits of plaintiff's claim.

Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wil-
mington, Delaware, for plaintiff.

R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wil-
mington, Delaware, for defendant Hett.

Robert K. Payson, Esquire, of Potter, Anderson & Corroon,
Wilmington, Delaware, for individual defendants other than Hett.

H. Murray Sawyer, Jr., Esquire, of H. Murray Sawyer, Jr.,
Wilmington, Delaware, for defendant Avco Corporation.

BERGER, Vice-Chancellor

This is a derivative action brought by Harry Lewis against twelve
present or former members of the Board of Directors of Avco
Corporation ("Avco") and the company. The complaint alleges that
certain severance payments to be made to defendant Ross M. Hett
("Hett") upon and following his resignation as President of Avco in
September, 1981, lack consideration and constitute a gift and waste
of corporate assets. The complaint alleges that demand was made on
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Avco's Board of Directors to rescind the severance agreement but that
Avco failed to respond to the demand or to take the requested correc-
tive measures. All defendants moved to dismiss on the ground, among
others, that plaintiff lacks standing to maintain this action as a result
of the Avco Board's rejection of plaintiff's demand. After defendants'
opening brief was filed, plaintiff amended the complaint to add an
allegation that demand would have been futile and is excused. This
is the decision on defendants' motions to dismiss.

The complaint sets forth very few facts about the transaction under
attack. Plaintiff alleges that (1) Hett, who was the President of Avco
until September 25, 1981, had no employment contract with the
company and held his office at the pleasure of the Board; (2) Hett
received approximately $285,000 in salary for fiscal year 1981 and
participated in a company stock option plan and retirement income
plan; (3) At the time of his resignation, Hett was ineligible to par-
ticipate in Avco's retirement income plan because he was only 49 years
old and retirement benefits under the plan are paid at age 65; and
(4) When Hett resigned, Avco's Board agreed to pay him $180,000
per year for five years, $35,000 per year for life thereafter and certain
relocation expenses. Based upon these facts, as noted above, plaintiff
alleges that the payments to Hett constitute an illegal gift and waste
of corporate assets.

Defendants expanded upon these facts through the affidavit of
William D. Gaillard, Vice President, Secretary and Associate General
Counsel of Avco. The Gaillard affidavit sets forth the following
background facts relating to the Hett severance agreement. Beginning
in 1960, Hett was employed by a predecessor of Avco Financial
Services, Inc. ("AFS"), a wholly owned subsidiary of Avco. In 1975,
Hett became President of AFS after having been its Chief Operating
Officer for several years. Under Hett's management, AFS was one
of Avco's most successful units during the 1970's.

In 1978, James R. Kerr ("Kerr"), Avco's Chairman of the Board
and Chief Executive Officer and George L. Hogeman ("Hogeman"),
Avco's President and Chief Operating Officer, both of whom were
approaching retirement age, requested Hett to move to Connecticut
and replace Hogeman as Chief Operating Officer of Avco. When the
offer was made, Hett was told that, because of an Avco policy, Hett
would not receive an employment contract. However, there was an
oral understanding that, if the new position did not work out, Hett
"would be treated fairly under all the circumstances." In April, 1978,
Hett declined the offer because of his reluctance to relocate, his lack
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of experience or interest in the manufacturing operations of Avco and
his concern about his vested interest in the AFS profit-sharing plan.

After further contacts, Hett agreed to become President and Chief
Operating Officer of Avco although he continued to express concern
about his interest in the AFS profit-sharing plan. Before Hett moved
from his home in California to Connecticut, there was an exchange
of correspondence whereby Hett was advised that he could receive
a full Avco pension in addition to his accrued AFS profit-sharing
benefits. After the move, Hett was told that he would have to accept
an off set to his Avco pension because of his AFS profit-sharing
participation.

In 1981, Kerr decided that Hett was not the right person to replace
him as Chairman of the Board and Chief Executive Officer upon Kerr's
retirement in 1982. Hett agreed to resign in order to give Kerr the
freedom to establish new top management. Hett and Avco then
negotiated the severance agreement that is the subject of this litigation.

The Gaillard affidavit points out that Hett's annual base salary
was $300,000 and that his total compensation for 1980 was $435,000.
The then present value of the severance agreement, using a 15% per
year discount, was stated to be $763,000. In addition, the severance
agreement provides that Hett will "at all times promote the best interests
and reputation of Avco... ;" maintain all Avco proprietary informa-
tion in confidence; and refrain from soliciting the employment of any
Avco employee without the company's written consent.

The severance agreement was approved by Avco's Compensa-
tion and Management Development Committees on September 24,
1981 and unanimously approved by Avco's Board of Directors on the
following day.

[1] At the time the complaint was filed and until one year
thereafter when it was amended, this was a "demand-refused" case.
Viewed as such, the complaint must be dismissed unless the refusal
was wrongful. Zapata Corporation v. Maldonado, Del. Supr., 430 A.2d
779, 784 (1981). "[T]he board's decision [to reject a demand] falls
under the 'business judgment' rule and will be respected if the
requirements of the rule are met." Id. at 784, fn. 10.

Plaintiff's demand letter was dated March 17, 1982 and received
by Avco on the following day. According to Board minutes, on March
26, 1981 at a regular Board meeting, Gordon M. Tuttle, Vice
Chairman of the Board, read the demand letter to the directors,
"reviewed the nature of the responses which management proposed
to make to these letters and stated that copies of the responses would
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be sent to all directors." By letter dated March 30, 1982, the date
on which the complaint was filed, plaintiff's attorney was advised that
the Board "concluded that there is no basis for rescinding Avco's
severance agreement with Ross M. Hett. .. .

[2] Plaintiff relies on the minutes of that meeting as
demonstrating that the Board's rejection of his demand was wrongful.
Plaintiff contends that the minutes show that the March 26th decision
was not the product of an informed business judgment by the directors.
In order to come within the business judgment rule, the directors must
have, in fact, "brought [their] judgment to bear with specificity on
the challenged transaction. . . ." Smith v. Pritzker, Del. Ch., C.A.
No. 6342, Marvel, C. (July 6, 1982) at 11; Kaplan v. Centex Corporation,
Del. Ch., 284 A.2d 119, 124 (1971). The Board minutes do suggest,
as plaintiff contends, that the directors failed to exercise their business
judgment. However, it is not necessary to decide whether plaintiff has
satisfied his burden of establishing that this refusal was wrongful because
at a second Board meeting the demand again was considered and
refused after appropriate deliberation.

On May 21, 1982, the Board reviewed the factors considered
during negotiations over Hett's severance agreement including the facts
set forth in the Gaillard affidavit described above. Following questioning
about these background facts, Avco's inside directors (five of the fifteen
member board) excused themselves from the meeting and the remain-
ing directors discussed, among other things, (1) whether the demand
letter appeared to have merit; (2) whether Avco had been damaged
by the alleged wrongs; and (3) the costs Avco would incur and the
possible adverse effects on business and morale if the demand letter
were accepted. Following this discussion, the outside directors
unanimously reaffirmed and ratified the earlier decision to reject the
demand letter.

[3] Plaintiff dismisses the action taken at this second meeting
as being a "nullity." However, none of the authorities relied upon
by plaintiff address the timing of a demand refusal. Assuming that
demand was required in this case, I do not see any basis for concluding
that the refusal was wrongful just because that decision was made after
the lawsuit was filed. In Zapata, the Supreme Court held that a
corporation may terminate derivative litigation even in a case where
demand is excused if the procedures set forth in that decision are
followed. This Court has noted that:

This special right and procedure [set forth in Zapata] is
available, however, only in a situation where, because of some
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alleged self-interest, the board of directors is disqualified from
acting itself. Otherwise, but for the disqualfying self-interest factor,
the board could make its decision for itsef, whether it chose to do
so through a committee or not, and cause an appropriate motion to
be made on behalf of the corporation just as in any normal suit in
which the corporation was named as a party defendant. (Emphasis
Added).

Abbey v. Computer and Communications Technology, Del. Ch., 457 A.2d
368, 373 (1983). Thus, if this is a case where demand was required,
I conclude that the Board's refusal of the demand at its second meeting
was not wrongful.

[4, 5] However, this does not end the matter. A question remains
as to whether demand was required or not. The amended complaint
alleges that demand was excused because approval of the severance
agreement was ultra vires, there being no consideration for the payments
or any prior contract requiring or permitting such payments. The
standard to be applied in deciding whether demand was futile is set
forth in Aronson v. Lewis, Del. Supr., 473 A.2d 805, 814 (1984):

[I]n determining demand futility the Court of Chancery in
the proper exercise of its discretion must decide whether,
under the particularized facts alleged, a reasonable doubt is
created that: (1) the directors are disinterested and indepen-
dent and (2) the challenged transaction was otherwise the
product of a valid exercise of business judgment.

As to the latter inquiry the court does not assume that
the transaction is a wrong to the corporation requiring
corrective steps by the board. Rather, the alleged wrong is
substantively reviewed against the factual background alleged
in the complaint.

There are no facts alleged which would create a reasonable
doubt as to the disinterestedness and independence of the director.
The allegation that a majority of the directors "participated in the
wrongs alleged, and ... are all liable ... for the damages to Avco"
was held in Aronson to be insufficient, standing alone, to challenge the
directors' ability to consider a demand. Id. at 815.However, the second
prong of the Aronson test creates a problem under the facts of this case.
Aronson recently was reaffirmed in Pogostin v. Rice, Del. Supr., 480
A.2d 619 (1984). In Pogostin the Supreme Court stressed that this
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Court's review should be limited to the factual allegations contained
in the complaint. However, in Pogostin the Supreme Court made
numerous references to facts outside of the complaint in discussing
plaintiff's claim.

Here, the complaint alleges that there was no consideration for
the substantial payments to be made under the severance agreement.
In addition, plaintiff alleges that Hett resigned, had no employment
contract, and served at the will of the Board. These allegations do
create a reasonable doubt that the severance payments constitute a
gift or waste of corporate assets and, therefore, that "the challenged
transaction was . . . the product of a valid exercise of business judg-
ment." The Gaillard affidavit, on the other hand, adds what are at
this point undisputed facts suggesting that Hett's resignation was not
entirely voluntary and that there was some consideration flowing to
the corporation for the payments to be made under the severance agree-
ment. Pogostin, which is controlling authority, forecloses consideration
of the Gaillard affidavit. Based on the complaint alone, I am constrained
to deny defendants' motion to dismiss on the ground that the facts
alleged therein create a reasonable doubt that the severance agree-
ment constitutes a waste of corporate assets.

Finally, defendants argue that their motion to dismiss has been
converted to a motion for summary judgment by their submission of
the Gaillard affidavit. Chancery Court Rule 12(b). However, it is one
thing for the Court to make the preliminary findings necessary to deter-
mine whether demand was excused and another to decide that defen-
dants are entitled to judgment on the underlying claim as a matter
of law. There has been very little discovery taken in this case and
I find that the record at this point is not well enough developed to
grant summary judgment. See Brunswick Corporation v. Bowl-Mor Company,
Inc., Del. Ch., 297 A.2d 61, app. dismissed, 297 A.2d 67 (1972).

Based upon the foregoing, defendants' motions are denied.
IT IS SO ORDERED.
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MORAN v. HOUSEHOLD INTERNATIONAL, INC.
No. 7730

Court of Chancery of the State of Delaware, New Castle

September 18, 1984

Plaintiffs, a stockholder and a director/stockholder, brought an
action against Household to set aside Household's directors' adoption
of a plan to limit takeovers. Plaintiffs moved to compel production
of supporting documents of Household's local counsel and documents
in the possession of Household's investment banker. The court of
chancery, per Vice-Chancellor Walsh, held: (1) that where all attorney-
client communications resulting from Household's limited employment
of local counsel had been produced, plaintiffs were not entitled to fur-
ther discovery of documents underlying counsel's written opinion, and
(2) that financial data used by Household's investment banker in prepar-
ing an analysis of the plan was relevant and would be produced to
plaintiffs, subject to an "eyes of counsel only" limitation. Plaintiffs'
motion to compel disclosure of counsel documents was denied; plain-
tiffs' motion to compel disclosure of the investment banker documents
was granted.

1. Witnesses 0= 198(1)

The attorney-client relationship imparts a recognized privilege
which protects communications made in furtherance of legal services.
DEL. R. EvID. 502.

2. Witnesses C 199(2)

Application of the minority shareholder lawsuit exception to the
attorney-client privilege is particularly appropriate where corporation
looks to advice of counsel as a potential defense to claims asserted
against it.

3. Pretrial Procedure 0 35

In an action by stockholders to set aside directors' plan to limit
takeovers, work product privilege may apply to directors' counsel ow-
ing to "anticipation of litigation" requirement where no claim had
arisen at time work was performed.

4. Pretrial Procedure C 32

An important qualifier to the broad limits of relevancy in the
discovery process is that the information sought must be "reasonably
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calculated" to lead to discovery of admissible evidence. DEL. CH. CT.
R. 26(b)(1).

5. Pretrial Procedure 0= 31

In action by stockholders to set aside directors' plan to limit
takeovers, plaintiffs were entitled to determine facts leading to adop-
tion of plan, including legal advice rendered to the directors.

6. Pretrial Procedure C-- 31

In an action by stockholders to set aside directors' plan to limit
takeovers, the fact that directors' counsel may have considered or
disregarded other approaches or advised other clients differently had
no bearing on issue of actuality of advice rendered.

7. Pretrial Procedure C--- 31

In an action by stockholders to set aside directors' plan to limit
takeovers, the fact that directors' counsel in presentation of the plan
may have mischaracterized additional counsel's position did not alter
writing reflecting such additional counsel's opinion or justify discovery
beyond writing in attempt to find other unarticulated differences.

8. Witnesses 0- 199(2)

In an action by stockholders to set aside directors' plan to limit
takeovers, plaintiffs were not entitled to additional discovery against
directors' counsel where counsel's advice was limited to issuance of
securities over two month period and all attorney-client communica-
tions resulting from that activity had been provided.

9. Witnesses 0= 199(2)

In an action by stockholders to set aside directors' plan to limit
takeovers, both work product and attorney-client privilege applied to
opinions prepared by defendant's counsel for other clients and such
privileges belonged to and were capable of being asserted by counsel,
not defendant.

10. Pretrial Procedure 0== 31

In an action by stockholders to set aside directors' plan to limit
takeover, information upon which investment banker's analysis of plan
was based was relevant and had to be produced to plaintiffs.

11. Pretrial Procedure C-- 41

In an action by stockholders to set aside directors' plan to limit
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takeovers, defendants concern that discovery of financial data used
by investment banker could be used to defendant's disadvantage out-
side confines of instant litigation was sufficient to warrant an "eyes
of counsel only" limitation on production.

Rodman Ward, Jr., Esquire, of Skadden, Arps, Slate, Meagher
& Flom, Wilmington, Delaware, for plaintiff.

Charles F. Richards, Jr., Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendant.

WALSH, Vice-Chancellor

The plaintiffs in this action, John A. Moran (Moran) and The
Dyson-Kissner-Moran Corporation (DKM) are, respectively, a direc-
tor/stockholder and the largest stockholder of the defendant corpora-
tion Household International, Inc. (Household). They seek to set aside
the recent action of a majority of Household's directors establishing
a Preferred Shareholder Rights Plan (the Plan) designed to limit the
manner and method of any takeover of which Household might by
the target. The parties have been engaged in expedited discovery in
preparation for a trial now scheduled to commence on September 24,
1984. Certain disputes have arisen in the course of that discovery which
now require prompt resolution. One area of dispute, the scheduling
of supplemental depositions of certain of Household's employees was
the subject of a bench ruling at oral argument. There remain two
items of disagreement: (a) plaintiffs' motion to compel disclosure of
certain supporting documents of Household's local counsel, Richards,
Layton and Finger; and (b) plaintiffs' motion for production of certain
documents in the possession of Goldman Sachs & Co., Household's
investment broker. Because of the press of trial, the Court's decision
is set forth without extensive citation of authority or elaboration.

I
The adoption by Household's majority directors of the disputed

Rights Plan on August 14, 1984, was preceded by a series of consulta-
tions with outside counsel and investment advisors. Legal opinions
were sought by the company from the New York law firm of Wachtell,
Lipton, Rosen and Katz and from Richards, Layton and Finger.
Martin Lipton, of the former firm, apparently participated in detailed
discussions with certain of Household's employees on defensive tactics
to discourage takeover efforts and made a presentation to Household's
directors at the August 14 meeting. Richards, Layton and Finger, for
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its part, limited its participation to the issuance of an informal opinion,
provided in advance of the directors' meeting, followed by a formal
opinion dated August 28, 1984. Lipton referred to the Richards, Layton
and Finger opinion in his presentation to Household's directors. In
response to plaintiffs' demand, but without waiving its right to object
to further attorney-client documents, Household has furnished copies
of all opinions concerning the Plan which had been furnished either
by the Lipton firm or by Richards, Layton and Finger. Plaintiffs now
seek production of "any and all written opinions, including drafts,
rendered by Richards, Layton and Finger in connection with any of
the matters referred to in the Complaint filed in this action, as well
as all written materials reflecting any research conducted in prepara-
tion of such opinions."

Household resists the latest effort at production as an unwarranted
invasion of internal files of counsel. It claims to have produced all
correspondence between itself and Richards, Layton and Finger and
in particular, to have provided plaintiffs with all information and legal
advice of which its directors availed themselves in adopting the Plan.
Plaintiffs argue, however, that they are entitled to receive not only
the communications which passed between client and attorney but also
all documents and writings in the attorneys' file which led to the finished
report. In effect, plaintiffs seek to see all notes or memoranda that
passed between all attorneys and employees of Richards, Layton and
Finger preliminary to the issuance of the formal opinion. More
importantly, plaintiffs also seek production of any documents relating
to opinions formulated by Richards, Layton and Finger for clients
other than Household dealing with the methods to deter two-tier
takeover attempts. Richards, Layton and Finger fears that the requested
production could involve the disclosure of information relating to the
affairs of clients other than Household.

[1, 2] The attorney-client relationship imparts a recognized
privilege which protects communications made in furtherance of legal
services. Rule 502, Delaware Rules of Evidence. But the privilege is
not absolute and an oft-invoked exception applies in suits by minority
shareholders. Thus, where a corporation seeks legal advice relating
to a matter which later becomes the subject of a suit by a shareholder
against the corporation, the corporation may not invoke the privilege.
Valente v. Pepsico., Inc., D. Del., 68 F.R.D. 361 (1975); Garner v. Wolfin-
barger, 5th Cir., 430 F.2d 1093 (1970). The application of this excep-
tion is particularly appropriate where, as here, the corporation looks
to the advice of counsel as a potential defense to the claims asserted
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