
UNREPORTED CASES

tion to grant or withhold relief. This option is not available in a books
and records inspection case. DEL. CODE ANN., tit. 8, § 220 (1974).

15. Judgment 0 185.2(1)

Once the movant in a motion for summary judgment alleges facts
which, if undenied, entitle him to summary judgment, the defending
party must dispute the facts by an affidavit or proof of similar weight.

16. Corporations C= 181(1)

The determination of inspection rights are made upon the property
of the shareholder's purpose and turn on the facts of the particular case.

17. Judgment 0= 185(1)
A motion for summary judgment ordinarily should be denied

where the shareholder has alleged a proper purpose for inspection of
books and records. DEL. CODE ANN. tit. 8, § 220 (1974).

Lawrence A. Hamermesh, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware, for plaintiff.

Vernon R. Proctor, Esquire, of Prickett, Jones, Elliott, Kristol
& Schnee, Wilmington, Delaware, for defendant.

WALSH, Vice-Chancellor

Plaintiff, SafeCard Services, Inc., ("SafeCard"), a one percent
shareholder of the defendant, Credit Card Service Corporation,
("CCSC"), seeks production of certain financial records of the defen-
dant pursuant to 8 Del. C. § 220 ("§ 220"). The defendant resists
SafeCard's request for inspection contending that this action, by an
admitted competitor, is intended for harassment and the securing of
commercial advantage. Arguing that those improper purposes cannot
support SafeCard's demand for production of documents under § 220,
CCSC has moved for summary judgment on the ground that the record
fully supports its argument of improper purposes and that it is entitled
to judgment as a matter of law.

[1, 2] In the context of summary judgment, it is incumbent
upon CCSC, as the movant, to demonstrate that no material question
of fact exists. Moreover, the facts must be viewed in the manner most
favorable to SafeCard with all factual inferences resolved in its favor.

Judah v. Delaware Trust Co., Del. Supr., 378 A.2d 624 (1977). The
background of this controversy is replete with litigation. The parties
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are direct competitors in the business of distributing promotional
materials and offering various services to credit card users. In its
capacity as a shareholder, SafeCard sought certain financial records
of CCSC purportedly in connection with a cash tender offer in January,
1981, by an Employee Stock Ownership Plan ("ESOP") affiliated with
CCSC, a closely held corporation. CCSC denied SafeCard's initial
request for inspection on the ground that the requested information
was confidential and would not be released to a competitor. CCSC
did offer SafeCard a compromise proposal which would allow a
SafeCard representative, other than one of the SafeCard principals,
to view the requested records in order to evaluate the tender offer
provided no copies or notes of the records were to be taken. SafeCard
rejected this proposal as inadequate. Shortly thereafter, SafeCard
instituted a § 220 action in this Court to compel the production of
the requested information in order to evaluate the tender offer.
However, SafeCard voluntarily dismissed that action and thereafter
sold 34% of its holdings to the ESOP at $115 a share. SafeCard then
filed the present § 220 action to secure information for two alleged
purposes: (1) to determine the value of its shares in order to evaluate
the adequacy of the $115 offering price and (2) to investigate whether
CCSC was guilty of waste and mismanagement in arranging the ESOP
purchase which apparently resulted in the acquisition of a substantial
portion of the stock of CCSC's principal stockholder, John P. Ferry.

Further complicating the background of this matter is the fact
that in 1981 SafeCard commenced an action in the United States
District Court for the Eastern District of Virginia naming as defen-
dants CCSC, its directors and two other corporate defendants. This
action sought damages for restraint of trade, unfair competition and
business disparagement. CCSC contends that in the federal action
SafeCard sought discovery in the same areas which are now the subject
of this action. Indeed, that action has now been concluded adverse
to SafeCard and CCSC has filed a recent affidavit indicating that
SafeCard was able to secure discovery concerning CCSC's financial
operation as well as the role of the ESOP in the stock purchase.
SafeCard, however, has filed a counteraffidavit asserting that not all
the requested information was disclosed, and that such information
as was disclosed was restricted to "counsel only."

Essentially, SafeCard seeks information in three areas:

1. The annual financial statements for the three
previous fiscal years as well as any interim financial statements
prior to the demand (through February 27, 1981).
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2. The appraisal report prepared by Ferris & Co. in
connection with the ESOP's tender offer.

3. All documents detailing the terms and authoriza-
tion of the loan between CCSC and ESOP which enabled
ESOP to conduct the tender offer.

SafeCard also seeks blanket access to all other books and records it
deems necessary upon examination of the above information. At oral
argument it tacitly conceded that this final request was so broad as
to defy implementation.

[3-6] The establishment of a shareholder's right to inspection
of corporate books and records under § 220 depends upon the propriety
of the shareholder's stated purpose. 8 Del. C. § 220(b); CM &M Group,
Inc. v. Carroll, Del. Supr. 453 A.2d 788 (1982). Unlike a stock list
request, which places the burden upon the corporation to demonstrate
an improper purpose, the burden in a books and records situation
rests upon the shareholder to show that the purpose of the inspection
is proper. 8 Del. C. § 220(c). To satisfy this burden the shareholder
must demonstrate that his purpose is reasonably related to his interest
as a stockholder. 8 Del. C. § 220. In addition, the shareholder's pur-
pose in seeking inspection must not be adverse to the interests of the
corporation. State ex rel. Miller v. Loft, Inc., Del. Super., 156 A. 170
(1931). The Supreme Court in CM &M Group, Inc., supra, noted other
limits on the shareholder's inspection rights as well:

Moreover, the Court may deny inspection where the
shareholder is shown to have possession of all information
that is requested, or where the request is made out of sheer
curiousity, unrelated to any legitimate interest of the
stockholder, or where the sole purpose of the inspection is
to harass the corporation. [citation omitted]. 453 A.2d 792.

[71 The Court's initial task, then, is to determine whether the alleged
purpose of the shareholder's request is its genuine purpose, CM &
M Group, Inc., supra, at 793, and if so, whether that stated purpose
meets the above-stated tests. Having found a proper purpose, any
secondary purposes or ulterior motives of the shareholder become ir-
relevant and may not be the basis for denying the shareholder's in-
spection rights. General Time Corporation v. Talley Industries, Inc., Del.
Supr., 240 A.2d 755 (1968); ,11ite Corporation v. Heli-Coil Corporation,
Del. Ch., 256 A.2d 855 (1969).

[8, 9] The corporation may, however, seek protection from abuse
by the shareholder of its inspection right. CM & M Group, Inc., supra
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at 793; State ex rel. Cochran v. Penn Beaver Oil Co., Del Supr., 143 A.
257 (1926); State v. Jessup &Moore Paper Co., Del. Supr., 72 A. 1057
(1909). Thus, secondary purposes and ulterior motives can serve as
a basis for circumscribing the exercise of the shareholder's otherwise
valid right to inspection. 8 Del. C. § 220(c); CM & M Group, Inc.,
supra. If this Court determines that the corporation's legitimate interests
are threatened by the production of such books and records, it may
restrict the inspection to protect those legitimate interests.

CCSC first argues that a shareholder who is a direct competitor
of a corporation is not entitled to inspect books and records when
production of such records would severely harm that corporation,
particularly if those records are sought in connection with a lawsuit
filed by the shareholder against the corporation. The thrust of CCSC's
argument is that a competitor loses his identity as a shareholder, and
therefore is incapable of stating a proper purpose. On this basis, CCSC
asks this Court to rule that, as a matter of law, SafeCard is precluded
from obtaining inspection rights under § 220. Regardless of the ultimate
merit of CCSC's argument, it cannot prevail in the context of a motion
for summary judgment. First, whether disclosure of the requested
records would cause severe harm to CCSC, a claim disputed by
SafeCard, is conjectural in view of the fact that the requested finan-
cial records are at present more than three years old. Second, whether
the same data was sought in connection with the federal litigation is
also disputed by SafeCard. Because that litigation is no longer pending,
its relevance is limited to the extent to which the litigation has made
the information available to SafeCard. On that point, conflicting af-
fidavits filed by the parties demonstrate a dispute concerning the ex-
tent such information has already been produced.

[10-12] SafeCard's status as a competitor who has filed a lawsuit
against CCSC does not result in a forfeiture of its statutory rights
under § 220. The mere fact that a shareholder is a competitor cannot
preclude a right to inspect corporate records. Skoglund v. Ormand
Industries, Inc., Del. Ch., 372 A.2d 204 (1976); E. L. Bruce Company
v. State ex rel. Gilbert, Del. Supr., 144 A.2d 533 (1958). Nor does the
filing of a lawsuit against the corporation, in itself, defeat the right
of inspection. Although such inspection rights may be denied where
the shareholder's purpose in obtaining the information is to file "harass-
ing and vexatious litigation," State ex rel. Linihan v. United Brokerage
Co., Del. Super., 101 A. 433, 437 (1917), generally, the right of
inspection "exists separate and apart" from other pending litigation
filed by the shareholder against the corporation. Sack v. Cadence Industries
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Corporation, Del. Ch., C.A. No. 4747 at 7, Brown, V.C. (April 9,
1975); State ex rel. Foster v. Standard Oil Co. of Kansas, Del. Super., 18
A.2d 235 (1941). In short, the adversarial nature of the parties rela-
tionship cannot, without more, defeat SafeCard's right of inspection
under 5 220.

[13] CCSC next argues that even if SafeCard is deemed to have
an interest as a CCSC shareholder, SafeCard's purpose in seeking
inspection is adverse to the best interests of the corporation. CCSC's
contention is not persuasive. SafeCard's claimed purposes-to
investigate possible waste and mismanagement and to value its shares
of CCSC stock-plainly are not adverse to the corporation's best
interests and have precedential support. Skouras v. Admiralty Enterprises,
Inc., Del. Ch., 386 A.2d 674 (1978); Catalano v. T. WA., Del. Ch.,
No. 5352, Hartnett, V.C. (December 27, 1977); Nodana Petroleum
Corporation v. State ex rel. Brennan, Del. Supr., 123 A.2d 243 (1956);
State ex rel. Cochran, supra. Whether these alleged purposes are SafeCard's
actual purposes is a factual question which cannot be resolved on the
present record.

[14] Next, CCSC relying on State ex rel. Armour & Co. v. Gulf
Sulphur Corporation, Del. Super., 233 A.2d 457 (1967), aff'd., Del. Supr.,
231 A.2d 470 (1966), contends that this Court should consider
SafeCard's improper purposes in determining whether to deny
SafeCard's inspection right. In Armour, the Superior Court denied a
shareholder's writ of mandamus to compel production of certain
corporate records, although recognizing its legitimate interests, on the
ground that the plaintiff's other interests were inimicable to those of
the corporation. Armour, however, is inapplicable here for two reasons.
First, the Court denied inspection only after a full factual evaluation.
Second, in a mandamus action the Court is afforded a wide range
of discretion to grant or withhold relief-an option not available in
a § 220 books and records case.

[15] Finally, CCSC contends that SafeCard has failed to "set
forth specific facts showing that there is a genuine issue for trial,"
pursuant to Chancery Court Rule 56(e). Indeed, once the movant in
a motion for summary judgment alleges facts which, if undenied, entitle
him to summary judgment, the defending party must dispute the facts
by an affidavit or proof of similar weight. Tanzer v. International General
Indus. Inc., Del. Ch., 402 A.2d 382 (1979). Although CCSC may be
correct in its assertion that SafeCard, in the initial briefing, failed to
meet its technical burden under Rule 56(e), CCSC has not alleged
facts sufficient to warrant this Court's granting of its motion for
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summary judgment. Specifically, an improper purpose cannot be
presumed from CCSC's factual allegations. In addition, it is unclear
whether the present disclosure of historial financial data would severely
harm CCSC. Finally, in light f the recent affidavits filed by the par-
ties, it is also unclear whether SafeCard already has access to the
information.

[16, 17] The determination of § 220 inspection rights are made
upon the propriety of the shareholder's purpose and turn on the facts
of the particular case. Although CCSC raises legitimate questions as
to the propriety of SafeCard's purpose, this Court cannot make a
summary determination. Where, as here, the shareholder has alleged
a proper purpose in accordance with 5 220, a motion for summary
judgment ordinarily should be denied. CCSC's allegations of improper
motive by SafeCard and irreparable harm to its business, are relevant
in determining whether SafeCard's alleged purposes are genuine, and
whether the resultant harm to CCSC warrants restricting SafeCard's
shareholder inspection rights. However, those factual allegations must
await resolution at trial or upon an enlarged record. Accordingly,
CCSC's motion for summary judgment must be denied.

IT IS SO ORDERED.

SCOPAS TECHNOLOGY CO. v. LORD
No. 7559

Court of Chancery of the State of Delaware, New Castle

November 20, 1984

Plaintiff, Scopas Technology Company, Inc., brought this action
against defendant Lord alleging that Lord breached his fiduciary duty
to and his employment contract with Scopas. Defendant filed a
counterclaim, asserting a derivative claim for waste of corporate assets
and breach of fiduciary duty, as well as claims for breach of his employ-
ment contract against Scopas and three individual directors. Scopas
sought to dismiss the derivative claim on the grounds that Lord was
not a proper representative of the Scopas shareholders and that Lord
did not make proper demand on the board of directors. The individual
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directors sought dismissal of Lord's claim on the grounds that no
independent tortious activity was alleged, without which Lord's claim
lacked a necessary element.

The court of chancery, per Vice-Chancellor Walsh, held that prior
litigation existing between Lord and Scopas raised the possibility that
Lord instituted this derivative suit only as "leverage" to further his
individual claim against Scopas, and the motion to dismiss the derivative
suit was granted. The court also dismissed Lord's counterclaim against
the individual directors because Lord failed to claim that any of the
directors profited personally by their conduct.

1. Corporations C 207.1

To determine whether a plaintiff should be disqualified from main-
taining a derivative action, the court must examine factors to deter-
mine if the derivative plaintiff's interests are antagonistic to the interests
of the other shareholders.

2. Evidence 0= 43(3)

Other litigation may warrant disqualification of a plaintiff from
bringing a derivative suit where it appears that the derivative plaintiff
instituted the derivative suit only as leverage to obtain a favorable
settlement in his individual claims against the corporation.

3. Corporations 0 206(4)

In determining demand futility, the court must decide whether,
under the particular facts alleged, a reasonably doubt is created that
the directors are disinterested and independent and the challenged trans-
action was otherwise the product of a valid exercise of business
judgment.

4. Corporations C 211(5)

When attempting to satisfy the demand futility test, simply nam-
ing directors as defendants does not, of itself, demonstrate that demand
would have been futile.

5. Corporations 0= 306

In order to hold an officer or director liable for inducing his
corporation to breach its contractual obligations, the officer or direc-
tor must engage in separate tortious conduct or activity that results
in personal profit.

Henry P. Wasserstein, Esquire, and Thomas Allingham II,
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Esquire, of Skadden, Arps, Slate, Meagher & Flom, Wilmington,
Delaware, for plaintiff and counterclaim defendant.

William Prickett, Esquire, and Vernon R. Proctor, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for
defendant and counterclaim plaintiff.

WALSH, Vice-Chancellor

Plaintiff, The Scopas Technology Company (Scopas), brought this
action against Arnold A. Lord (Lord), a former director and officer
and presently a shareholder of Scopas alleging that Lord breached his
fiduciary duties to, and his employment contract with, Scopas. Lord
filed a counterclaim, asserting a derivative claim for waste of corporate
assets and breach of fiduciary duty, as well as claims for breach of
his employment contract against Scopas and three individual directors.
The counterclaim defendants seek to dismiss the derivative claim on
grounds that Lord is not a proper representative of the Scopas
shareholders and that he did not make proper demand on the Board
of Directors. Additionally, the individual directors seek dismissal of
Lord's breach of contract claim contending that it fails to allege
independent tortious activity, a necessary element to support Lord's
claim against them.

In the briefing, Scopas and Lord have each relied extensively upon
matters outside the pleadings. Thus even though cast as a motion to
dismiss, Scopas' motion will be treated as a motion for summary judg-
ment as permitted by Chancery Rule 12(b). Danby v. Osteopathic Hospital
Assoc., Del. Ch., 101 A.2d 308 (1953), aff'd., Del. Supr., 104 A.2d
903 (1954). As the party resisting dismissal via summary judgment,
Lord is entitled to the benefit of disputed factual inferences and
unresolved contentions. The following recitation of facts will be view-
ed in accordance with this well-settled principle.

Scopas was formed in 1981 to develop and market various
technologies, including medical products and proprietary new com-
positions of matter. At present, these projects are all in the developmen-
tal stage, and have yet to generate any operating revenues. Scopas
raises capital for its research and development by privately offering
limited partnership interests to investors.

Since 1981, Lord, Aaron A. Rosenblatt and Louis E.S. de San-
tamaria have spent substantial time and effort to get Scopas' business
off the ground. By early 1984, however, it became evident that the
three were no longer working together. The schism between Lord on
the one hand and Rosenblatt and Santamaria on the other apparently

[Vol. 10



UNREPORTED CASES

was caused, or at least triggered by, a loan Lord had made to Frank
N. Scott (Scott) on November 30, 1983, on behalf of Scopas. Scopas
now alleges that this loan to Scott, who had been responsible for rais-
ing capital by setting up some of the limited partnerships, was entered
into without the knowledge or authorization of its board of directors.
It further alleges that other directors were not informed of the loan
until December 29, 1983, at a Scopas board meeting. Lord maintains
that the loan to Scott was made in the best interests of the company,
and was ratified by the board at its December 29 meeting.

Beginning in January, 1984, Lord discussed with a number of
individuals the possibility of conducting a proxy contest for control
of Scopas. During the course of these discussions, Lord made a number
of negative comments concerning Rosenblatt and Santamaria, including
that Santamaria had a drinking problem. Lord eventually abandoned
his plans for the proxy contest before he had taken any significant
steps. His abandonment was attributable more to his inability to at-
tract other shareholder interest than because of a lessening of hostility
toward management. Lord did stand for reelection as a director at
Scopas' June 8, 1984 annual meeting but received little support beyond
his own shares.

Lord alleges that he agreed to become a consultant to Scopas and
was given a new employment contract as a result of which he resigned
as Vice President, Secretary and Treasurer. Scopas, however, claims
that no such agreement was reached. In any event, Lord claims to
have received no payments under his original employment agreement
since being denied access to his office by Scopas in early February,
1984. In the next few weeks efforts were made to settle the dispute
but upon the breakdown of negotiations Scopas filed this action. It
claims to have done so only after Lord's counsel indicated that litiga-
tion was inevitable.

In addition to the derivative and breach of employment claims,
the counterclaim also seeks production of Scopas' stockholder list and
certain books and records under 8 Del. C. § 220. However, this count
apparently has become moot during discovery in this case as a result
of Scopas' response to Lord's production requests.

Scopas and its directors seek dismissal of the derivative claim on
two grounds: First, that Lord cannot adequately represent the Scopas
shareholders because their interests conflict and second, that even if
Lord was a proper representative of the class, the claim should be
dismissed because he failed to make a proper demand on the board.

[1] To determine whether a plaintiff should be disqualified form
maintaining a derivative action under Chancery Rule 23.1, the Court
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must examine a number of factors to determine if the derivative plain-
tiffs interests are antagonistic to those of the other shareholders.
Youngman v. Tahmoush, Del. Ch., 457 A.2d 376 (1983). Youngman lists
eight factors to be considered:

[E]conomic antagonisms between representative and class;
the remedy sought by plaintiff in the derivative action; in-
dications that the named plaintiff was to the driving force
behind the litigation; plaintiff's unfamiliarity with the litiga-
tion; other litigation pending between the plaintiff and defen-
dants' the relative magnitude of plaintiffs personal interests
as compared to his interest in the derivative action itself; plain-
tiff's vindictiveness toward the defendants and, finally, the
degree of support plaintiff was receiving from the shareholders
he purported to represent.

Id. at 379-380, citing, Katz v. Plant Industries, Inc., Del. Ch., C. A.
No. 6407, Marvel, C. (October 27, 1981). One or any combination
of these factors may be sufficient to warrant disqualification of the
derivative plaintiff, but the burden is upon the defendant to "show
a substantial likelihood that the derivative action is not being used
as a device for the benefit of all the stockholders." Youngman, supra,
at 381.

[2] In this case, the primary conflict springs from the other
disputes or "litigation" existing between Lord and Scopas. Ordinarily,
other litigation, in and of itself, may warrant disqualification of a plain-
tiff from bringing a derivative suit where it appears that the derivative
plaintiff instituted the derivative suit only as "leverage" to further
his individual claims. Rotherberg v. Security Management Co., Inc., 11 th
Cir., 667 F.2d 958, 961 N.7 (1982). However, where, as here, the
corporate defendant initiated the other litigation, this factor is not signifi-
cant. Vanderbilt v. Geo-Energy, LTD, 3rd Cr., 725 F.2d 204 (1983).

Other factors suggest, however, the risk that Lord may be
distracted in his role as a derivative plaintiff. One such factor is Lord's
interest in his personal claims as compared with his interest in the
derivative suit. Scopas' claims against Lord and Lord's individual claims
against Scopas each exceed $500,000.' Yet, his representative share
in the derivative suit is merely $55,000. This disparity creates a strong
potential for the derivative suit to be used merely as leverage, and

1. The full extent of Scopas' claim against Lord is unclear because of the
recent repayment of the Scott loan.
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not pursued with the same vigor as his direct claims. Although this
Court must approve any prospective settlement in the derivative action,
Ohio-Sealy Mattress MFG Co. v. Kaplan, N.D. Ill., 90 F.R.D. 21 (1980),
end-result review does not ensure that the plaintiff will actively repre-
sent the class during the course of the litigation. It is for precisely
this reason that a plaintiff may be disqualified from bringing a derivative
suit. Unlike the situation in Ohio-Sealy, where the factual basis for the
individual and derivative claims were the dame, in the present case
the transactions challenged in the derivative suit are unrelated to Lord's
alleged breach of employment contract claim. thus, the inherent
safeguard of Court approval of settlement is only partially effective.

While the "other litigation" factor demonstrates Lord's
unsuitability to serve as a derivative plaintiff other pre-suit activities
support this conclusion. Lord has had numerous discussions with various
individuals concerning a possible proxy contest, which would have had
a detrimental effect on Scopas, still in its formative stage. Further-
more, even though the proxy contest never extended past the discus-
sion stage, Lord's intent was clear. Lord stated on more than one
occasion that he wished to "bring the company down." Although Lord
claims that he made these statements at an angry moment, they reflect
the hostility which would handicap his ability to adequately represent
the corporation and its shareholders in a derivative suit. In sum, I
conclude that Lord's interests are significantly antagonistic to, and
in conflict with, those of other shareholders. Accordingly, the motion
to dismiss the derivative suit must be granted.

[3] Lord's derivative claim is deficient in another respect.
Regardless of Lord's capacity to represent the Scopas shareholders,
he plainly has failed to make proper pre-suit demand as required by
Chancery Rule 23.1. His claim of demand futility does not meet the
test announced in Aronson v. Lewis, Del. Supr., 473 A.2d 805, 814
(1984):

[I]n determining demand futility the Court of Chancery in
the proper exercise of its discretion must decide whether,
under the particularized facts alleged, a reasonable doubt is
created that: (1) the directors are disinterested and indepen-
dent and (2) the challenged transaction was otherwise the
product of a valid exercise of business judgment.
Lord attempts to satisfy the Arsonson test by alleging in his

counterclaim that (1) the three defendant-directors would have blocked
any effort by the six-man Scopas board to bring this action, (2) members
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of the Scopas board participated in and profited from the alleged tran-
sactions, and (3) the challenged transactions were not otherwise the
product of a valid exercise of busness judgment because "the collec-
tive business judgment of the Scopas board was never brought to bear
upon them." These claims, however, are insufficient to excuse de-
mand in the present case.

[4] Lord's first allegation-that the director-defendants
represented a three-man block on the board that would have thwarted
any effort to bring this suit or otherwise redress the wrongs-is plainly
insufficient to challenge the disinterestedness and independence of the
board. Simply naming directors as defendants does not, without more,
demonstrate that demand would have been futile. Stotland v. GAF Corp.,
Del. Ch., C.A. No. 6876, Longobardi, V.C. at 15 (Sept. 1, 1983).
Merely alleging that these directors represented a three-man block
against Lord does not necessarily imply that they would not have
considered his demand in the best interests of Scopas.

Lord's second allegation also fails in its attempt to create a
reasonable doubt that the Scopas directors were disinterested and
independent. He does not allege that a majority of directors were
interested in the challenged transactions nor do the facts set forth
demonstrate that any of the disputed transactions was approved by
the exercise of control by a majority of interested directors. The absence
of such factual allegations fails to create a reasonable doubt as to the
disinterestedness and independence of the directors. Pogostin v. Rice,
Del. Ch., C. A. No. 6235, Hartnett, V.C. at 9 (August 12, 1983).

Lord's third allegations-that the "collective business judgment
of the Scopas board was never brought to bear" on the challenged
transactions-is wholly inadequate to satisfy the second prong of the
Aronson test. Lord's counterclaim alleges that the board's business
judgment was never brought to bear, because "the transactions were
consummated behind the backs of the full Scopas board and without
proper authorization." This allegation does not excuse demand because
it fails to assert that the directors were not capable of exercising their
business judgment with respect to any of the transactions. Demand
futility cannot be based on inaction if there is no opportunity to act.
Where a challenged transaction was not authorized by the board but
was capable of being authorized, the policy behind Chancery Rule
23.1 dictates that the shareholder make demand "to give a corpora-
tion the opportunity to rectify an alleged wrong without litigation."
Aronson v. Lewis, supra, at 809. Although Lord alleges that these contested
transactions were a waste of corporate assets, such a conclusory state-
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ment does not, without more, adequately set forth "particularized facts"
which would allow this Court to draw an inference that approval of
transactions was not a valid exercise of business judgment.

[5] Finally, the individual counterclaim defendants Rosenblatt,
Santamaria and Allison seek dismissal of the breach of contract claim
which alleges that the three directors induced Scopas' breach of Lord's
employment contract. The parties agree that New York law controls
the contract claim. In order to hold an officer or director liable for
inducing his corporation to breach its contractual obligations, the officer
or director must engage in separate tortious conduct or activity that
results in personal profit. Di Nardo v. L & W Industrial Park of Buffalo,
Inc., 425 N.Y.S.2d 704, 705 (1980). Otherwise, the corporate officer
or director is immune from liability. Citicorp Retail Services, Inc. v. Well-
ington Mercantile Services, Inc. 455 N.Y.S.2d 98 (1982). Lord does not
claim that any of the directors profited personally by their conduct.
Rather, in paragraph 98 of his counterclaim, Lord alleges:

Lord has received no monies from Scopas since his receipt
of payment for services rendered in February, 1984, although
he has performed his duties under the Revised Agreement
to the extent that he has not been prevented from doing so
by the Rosenblatt Faction, which has denied Lord access to
the corporate offices and to the books and records of the
company. On information and belief, members of the
Rosenblatt Faction, or persons operating at their direction,
have opened Mr. Lord's desk and taken his personal effects.

Lord contends this paragraph, fairly read, alleges independent tortious
conduct by the individual directors consisting of interference with
contractual or business relationships, through denial of access to Scopas'
offices and records, and through the taking of personal effects from
Lord's desk.

It is not necessary, however, to determine whether these acts allege
the personal and independent tortious conduct required to support
Lord's claim against the individual directors. Because all the conduct
alleged in Paragraph 98 occurred after the alleged breach in February,
1984, these acts could not have induced that breach. Whatever steps
the individual defendants took to implement the corporation's deci-
sion to terminate Lord's employment of necessity, must have taken
place after the alleged breach transpired. In the absence of an allega-
tion of independent tortious activity that could have induced Scopas
to breach the employment agreement, this claim as against the
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individual directors also must be dismissed. This ruling, however, will
be without prejudice to Lord's right to amend his counterclaim to allege
specific acts, occurring before the breach, that induced Scopas to breach
the employment contract.

In sum, in the absence of any disputed issue of material fact,
Scopas is entitled to the grant of summary judgment with respect to
Lord's derivative claim since, as a matter of law, he is not a proper
party nor has he made the required demand upon the corporation.
The motion to dismiss the claim of breach of contract against the
individual defendants is also granted with leave to amend. An order
should be submitted.

SERLICK v. PENNZOIL CO.
No. 5986

Court of Chancery of the State of Delaware, New Castle

November 27, 1984

Plaintiff, a shareholder of Pennzoil Louisiana & Texas Offshore,
Inc. (Plato), brought a class action against defendants Pennzoil
Company (Pennzoil) and various other Pennzoil subsidiaries challenging
a cash-out merger under which Plato became a fully owned subsidiary
of Pennzoil. Plato and Pennzoil moved to dismiss the action contend-
ing that plaintiff acquiesced in the merger by tendering her shares
of Plato stock.

The court of chancery, per Vice-Chancellor Walsh, held that: (1)
the tender of shares does not, in and of itself, demonstrate acquiescence
in the corporate conduct; and (2) where a merger is subject to an
informed majority of the minority vote, a shareholder who votes in
favor of the merger and surrenders his shares thereby acquiesces in
the corporate conduct. Here, the merger was not conditioned on a
majority of the minority shareholders so that plaintiff could not be
said to have acquiesced in the merger. Motion to dismiss denied.

1. Corporations 0 426(12)

A stockholder cannot complain of corporate actions in which, with
full knowledge of all the facts, he or she has concurred.
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2. Corporations 0- 426(7)

Plaintiffs with standing to challenge a merger are those who did
not vote in favor of the merger and those who did not accept any
benefit from the merger.

3. Corporations 0= 426(7)

A plaintiff's tender of shares does not, in and of itself, demonstrate
acquiescence in the corporate conduct under attack and a motion to
dismiss plaintiffs complaint under such circumstances must fail.

4. Corporations 0- 426(7)

Where a merger is subject to an informed majority of the minority
vote, a shareholder who votes in favor of the merger and surrenders
his shares thereby acquiesces in the corporate merger.

Burton L. Knapp, Esquire, of Lowey, Dannenberg & Knapp,
New York, New York, and Pamela S. Tikellis, Esquire, of Biggs &
Battaglia, Wilmington, Delaware, for plaintiff.

Charles F. Richards, Jr., Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, and Alvin M. Owsley, Jr., Esquire, of Baker
& Botts, Houston, Texas, for defendants.

WALSH, Vice-Chancellor

Plaintiff, Geraldine Serlick, a shareholder of Pennzoil Louisiana
and Texas Offshore, Inc. (Plato) brought this action against defen-
dants Pennzoil Company, (Pennzoil) POGO Producing Company
(POGO), PPC merger, Inc. (PPC) and Plato challenging a cash-out
merger under which Plato became a frilly-owned subsidiary of Pennzoil.
The plaintiff seeks to have this suit designated a class action so that
she may represent Plato's other minority shareholders as well. Plato
and Pennzoil have moved to dismiss this action, with respect to the
plaintiff only, on grounds that she acquiesced in the merger by tendering
her shares of Plato stock.

To succeed on a motion to dismiss, the defendant must
demonstrate to a certainty that under no set of facts which could be
proved to support the allegations of the Complaint would the plaintiff
be entitled to relief. Del. State Troopers Lodge No. 6 v. O'Rourke, Del.
Ch., 403 A.2d 1109 (1979). Furthermore, this Court must accept as
true all well-pleaded allegations of the claim, Danby v. Osteopathic Hospital
Assoc., Del. Ch., 101 A.2d 308 (1953); aft'd, Del. Supr., 104 A.2d
903 (1954), and must view the claim in a light most favorable to the
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plaintiff. Penn Mart Realty Co. v. Becker, Del. Ch., 298 A.2d 349 (1972).
Since shortly after its incorporation in 1971, Plato has been engaged

in exploring and drilling for off-shore oil and gas properties. In 1979,
Pennzoil-which owned 63% of the common stock of Plato, and
controlled another 10% through its subsidiary, Pogo-proposed to
merge its wholly-owned subsidiary PPC into Plato. After the merger,
Plato would survive as the 100%-owned subsidiary of Pennzoil, and
Plato's 26.4% public minority shareholder interest would be cashed-
out at $4.00 per share.

The cash-out merger was consummated on September 27, 1979,
after a special meeting of the Plato shareholders. At this meeting, a
majority of the outstanding shares of Plato stock were voted in favor
of the merger pursuant to 8 Del. C. § 251. However, because the merger
was not conditioned on a majority of the minority vote, and Pennzoil
effectively controlled 73.6% of the common stock, the merger approval
was assured. In any event, the merger received overwhelming approval
with 90% of the outstanding shares voted in its favor.

The plaintiff filed her complaint challenging the proposed merger
on September 26, 1979, one day before the special meeting was held.
The plaintiff alleged in her complaint that (1) the merger price of $4.00
per share was inadequate, (2) the sole purpose of the merger was to
"freeze-out" the minority shareholders, and (3) the proxy statement
contained false and misleading information. Plaintiff now seeks rescis-
sion of the merger or damages in the alternative.

In February and April, 1980, while this suit was pending, plain-
tiff's stock was surrendered for the merger price. The plaintiff claims
that she did not authorize the sale of the stock, and although she has
demanded that the exchange be reversed, Plato has refused to do so.
The defendants seek to dismiss the suit, as against the plaintiff only,
on grounds that she surrendered her shares and thereby acquiesced
in the merger. The plaintiff counters that she did not voluntarily tender
her shares, and even if she had so tendered, she did not thereby
acquiesce in the alleged breaches of fiduciary duty by the defendants.

On February 29, 1980, this action was dismissed as to POGO
and PPC with prejudice to the plaintiff only. Thus, for present purposes
the sole defendants are Plato and Pennzoil.'

1. During the extended period this claim has been pending the law with respect
to challenging mergers has changed drastically. See Weinberger v. UOP, Inc., Del. Supr.,
457 A.2d 701 (1983). Consequently, the plaintiff's claim challenging the business
purpose of the merger is no longer viable under Delaware law.
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[1] The law is well settled that "a stockholder cannot complain
of corporate action in which, with full knowledge of all the facts, he
or she has concurred." Elsier v. American Airlines, Inc., Del. Ch., 100
A.2d 219, 221 (1953); Trounstine v. Remington Rand, Inc., Del. Ch.,
194 A. 95 (1937). The question posed is whether the plaintiff
"concurred," or acquiesced, in the corporate action be tendering her
shares for the merger price. I conclude that under the circumstances
plaintiff's tender of her shares does not, in and of itself, demonstrate
acquiescence in the corporate conduct under attack and the motion
to dismiss must be denied.

[2] The defendants rely principally on Weinberger v. UOP, Inc.,
Del. Ch., C.A. No. 5642, Brown, V.C. (April 5, 1979), wherein this
Court limited the class of shareholders who could challenge a merger
to "those former shareholders of UOP who voted against the merger
and/or have not turned in their stock certificates." Slip. at 13. On
the strength of this holding, defendants contend that a shareholder
who either votes for the merger or turns in his shares has thereby
acquiesced in the merger. I do not share defendants reading of
Weinberger. The "and/or" language in Weinberger suggests that where
a shareholder votes against the merger he does not acquiesce in that
merger by thereafter surrendering his shares. Thus, the Weinberger
decision excluded only those shareholders who "voted to approve the
merger, turned in their shares and received their payment." Slip at
11. Because it did not deal with a situation in which certain shareholders
surrendered their shares after voting against the merger, Weinberger does
not stand for the proposition that any shareholder turning in his shares
thereby acquiesces in the corporate action in dispute.

Other cases cited by the defendants fully support this reading of
Weinberger. In Bershad v. Curtiss-Wright, Del. Ch., C.A. No. 5827,
Longobardi, V.C. (March 21, 1983), it was ruled that plaintiffs with
standing to challenge a merger were "those who did not vote in favor
of the merger and those who did not accept any benefit from the
merger." Slip at 15. Similarly, in Fisher v. Untied Technologies, Corp.,
Del. Ch., C.A. No. 5847, Hartnett, V.C. (May 12, 1981), the
Weinberger standard was interpreted to permit attack upon a merger
by "only those security holders who vote against a merger or do not
turn in their shares for redeemption. . . ." Slip at 4. These decisions
appear to apply Weinberger as extending standing to two classes of
plaintiffs-those voting against the merger and those not surrender-
ing their shares.

[31] The issue of acquiescence through share tendering appears
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controlled by Kahn v. Household Acquisition Corp., Del. Ch., C.A. No.
6293, Brown, V.C. (January 19, 1982), which held that "the accep-
tance of the merger price, standing alone, does not unequivocally
indicate acquiescence." Slip at 5. In Kahn, this Court denied a mo-
tion to dismiss the plaintiffs class action challenging a merger
notwithstanding that she had turned in her shares and accepted the
merger price. The Court noted that unlike an appraisal proceeding
under 8 Del. C. § 262, where the plaintiff must strictly adhere to the
statutory requirements, the plaintiff does not acquiesce "in all cor-
porate acts complained of against defendants simply because she has
accepted payment for her shares at the merger price." Slip at 3. The
Court concluded that the plaintiff had not acquiesced in the merger,
noting that (1) the plaintiff had actively pursued the litigation against
the defendants, (2) the plaintiff had alleged breaches of fiduciary duty
in addition to allegations of inadequate price, and (3) because the merger
was not conditioned on a majority of the minority vote, the plaintiff
"did no more than accept the amount she was powerless to do anything
about until such time as she could present her evidence and obtain
a decision in this case." These factors are all present in this case,
and point to the same result.

[4] The defendants argue, however, that because the plaintiff
filed her complaint before the merger vote was taken, she could not
have been misled by the allegedly false and misleading proxy statements.
They contend that the plaintiff was an informed shareholder and as
such is not entitled to relief. Bershad, supra at 15. However, in Bershad
the merger was conditioned on a majority of the minority vote. Where
such a dissent mechanism is lacking, as it is in the present case, so
that minority shareholders have no meaningful voice in the merger,
the approval process takes on an aura of inevitability. Under such
circumstances merely voting for the merger or surrendering shares
thereafter does not constitute acquiescence in the conduct which
preceded the merger. Plainly, more is needed to show acquiescence.
For example, in Trounstine, supra, the plaintiff voted against a reclassifica-
tion of his preferred shares and brought suit to set aside the corporate
action. Then, however, the plaintiff dismissed the suit and surrendered
his shares. After waiting several months the plaintiff again attempted
to challenge the corporate action. The Court held that under the
circumstances the shareholder had demonstrated his acquiescence in
the reclassification.

Moreover, even if the merger here had been subject to a majority
of minority vote-so that whether the plaintiff was an informed voter
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was a relevant consideration-the fact remains that the plaintiff effec-
tively voiced her dissent in voting against the merger. In such a situa-
tion, as previously noted, Weinberger does not hold that surrendering
of the plaintiffs shares, in and of itself, demonstrates acquiescence.
Rather, more is needed to show acquiescence in the corporate action.

In summary, where a merger is subject to an informed majority
of the minority vote a shareholder who votes in favor of the merger
and surrenders his shares thereby acquiesces in the corporate merger.
Weinberger, supra. However, in the absence of an informed majority
of the minority approval the surrender of shares, in itself, does not
demonstrate acquiescence. To the contrary, the fact that the plaintiff
has actively pursued litigation challenging the corporate act demonstrates
a lack of acquiescence. Therefore, the defendants' motion to dismiss
the Complaint must be denied but because a proper "business purpose"
is no longer a prerequisite to effectuating a merger under Delaware
Law, Weinberger, supra, the plaintiff's claims based on a lack of proper
business purpose must be dismissed.

The denial of defendants' motion to dismiss does not resolve the
question of whether plaintiff, (in view of her non-ownership status)
is a proper class representative. Although plaintiff seeks certification
of the class, defendants have requested the opportunity for further
discovery and briefing. The resolution of that issue is left to another day.

An order should be submitted.

SPRAGUE ELECTRIC CO. v. VITRAMON, INC.
No. 7586

Court of Chancery of the State of Delaware, New Castle

October 25, 1984

Plaintiff, Sprague Electric Company, filed an injunctive action
for misappropriation of trade secrets against defendant, Vitramon, Inc.
Defendant then moved to dismiss or stay the action on the ground
that there existed a prior pending action among the subsidiaries of
the parties related to the same acts and transactions at issue.

The court of chancery, per Vice-Chancellor Berger, granted defen-
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dant's motion to stay on the basis that there was a prior action pending
elsewhere, involving the same parties and the same issues, which would
possibly be decided within a few weeks.

1. Action 0 69(2)

The decision to stay an action in favor of a prior suit is within
the sound discretion of the court.

2. Action 0 69(2), 69(4)

Although there may be limitations imposed upon the parties by
the prior pending action sufficient to warrant denial of a motion to
dismiss, these limitations do not justify maintaining two parallel actions
simultaneously.

Arthur G. Connolly, Esquire, of Connolly, Bove, Lodge & Hutz,
Wilmington, Delaware, for plaintiffs.

R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wil-
mington, Delaware, for defendants.

BERGER, Vice-Chancellor

Plaintiff, Sprague Electric Company ("Sprague") filed this
injunctive action for misappropriation of trade secrets against defen-
dant, Vitramon, Inc. ("Vitramon") on May 2, 1984 (the "Delaware
action"). Shortly thereafter, defendant moved to dismiss or stay this
action on the ground that there exists a prior pending action among
subsidiaries of the parties relating to the same acts and transactions
at issue here. This is the decision on defendant's motion to dismiss
or stay.

Sprague, a Massachusetts corporation, manufactures electrical
capacitors and other electronic components including ceramic capacitors.
Vitramon, a Delaware corporation with several European subsidiaries,
is a Sprague competitor in the manufacture and sale of ceramic
capacitors. The complaint alleges that Vitramon and its European
subsidiaries hired three individuals formerly employed by Sprague's
Belgian subsidiary, Sprague Electromag ("Sprague Belgium") during
the period from October, 1982 through January, 1984. These
individuals allegedly had access to and knowledge of various Sprague
trade secrets which now are being used by Vitramon.

The prior action, filed in March, 1984 in the Commercial Court
of Oudenaarde, Belgium (the "Belgian action"), was brought by
Sprague Belgium against two European subsidiaries of Vitramon and
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one of the three individuals referred to in the Delaware action. The
Belgian action complains of basically the same alleged wrongful conduct
as the Delaware action and seeks orders requiring the corporate defen-
dants to cease using the services of the three former Sprague employees
and to cease using Sprague trade secrets as well as an order requiring
defendants to turn over any Sprague documents or data in their
possession.

[1] It is settled law in Delaware that the decision to stay an
action in favor of a prior suit is within the sound discretion of the
Court. McWane Cast Iron Pipe Corp. v. McDowell- IVellman Engineering
Co., Del. Supr., 263 A.2d 281 (1970). Based on the factors set forth
in McWane, I conclude that defendant's motion for a stay should be
granted.

Plaintiff does not take issue with defendant's assertion that the
parties and issues in the two actions are substantially the same. In
addition, plaintiff acknowledges that the Belgian action will be heard
and, possibly, decided in a matter of weeks, if not sooner. A poten-
tially dispositive hearing in the Belgian action was held on September
13, 1984.

Plaintiffs principal opposition to the motion is based on the fact
that the Belgian action is a local and limited one wherein the parties
have no pre-trial discovery and limited control over the presentation
of evidence at trial. The affidavits submitted by the parties indicate
that, in the Belgian action, neither party can compel the attendance
of witnesses, the attorneys cannot cross-examine witnesses, there is
no pre-trial discovery and damages are not awarded. Upon the request
of either party, however, the President Judge can require the atten-
dance of witnesses, direct specific questions to them and compel the
production of documents. In lieu of damages, the Belgian Court may
impose heavy fines for failure to respect the Court's decision.

[2] Although these limitations are sufficient to warrant denial
of the motion to dismiss, they do not justify maintaining two parallel
actions simultaneously. Belgium is a more convenient forum for the
resolution of many of the issues raised in both actions. The alleged
wrongs occurred primarily in Belgium or other parts of Europe and
the principals as well as most of the relevant business documents are
located there. Indeed, the only contact with Delaware is the fact that
defendant is incorporated in this state. Finally, plaintiff chose to begin
its litigation on this matter through the Belgian action. Thus, there
can be no argument that a stay of the Delaware action will defeat
plaintiff's choice of forum.

For the foregoing reasons, the Delaware action is hereby stayed
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pending final resolution of the Belgian action.
IT IS SO ORDERED.

TECHNICON DATA SYSTEMS CORP. v. CURTIS 1000, INC.
No. 7644

Court of Chancery of the State of Delaware, New Castle

August 21, 1984

Plaintiff sought a preliminary injunction to enjoin Curtis 1000,
Inc. from marketing a computer system alleged to have been developed
through the misappropriation of plaintiff's computer trade secrets.

The court of chancery, per Vice-Chancellor Berger, determined
that the Technicon trade secrets at issue were: (1) not readily ascer-
tainable by the competing computer industry, (2) not appropriated
by defendant through proper means, and (3) not legitimately discovered
through reverse engineering processes. The court also found that plain-
tiff had taken reasonable measures to assure the confidentiality of its
computer interface data and was not a party to an illegal tying
arrangement. Accordingly, the court was satisfied that plaintiff had
made a sufficient showing of probable success on the merits, immi-
nent irreparable injury, and that the harm to the plaintiff outweighed
the harm to the defendant or to the public interest. Application for
preliminary injunction was granted.

1. Injunction 0= 151

In seeking a preliminary injunction, plaintiff has the burden of
showing a reasonable probability of success on the merits if a trial
was held.

2. Evidence 0- 80(1)

In an application for a preliminary injunction where neither party
to the action indicates that any other jurisdiction's law on the disputed
subject would differ from that of the present forum, the law of the
present forum is presumed to be applicable.
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3. Torts C 10(5)

To be a trade secret, information sought to be protected must
not be generally known or readily ascertainable, must have been
developed at the plaintiff's expense, and must be the subject of the
plaintiff's intent to keep it confidential. DEL. CODE ANN. tit. 6, § 2001(4)
(1982).

4. Torts 0 10(5)

Assuming that a trade secret had been obtaihed by proper means,
reverse engineering time is a factor in determining whether the infor-
mation so obtained was readily ascertainable.

5. Torts 0 10(5)

In a situation where a trade secret is unknown, yet communicated
through a basic and well known method of transmission, novelty is
not a requirement to the same extent as for patentability.

6. Torts C 10(5)

Unless the holder of a trade secret voluntarily discloses or fails
to take reasonable precautions to insure its secrecy, the law does not
require that every conceivable security device be installed to protect
the trade secret.

7. Torts 0 10(5)

In a situation where access to a hospital computer system is
necessarily flexible to accommodate the logistic and geographic diver-
sity of its users, a standard of reasonableness, not completeness, applies
to the protection of its interface data from misappropriation.

8. Torts C 10(5)

Under the Uniform Trade Secrets Act, plaintiff can establish
misappropriation of a trade secret if the information needed to emulate
the secret was obtained by improper means. DEL. CODE ANN. tit. 6,
§ 2001(2) (1982).

9. Torts 0 10(5)

Relationships giving rise to a duty not to use or disclose trade
secret knowledge is not necessarily dependent upon contract. In a situa-
tion where defendant had reached a confidentiality agreement with
a former employer, circumstances give rise to a duty to maintain secrecy
and limit use of the employer's trade secret. DEL. CODE ANN. tit. 6,
§ 2001(2)(b)(2)(B) (1982).

1985]



DELAWARE JOURNAL OF CORPORATE LAW

10. Torts 0 10(5)

Where a product's trade secret can be determined through reverse
engineering, protection for the product cannot be claimed.

11. Torts 0 10(5)

A trade secret has been misappropriated when a defendant knows
or has reason to know that a competing product was developed, in
part, using trade secrets derived from or through a person who had
utilized improper means to acquire them. DEL. CODE ANN. tit. 6, §
2001(2)(b)(2) (1982).

12. Monopolies 0-- 17(2.5)

As a general rule, the development and introduction of a system
of technoligically interrelated products is not sufficient alone to establish
a per se unlawful tying arrangement, even if the new products are
incompatible with products then offered by the competition, and
effective use of any of the new products necessitates purchase of some
or all of the others.

13. Injunctions C=- 137(2), 137(4)

In action upon an application for a preliminary injunction, the
probability of ultimate success is one of the elements which must always
be weighed in the balance, along with the probability of any harm
to be suffered by one party or the other on account of giving or
withholding the temporary relief.

14. Trademarks C--- 5, 95

When defendant's product has been developed through the
appropriation of plaintiff's trade secrets, connection of the defendant's
product to plaintiff's product line may be irreparably harmful to plaintiff
in the form of loss of goodwill and unfair competitive advantage.

15. Injunction 0-- 135

Where it does not appear that financial impact on defendant nor
expressed public interest outweighs potential harm to the plaintiff, the
court in its discretion may issue a preliminary injunction enjoining
the commercial exploitation of the plaintiff's trade secret.

Douglas E. Whitney, Esquire, Donald F. Parsons, Jr., Esquire,
and Jeffrey S. Welch, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiff.
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John H. Small, Esquire, and Wayne J. Carey, Esquire, of Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for defendant.

BERGER, Vice-Chancellor

Technicon Data Systems Corp. ("Technicon") brought this action
to enjoin Curtis 1000, Inc. ("Curtis") from misappropriating plain-
tiff's computer trade secrets. On June 7, 1984, Technicon's applica-
tion for a temporary restraining order was denied and on July 2, 1984,
Curtis' motion to stay this action in favor of a subsequently filed federal
action also was denied. This is the decision, following extensive
expedited discovery, briefing and oral argument, on plaintiff's motion
for a preliminary injunction.

The Technicon product that forms the basis of this lawsuit is called
the Medical Information System ("MIS"), a computerized system for
the storage, transmittal and display of hospital data. The MIS consists
of a non-Technicon mainframe host computer connected to numerous
video matrix terminals ("VMTs") located throughout the hospital.
A person using the VMT, which includes a display screen, keyboard
and electronic lightpen, is able to give instructions and input and
retrieve data stored in the host computer. For example, a physician
is able to prescribe medication for his patient by finding the appropriate
medicine on a display on the screen and pointing the lightpen at the
medicine selected. The information is transmitted to the host com-
puter and, depending upon the instructions given by the physician,
the prescription may be printed out at the pharmacist's VMT and
the appropriate nursing station VMT.

Technicon contends that a portion of the computer technology
which enables the host computer and VMTs to communicate with
each other (the communications interface) is proprietary trade secret
information improperly obtained and used to develop defendant's MSI
1000 system. The MSI 1000 consists of a printed circuit board and
an emulation program that were designed to enable an IBM personal
computer ("IBM PC") to be connected to the MIS host computer
and function as a Technicon VMT. Plaintiff contends that, among
other things, the non-standard control and function codes, the characters
used to begin and end data transmissions, the combination of error
checking and acknowledgment messages used and the data screen coor-
dinates and lightpen codes are trade secrets.

Technicon argues that the evidence presented at this preliminary
stage establishes that the individuals who developed defendant's MSI
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1000 obtained these trade. secrets from confidential schematics and other
written materials and from their improper manipulation of operating
MISs at various hospitals.

At the TRO stage of this litigation, plaintiff argued that Kurt
Lawrence ("Lawrence") had misappropriated a Technicon emulation
program allegedly used to develop the MSI 1000. Now that the record
has been significantly expanded, the focus has shifted to George
Bridgmon ("Bridgmon") and John Cline ("Cline"). Bridgmon and
Lawrence are former Technicon employees who set up independent
computer businesses in the summers of 1982 and 1983 respectively
and merged their two companies to form Medsoft, Inc. ("Medsoft")
early in 1984. Bridgmon worked for Technicon from 1975 to 1979
assisting in the installation of the MIS at several hospitals. Immediately
prior to his departure in July, 1979, Bridgmon had been assigned to
Jewish Hospital of St. Louis. Bridgmon left Technicon to become the
Vice President in charge of Jewish Hospital's newly installed MIS.

Bridgmon had access to numerous Technicon manuals both during
his tenure with Technicon and while supervising the operation of the
MIS as an employee of Jewish Hospital. Bridgmon knew that Technicon
considered many of its technical manuals confidential and that the con-
tracts between Technicon and its MIS customers contained confiden-
tiality provisions. In addition, Bridgmon executed a confidentiality
agreement while employed by Technicon and, while employed by Jewish
Hospital, executed one of the hospital's contracts with Technicon on
behalf of the hospital.

In the spring of 1983, Bridgmon, then working as a private
consultant primarily for hospitals using the MIS, decided to develop
an interface which would allow a microcomputer such as the IBM
PC to emulate the Technicon VMT. By that time, Technicon had
been working on a physicians' office system for almost one year. Using
a Convergent Technology microcomputer (the "CT"), Technicon was
developing a system whereby a doctor would be able to computerize
his office records and also use his CT as a remote VMT capable of
interfacing with the hospital's host computer. Lawrence had been work-
ing on an aspect of this project for Technicon since July, 1982. In
early 1983, at about the same time that he decided to develop the
VMT interface, Bridgmon attended a demonstration by Lawrence of
Technicon's prototype of its physicians' office system. This meeting
apparently marks the beginning of the Bridgmon/Lawrence associa-
tion that eventually led to the formation of Medsoft.

After unsuccessfully attempting to recruit two Technicon employees
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to design the VMT interface for him, Bridgmon contacted General
Technology Corporation to work on the project. At his first meeting
with General Technology in September, 1983, Bridgmon met Cline,
an electrical engineer who was a consultant to the company. When
Cline and Bridgmon met again a few weeks later, Cline told Bridgmon
that he would need access to an operational MIS in order to develop
and later test an interface board.

Following these first two meetings, but before Bridgmon and Cline
had decided to go forward with the project, Bridgmon sent Cline several
pages of schematics which Bridgmon described as Zentec schematics.
Zentec manufactures VMTs for Technicon using a modification of
standard Zentec equipment. Pursuant to Zentec's manufacturing agree-
ment with Technicon, Zentec is obligated to maintain the confiden-
tiality of the schematics and other technical information relating to
the VMT. The schematics that Bridgmon sent to Cline in the fall
of 1983 were not diagrams of the standard Zentec product. Rather,
they were schematics for the Technicon VMT lightpen option.

The evidence indicates only two sources from which Bridgmon
could have obtained these diagrams. He could have taken them from
the Technicon T4201 Theory of Operation & Maintenance Manual,
copies of which were provided to Jewish Hospital during the time
Bridgmon was working there and distributed through Bridgmon's wife,
who also was working at the hospital. Alternatively, and according
to Bridgmon's testimony, the schematics were obtained directly from
Zentec. Bridgmon says that, while employed by Jewish Hospital to
oversee the MIS, he decided that the MIS maintenance should be
performed by the hospital rather than Technicon. In the fall of 1980,
Bridgmon claims to have called up the maintenance and repair depart-
ment at Zentec, explained to Zentec that Jewish Hospital was using
the Technicon system and was setting up a repair facility for that system
and asked for "whatever information was freely available" for the
VMT and its lightpen.

As a result of that phone call and other similar requests made
during the period from September, 1980 through May, 1982, Bridgmon
received packets of information from Zentec including the schematics
he later gave to Cline. Bridgmon says that none of the diagrams or
other documents contained any proprietary notice and that Bridgmon
had no reason to think that the information provided was confiden-
tial. The schematics produced by Cline during discovery do not contain
any proprietary notice other than the confidential stamp used in the
course of the litigation.
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Although defendant contends that Cline never used the schematics
provided by Bridgmon, Cline testified that he studied the schematics,
highlighted different portions of the circuitry shown on the diagrams
and identified an error in one of those circuits. Cline's admissions,
together with plaintiff's evidence that the schematics would have been
helpful in deciphering the communications interface, make it reasonable
to conclude that Cline used the schematics in developing the MSI 1000.

The record indicates that the majority of the developmental work
was accomplished by using operating MISs. During the fall of 1983,
while Bridgmon and Cline were discussing the interface project,
Bridgmon was acting as a consultant at Presbyterian Hospital in Albu-
querque, New Mexico. Without the hospital's permission, Bridgmon
and Cline tapped into Presbyterian's MIS after normal working hours
for the purpose of deciphering certain aspects of the communications
interface between the VMT and the host computer. By sending a known
instruction through the VMT and studying the electronic impulses
transmitted by the VMT for the particular function chosen, Bridgmon
and Cline claim to have discovered the function codes and other alleged
Technicon trade secrets necessary to create the MSI 1000 circuit board
and emulation program. This procedure was described by a non-party
witness as, essentially, a wiretap and is the cornerstone of what defen-
dant claims was an accepted and proper method of reverse engineering.

Bridgmon and Cline did not perform all of their work at
Presbyterian Hospital. In March, 1984 they started working at
Methodist Hospital of Indiana. Cline testified that they did not remain
at Presbyterian Hospital because he was told that it "did not wish
to cooperate."

The Methodist Hospital official responsible for its computer
systems, Mr. Day, says that Bridgmon informed him on January 12,
1984, that the card and interface protocol were completed and that
work was continuing on the lightpen software and color monitor. Day
agreed to allow Bridgmon to test his product at Methodist Hospital
at a time when Day understood from Bridgmon that "the develop-
ment of the circuit board had been substantially completed. .... "
In fact, as of January 12, 1984, Bridgmon and Cline still were unable
to trap and store MIS data in the IBM PC and, as late as April,
1984, Bridgmon and Cline were unable to display all of Technicon's
different screens on the IBM PC and were unable to display any screens
through direct instructions on the IBM PC. Instead, the instructions
had to be given by the VMT to which the IBM PC was connected.
In other words, the interface project was far from complete.
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More recently, Bridgmon and Cline have continued the develop-
ment and testing of their interface project at the University of California
at Irvine Medical Center ("UCI"). UCI hired Bridgmon in April,
1984, to help oversee the installation of the MIS there. Cline and
Bridgmon, who were not authorized by UCI to use its facilities for
this purpose, worked in the evenings on further development of their
interface project. At UCI, as they did at Presbyterian and Methodist
Hospitals, Bridgmon and Cline tapped into the MIS to monitor and
trap information being communicated between the VMT and the host
computer.

Finally, Bridgmon and Cline have been testing their system at
the National Institutes of Health ("NIH") with the express permis-
sion of NIH. However, Bridgmon and Cline have been authorized
only to demonstrate the MSI 1000, not to develop it. Dr. Lewis, the
Associate Director for Information Systems at the Clinical Center of
NIH, testified that it is not part of the MSI 1000 demonstration for
the Technicon VMT and IBM PC both to be connected to the host
computer at the same time. Thus, from the present record, it does
not appear that NIH has authorized Bridgmon or Cline to use their
wiretap to intercept transmissions between the VMT and the host
computer.

Curtis came into the picture in late January, 1984. Lawrence,
who already had an agreement with Curtis to market his physicians'
office system, set up a meeting for Bridgmon with several Curtis
representatives. Bridgmon described the interface project to Curtis and
explained both the product and the manner in which it was developed.
In early March, 1984, Curtis representatives attended a demonstra-
tion of the interface prototype at Methodist Hospital. The Curtis
representatives saw how the wiretap process worked and asked Cline
how the product had been developed and whether it had been developed
independently. During subsequent conversations, Curtis representatives
asked Bridgmon whether he had ever signed any confidentiality agree-
ment with Technicon. Bridgmon replied that to the best of his
knowledge he had not. In fact, Bridgmon had signed such an agree-
ment with Technicon. •

On March 31, 1984, Curtis entered into an exclusive license agree-
ment with Medsoft to market the MSI 1000. The contract includes
warranties by Medsoft that neither the corporation nor any of its
officers, directors or employees has entered into any confidentiality
agreement restricting Medsoft's rights to use or license the MSI 1000
and that licensing of the product by Curtis will not violate any pro-
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prietary interest or intellectual property rights of any third party. In
addition, the contract requires Medsoft to provide an opinion of counsel
confirming the warranties and requires Medsoft to indemnify Curtis
for various potential damages including damages resulting from viola-
tion of proprietary or intellectual property rights.

Since early April, 1984, Curtis has been actively promoting the
MSI 1000. As of last month, approximately 55 MSI 1000s had been
ordered from Curtis although it is unclear whether any of those orders
have been filled.

[1, 2] In determining whether plaintiff has established a
reasonable likelihood of success on the merits, a threshold question
has been raised as to the appropriate choice of law governing the claimed
misappropriation of plaintiffs trade secrets. Plaintiff acknowledged,
in its brief in opposition to defendant's motion to stay this action,
that Delaware law might not be applicable. However, neither party
briefed this issue in connection with the pending motion. Defendant,
without citation, commented in a footnote that Technicon has the
burden of establishing the applicable law and that no actionable tort
occurred in Delaware. Inasmuch as neither side has presented any
authority indicating that any other jurisdiction's law on this subject
would differ materially from that of Delaware, the law of this state
will be presumed to be applicable for purposes of this motion. See Eckmar
Corp. v. Malchin, Del. Ch., 297 A.2d 446 (1972); Bowl-Mor Company,
Inc. v. Brunswick Corporation, Del. Ch., 297 A.2d 61 (1972).

[3] Under the Uniform Trade Secrets Act (the "Act"), 6 Del.
C. §§ 2001-2009, (1982) acutal or threatened misappropriation of trade
secrets may be enjoined. Defendant contends that none of the infor-
mation used by Bridgmon and Cline to develop the MSI 1000 is a
trade secret. That term is defined in the Act as:

... information, including a formula, pattern, compilation,
program, device, method, technique, or process that:

a. derives independent economic value, actual or
potential, from not being generally known to, and not being
readily ascertainable by proper means by, other persons who
can obtain economic value from its disclosure or use; and

b. is the subject of efforts that are reasonable
under the circumstances to maintain its secrecy.

6 Del. C. § 2001(4).
Curtis argues that the function and control codes and other aspects
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of the MIS communications interface claimed by Technicon to be trade
secrets are both readily ascertainable by proper means and have not
been the subject of reasonable efforts to maintain their secrecy.

[4] The record evidence supports the conclusion, at this
preliminary stage, that the MIS communications interface, as a whole,
is not readily ascertainable by proper means. Even assuming for the
moment that the wiretap method of intercepting transmissions used
by Bridgmon and Cline is a proper means of obtaining the informa-
tion, by their own testimony Bridgmon and Cline devoted more than
2,000 man hours to this project. Moreover, Dr. Lewis testified that,
as of a few weeks ago, the MSI 1000 still is unable to fully emulate
the Technicon VMT. Although only a portion of the time spent on
this project was devoted to deciphering Technicon's alleged trade secrets,
the evidence indicates that the alleged "reverse engineering" done
by Bridgmon and Cline was a time consuming process. Defendant's
expert witness, Ronald Hutchins, confirms this conclusion. Hutchins'
affidavit states that the documents produced by Bridgmon and Cline
show that they "spent a considerable amount of effort" before they
were able to decipher two of the non-standard control and function
codes used in the Technicon MIS. On this record, I conclude that
the alleged trade secrets are not "readily ascertainable." See Electro-
craft Corp. v. Controlled Motion, Inc., Minn. Supr., 332 N.W.2d 890
(1983).

[5] Defendant stresses that electronic signals representing the
binary system of "ones" and "zeros" are the basic and well known
method of transmitting computer data. They say that the electronic
signals intercepted by Bridgmon and Cline cannot be deemed trade
secrets since anyone knowledgeable in the industry would be familiar
with the communication method used by Technicon. By analogy, defen-
dant is saying that because everyone knows that the combination to
a safe consists of three numbers, the numbers that will open Technicon's
safe are not secret. Perhaps this is an oversimplification, but it points
out the fallacy in defendant's argument.

[6] As to the second part of the definition of a "trade secret,"
I find that plaintiff probably will be able to establish at trial that it
made reasonable efforts, under the circumstances, to maintain the
secrecy of the communications interface. Technicon employees were
required to execute confidentiality agreements; the contracts between
Technicon and hospitals using the MIS included confidentiality
provisions; those Technicon manuals which contain schematics and
other technical information about the communications interface are
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marked confidential at the beginning of the manual; and Zentec, the
manufacturer of the VMT, is under a written obligation to maintain
the confidentiality of Technicon's system.

Defendant argues that the hospital confidentiality provisions are
too vague and overbroad to be meaningful and points out that
Technicon failed to take numerous other protective measures. For
example, neither the VMTs nor the cables connecting them to the
host computer bear any proprietary legend; the first screen display
on the VMT does not warn the user of any confidentiality requirements;
the VMTs are not restricted to "secure" areas of the hospital; the
cables connecting the VMTs with the host computer do not contain
any special locking plugs; and the hospitals routinely issue access codes
to hundreds of people apparently without any restriction or supervi-
sion by Technicon.

[7] However, the law does not require that every conceivable
security device be installed to protect a trade secret. See E. L duPont
de Nemours & Co. v. Christopher, 431 F.2d 1012 (5th Cir. 1970). If the
MIS is to serve its purpose, it is reasonable to expect that hospitals
would provide access codes to many of its employees and would place
the VMTs at accessible locations throughout the building. Moreover,
at least at NIH, the access codes given to various classes of employees
and non-employees automatically limit the extent to which the users
are able to get into the MIS. Finally, the same considerations which
seem to require a degree of accessibility to the MIS also provide a
certain amount of security. Hospitals function 24 hours a day. Thus,
as happened with Bridgmon and Cline, other employees may notice
and report someone working at a VMT late at night on other than
routine hospital matters. In short, although the evidence indicates that
Technicon might have taken additional steps to secure the confiden-
tiality of its communications interface, I find that those precautions
it did take are likely to be found reasonable under the circumstances.

[8] The next issue is whether Technicon's trade secrets were
misappropriated. Defendant acknowledges that Bridgmon gave Cline
several pages of schematics for the lightpen option and that Bridgmon
and Cline tapped into operating MISs to derive the information needed
to develop the MSI 1000. Thus, if either the schematics or the infor-
mation derived from the wiretap were obtained by improper means,
Technicon will be able to establish misappropriation under 6 Del. C.

2001(2).
Plaintiff contends that Bridgmon's description of the manner in

which he obtained the schematics should not be believed. Plaintiff points
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to a Zentec official's affidavit as evidence that Zentec has maintained
the confidentiality of Technicon's trade secrets and would not have
sent the schematics to Bridgmon. Alternatively, plaintiff says that it
would make no sense for Zentec to send Bridgmon only a partial set
of schematics as loose sheets without any cover letter. For these reasons,
Technicon argues that Bridgmon must have obtained the schematics
he gave to Cline from the T4201 Theory of Operation & Maintenance
Manual which bears a proprietary notice on the inside of the cover.

Although the evidence, when weighed after trial, may support
this conclusion, I accept Bridgmon's version of how he obtained those
documents for present purposes. In doing so, however, I do not accept
Bridgmon's conclusion that he had no reason to know that the
schematics were confidential. By Bridgmon's account, before obtain-
mng any information from Zentec, he explained that Jewish Hospital
was using a Technicon MIS and needed technical data with which
to set up an in-house repair facility for the Technicon equipment. In
subsequent telephone calls, Bridgmon states that he obtained addi-
tional information from Zentec after explaining that he had been given
similar documents in the past. In other words, Bridgmon obtained
Technicon data from Zentec not as a member of the general public
but as a representative of a hospital authorized to receive that infor-
mation directly from Technicon.

[9] By virtue of his former association with Technicon and his
later affiliation with Jewish Hospital, Bridgmon knew that he had a
duty to maintain the confidentiality of Technicon's trade secrets both
as an individual (pursuant to his own confidentiality agreement) and
as a representative of Jewish Hospital (pursuant to the hospital's contract
with Technicon containing confidentiality provisions). Bridgmon also
knew that the Technicon user manuals, several of which he helped
to prepare, did not contain schematics and other technical data relating
to the communications interface. Thus, he had reason to know that
the documents he obtained from Zentec were not similar to those
manuals which Bridgmon claimed were not treated as confidential by
Technicon. Based upon this evidence, I find that Bridgmon acquired
the schematics from Zentec "under circumstances giving rise to a duty
to maintain [their] secrecy or limit [their] use ... " 6 Del. C. §
2001(2)b.2.B.

[10] Defendant contends that the method by which Bridgmon
and Cline intercepted and deciphered data transmissions between the
VMT and the host computer is a well recognized method of reverse
engineering and is not actionable. Reverse engineering is the process
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by which a finished product is broken down into its component parts
or otherwise analyzed to determine the manner in which the product
was created. Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470 (1974).
Plaintiff agrees with the general proposition that trade secrets may
be legitimately discovered through reverse engineering. However plain-
tiff argues that the MIS communications interface has never been made
available to the public and, thus, could not be reverse engineered by
proper means.

Technicon does not sell its software or documentation to its
customers. Under its contracts, Technicon licenses its software and
technical data to the customer for the customer's use subject to
confidentiality provisions contained in the contracts. Even customer
modifications to Technicon's software are covered by Technicon's
confidentiality provisions. For example, several years after NIH con-
tracted with Technicon to obtain the MIS, NIH acquired a perpetual
software license from Technicon. The parties contemplated that NIH
would be modifying the licensed Technicon software for specific pro-
grams needed by NIH. Pursuant to contract modification No. 44, NIH
agreed, among other things, that any enhancements or modifications
to Technicon's software which retain or reveal any of Technicon's
software shall continue to be subject to the non-disclosure provisions
of the original agreement. Technicon maintains that this type of
non-disclosure requirement prohibits anyone from tapping into the MIS
at least where, as here, the purpose of the electronic interception is
to develop a competing system for commercial use. In other words,
Technicon says that its communications interface is not subject to being
reverse engineered by any method because that aspect of the MIS is
not in the public domain.

The parties cited numerous cases addressing the question of
whether a particular product had been reverse engineered and whether
a process or product is a trade secret. See, e.g. Midland-Ross Corp. v.
Yokana, 293 F.2d 411 (3rd Cir. 1961); Cataphote Corp. v. Hudson, 444
F.2d 1313 (5th Cir. 1971); Permagrain Products, Inc. v. U.S. Mat & Rubber
Co., Inc., 489 F. Supp. 108 (E.D. Pa. 1980); Franke v. Wiltschek, 209
F.2d 493 (2d Cir. 1953); Data General Corporation v. Digital Computer
Controls, Inc., Del. Ch., 297 A.2d 433 (1971). However, these cases
are not helpful on the issue of whether a product may be the subject
of reverse engineering.

Although this legal issue may become significant at a latter stage
of this proceeding, at this point it is not dispositive because even if
the communications interface is subject to reverse engineering,
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Bridgmon and Cline used improper means to perform this task. Their
work at both Presbyterian Hospital and UCI was not authorized and
cannot be reasonably viewed as consistent with the consulting
agreements pursuant to which Bridgmon was given access to the
facilities. At Methodist Hospital, Bridgmon and Cline were given
permission to use the MIS but the evidence indicates that that per-
mission was given pursuant to a misrepresentation made by Bridgmon
as to the stage of completion of his project.

[11] Based upon this preliminary determination that plaintiff
has established a likelihood of establishing that Bridgmon mis-
appropriated trade secrets, it follows that Technicon is likely to establish
that defendant, also, misappropriated trade secrets. At the very least,
as a result of the discovery taken to date, Curtis knows or has reason
to know that the MSI 1000 was developed, in part, using trade secrets
"derived from or through a person who had utilized improper means
to acquire [them]; . . .acquired under circumstances giving rise to
a duty to maintain [their] secrecy or limit [their] use; or ... derived
from or through a person who owed a duty to [Technicon] to main-
tain [their] secrecy or limit [their] use. . . ." 6 Del. C. § 2001(2)b.2.

Even if plaintiff establishes misappropriation, defendant contends
that plaintiff should not obtain relief because plaintiff's alleged anti-
competitive practices constitute unclean hands. Defendant's unclean
hands defense does not appear to be supported by the facts or law
and, thus, does not alter my conclusion that plaintiff has demonstrated
a likelihood of success on the merits. Defendant alleges that Technicon's
use of non-standard communications requiring the use of only
Technicon VMTs and printers with the MIS constitutes a per se illegal
tying arrangement in violation of federal antitrust laws. There is no
evidence that Technicon requires its MIS customers to purchase
Technicon printers or VMTs. As a practical matter, because of
incompatible technology, those purchases may be necessary. However,
the authorities cited by defendant do not support the proposition that
technologically interrelated products constitute a per se unlawful tying
arrangement. See e.g. Times-Picayune Publishing Co. v. U.S., 345 U.S.
594 (1953); United Shoe Mfachine Corp. v. U.S., 258 U.S. 451 (1922);
Ungar v. Dunkin' Donuts of America, Inc., 531 F.2d 1211 (3rd Cir. 1976);
Response of Carolina, Inc. v. Lease Response, Inc., 537 F.2d 1307 (5th
Cir. 1976).

[12] The decision in Foremost Pro Color, Inc. v. Eastman Kodak
Co., 703 F.2d 534 (9th Cir. 1983) specifically rejected such a claim
on facts similar to those at issue here. In Foremost, Kodak's new line
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of cameras, film, photographic paper and chemicals were alleged to
constitute a per se unlawful tying arrangement because they are
incompatible with competitors' products. The court noted that, when
a company introduces new technology, it often produces related
accessories which are only compatible with the new product. Since
there is no immediate competition in the newly developed product
market, the technological tie cannot foreclose competition. The court
held that:

[The] development and introduction of a system of
technologically interrelated products is not sufficient alone
to establish a per se unlawful tying arrangement even if the
new products are incompatible with the products then offered
by the competition and effective use of any one of the new
products necessitates purchase of some or all of the others.

Id. at 543.
At this point, the evidence establishes that when Technicon developed
the MIS it, like Kodak, was introducing new technology. There being
no comparable computer system on the market, it follows that there
was nothing with which the MIS could have been made compatible.

[13] In addition to establishing a probability of success on the
merits, Technicon must demonstrate both that it will suffer irreparable
injury and that the harm to plaintiff if injunctive relief is denied will
be greater than that which defendant will suffer if the injunction is
granted. Bayard v. Martin, Del. Supr., 101 A.2d 329 (1953). Plaintiff
claims that defendant's wrongful acts are damaging its good will and
that, absent injunctive relief, others will be encouraged to misap-
propriate Technicon's trade secrets. Bridgmon himself described the
Technicon MIS as the "Cadillac" of the industry. If defendant's MSI
1000 is connected to the Technicon MIS and defendant's product causes
damage to the MIS, Technicon's customers may blame the Technicon
products for the malfunction, thereby damaging Technicon's reputa-
tion in the industry. In addition, plaintiff argues that defendant would
gain an unfair competitive advantage if it were allowed to market the
MSI 1000. Technicon's physicians' office systems has been in develop-
ment for two years and now is ready to be marketed.

Defendant claims that any alleged harm to plaintiff will be com-
pensable in money damages. Moreover, defendant maintains that a
balancing of the equities requires denial of injunctive relief. Defen-
dant claims to have incurred development and marketing costs of
approximately $200,000 and obligations for further marketing and
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equipment of approximately $2 million. Aside from the financial im-
pact on Curtis, defendant argues that the public interest militates against
an injunction. It is undisputed that several hospitals currently using
the MIS are anxious to obtain a product like the MSI 1000 in order
to provide greater versatility at lower cost.

[14, 15] I am satisfied that plaintiff has made a sufficient show-
ing of irreparable harm in the form of loss of good will and unfair
competitive advantage. See Amerkan Totalisator Co., Inc. v. Autotote Limited,
et al., Del. Ch., C.A. No. 7268, Longobardi, V.C. (August 18, 1983);
F.M.C. Corp. v. Varco International, Inc., 677 F.2d 500 (5th Cir. 1982).
Nor does it appear that the financial impact on defendant or the public
interest expressed by the hospitals outweighs the harm to plaintiff.
Although the hospitals' interest in a more economical and versatile
computer system is understandable, there is no evidence that the quality
of patient care is at stake. Cf Dickinson Medical Group, P.A. v. Foote,
Del. Ch., C.A. No. 834-K, Brown, C. (May 10, 1984).

Based upon the foregoing, plaintiff's motion for a preliminary
injunction will be granted. However, the parties have not addressed
the question of the bond to be posted by plaintiff. Accordingly, the
Court will hear argument on this issue alone on Thursday, August
23, 1984 at 4 p.m. I request that plaintiff submit a proposed form
of order, on notice, for the Court's consideration on or before Thursday,
August 23rd.

UNITED PACIFIC INSURANCE CO. v. RIPSOM
No. 7056

Court of Chancery of the State of Delaware, New Castle

September 25, 1984

Plaintiff, United Pacific Insurance Co., sought to impose either
a constructive trust or equitable lien upon certain funds held by defen-
dant Bank of Delaware. These funds were payments from the state
of Delaware to defendant New Castle Construction Co., Inc. for state
highway improvements. Bank of Delaware filed a counterclaim for
funds held by United Pacific Insurance Co.

The court of chancery, per Vice-Chancellor Hartnett, held that:
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(1) plaintiff had priority over bank's interest in construction company's
accounts receivable as bank's interest arose only after money was owed
and plaintiff's interest arose earlier, at formation of a suretyship con-
tract; (2) acceptance by bank of repayment of a loan where it had
reason to know merely of construction company's financial difficulties
was not fraud and without fraud, plaintiff could not obtain an equitable
trust against those funds; and (3) banks are not required to police
contractor-debtor accounts; therefore, absent actual knowledge, a con-
structive trust could not attach to the repayed funds.

Plaintiff's motion for summary judgment on Bank of Delaware's
counterclaim was granted. Plaintiffs motion for summary judgment
on its claims was denied and summary judgment for Bank of Delaware
was granted.

1. Judgment (- 185

Movant for summary judgment bears the burden of demonstrating
clearly the absence of any genuine issue of material fact and any doubt
will be resolved against movant.

2. Secured Transactions c= 82

Since suretyship agreements and rights to equitable subrogation
are not covered by article 9 of the UCC, a surety need not file a finan-
cing statement to perfect its right to equitable subrogation. The holder
of a perfected security interest existing at the time a suretyship
arrangement is entered into takes priority over the surety's right to
subrogation.

3. Secured Transactions 0=- 81

A security interest in an accounts receivable cannot be perfected
until it has attached by means of the debtor having delivered goods
or performed services which cause the account to come into existence.
DEL. CODE ANN. tit. 6, §§ 9-303(1), 9-204(1), 9-204(2)(d) (1982).

4. Principal and Surety 0- 182

Regarding a contract between a contractor and a state, equitable
subrogation indicates a bank loaning money to the defaulting contractor
stands in the contrator's shoes while the surety stands in the shoes
of the state.

5. Subrogation 0 7(1)

Surety's right to subrogation will not allow it, absent fraud, to
obtain an equitable lien on funds paid to a creditor by a debtor if
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prior to default, debtor had the right to make payments and creditor
had the right to receive them.

6. Fraud C- 1

Mere acceptance by a bank of a repayment of a loan where the
bank has reason to believe the debtor is in financial difficulties does
not constitute fraud.

7. Federal Civil Procedure C 2533

Summary judgment may be granted for a party even though that
party did not cross-move for it.

8. Banks and Banking C 130(1)

Absent actual knowledge by the bank, a constructive trust will
not attach to a repayment to a bank even though repayment was from
funds impressed with a trust created by statute and diverted from that
trust to repay the bank. The statute does not require banks to police
the accounts of their contractor-debtors. DEL. CODE A.NN,. tit. 17, §
802 (1982).

Richard K. Herrmann, Esquire, and Neal J. Levitsky, Esquire,
of Bayard, Brill & Handelman, Wilmington, Delaware, for plaintiff.

Melvyn I. Monzac, Esquire, and Francis A. Monaco, Jr., Esquire,
of Walsh & Monzack, Wilmington, Delaware, for defendant Bank of
Delaware.

David S. Swayze, Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Wilmington, Delaware, for defendant David B. Ripsom.

HARTNETT, Vice-Chancellor

In this action plaintiff, United Pacific Insurance Co., a surety
company, seeks to have a constructive trust or equitable lien impressed
upon certain funds in the hands of the Bank of Delaware ("Bank").
The Bank filed a counterclaim seeking recovery of funds now in the
hands of plaintiff. Plaintiff moved for summary judgment both on its
claim and on Bank's counterclaim. The source of the funds were
payments by the State to defendant, New Castle Construction Co.,
Inc. ("Construction Co.") on a state highway improvement project.

Plaintiff's motion for summary judgment on the Bank's
counterclaim must be granted. Plaintiff's motion for summary judg-
ment as to its claims must be denied. Judgment for defendant must
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also be granted although it did not file a motion for summary judgment.

I
In January 1980 the Bank extended a loan of $100,000 to

Construction Co. and as part of the conditions for the loan required
the execution of a security interest in its favor as to Construction Co.'s
"present and future accounts receivable". It is undisputed that the
Bank perfected its security interest by timely filing a financing state-
ment pursuant to 6 Del. C. Article 9 [U.C.C.]. In July 1980
Construction Co. entered into a highway construction contract with
the State of Delaware and a performance bond covering this contract
was executed by plaintiff as is required by the state bid laws. After
the execution of the contract the Bank made further advances to
Construction Co. including a $250,000 line of credit which was fully
advanced and, in June 1981, a $100,000 line of credit of which $97,500
was advanced. It was specifically agreed between the Bank and
Construction Co. that this last line of credit was to be used only to
pay materialmen, laborers and subcontractors on the state contract.

Sometime later in the summary of 1981 Construction Co. decided
to file a voluntary petition for bankruptcy. Subsequent to this deci-
sion, on August 13, 1981, the secretary-treasurer of Construction Co.
delivered a $75,000 payment to the Bank which was applied against
the $97,500 draw on the most recently established line of credit. The
source of this repayment was a progress payment from the State to
Construction Co. on the highway construction project. The day after
these funds were delivered to the Bank, Construction Co. filed a peti-
tion for liquidation in bankruptcy. The bankruptcy proceeding was
later dismissed, however, and Construction Co. was placed in receiver-
ship. Plaintiff, as surety on the performance bond, was called upon
by the State to complete the project, which it did, and it subsequently
paid all the claims of materialmen on the project as was required by
the terms of the performance bond. Plaintiff also received from the
State all retainages and unpaid funds due to Construction Co. on the
project.

II

The plaintiff, as surety, contends that a constructive trust must
be imposed in its favor upon the $75,000 payment to the Bank because
the Bank knew that the funds were a payment from the State on the
highway construction contract, that there were materialmen and

[Vol. 10



UNREPORTED CASES

subcontractors who were unpaid on the job at the time Construction
Co. repaid the Bank and that, therefore, the funds were impressed
with a constructive trust in favor of laborers, materialmen and
subcontractors under 17 Del. C., Ch. 8. It asserts that it has a right
of subrogation to these funds because it paid the claims of the
materialmen and subcontractors. Plaintiff further contends that the
principles of subrogation give it a superior claim to the funds in ques-
tion because its lien as a surety was prior in time and superior to
the Bank's claim. Lastly, plaintiff seeks summary judgment on the
Bank's counterclaim which asserts the Bank's right to retainages and
unpaid funds due from the State to Construction Co.. Plaintiff claims
that its claim as surety is superior to the claims of the Bank under
general principles of subrogation where plaintiff, as surety, completed
the work on the contract after Construction Co. defaulted.

The Bank contends that 17 Del. C. Ch. 8, relating to highway
construction payments, does not impose a trust on funds which are
no longer in the hands of the contractor. Alternatively, the Bank argues
that it did not have actual knowledge of Construction Co.'s failure
to pay its materialmen and subcontractors. The Bank further contends
that there is no right of subrogation where the payment by the contractor
was made to the lender prior to a default in the loan to the Bank.
Finally, the Bank contends that summary judgment against it as to
its counterclaim cannot be granted because of the existence of substantial
factual issues. The Bank did not cross-file a motion for summary
judgment.

[1] The movant, of course, bears the burden of demonstrating
clearly the absence of any genuine issue of material fact and any doubt
as to the existence of such an issue will be resolved against him. Nash
v. Connell, Del. Ch., 99 A.2d 242 (1953).

III

[2] It is uncontroverted that the Bank perfected a valid security
interest in Construction Co.'s accounts receivable. See Tanzer v. Inter-
national General Industries, Inc., Del. Oh., 402 A.2d 382 (1979). Although
not discussed by the briefs, to resolve the issues raised it is necessary
to examine the relationship between a perfected security interest under
Article 9 of the Uniform Commercial Code and a surety's right to
equitable subrogation. Suretyship agreements and rights to equitable
subrogation are not covered by Article 9 of the UCC. National Shawmut
Bank of Boston v. New Amsterdam Cas. Co., 1st Cir., 411 F.2d 843 (1969).
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See Finance Co. of America v. U.S. Fidelity and Guaranty Co., Md. Ct.
of App., 353 A.2d 249, 253 (1976) for an extensive list of cases so
holding. Therefore, a surety does not need to file a financing state-
ment to perfect its right to equitable subrogation. If a creditor, however,
has already perfected a security interest at the time a suretyship
arrangement is entered into, the holder of the perfected security in-
terest takes priority over the surety's right to subrogation. Finance Co.
of America v. U.S. Fidelity and Guaranty Co., supra.

[3] In the present case, the Bank filed its financing statement
before the suretyship contract was entered into. The Bank, however,
did not initially have a perfected security interest in future accounts
receivable. In order for a security interest to be perfected it must have
attached. 6 Del. C. § 9-303(1). A security interest cannot attach,
however, until the debtor has rights in the collateral. 6 Del. C. §
9-204(1). A debtor has no rights in an accounts receivable until the
debt is owed. 6 Del. C. § 9-201(2)(d). In other words, a security interest
in an accounts receivable cannot be perfected until it has attached by
means of the debtor having delivered goods or performed services which
cause the account to come into existence. Therefore, the Bank here
could not have perfected its security interest in the accounts receivable
due from the State until the accounts actually became receivable. The
highway contract with the State did not come into being until long
after the assignment of the future accounts receivable. As a conse-
quence, the Bank's security interest was not perfected as to the re-
tainages due on the highway contract at the time the surety's right
to an equitable lien arose because the retainages did not become ac-
counts receivable until the contract was performed. Finance Co. of America
v. U.S. Fidelity and Guaranty Co., supra.

[4] As to the sums earned by the contractor on the contract,
but never paid by the State to the contractor, the rule in Hartford Acci-
dent and Indemnity Co. v. Long, Del. Ch., 245 A.2d 800 (1968), is
controlling. In that case this court held that equitable subrogation is
based upon the nature of the relationship between the parties. Thus,
a bank who has loaned money to a defaulting contractor stands in
the shoes of the contractor while the surety stands in the shoes of the
state. As the court stated " . . . as between owner and contractor,
clearly the latter would not have a right to demand a progress pay-
ment (if earned) if labor and materialmen remain unpaid or if perfor-
mance is not completed." Hartford, at 803.

The same result is reached under Article 9 of the U.C.C. In Finance
Co. of America, supra, it was held that a surety's right to subrogation
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attached at the time the suretyship agreement was entered into. Under
Article 9 of the U.C.C. a bank's right to accounts receivable does
not attach until the monies become owing to the contractor. Therefore,
the plaintiff here, as surety, has a prior claim to any unpaid funds
owed to the contractor because the plaintiff's interest attached at the
formation of the suretyship contract and the Bank's interest did not
attach and become perfected until a time subsequent.

There is no dispute as to any material fact which could affect
the outcome of this legal issue and therefore plaintiff's motion for
summary judgment as to the Bank's counterclaim must therefore be
granted.

IV

[5] Different issues are involved as to the disposition of the
$75,000 progress payment paid over to the Bank by Construction Co.
before it ceased work on the contract. In National Shawmut Bank, supra,
the court stated at 411 F.2d 848: "Prior to default, the contractor
had the right to assign progress payments and had the Bank received
payment, it" could not (absent circumstances amounting to fraud) have
been divested by the surety." This follows a line of cases including
Bank of Arizona v. National Surety Corp., 9th Cir., 237 F.2d 90 (1956),
Coconut Grove Exchange Bank v. New Amsterdam Casualty Co., 5th Cir.,
149 F.2d 73 (1945), and California Bank v. U.S. Fidelity & Guaranty
Co., 9th Cir., 129 F.2d 751 (1942). Therefore, absent circumstances
amounting to fraud, the surety's right to subrogation will not allow
it to obtain an equitable lien on the funds repaid to the Bank by Con-
struction Co. The undisputed facts do not show that there is any rational
legal basis to conclude that there is a possibility that fraud exists. See
First Federal Savings and Loan Association of New Castle County v. Nation-
wide Mutual Fire Insurance Co., Del. Supr., 460 A.2d 543 (1983).

[6, 7] The Bank did know that Construction Co. was experien-
cing financial difficulties and it did know that Construction Co. might
have to dissolve after completion of the state project if it had no other
contracts. There is no evidence in the record, however, to show any
basis for concluding that the Bank knew that Construction Co. was
contemplating filing a petition for bankruptcy without completing its
outstanding commitments. There is also no evidence in the record from
which an inference of fraud could be drawn, nor has fraud been alleged
with particularity in the complaint. Chancery Rule 9(b). The mere
acceptance by the Bank of a repayment of a loan where the Bank has
reason to believe that the debtor is in financial difficulties does not
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constitute fraud. The plaintiff, therefore, cannot under any theory by
entitled to an equitable lien as to the money which Construction Co.
repaid to the Bank just before filing a petition in bankruptcy. While
the Bank did cross-move for summary judgment, I can grant it
summary judgment where the record justifies it. WRIGHT &
MILLER, Federal Practice and Procedure, Civil, § 2720. I therefore dismiss
plaintiff's claim against the Bank as to the $75,000 repayment.

V

[8] Plaintiff also argues that it is entitled to a constructive trust
as to funds in the hands of the Bank because of the provisions of 17
Del. C., Ch. 8, entitled Highway Construction Payments.

17 Del. C. § 802 states:

"All moneys or funds received by a contractor in
connection with the erection, construction, completion,
authorization or repair of any highway, right-of-way, turn-
pike or toll express highway, including shoulders, median
strips, parkways and islands, by such contractor shall be trust
funds in the hands of the contractor.'"

Under this act a trust is imposed upon funds, paid on state highway
projects, while in the hands of the contractor. This trust is for the
benefit of payment to materialmen, laborers and subcontractors.

In requesting imposition of a constructive trust upon the funds
in the hands of the Bank, plaintiff relies upon Raymond Concrete Pipe
Co. v. Federation Bank & Trust Co., N.Y. Supr., 20 N.Y.S.2d 575 (1940),
aff'd, N.Y. Ct. App., 43 N.E.2d 486 (1942). The reasoning in Ray-
mond Concrete rests upon the general principle that a banker who knows
funds are subject to a trust must not appropriate them for private
benefit. In that case the court, however, required that the bank have
notice and knowledge that the funds were derived from a trust and
were being diverted in violation of trust duty. A statute such as 17
Del. C., Ch. 8, however, is intended to impose a trust on funds only
so long as they remain in the hands of the contractor. See Friendly
Ice Cream Corp. v. Andrew E. Mitchell & Sons, Inc., Del. Super., 340
A.2d 168 (1975), for discussion of the scope of a similar Delaware
statute. Such a statute is not designed to require banks to police the
accounts of their contractor-debtors. American Lumberman's Mut. Cas
Co. v. Bradley Construction Co., N.J. Ch., 13 A.2d 783 (1940).

Unless the Bank had actual knowledge that funds impressed with
a trust in favor of materialmen or subcontractors were being diverted
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to repay the Bank, no constructive trust can attach to the $75,000
repayment. The burden of showing such knowledge rests with the plain-
tiff. The only evidence in the record is that the Bank questioned
Construction Co. and contacted the State shortly before August 13,
1981. This is insufficient, as a matter of law, to impose knowledge
and thus liability on the Bank.

Plaintiff's motion for summary judgment dismissing the Bank's
counterclaim is granted. Plaintiff's motion for summary judgment on
its claims to have impressed a constructive trust or equitable lien is
denied. The Bank is granted summary judgment dismissing plaintiff's
claims against it. The Bank may submit a proposed order.

VAN DE WALLE v. UNIMATION, INC.
No. 7046

Court of Chancery of the State of Delaware, New Castle

October 15, 1984

Plaintiff, Van De Walle, filed a dass action seeking to enjoin defen-
dant Condec Corporation from voting its interest in common stock
of defendant Unimation, Inc. in favor of a merger. Plaintiff served
document requests and interrogatories but the defendant's responses
raised objections to many of the interrogatories and most of the docu-
ment requests. The plaintiff then moved under Rule 37(a) to compel
defendants to respond fully to the discovery requests.

The court of chancery, per Vice-Chancellor Hartnett, granted
plaintiff's motion to compel. The court held that the requested infor-
mation was relevant, proper, and not duplicative. Therefore, the defen-
dant had not met its burden of showing that the discovery requests
were for privileged information or for information otherwise not
properly subject to discovery.

1. Federal Civil Procedure C-, 1483

Because of the breadth of discoverable material, objections to
discovery requests will, in general, not be allowed unless there have
been dear abuses of the process which would result in great and needless
expense and time consumption.
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2. Federal Civil Procedure 0=, 1483

Courts will usually only forbid interrogatories as being duplicative
where the objecting party has shown with particularity that the discovery
is in fact fully duplicative and is meant merely to harass the inter-
rogated party.

3. Corporations C--- 584

The basis for a determination of earnings value of stock will
normally be the average earnings over the five year period preceding
a merger.

William Prickett, Esquire, and Michael Hanrahan, Esquire, and
Elizabeth M. McGeever, Esquire, of Prickett, Jones, Elliott, Kristol
& Schnee, Wilmington, Delaware, for plaintiff.

Peter M. Sieglaff, Esquire, of Potter, Anderson & Corroon, Wilm-
ington, Delaware, for defendant Condec.

HARTNETT, Vice-Chancellor

Pursuant to Chancery Court Rule 37(a) plaintiff moved for an
order to compel defendant Condec Corporation and the individual
defendants to produce documents and to answer interrogatories. Defen-
dants have already responded to plaintiff's first document request. Plain-
tiff now seeks further documents and poses interrogatories. For the
reasons stated hereafter, the motion to compel is granted.

I
On December 22, 1982, plaintiff filed this class action seeking

to enjoin Condec'from voting its 78.4% interest in common stock of
Unimation, Inc. in favor of a merger in which Unimation shareholders
were to receive $21 per share of common stock.

On February 14, 1983, I denied plaintiffs application for a
preliminary injunction and held that the plaintiff had not sustained
his burden of showing irreparable harm and reasonable probability
of ultimate success on the merits.

The stockholders meeting went forward on February 15, 1983,
and a majority of the minority shareholders voted in favor of the merger
although they had been informed of the pendency of this action.

In March of 1983, plaintiff moved for leave to file an amended
complaint and for class certification. Defendants did not oppose the
motion for leave to amend but did oppose the motion for certification.
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While the motion for class certification was pending, the plaintiff served
document requests and interrogatories. Defendants then moved for
a protective order. I deferred deciding the motion for a protective order
until the motion for class certification could be decided and directed
that discovery be postponed until a decision was rendered on pending
motions.

I certified the class on December 9, 1983, and defendants
responded to the discovery requests in March of 1984. The responses
raised objections to many of the interrogatories and most of the docu-
ment requests.

Plaintiff moved under Rule 37(a) to compel defendants to respond
fully to the discovery requests. Unimation then sought separate counsel
and Condec filed amended responses. Plaintiff then renewed his mo-
tion to compel discovery on the grounds that the responses were
inadequate.

II

After sifting through Condec's all inclusive objections, it appears
that the objections fall into four categories. First, there are objections
that the interrogatories are duplicative of earlier deposition testimony.
Second, objections are raised to plaintiff's request for information
relating to Unimation's finances back to five years before the merger.
Third, requests relating to Condec's financial situation around the time
of the merger are objected to as irrelevant. Fourth, broad general
objections are made to many of the requests as being overly broad,
burdensome, and vexatious.

III

[1] Any non-privileged matter may be discovered if it is rele-
vant to the subject matter of the pending action and the information
sought need not be admissible at trial if it " . . . appears reasonably
calculated to lead to the discovery of admissible evidence." Court of
Chancery Rule 26(b)(1). Because of the breadth of discoverable
material, objections to discovery requests, in general, will not be allowed
unless there have been clear abuses of the process which would result
in great and needless expense and time consumption. See generally
Richlin v. Sigma Design West, Ltd., E.D. Cal., 88 F.R.D. 634 (1980),
Spector Freight Systems, Inc. v. Home Indemnity Co., N.D. Ill., 58 F.R.D.
162 (1973), and Krantz v. U.S., W.D. Va., 56 F.R.D. 555 (1972).

In 4A MOORE'S Federal Practice § 33.27, at 33-164 to 33-167,
it is stated:
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"Objections should be plain enough and specific enough so
that the Court can understand in what way interrogatories
are claimed to be objectionable. General objections such as
the objection that the interrogatories will require the party
to conduct research and compile data, or that they are
unreasonably burdensome, oppressive, or vexatious, or that
they seek information that is easily available to the inter-
rogating as to the interrogated party, or that they would cause
annoyance, expense, and oppression to the objecting party
without serving any purpose relevant to the action, or that
they are duplicative of material already discovered through
depositions, or that they are irrelevant and immaterial, or
that they call for opinions and conclusions, are insufficient."
(Footnotes omitted).

The burden therefore is on the objecting party to show why and in
what way the information requested is privileged or otherwise
improperly requested. MOORE'S § 33.27. Although the quoted
language is addressed to objections to interrogatories, it is equally ap-
plicable to requests for document production.

A review of the objections shows that Condec has not met its
burden of showing that the discovery requests are improper.

IV
[2] Condec claims that the information requested in the inter-

rogatories is duplicative of prior deposition testimony. Courts will
usually only forbid such duplication where the objecting party has shown
with particularity that the discovery is in fact fully duplicative and
is meant merely to harass the interrogated party. Richlin, supra.

In Richlin, the interrogatories were voluminous and all inclusive.
They were clearly meant to duplicate the deposition testimony in every
particular. Even if the interrogatories before me were duplicative, they
are not so numerous and burdensome as to relieve the defendant of
the necessity of answering them.

These interrogatories, however, are not duplicative of the earlier
depositions. The depositions took place before the Delaware Supreme
Court's opinion in Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701
(1983). The questions at the depositions sought merely to ascertain
the method by which Condec valued Unimation shares prior to the
merger. The interrogatories seek to learn the basis of Condec's claim
as to the fair value of the stock as well as to learn the factors used
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to determine the value. The information sought therefore is broader
than that sought in the depositions and is information dearly made
relevant under the liberalized appraisal remedy set forth in Wednberger.

The information sought is therefore new. It could not have been
sought at the depositions since the Weinberger decision broadening the
factors to be considered in an appraisal action had not yet been handed
down. This objection is therefore without merit.

V

[3] Condec also objects to the production of documents relating
to Unimation's financial situation going back five years prior to the
merger. Since the fair value of the stock is at issue here, earnings
prospects will be one factor taken into account at trial. Weinberger, supra.
The basis for a determination of earnings value will normally be the
average earnings over the five-year period preceding the merger. In
Re Olivetti Underwood Corporation, Del. Ch., 246 A.2d 800 (1968). Defen-
dants have not shown any extraordinary factors which suggest that
the generally accepted five-year period will be inadequate for valua-
tion purposes. The defendants must therefore produce the requested
documents relating to this period.

VI
Condec claims that information relating to its own financial situa-

tion prior to the merger is irrelevant and an improper subject for
discovery requests. This same objection is raised to a request for
information concerning insider trading while the merger negotiations
were pending.

Approximately two years before the merger, Condec made a public
offering of the stock of Unimation-its then wholly-owned subsidiary.
The complaint alleges that this was done because Condec was finan-
cially troubled. It is further alleged that the merger was negotiated
by Condec as a way of solving continued financial difficulties. Condec
was the majority shareholder of Unimation and did the negotiating
for the merger. It is therefore possible that it might have advocated
to the minority shareholders the acceptance of an inadequate price
in order to solve its financial difficulties. If Condec was desperate for
cash and was therefore willing to accept an unfair price for its holdings
in Unimation, minority shareholders might have had a right to know
about this situation which might have cast doubts in their minds as
to the fairness of the merger as a whole and the price in particular.
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If this was so, the financial status of Condec might be admissible
evidence. The information sought is therefore discoverable.

The actions of Condec in negotiating the merger not long after
the public offering may also cast doubts on the fairness of their deal-
ings. The fair dealing aspect, of course, is a part of the concept of
entire fairness. See Weinberger, supra.

Insider trading by those people engaged in negotiating the merger
might also be evidence of unfair dealing and a breach of loyalty. This
might be relevant to considerations of entire fairness. The objections
of the defendants to the discovery requests in this area are also therefore
without merit.

VII

Condec objects to the discovery requests generally as being overly
broad, burdensome, and vexatious. No clear showing is made as to
the manner in which these requests are improper, however. No sug-
gestion as to likely time consumption or monetary expenditure is made.

Cases relied on by Condec as a basis for relief from the present
requests involved interrogatories consisting of thousands of questions.
See Spector Freight Systems, supra, and Krantz, supra. Plaintiff has posed
46 interrogatories. Some have subparts but the numbers do not
approach the number of interrogatories in the cited cases. The docu-
ment requests are broad and numerous, but in the absence of some
showing of hardship to Condec they are not such as would warrant
upholding these objections.

Condec does attempt to point out ways in which the requests are
allegedly too broad. It is alleged that the definition of documents
includes all identical copies. It does not. Copies are only requested
when there are notations, etc., added on to them which cause them
to be different.

It is also alleged by Condec that documents not in its hands are
requested. Chancery Court Rule 34(a) states that production may be
had of documents in the possession, custody, or control of a party.
Plaintiffs definition includes documents originally generated by defen-
dants but now in the possession, custody, or control of counsel,
employees, etc. of defendants. If a document is in the hands of one
of the persons enumerated by plaintiffs definition of document, it is
still under the control of defendants. See 4A MOORE'S Federal Prac-
tice § 34.17. Plaintiff therefore is not asking for anything outside the
scope of Rule 34 since he has limited his requests to documents within
the control of Condec even if not now in Condec's possession.
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Condec also argues that plaintiff's definition of "fair value" is
vague. Plaintiff's definition directs defendants to the Weinberger discus-
sion of the elements of fair value. This is a sufficient definition since
the best discussion we have at this time is that which was announced
by the Delaware Supreme Court in Weinberger, at 713.

In conclusion, Condec has not met its burden of showing that
the discovery requests are for privileged information or for informa-
tion otherwise not properly subject to discovery. The motion to compel
must therefore be granted.

VIII

Plaintiff requests that this Court require defendants to pay the
expenses incurred by plaintiff in submitting and pursuing the motion
to compel discovery.

Court of Chancery Rule 37(a)(4) mandates that, when a motion
to compel is granted, the Court, after opportunity for hearing, shall
require the party whose conduct necessitated the motion or the party
or attorney advising such conduct or both of them to pay the moving
party any reasonably expenses incurred in obtaining the order unless
the Court finds that there was reasonable justification for opposition
to the motion or that there are other circumstances which would make
the award unjust. If the motion to compel is denied, the movant shall
similarly be ordered to pay expenses.

The policy behind this rule is for the losing party or the attorney
who advised the action to pay. WRIGHT & MILLER, Federal Practice
and Procedure: Civil § 2288. This is to deter needless reference of
discovery matters to the courts. Id. Expenses will not however be
awarded when the objections made to discovery are difficult legal issues
of privilege or relevancy. 4A MOORE'S Federal Practice § 37.02110].
Opposition to the motion will be considered substantially justified if
an issue is raised on which reasonable men could genuinely differ as
to whether a party was bound to comply and good faith alone is not
sufficient in the absence of a fairly litigable issue. WRIGHT &
MILLER, § 2288.

Condec's objections are broad, non-specific, and all inclusive.
They, for the most part, do not seem to raise difficult issues of relevance
or privilege. They do not seem to have been substantially justified
because plaintiff's requests appear proper and not particularly
burdensome.

I, therefore, direct defendants to submit in writing (briefly) within
20 days any reasons they may have why they should not be compelled
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to pay the expenses and reasonable attorney fees of the plaintiff in
connection with the motion.

IT IS SO ORDERED.

WEINBERGER v. NELSON
No. 7256

Court of Chancery of the State of Delaware, New Castle

November 9, 1984

Plaintiffs' attorneys sought fees and disbursements in connection
with a shareholders derivative action where they were successful in
negotiating a large settlement. Arkla shareholders objected to the ap-
plication alleging that the attorneys were not meritorious on the claim
and that the settlement negotiated conferred only an uncertain benefit
in Arkla.

The court of chancery, per Vice-Chancellor Berger, held that:
(1) a meritorious action for purposes of an award of attorneys fees
is one which can withstand a motion to dismiss where plaintiffs possess
"knowledge of provable facts which hold out some reasonable likelihood
of ultimate success," and (2) the settlement negotiated by the attorneys
conferred a tangible benefit on Arkla. Therefore, the court concluded
that an award of $500,000 for attorneys' fees was reasonable.

1. Costs C-- 172
A claim is "meritorious" within the rule authorizing attorneys

fees in a derivative action if the claim can withstand a motion to dismiss
on the pleadings and if the plaintiff possesses knowledge of provable
facts which hold some reasonable likelihood of ultimate success.

2. Corporations C 214
An award of attorneys fees in a derivative action may be

appropriate even where the benefit accruing to the corporation cannot
be quantified.

3. Corporations - 320(12)
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The result achieved by counsel on a meritorious claim is only
one of several factors to be considered in determining an appropriate
award; others include counsel's standing and ability, the time and effort
devoted to the litigation, the complexity of the issues, and any con-
tingency factor.

Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilm-
ington, Delaware, for plaintiff.

Marguerite Conan, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiff.

Kenneth M. Roseman, of D'Angelo, Ciconte & Roseman, Wil-
mington, Delaware, for plaintiff.

Pamela S. Tikellis, Esquire, of Biggs & Battaglia, Wilmington,
Delaware, for plaintiff David Friedman.

Michael D. Goldman, Esquire, of Potter, Anderson & Corroon,
Wilmington, Delaware, for defendant Arkla, Inc.

Allen M. Terrell, Jr., Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendants.

BERGER, Vice-Chancellor

This is the decision on the application of plaintiffs' attorneys for
fees and disbursements in connection with the settlement of these
consolidated actions and related federal actions.

In July, 1983, plaintiffs filed derivative actions on behalf of defen-
dant Arkla, Inc. ("Arkla") challenging the December 31, 1982 sale
by Arkla of an undivided one-half interest in certain valuable natural
gas producing properties in the Cecil and Aetna fields located in
Northwest Arkansas and certain related transactions (the "Delaware
actions"). The sale (the "Arkla-Arkoma transaction") was made to
Arkoma Production Company ("Arkoma"), a private company whose
chief executive and principal stockholder, Jerral W. Jones ("Jones"),
is a friend and business associate of E. P. Sheffield Nelson ("Nelson"),
Chairman of the Board of Arkla. The complaints allege that the
consideration received by Arkla is grossly inadequate, the Arkla-Arkoma
transaction was fraudulent and constituted a waste of corporate assets
and that the Arkla directors, also named as defendants, breached their
fiduciary duty by approving the transaction.

Shortly after plaintiffs filed the Delaware actions another Arkla
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stockholder filed a similar action in the United States District Court
for the District of Delaware. The federal court action alleged viola-
tions of federal securities laws in addition to the Delaware law claims
pressed by plaintiffs in this Court. Plaintiffs in the Delaware actions
then filed a federal complaint and the two federal actions eventually
were consolidated and transferred to the United States District Court
for the Western District of Louisiana (the "Federal actions"). By
stipulation, proceedings in this Court were suspended pending discovery
taken in the Federal actions.

In their discovery, plaintiffs' counsel analyzed approximately
50,000 pages of documents produced by Arkla and took ten deposi-
tions of Arkla's directors and officers including two of its geologists.
Counsel also undertook a field investigation in Arkansas, interviewed
various people who are knowledgeable about the Arkla-Arkoma trans-
action and generally conducted background research about the trans-
action in issue and the oil and gas industry in Arkansas. After inter-
viewing potential experts, plaintiffs' counsel retained George Dillon
("Dillon"), an Arkansas geologist who had formerly been employed
by Arkla as a staff geologist responsible principally for operations in
the Cecil and Aetna fields. Plaintiffs also retained Kroll Associates
of New York to investigate the business relationships between Nelson
and Jones and other officers of Arkla.

As a result of these efforts, plaintiffs found no evidence of any
self-dealing or wrongdoing in the negotiation of the Arkla-Arkoma trans-
action. They also found no evidence of wrongdoing in connection with
the federal securities laws claims. However, counsel contend that there
was some evidence which would support the claim that the Arkla board
of directors did not give adequate consideration to the Arkla-Arkoma
transaction before approving the agreement.

They point to a two page memorandum dated December 29, 1982
from Nelson to the Arkla board members confirming a telephone of
the terms of the proposed transaction, the fact that Arkla's explora-
tion and production pole felt that it was a good deal and that a board
meeting would be held on December 31, 1982 to act on the proposal.
Plaintiffs' counsel also point to Dillon's expert opinion that the gas
reserves sold to Arkoma amount to approximately 60 billion cubic
feet-more than twice the amount estimated by Arkla. Had this case
gone to trial, plaintiffs would have attempted to prove that (1) the
gas reserves were substantially more valuable than Arkla believed them
to be and (2) Arkla's board of directors was grossly negligent in
approving the transaction at a grossly inadequate price without ade-
quate investigation and consideration.
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The parties reached a settlement of the Delaware and Federal
actions after protracted arms-length negotiations. Pursuant to the
settlement, the Arkla-Arkoma transaction has been modified in two
respects which bear on the present application. First, Arkoma has agreed
to reassign to Arkla an undivided five percent interest in and to the
assigned lease interests when and if the total production of gas
attributable to the assigned lease interests exceeds 25 billion cubic feet.
An additional five percent will be reassigned if gas production exceeds
30 billion cubic feet and again if gas production exceeds 35 billion
cubic feet. Second, Arkoma's commitment to make "best efforts" to
expend $30 million on drilling development and acreage acquisition
has been modified to eliminate the "best efforts" language. As a result,
Arkoma now has a firm commitment to expend that sum by the end
of 1987. In addition, the settlement provides that Arkoma will pay
one-half of the attorneys' fees and disbursements awarded.

Plaintiffs' counsel have applied for an award of attorneys' fees
in the amount of $750,000 and expenses in the amount of $121,448.
A settlement hearing was conducted on November 1, 1984 pursuant
to an order and notice sent to Arkla's stockholders. One stockholder,
Evans Benton ("Benton"), owning 200 shares, filed an objection to
the application for attorneys' fees and expenses. Neither Benton nor
any other Arkla stockholder opposed the settlement and, following the
hearing, the settlement was approved by order dated November 5, 1984.

Relying upon the decision in Chrsler Corporation v. Dann, Del.
Supr., 223 A.2d 384 (1966), Benton argues that no award of attorneys'
fees is appropriate because the Delaware actions were not meritorious
when brought and the settlement confers, at best, an uncertain benefit
on Arkla. Plaintiffs' counsel do not dispute the law as set forth in
Chrysler. they argue that Benton's view that the claims were not
meritorious is based upon a misreading of the notice of settlement
and that, under Chrsler, an award of attorneys' fees is appropriate
even where the benefit accruing to the corporation cannot be quantified.

[1] A "meritorious action" for purposes of an award of attorneys'
fees is one which can withstand a motion to dismiss where plaintiffs
possess "knowledge of provable facts which hold out some reasonable
likelihood of ultimate success." Chrysler Corporation v. Dann, supra at
387. Benton argues that the statement in the notice of settlement that
plaintiffs find no evidence of wrongdoing or self-dealing is an admis-
sion by plaintiffs that their claims are not meritorious.

However, in both the notice sent to stockholders and the stipula-
tion of settlement plaintiffs continue to maintain that the gas reserves
at issue are considerably more valuable than the 15 million dollars
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agreed upon in the Arkla-Arkoma transaction. The Dillon affidavit,
supporting this view, combined with the evidence suggesting that the
Arkla Board of Directors may not have adequately considered or
investigated all aspects of the sale are sufficient to establish some
reasonable hope that plaintiffs might have succeeded on their claim.
Benton presented no evidence to the contrary and I conclude that plain-
tiffs have established the requisite degree of "merit" to satisfy the
first requirement for the award of attorneys' fees.

The next question is whether the settlement confers a benefit on
Arka. Dillon states that, in his estimation, Arkla's additional interest
in net revenues realized from gas produced if and when Arkoma
recovers more than 25 billion cubic feet of gas will be worth more
than $13.5 million. Dillon bases this estimate upon his opinion that
at least 60 billion cubic feet of gas will be recovered and on the assump-
tion that the price of gas will remain at present levels of approximately
$3.00 per thousand cubic feet. Counsel for plaintiffs concede that no
one knows now and, perhaps for many years to come, no one will
know whether Arkla will receive these additional revenues. However,
Dillon states that the right to an increased share of future gas produc-
tion (commonly called a "back-in") is a valuable right and frequently
is the subject of negotiations and trade among interested parties in
the oil and gas industry.

Benton acknowledges that these rights have some value in the
abstract. In this case, however, he argues that the contract modifica-
tions conferred no benefit on Arkla. Benton bases this contention on
a newspaper article in which Nelson is quoted as having said that there
is "no chance on earth" of recovering 25 billion cubic feet of gas from
the assigned lease interests. Nelson does not deny having made that
statement: He explains in an affidavit that his statement was a reflec-
tion of the position consistently maintained by Arkla's staff geologists
that the assigned lease interests will probably produce substantially
less than 25 billion cubic feet of gas. Nelson recognizes that experts'
views may differ and he states that the opportunity to obtain additional
revenues if plaintiffs' expert is correct constitutes a substantial benefit
to Arkla.

[2, 3] I am satisfied that the modifications to the Arkla-Arkoma
transaction confer a benefit on Arkla. However, as noted above, it
may be many years before Arkla receives any additional revenues
pursuant to the contract modifications and the amount of those revenues
is unknown. The result achieved by counsel is one of several factors
to be considered in determining an appropriate award. Others include
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counsel's standing and ability, the time and effort devoted to the litiga-
tion, the complexity of the issues and any contingency factor. Sugarland
Industries, Inc. v. Thomas, Del. Supr., 420 A.2d 142 (1980).

It is clear that plaintiffs' counsel devoted considerable time and
effort to this litigation and that their skills and abilities brought about
the result achieved. It is also apparent that the issues raised by this
litigation required counsel to develop more than a passing understand-
ing of the oil and gas industry and the complexities of negotiating
and evaluating a transaction such as the one undertaken by Arkla.
I also take note of the fact that plaintiffs' counsel took the risk of
proceeding on a contingency basis. After considering these factors,
I conclude that an award of $500,000 for attorneys' fees is reasonable
under the circumstances. In doing so, I am using a quantum meruit
approach inasmuch as the dollar value of the benefit to Arkla cannot
be quantified. With respect to the application for reimbursement of
expenses, it does not appear that the investigative services of Kroll
Associates provided more than minimal assistance in obtaining the
result achieved. Kroll Associates was retained to investigate the rela-
tionships among Jones, Nelson and Arkla executives. Plaintiffs' counsel
found no evidence of self-dealing and, although they argue that this
investigation was essential to their overall plan of prosecution, it is
apparent that the investigation yielded no significant information in
support of plaintiffs' claims. Accordingly, I am allowing only $10,000
of the Kroll Associates' bill with a resultant award of expenses in the
amount of $61,418.

IT IS SO ORDERED.

WILEN v. POLLUTION CONTROL INDUSTRIES, INC.
No. 7254

Court of Chancery of the State of Delaware, New Castle

October 15, 1984

Plaintiff, on behalf of the shareholders of defendant corporation,
brought this class action challenging the fairness of a cash-out merger
between defendant and Tennyson Ventures, Inc., a wholly owned
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subsidiary of Advanced Horizon, Inc. The court of chancery, per Vice-
Chancellor Hartnett, granted defendant's motion to dismiss for failure
to state a claim upon which relief could be granted. The court found
that an appraisal proceeding pursuant to DEL. CODE ANN. tit. 8, §
262 provided an adequate and exclusive remedy as to the allegation
of unfairness. Furthermore, all other allegations in the complaint were
found to be legally insufficient.

1. Pretrial Procedure 0 683

In order to survive a motion to dismiss for failure to state a claim,
a complaint need only give general notice of the claim asserted and
will not be dismissed unless it is clearly without merit, either as a
matter of law or of fact.

2. Pleadings 0 354(12)

A court should not dismiss a complaint for failure to state a claim
unless it appears with a reasonable certainty that a plaintiff would not
be entitled to the relief sought under any set of facts which could be
proven to support the claim.

3. Pretrial Procedure 0 687

All well pleaded factual allegations must be accepted as true, but
legal conclusion and unsupported factual conclusions will not be deemed
admitted.

4. Corporations 0 584

Where a challenge to a merger involves only the alleged inade-
quacy of the consideration exchanged for the stock, the sole remedy
of the dissatisfied shareholder will be a liberal appraisal proceeding
pursuant to DEL. CODE ANN. tit. 8, § 262 except where an appraisal
would be inadequate. DEL. CODE ANN. tit. 8, § 262 (1974).

5. Corporations 0=- 584

Absent fraud or blatant overreaching, appraisal is the exclusive
remedy for stockholders who claim unfairness as to price.

6. Corporations 0=- 584

In order for a plaintiff to state a claim for relief other than
appraisal, the complaint challenging a merger must alleged facts which,
if true, would render the appraisal remedy inadequate.

7. Pretrial Procedure C-- 636
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In order for the plaintiffs to make an adequate allegation as to
fraud, the circumstances constituting the fraud must be pleaded with
particularity.

8. Corporations 0 320(5), 320(7)

The mere allegation of ownership of twenty percent of a corpora-
tion's stock, absent any allegation of facts showing an exercise of control,
is not sufficient to state a claim based on domination of the board.

9. Corporations 0- 584

The allegation of a failure to conduct arm's-length negotiations,
standing alone, does not state a legally recognizable claim.

10. Parties 0 10

As a consequence of the merger, plaintiffs, regardless of whether
or not they had demanded appraisal, cannot maintain a derivative
action against a corporation which no longer exists.

11. Corporations 0 202

When injury to corporate stock falls equally upon all stockholders,
an individual stockholder may not recover for injuries to his stock alone
but must seek recovery derivatively on behalf of the corporation.

12. Corporations 0- 187

When omissions in a proxy statement are alleged in a complaint,
the court must carefully review the proxy materials to determine whether
there is a reasonable probability that the shareholders were not given
all the germane facts.

13. Corporations C 581

A purported lack of a business purpose is no longer a sufficient
reason to challenge a merger.

Joseph A. Rosenthal, Esquire, and Norman M. Monhait, Esquire,
of Morris & Rosenthal, Wilmington, Delaware, for plaintiff.

Richard D. Allen, Esquire, and Kenneth J. Nachbar, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
defendant.

HARTNETT, Vice-Chancellor
Defendants moved to dismiss these consolidated shareholder class
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action suits on the grounds that the complaints fail to state a claim
upon which relief can be granted because a pending suit seeking an
appraisal provides an adequate remedy as to the allegations of unfairness
and because the other allegations are legally insufficient. The motion
must be granted.

These suits are consolidated actions brought as class actions on
behalf of the shareholders of Pollution Control Industries, Inc. ("Pollu-
tion Control") which challenge a cash-out merger between Pollution
Control and Tennyson Ventures, Inc., a wholly-owned subsidiary of
Advanced Horizons, Inc. Prior to the merger Pollution Control was
a Delaware corporation engaged in numerous business activities
including the manufacture and sale of industrial ozone generators and
ozone monitors for use in treatment of waste water, chemical processing,
etc., as well as real estate management and development. Advanced
Horizons is a Delaware corporation which, prior to the merger, owned
just over 20% of the outstanding shares of Pollution Control which
it had acquired in exchange for its preferred stock from Joseph P.
Miele and various of his relatives and associates. Tennyson Ventures
is also a Delaware corporation.

The merger plan called for all shareholders, other than Advanced
Horizons, to receive $2.65 per share. This constituted a premium of
approximately $1.00 over the price at which the stock was then trading.
This price is attacked in the complaints as being "grossly inadequate"
and as being "fraudulently low and unfair". Besides the allegations
as to unfairness of price, the complaints allege that there were no arm's
length negotiations, that Pollution Control's Board of Directors was
dominated and controlled by Advanced Horizons acting through Joseph
P. Miele, and that there was no valid business purpose for their merger.
One of the complaints [Brenner's] also adds allegations of deficiencies
in the proxy materials.

On July 29, 1983 the stockholders of Pollution Control met and
ratified the merger agreement. Approximately 89 % of the shares present
and 82% of the shares entitled to vote voted in favor of the merger.
The merger became effective on August 1, 1983.

Although plaintiffs' original complaints sought temporary and
preliminary injunctive relief, neither plaintiff moved for preliminary
injunctive relief.

Defendants now move under Chancery Court Rule 12(b)(6) for
dismissal of the complaints for failure to state a claim upon which
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relief can be granted alleging that a companion pending action which
seeks an appraisal of the value of the cashed out shares, pursuant to
8 Del. C. § 262, provides an adequate and exclusive remedy to the
minority shareholders as to the allegations of unfairness and that the
other allegations are legally insufficient.

II
[1-3] In order to survive a motion to dismiss for failure to state

a claim, a complaint need only give general notice of the claim asserted
and will not be dismissed unless it is dearly without merit, either as
a matter of law or of fact. Clark v. State, Del. Supr., 269 A.2d 59
(1970). The test is whether it appears with a reasonable certainty that
a plaintiff would not be entitled to the relief sought under any set
of facts which could be proven to support the claim. Fish Engineering
Corp. v. Hutchinson, Del. Supr., 162 A.2d 722 (1960). All well plead
factual allegations must be accepted as true, but legal conclusions and
unsupported factual conclusions will not be deemed admitted. Weinberger
v. UOP, Inc., Del. Oh., 409 A.2d 1262 (1979), rev'd on other grounds,
Del. Supr., 457 A.2d 701 (1983).

All inferences in the allegations must be construed in favor of
the plaintiffs and therefore the complaints must be read carefully to
determine if they are sufficient. I find that all of the allegations of
the consolidated complaints are either legally or factually insufficient
to state a claim upon which relief may be had in this suit. The motion
to dismiss, therefore, must be granted.

III
[4] Plaintiffs' claim of unfairness is insufficient because it is

actually a contention that the price paid for the shares was inadequate.
In Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983), the
Delaware Supreme Court made it clear that where a challenge to a
merger involves only the alleged inadequacy of the consideration
exchanged for the stock, the sole remedy of the dissatisfied shareholders
will be a liberalized appraisal proceeding pursuant to 8 Del. C. § 262
except where an appraisal would be inadequate. In such cases the
Chancery Court remains free to fashion other forms of equitable and
monetary relief. The essential factor to be considered in considering
whether to allow a remedy other than appraisal is, therefore, whether
the appraisal remedy provided by 8 Del. C. § 262 is adequate in a
particular case.
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[5, 6] The Weinberger court cited two earlier cases, Stauffer v.
Standards Brands, Inc., Del. Supr., 187 A.2d 78 (1962) and David].
Greene & Co. v. Schenley Industries, Inc., Del. Ch., 281 A.2d 30 (1971),
as guidelines. Stauffer and Schenley make it quite clear that, absent fraud
or blatant overreaching, appraisal is the exclusive remedy for
stockholders who claim unfairness as to price. In Rabkin v. Hunt Chemical
Corp., Del. Ch., C.A. No. 7547-N.C., Berger, V.C. (July 3, 1984),
this Court, construing Weinberger, held that in order for a plaintiff to
state a claim for relief other than appraisal the complaint challenging
a merger must allege facts which, if true, would render the appraisal
remedy inadequate. Vice Chancellor Berger stated that where " . .

there are no allegations of nondisclosures or misrepresentations,
Weinberger mandates that the plaintiffs' entire fairness claim be deter-
mined in an appraisal proceeding." Rabkin, at 11-12. The Weinberger
opinion, itself, stated that the new, more liberal, appraisal remedy
established in that opinion " . . . includes any damages, resulting
from the taking, which the stockholders sustain as a class. . .". Weinberger
also stated: "In our view this [determination of fair value] includes
the elements of rescissory damages if the Chancellor considers them
susceptible of proof and a remedy appropriate to all the issues of fairness
before him." Weinberger, supra, 457 A.2d at 713, 714. The Weinberger
case, therefore, stands for the proposition that, absent extremely unusual
circumstances, dissenting shareholders of a consummated merger will
have as their sole and complete remedy an appraisal proceeding which
takes into account all the factors constituting entire fairness, both as
to fair price and as to any unfair dealing.

It is therefore clear that if the complaints do not allege sufficient
facts which, if true, would show that an appraisal proceeding is inade-
quate, the complaint must be dismissed and the plaintiffs left to their
appraisal remedy which they are already pursuing in another action
filed in this court.

Although Weinberger does not set forth the exact circumstances in
which an appraisal would be inadequate, the plaintiffs here have not
met their burden of alleging any facts or circumstances which would
permit this court to reasonably conclude that the appraisal proceeding
would not be an adequate remedy on the issue of the unfairness of
the price offered.

IV

[7] In order for the plaintiffs to make an adequate allegation
as to fraud, the circumstances constituting the fraud must be pled with
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particularity. Chancery Court Rule 9(b). The only allegations of fraud
in the complaints is that the price was "fraudulently low". The allega-
tion does not meet the mandate of Rule 9(b) and therefore there is
no proper allegation of fraud before the court.

V
[8] The plaintiffs seem to attempt to suggest overreaching when

they allege that the Board of Directors was dominated and controlled
by Advanced Horizons through Joseph P. Miele and that there were
no arm's length negotiations. Plaintiffs' assertion that the Board was
dominated and controlled by Advanced Horizons is, however, a mere
conclusion with no facts given to support it. In Aronson v. Lewis, Del.
Supr., 473 A.2d 805 (1984), in the context of a motion to dismiss
for failure to make a presuit demand, the Delaware Supreme Court
stated that an allegation of 47% stock ownership, in the absence of
any showing of exercise of control, was insufficient to allege control.
The allegation of mere ownership of 20% of the stock of Pollution
Control, absent any allegation of facts showing exercise of control,
is not a sufficient allegation to state a claim based on domination of
the Board.

VI
[9] As to the absence of arm's length negotiations, although in

Weinberger the Delaware Supreme Court stated that arm's length negotia-
tions would be strong evidence of entire fairness, the Court stopped
short of requiring dealings at arm's length in all merger cases and,
therefore, the allegation of a failure to conduct arm's length negotia-
tions, standing alone, does not state a legally recognizable claim. Cf.

Joseph v. Shell Oil Company, Del. Ch., C.A. No. 7450-N.C., Hartnett,
V.C. (June 21, 1984), 482 A.2d 335 (1984).

VII
Plaintiffs also alleged that the directors and management of Pollu-

tion Control were offered continued employment if the merger was
consummated. It is claimed that this allegation states a legally
recognizable claim because it suggests that the offer caused them to
become interested parties. Plaintiffs assert that the collective holdings
in Pollution Control of the directors and management should be added
to the Advanced Horizons's holdings to create a majority ownership
and that this control resulted in a squeeze-out of the minority

1985]



DELAWARE JOURNAL OF CORPORATE LAW

stockholders. The directors and management of Pollution Control did
not, however, have employment contracts and there is no allegation
that they were being offered any such contracts in the event of the
merger. They were merely offered continued employment at the same
existing compensation for an indefinite time. In return they would
give up their equity ownership interest in Pollution Control and thus
be in a worse position than before the merger if the $2.65 price did
not adequately compensate the shareholders.

VIII

Plaintiffs also assert that a series of ill-timed transactions, as well
as general mismanagement by Larrie Calvert, the president and a
member of the Board of Pollution Control, and by Joseph P. Miele
inhibited Pollution Control's profits and substantially depressed the
market price of Pollution Control's stock. Insofar as these allegations
relate to the fairness of the merger they relate to price considerations
and can be compensated for in an appraisal proceeding.

[10, 11] A better time to have challenged the legitimacy of these
transactions was at the time they occurred. Such claims, in any case,
would constitute stockholder derivative claims on behalf of Pollution
Control and not class claims on behalf of the shareholders. Bokat v.
Gety Oil Co., Del. Supr., 262 A.2d 246 (1970). As a consequence of
the merger, plaintiffs, regardless of whether or not they had demanded
appraisal, cannot maintain a derivative action on behalf of Pollution
Control because it no longer exists. Braasch v. Goldschmidt, Del. Ch.,
199 A.2d 760 (1964). See also Lewis v. Anderson, Del. Ch., 453 A.2d
474 (1982), aff'd, Del. Supr., 477 A.2d 1040 (1984).

Ix

[12] Plaintiffs next argue that the Brenner complaint alleges that
the proxy materials did not make clear the relationship of Joseph P.
Miele with Pollution Control and with Larrie Calvert and that this
is sufficient to require a remedy other than appraisal. When omissions
and misrepresentations in a proxy statement are alleged in a complaint,
the court must carefully review the proxy materials to determine whether
there is a reasonable probability that the shareholders were not given
all the germane facts. Lynch v. Vickers Energy Corp., Del. Supr., 383
A.2d 278 (1977); Michelson v. Duncan, Del. Ch., 386 A.2d 1144 (1978),
aff'd in part, Del. Supr., 407 A.2d 211 (1979). Only material facts
need by disclosed, however, in the proxy and neither non-factual asser-
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tions nor legal conclusions must be disclosed. Michelson v. Duncan, Del.
Supr., 407 A.2d 211 (1979).

The proxy materials, at 8-9, disclose that Joseph P. Miele owned
all the outstanding common stock of Advanced Horizons, that Advanced
Horizons obtained its Pollution Control stock from Joseph P. Miele's
family and associates in exchange for non-voting preferred stock, that
Joseph P. Miele's law firm had represented Pollution Control in real
estate matters, and that he had held certain management positions
and directorships with Pollution Control and a subsidiary in the past
and had until recently been drawing a salary from Pollution Control.
There is also a disclosure of a previous voting trust which had held
the shares Advanced Horizons acquired and a disclosure of Larrie
Calvert's role as voting trustee, as well as the fact that Joseph P. Miele
had at one time acted as voting trustee jointly with Larrie Calvert.
Also, past transactions with affiliates of Advanced Horizons are
disclosed.

It is therefore clear that a shareholder reading these two pages
of the proxy materials would obtain all the material facts necessary
to understand the relationship between Joseph P. Miele, Larrie Calvert,
Advanced Horizons and Pollution Control. A shareholder would
reasonably put on notice that there was a past relationship among these
parties which might affect their knowledge and judgment. The
shareholders could then use their business judgment to evaluate the
proposed merger accordingly.

Plaintiffs have urged that the proxy statement should have disclosed
that Larrie Calvert was subservient to the wishes of Joseph P. Miele
and his family. A legal conclusion of this sort is not the type of disclosure
required. Michelson v. Duncan, Id. Larrie Calvert's relationship with
the Miele family was disclosed and the shareholders were free to draw
their own conclusions as to the importance of that fact.

X

[13] The Wilen complaint does contain an allegation that the
merger served no valid business purpose. This allegation is now legally
insufficient, however, as a result of the holding in Weinberger v. UOP,
Inc., Del. Supr., 457 A.2d 701 (1983), whereby the Delaware Supreme
Court held that the purported lack of a business purpose is no longer
a sufficient reason to challenge a merger.

The plaintiffs have failed to bear their burden of alleging any
facts or circumstances which show that the pending appraisal proceeding
is an inadequate remedy. The motion to dismiss is therefore granted.
IT IS SO ORDERED.
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TRIBUTE TO DANIEL L. HERRMANN
CHIEF ADMINISTRATOR OF JUSTICE

Remarks by Dean Anthony J. Santoro*

When Chief Justice Daniel L. Herrmann first announced to me
his intention to retire from the bench, I received the news with the
same sense of loss as did, I suppose, all lawyers and citizens of
Delaware. I feared that, though he served for almost thirty years as
a strong voice and guiding hand in the equitable administration of
justice for Delaware, we still needed his help. Upon reflection, how-
ever, I am convinced that there is a window through which the
legacy of his service and commitment will continue to influence the
course of the Delaware courts toward an even fairer system of justice.

The more so because Chief Justice Herrmann is continuing his
efforts to improve the administration of justice. Chief Justice Herr-
mann is now Distinguished Professor of Law Herrmann at the
Delaware Law School of Widener University. He has left the bench
he served so well to continue his efforts toward improving justice
by teaching law students how justice can 6e served through alter-
natives to the judicial resolution of disputes.

I am sure that through his efforts countless students will leave
this law school and turn to the practice of law with a keen awareness
that they are responsible, in part, for making sure that justice is not
delayed-for to do so is to deny justice. Indeed, it may well be true
that Daniel L. Herrmann's service to the administration of justice
has taken a new turn which promises to have an even more far-
reaching impact than his service on the bench.

Once again he is on the cutting edge of reform. Once again he
is demonstrating his commitment of fundamental fairness in the
administration of justice.

When I undertook to write this tribute to Dan Herrmann, I
knew it would be a prodigious task. First, because he has been a

* Dean and Professor of Law, Delaware Law School of Widener University.
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