
UNREPORTED CASES

Having reviewed the document in camera, I cannot resist the tempta-
tion to observe that the controversy surrounding it is a tempest in a tea-
pot. I say this because after reading the memoranda of the parties
I strongly suspect that plaintiffs by now have a fairly good idea of just
what the document states. Secondly, the allegations in the September
10, 1978, letter are de minimus or pure speculation, at best. And lastly,
the exhibits attached to the September 10, 1978, letter are merely copies
of printed materials readily available in public libraries.

TANNETIC, INC. v. A. J. INDUSTRIES, INC.
No. 5306

Court of Chancery of the State of Delaware, New Castle

December 16, 1980
Proceeding by dissident shareholder to determine rate of interest to

be charged to defendant corporation on stock after an appraisal action to
determine the intrinsic value of the shares, and to determine whether or
not cost of litigation could be charged pro rata to each stockholder entitled
to appraisal even though they did not take part in action. The Court of
Chancery, per Chancellor Marvel, held that interest from 4/77 to 11/9
would average 7.357o and under Del. C. Ann. tit. 8, § 262(h), as amended
July, 1976, allowed expenses of litigation to be pro rated amongst qualified
stockholders.

1. Corporations C 584
In the absence of a showing of bad faith in an appraisal action, a

stockholder should be compensated by being paid an appropriate amount
of interest to make up for the loss of the use of his money, notwithstanding
the fact that the price offered in the merger proposal may be slightly more
than the intrinsic value per share found to exist by the court.

2. Corporations 0-- 584
Interest <-,- 37(1)
In determining interest to be awarded dissenting stockholders of cor-

poration absorbed in merger, court properly focused on what would have
been rate of interest at which prudent investor could have invested money
rather than in focusing on how much it would have cost corporation to
borrow the money.
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3. Corporations 0 584

The general rule is that in an appraisal action, the resulting corpora-
tion is to pay all costs not specifically allocated by statute unless the stock-
holders seeking the action have evidenced bad faith in its prosecution.

4. Corporations 0- 584

'Upon application of a stockholder, the Court may order all or a
portion of the expenses incurred by any stockholder in connec-
tion with the appraisal proceeding, including, without limitation,
reasonable attorney's fees and the fees and expenses of experts,
to be charged pro rata against the value of all of the shares en-
titled to an appraisal.

Del. Code Ann. tit. 8, § 262(h).

MARVEL, Chancellor

Matters remaining to be resolved in this case include a determination
of the rate of interest, if any, to be allowed the dissenting stockholders
who declined to accept the cash offered by the resulting corporation in
this merger proceeding and who thereafter sought an appraisal of the
intrinsic value of their shares of stock, as well as how fairly to tax the
costs of this long pending and expensive litigation. Also pending is an
application of Tannetics, Inc. the dissenting stockholder which has pulled
the laboring oar during the pendency of this action, for a pro rata assess-
ment of the substantial expenses which it has incurred in this case among
the other dissenting stockholders who sought an appraisal of the intrinsic
value of their shares.

Prior to July 1, 1976, 8 Del. C. § 262(h) provided as follows:

"The cost of any such appraisal, including a reasonable fee to
and the reasonable expenses of the appraiser, but exclusive of
fees of counsel or of experts retained by any party, may on appli-
cation of any party in interest be determined by the Court and
taxed upon the parties to such appraisal or any of them as appears
to be equitable, except that the cost of giving the notice by pub-
lication and by registered mail hereinabove provided for shall be
paid by the corporation. The Court may, on application of any
party in interest, determine the amount of interest, if any, to be
paid upon the value of the stock of the stockholders entitled
thereto."

On July 1, 1976, such section of the statute was amended so as to read:

"The costs of the proceeding may be determined by the
Court and taxed upon the parties as the Court deems equitable in
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the circumstances. Upon the application of any party in interest,
the Court shall determine the amount of interest, if any, to be
paid upon the value of the stock of the stockholders entitled
thereto. In making its determination with respect to interest, the
Court may consider all relevant factors, including the rate of in-
terest which the corporation has paid for money it has borrowed,
if any, during the pendency of the proceeding. Upon application
of a stockholder, the Court may order all or a portion of the
expenses incurred by any stockholder in connection with the
appraisal proceeding, including, with limitation, reasonable at-
torney's fees and the fees and expenses of experts, to be charged
pro rata against the value of all of the shares entitled to an
appraisal."

On October 16, 1980, the Court made inquiry of opposing counsel
concerning the possible intent or purpose behind the enactment of the
above amendment as evidenced by the records of the General Corporation
Law Committee, which drew the amendment in question for submission
to the Legislature. On October 22, 1980, the Court received a letter
from the Chairman of the General Corporation Law Committee, which
had prior to July 1, 1976 prepared the amendment to 8 Del. C. § 262(h)
which letter, in pertinent part, reads as follows:

"I was the Chairman of the Committee at the time that
amendment was drafted and proposed to the General Assembly.

"I have reviewed my records and can find nothing aside
from the proposed amendment and the commentary, which I
understood you already have, to evidence the Committee's inten-
tion *** Thus, while there may be some recollections or cor-
respondence to indicate the view of a particular member of the
Committee, there is noting further to reflect the Committee's in-
tention in proposing the amendment."

Nothing has since been offered by opposing counsel which would throw
further light on the intent of the Committee at the time it submitted the
above proposed amendment to 8 Del. C. § 262(h) to the Legislature and
recommended its adoption.

[1] Turning first to the question of the amount of interest, if any,
to be allowed a dissenting stockholder who has been deprived of the use
of the money represented by his former holding of merged shares during
the pendency of a merger proceeding, I am satisfied that in the absence
of a showing of bad faith in the prosecution of an appraisal action, which
has not been demonstrated to exist in the case at bar, that a dissenting
stockholder should be compensated by being paid an appropriate amount
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of interest to make up for the loss of the use of the money represented
by the merged shares during the period over which the resulting corpo-
ration has had the use of the stockholder's money, Felder v. Anderson,
Clayton & Co., Del. Ch., 159 A.2d 278 (1960) notwithstanding the fact
that the price offered in the merger proposal, as is the case here, may be
slightly more than the intrinsic value per share found to exist by the
Court, whose findings are, of course, subject to review by the Supreme
Court of Delaware.

Relying on the language added to 8 Del. C. § 262(h) on July 1,
1976, which provides that in making a determination as to the amount
of interest to be awarded a dissident stockholder in a merger proceeding
that among relevant factors which may rather than must be considered by
the Court is . . . "the rate of interest which the corporation has paid for
money it has borrowed . . . " Tannetics, Inc. in effect takes the position
that such amendment overrules existing case law of the Supreme Court
of Delaware and of this Court.

In short, in arguing that such added factor constitutes a legislative
overruling of the Delaware prudent investor rule, Tannetics, Inc. would
have this Court ignore the holding in Francis I. duPont & Co. v. Uni-
versal City Studios, Inc., Del. Ch.. C.A. 2399, December 7, 1973 in which
the Chancellor held:

"The purpose of interest is to fairly compensate plaintiffs for
their inability to use the money (the principal) during the time
in question. Felder v. Anderson, Clayton & Co., Del. Ch., 159
A.2d 278 (1960). '[D]amages for the delay in payment' was the
phrase used by Chancellor Seitz. It seems to me that the purpose
can best be accomplished by focusing on the situation of plain-
tiffs and their absence of use rather than on the benefit which the
moneys conferred upon the corporation. To do otherwise would
mean that the rate allowed would be a function of the corpora-
tion's ability to borrow and, quite obviously, all corporations are
not similarly situated in that respect. The point is that such an
approach would call for a fluctuating standard. Since the matter
is discretionary there is room for exception, of course. But I am
satisfied that the interest here should be allowed on the basis of
fair compensation to plaintiffs, not as a function of the prime rate
or the corporation's borrowing experience."

[2] This ruling was affirmed by the Supreme Court of Delaware,
sub nomine, Universal Studios v. Francis I. duPont & Co., Del. Supr.,
334 A.2d 216 (1975) in an opinion which stated that notwithstanding
earlier Chancery cases in which the costs to the resulting corporation of
borrowing money during the period in question was considered to be
an appropriate manner of arriving at the amount of interest to be al-
lowed a dissident stockholder, a theory of recovery of interest based on

[VOL., 6



UNREPORTED CASES

the damages sustained by a dissident stockholder as a result of delay in
payment for his shares, was deemed preferable, the Court stating:

"By Order of the Court following the conclusion of the valua-
tion proceeding below, the Chancellor fixed a 5.235 per annum
rate of interest on the ascertained $92.75 value per share figure.
This prejudgment rate of interest was explained by a concur-
rently issued Letter Opinion which cited the "prudent-investor"
approach as the basis for the award as opposed to allowing
interest at the prime rate.

"The stockholders contend that the law envisages in an
appraisal proceeding, that interest be awarded on the basis of
benefits received by the corporation through the use of plaintiff's
invested money. In other words, the shareholders maintain that
the corporation should be held responsible for the amount of in-
terest that it would have to pay if it were to voluntarily apply
to a bank for a loan. Therefore, they allege that error was com-
mitted when the Chancellor did not base his award of interest
on the prime rate charged to a most attractive borrower such as
Universal.

"The stockholders' contention is without merit and we can-
not independently find an abuse of discretion as to the award
below. The rule was correctly relied on below that the purpose of
interest is to fairly compensate plaintiffs for their inability to use
the money during the period in question. Felder v. Anderson,
Clayton & Co., 39 Del. Ch. 76, 159 A.2d 278 (1960). There-
fore it was proper to focus on what would have been the rate
of interest at which a prudent investor could have invested money
rather than in focusing on how much it would have cost the cor-
poration to borrow the money. The 5.23 percent interest per
annum awarded to plaintiff from March 25, 1966 to Decem-
ber 7, 1973 is approved, with post-judgment interest accruing at
6% thereafter.

"Affirmed."

See also Gibbons v. Schenley, Del. Ch., 339 A.2d 460, In the Matter of
the Application of Creole Petroleum Corporation, Del. Ch., CA. 4860,
November 15, 1977, and Lebmnan v. National Union Electric Corp., Del.
Ch., 414 A.2d 829 (1980).

Applying in essence the formula followed in the above cited ap-
praisal actions, namely averaging the return earned on short, medium
and long term United States Treasury bills, savings deposits held in
mutual savings banks, Moodys Triple A corporate bond average and
finally the values found in the Standard and Poor's Industrial Average
in lieu of the previously used Dow Jones Industrial Average, and bearing
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in mind that the fixing of an appropriate rate of interest which might
be expected to be earned by a prudent investor does not call for a trial,
I am satisfied that the unquestionably accurate figures contained in the
exhibits introduced by A. J. Industries, Inc. at the January 1980 hearing,
which documents are clearly not exhibits as to which cross examination
would be appropriate, that the return to be reasonably expected by a
prudent investor holding such a portfolio of securities over the period
from April 1977 to November 1979 would average 7.35%. Finally, I
find no Delaware precedent for the version of the so-called prudent in-
vestor formula advanced by counsel for Tannetics based on the replace-
ment of the merged shares by allegedly equivalent stock for the securities
eliminated by merger.

[3] Next, turning to the subject of costs in an action in which it
cannot be categorically stated that there is any prevailing party, I see
no reason to deviate from the customary rule that the resulting corpora-
tion is to pay all costs not specifically allocated by statute unless the stock-
holder or stockholders seeking an appraisal of their shares have evi-
denced bad faith in the prosecution of their action, and I find no such
bad faith to have been exercised here, Swanton v. State Guaranty Corp.,
Del. Ch., 215 A.2d 242 (1965), and Meade v. Pacific Gamble Robinson
Co., Del. Ch., 51 A.2d 313 (1947). Compare Sporborg v. City Specialty
Stores, Inc., Del. Ch., 123 A.2d 121 (1956).

[4] Finally, on the question of the request by Tannetics, Inc. for
the pro rating of expenses, the 1976 amendment to 8 Del. C. § 262(h)
provides that:

"... Upon application of a stockholder, the Court may order
all or any portion of the expenses incurred by any stockholder
in connection with the appraisal proceeding, including, without
limitation, reasonable attorney's fees and the fees and expenses of
experts, to be charged pro rata against the value of all of the
shares entitled to an appraisal . .. ."

In the exercise of my discretion I conclude on the basis of the above
amendment that all dissident stockholders of A. J. Industries, Inc. who
have participated in this proceeding to the extent of being entitled to an
appraisal of their shares must bear pro rata the expenses of Tannetics
Inc., the only dissident stockholder participating actively in this merger
proceeding, which expenses, as of the time of argument, totalled
$527,223.42. Compare the pre-amendment case of Levin v. Midland
Ross, Del. Ch., 194 A.2d 853 (1963), in which non-active dissidents
were allowed to reap the benefits of a merger appraisal action without
participating or taking any responsibility for the expenses of such
proceeding.

On notice an appropriate form of order may be submitted.
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FREEDMAN v. BLOOMFIELD

No. 3020

LEWIS v. BLOOMFIELD

No. 2874

Court of Chancery of the State of Delaware, New Castle

January 19, 1981

Proceeding was instituted on motion of individual defendant to dis-
-miss for lack of in personam jurisdiction and insufficiency of process.
The Court of Chancery, per Chancellor Marvel, held that motion of non-
resident defendant to dismiss for lack of in persona&m jurisdiction and
insufficiency of process was untimely. The court ruled that the motion
-would be denied unless it could be demonstrated that shortly before filing
the defendant and his counsel were reasonably unaware of implications
of decision of United States Supreme Court holding that the provisions
of the Delaware sequestration statute were unconstitutional when used to
confer in personam jurisdiction over a nonresident defendant absent the
-necessary minimum contacts.

1. Courts 0- 37(1)

Individual defendant would be held to have -waived defenses of lack
-of jurisdiction and invalid service of process unless it can be demon-
strated that he and his counsel were justifiably unaware of United States
Supreme Court decision holding that provisions of Delaware sequestration
-statute were unconstitutionally used to confer in personam jurisdiction
in Delaware court over nonresident defendant when necessary minimum
-contacts with Delaware were absent. DEL. CODE ANN. tit. 10, § 366.

2. Dismissal & Nonsuit C- 60(1)

Basic purpose of a dismissal for want of prosecution is to goad a
recalcitrant plaintiff into action and should not be a means of arbitrarily
dismissing a pending action. Superior Court Rules, Civil Rule 41(e).

MAIvEL, Chancellor

The first matter before the Court for decision in this long-pending
litigation is the motion of the defendant Fred A. Woitscheck, who was
elected a director of the defendant Bloomfield Building Industries on July
16, 1968, to dismiss the complaint against him for lack of jurisdiction
over his person, insufficiency of process, as well as insufficiency of service
,of process. Also, before the Court for decision is the motion of the
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defendant Woitscheck to dismiss the complaint under Rule 41(e) for
failure of the plaintiffs diligently to prosecute this action or specifically
inaction for a period of one year.

The present action was filed on April 22, 1969 by two former direc-
tors of the corporate defendant, the complaint naming Fred A. Woitscheck,
a non-resident of Delaware, as one of the defendants. Thereafter, little
action took place in the case until June 4, 1971, when counsel for plain-
tiffs belatedly sought to compel the appearance of the non-resident de-
fendant Woitscheck by causing, through the entry of an order, the seizure
of Mr. Woitscheck's stock in the corporate defendant for the purpose of
compelling his appearance in Delaware in this case under the provisions
of 10 Del. C. § 366. Responding to such compulsory process, Mr. Woits-
check entered his appearance in this action on August 13, 1971. He now
contends, for the reasons hereinafter stated, that such general appearance
was improperly coerced by means of a statute which authorized a pro-
cedure which violated his constitutional right as a non-resident with vir-
tually no contacts with Delaware not to enter a personal appearance in
this Delaware proceeding.

He so contends because after the entry of his personal appearance
in this case on June 24, 1977, in the case of Shaffer v. Heituer, 433 U.S.
186 (1977), the Supreme Court of the United States, applying the prin-
ciple enunciated in the case of International Shoe Co. v. Washington,
66 Sup. Ct. 54 (sic) (1954), which case required a showing of minimal
contacts by a non-resident with the state in which he has been sued in
order to make such non-resident amenable to process there, thereby satis-
fying ". . . traditional notions of fair play and substantial justice," held
that the Delaware sequestration process, as applied to the case at bar, was
unconstitutional in light of the absence of any real contact with the State
of Delaware on the part of the named non-resident directors of the
defendant corporation.

Being thereafter apprised by his counsel of such ruling, on September
26, 1977 Mr. Woitscheck moved to dismiss the complaint against him for
lack of personal jurisdiction, it being contended by him that his appear-
ance had been improperly compelled by an unconstitutional process,
namely through seizure of his shares in a Delaware corporation in a situa-
tion in which there was no showing that he as a defendant had any con-
tact with Delaware other than his ownership of shares of stock in such
corporation.

However, in the case of Tuckman v. Aerosonic Corporation, Del.
Ch. 394 A.2d 266 (1978) aff'd by order of the Supreme Court of Dela-
ware on June 11, 1979, this Court held that in a similar situation in which
a defendant, who knew the implication of the decision in Shaffer v.
Heitner, supra, at least 82 days before filing his motion to dismiss on
jurisdictional grounds, that such defendant had by delay waived his con-
stitutional right to raise the question as to his amenability to the jurisdic-
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tion of the State of Delaware secured through sequestration, the Court
pointing out:

"In order to decide whether an 82 day delay was an un-
reasonable delay and accordingly a waiver of a constitutional
defense, it is necessary to examine, by analogy, the time limits
and procedures required under Rule 12 of the Rules of this Court.
Under Rule 12(h) the defense's lack of jurisdiction over the
person and insufficiency of process are waived unless raised by
motion before pleading or included in a responsive pleading.
Thus a Rule 12(b) defense, if available at the time, is waived,
even if set forth in the answer, if it was not included in a Rule
12 motion filed before the answer. Wright & Miller, Federal
Practice and Procedures, Civil § 1391. See Varone v. Varone,
392 F.2d 855 (7th Cir. 1968); Graff v. Nieberg, 233 F.2d 860
(7th Cir. 1956)."

"Rule 12(a) requires that an answer be served within 20
days of service of the complaint on defendant unless the time for
answering is extended, and therefore, under normal circumstance
a defendant would be held to have waived the defenses of lack
of jurisdiction over the person and insufficiency of process if the
defenses had not been raised in the answer or by motion before
service of the answer. In either event, whether raised by mo-
tion or pleading, the maximum time allowed would have been 20
days from service of the complaint on a defendant. Alger v.
Hayes, 452 F.2d 841 (8th Cir. 1972); Standard Oil Co. v.
Montecatini Edison S.p.A., 342 F. Supp. 125 (D. Del. 1972);
Wright & Miller, supra, Civil § 1390-1393: 2A Moore Federal
Practice (2d Ed.) § 12.23, pp. 2446-2463.

"However, because Shaffer was not decided until long after
all the pleadings had been filed, the defenses contained in Frank's
motion were unavailable at the time his answer was filed. Un-
available defenses are not waived until available. Wright &
Miller, supra, Civil § 1388; Printing Plate Supply Co. v. Curtis
Publishing Co., 278 F. Supp. 642 (E.D. Pa. 1968). The ques-
tion arises, therefore, of how long should a defendant be given
to raise a Rule 12(b) defense, not available at the time the
answer was filed. Policy dictates that promptness be required.
See Grier v. Tri-State Transit Co., 36 F. Supp. 26 (W.D. La.
1940). If Frank is now permitted to raise the Rule 12(b) de-
fenses of lack of personal jurisdiction and insufficiency of process
82 days after they became available by virtue of Shaffer, and
known to him, he would in essence receive a benefit which he
could not have obtained had Shaffer been decided before the suit
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was instituted. If the defenses had been available at the time the
suit was filed, Frank would have had a maximum of 20 days to
raise these defenses or be deemed to have waived them. Of
course, relief against the 20 day limitation is available in special
circumstances. See Rule 6 or 60. But Frank has shown no
reason for his delay in filing his Motion To Dismiss although
it is clear that he knew of the implications of Shaffer at least 82
days before his Motion was filed."

[1] Unless it can be demonstrated by affidavit or otherwise that the
defendant Woitscheck and his counsel were justifiably unaware of the
decision in Shaffer v. Heitner, supra, and its implications until shortly
before the filing of such defendant's motion to dismiss the action against
him on constitutional grounds, such motion will be denied on the ground
that such defendant has waived such constitutional right.

[2] As to defendant's motion to dismiss for lack of prosecution under
Rule 41(e), I am satisfied that despite the length of time which has
elapsed since the bringing of this action, that the record supports a find-
ing that plaintiffs, subsequent to the filing of defendant's motion, sought
to have this case, which names defendants other than Mr. Woitscheck,
set for trial. In other words, there is no showing on the record before
me that there has been any recent delay on plaintiffs' part which would
justify the dismissal of the complaint against the defendant Woitscheck.

Finally, I am satisfied that the basic purpose of Rule 41 (e) is to goad
a recalcitrant plaintiff into action and should not be a means of arbi-
trarily dismissing a pending action.

On notice, an order in conformity with the above may be submitted.

DELAWARE MEDICAL SERVICE CORPS. v.
DELAWARE AMBULANCE SERVICE, INC.

No. 6339

Court of Chancery of the State of Delaware, Sussex

February 17, 1981

Plaintiff, Delaware Medical Services Corps. moved for a default
judgment against the defendant, Lawrence James Denney, individually
and as the named corporate defendant. The plaintiff reasoned that he was
entitled to a default judgment since no answer had been filed to his com-
plaint seeking to enforce the alleged noncompetition clause in an employ-
ment contract.
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The court, per Vice-Chancellor Brown, denied the motion on three
grounds: (i) that controversies should be decided on the merits whenever
possible; (2) that the relief sought by the complaint and motion were
beyond the scope of the contract; and (3) public policy may prohibit
restrictive covenants involving an ambulance service.

1. Judgment C: 92
Policy of the law is to decide controversies on the merits.

2. Contracts C 108(2)
An employment contract which restricts the employee from working

for a competing ambulance service may be contrary to public policy.

3. Contracts C=, 117
Employment contracts with specific language restricting the employee

from accepting employment with a competing business does not prohibit
him from operating his own business in competition with his former
employer.

BROWN, Vice-Chancellor
In this action brought to enforce an alleged noncompetition clause in

an employment contract, the complaint was served personally on the
defendant Lawrence James Denney on December 15, 1980. Service was
accepted by Denney on behalf of himself as well as on behalf of the named
corporate defendant. No answer or responsive pleading was filed. Plain-
tiff sent over an order for the Court to sign entering judgment by default.
However, I required that a motion for default first be filed and that notice
of the presentation of the motion be given to the defendants in view of
the injunctive relief sought by the complaint.

When the motion came on for hearing Mr. Gentile put in his appear-
ance on behalf of the defendant Denney. Orally, he represented that he
did not file an answer because he did not want to put his client to the
expense. He justifies this on the basis that there is no corporation in
existence under the name of Delaware Ambulance Service, Inc. He repre-
sents that Denney is in business for himself under the name of Delaware
Ambulance Service (no "Inc."). He says further that Denney is willing
to have a default judgment entered against him enjoining him from seeking
or accepting employment with another ambulance service within Delaware
for a period of one year. Thus, in Mr. Gentile's view, there is no need
for responsive pleadings.

The restrictive language in the employment contract which Denney
previously signed with the plaintiff reads as follows:

"I further agree that should my application be accepted, I will not
seek or accept employment with any other ambulance service in
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the state of Delaware for a period of one year following my
leaving the employ of the [plaintiff] ."

Based upon this, the complaint seeks to have Denney, his agents, servants,
employees and all other persons acting in concert with him enjoined
"from providing any ambulance service in Delaware" until the fall of 1981.

To put matters in a current posture, I make the following observations.
[1, 21 The motion for default judgment will be denied for three

reasons. First, Mr. Gentile has entered an appearance on behalf of Denney
and offered reasons why the motion should not be granted. The policy
of the law is to decide controversies on the merits. Secondly, the relief
sought by the complaint and default judgment order clearly goes beyond
the language of the contract on which the complaint is based. The restric-
tive language does not prohibit Denney from himself operating an ambu-
lance service in competition with that of the plaintiff. Rather, it restricts
him only from seeking or accepting employment with an ambulance service
other than that of the plaintiff. Third, I am not convinced that public
policy would countenance a restrictive covenant against working for an
ambulance service. What is to be protected? A former employer's
confidential list of available sick persons?

Moreover, I think there should be some obligation on counsel to be
sure that a named corporate defendant really exists as a corporate entity
before asking the Court to enter injunctive orders against it by default.
I trust that the Corporation Department still gives out that information.

Also, I take note of Mr. Spiller's oral argument that the parties really
intended a noncompetition covenant even though they used language limited
to seeking or accepting employment. To this extent, he is tacitly con-
ceding that the agreement on which he is relying for a default does not
support the relief he is seeking. I also note that his proposed order for
default asks that an inquisition on damages be scheduled even though his
complaint does not seek compensatory damages. On the other hand, the
complaint does seek punitive damages, which this Court does not award.

[3] From Mr. Gentile's standpoint, I think it inappropriate for the
Court to enter a default judgment against Denney enjoining him from
seeking or accepting employment if, in fact, he has not sought and accepted
employment with another ambulance service. It may be that no one else
is concerned with such a technicality. But I do not feel that I should
enter a judgment by default against someone whose counsel says has done
nothing wrong-even if it will save him on counsel fees. By contrast, if
the parties wish to stipulate to the entry of a judgment disposing of the
case, that is their privilege. I refuse, however, to draft the stipulation for
them.

In short, I get the distinct impression that so far I have devoted more
time and consideration to the case than have counsel. This is not com-
forting.

(VOL. 6



UNREPORTED CASES

The motion for default judgment is denied. Mr. Gentile, as he
agreed, will file the appropriate affidavit or affidavits supporting the oral
factual representation made. If Mr. Spiller wishes to proceed further on
the basis that the agreement is ambiguous and that the parties had a
different understanding than that expressed, he should file an amended
complaint. He may do so without leave of Court under Rule 15. Should
he choose not to do so, and if no such corporate defendant really exists,
it would be my intention to dismiss the complaint in 15 days without
further proceedings.

GOLDMAN v. AEGIS CORP.

No. 6396

Court of Chancery of the State of Delaware, New Castle

April 7, 1981
Plaintiff, a stockholder of the defendant corporation, brought this

action seeking an order permitting inspection and copying of a list of all
stockholders of the defendant corporation. The court, after determining
that a proper demand under DEL. CODE ANN. tit. 8, § 22 0(c) had been
made, granted plaintiffs request due to the defendant's failure to show
that the demand was made for an improper purpose.

The court in its decision stated that implicit in a demand for inspection
is a stockholder's right to a list of names of all shareholders including the
beneficial owners of shares held in the name of certificate depository
nominees, and the specific number of shares held by each individual.
This right exists irrespective of the plaintiff's actual need for these break-
downs so long as there is a proper purpose for making such a demand.

Aside from the stockholder inspection issue, the court also addressed
a collateral dispute between the parties in regard to plaintiffs improper
refusal at the direction of his lawyer to answer defendant's deposition
questions. In this summary proceeding, the court denied defendant's
motion for further discovery stating that there had been no prejudice effect
but that further relief would be granted if at trial the defendant could
show that he was prejudiced.

1. Corporations C=- 181(8)

Where a stockholder has made a proper demand for inspection of a
corporation's stock ledger, the burden of proving that the inspection is
sought for an improper purpose is on the corporation.
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2. Corporations C 181(1)

The fact that a stockholder does not have full knowledge of a corporate
plan does not negate his right to communicate with other stockholders to
oppose that plan.

3. Corporations C- 181(2)

A stockholder who is properly entitled for an inspection of the cor-
porate stock ledger is automatically entitled to obtain the names of all
stockholders, including the names of beneficial owners for whom central
certificate depository nominees hold legal title.

4. Corporations 0-= 181(2)

A stockholder who is properly entitled to an inspection of the cor-
porate stock ledger is also entitled to copy down the number of shares
each stockholder owns.

5. Depositions 0 66

At a deposition it was improper for attorney to instruct client to
refuse to answer defendant's questions since it is the function of the court
to pass on the relevancy of the evidence.

6. Depositions C--- 64(4)

Where deponent wrongfully refused to answer specific questions, it
was within the court's discretion to deny motion to compel to answer
where no prejudice resulted.

HARTNETT, Vice-Chancellor
[1] Plaintiff brought this action pursuant to 8 Del. C. § 220 seeking

the production for the inspection and copying of current stockholder list
of Aegis Corporation ("Aegis"). The demand made by plaintiff to inspect
and copy the stockholder list is conceded to comply with the provisions of
8 Del. C. § 220 as to the form and manner of making the demand for
inspection of the stock ledger and a list of stockholders of Aegis. The
burden of proof, therefore, is upon the corporation to establish that the
inspection sought is for an improper purpose. 8 Del. C. § 220(c). Aegis
has not met this burden and therefore plaintiff's application must be
granted.

[2] Aegis' main thrust at trial was that plaintiff's purpose in seeking
the stockholder list is to conduct a proxy solicitation in opposition to a
stock option plan which Aegis proposes to institute for the benefit of its
officers and that at trial Aegis showed that plaintiff was not aware of most
of the details of the proposed plan. It was obvious at trial, however, that
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plaintiff strongly opposes any stock option plan for the benefit of the
officers of Aegis at the present time. While plaintiff's opposition may be
misfounded or unwise, he nevertheless has the right to oppose the adoption
of the plan and the right to communicate with the other stockholders of
Aegis in order to attempt to convince them that the plan is not in the
best interest of Aegis.

[3] Aegis also opposes plaintiff's form of order which would grant
plaintiff a breakdown of the list of persons which CEDE & Co. and other
similar central certificate depository systems act as nominees for because
plaintiff did not show the Court that it had a specific need for the break-
down. This ignores this Court's opinion in Hatleigh Corporation v. Lane
Bryant, Inc., Del. Ch., 428 A.2d 350 (1981), which holds that a plaintiff is
entitled to CEDE & Co. and similar breakdowns because without it plaintiff
would not have an accurate stock list. Implicit in that opinion is that the
CEDE: & Co. breakdown will automatically be provided if plaintiff is other-
wise entitled to inspect the stock list.

[4] Aegis also urged that even if plaintiff is entitled to receive a copy
of the stock list, he should not be given a breakdown as to the number of
shares owned by each stockholder because plaintiff intends to communicate
with all the stockholders and therefore does not need to know how many
shares each stockholder owns. This ignores the nature of a stockholder's
right of inspection. The statute provides that a stockholder may inspect
and copy a stock list and while in this day of computer technology the
stockholder does not actually physically inspect a list but merely receives
a computer printout, nevertheless, if a stockholder has a right to inspect
and copy a list he also has a right to copy down the number of shares
each stockholder owns. As stated in Hatleigh Corp. v. Lane Bryant, Inc.,
supra:

"Once having established a proper purpose, a stockholder is
entitled to the same lists and data relating to stockholders as is
available to the corporation. See Lernan v. Diagnostic Data,
Inc., Del. Ch., unreported, (C.A. *6233-NC, Aug. 11, 1980)
and Cargill, Inc. v. Missouri-Portland Cenzent Co., Del. Ch.,
unreported, (C.A. _#4583-NC, Sept. 11, 1974). To hold other-
wise would be to give the corporation an unfair advantage in a
proxy solicitation battle. The best interest of the stockholders
requires that they quickly receive all the information generated
by the competing interests."

To deny plaintiff the information as to how many shares of stock each
stockholder owns would be to fail to recognize that the plaintiff may desire
to follow up by telephone calls, etc. his contacts with those stockholders
who own a sufficient number of shares of stock to make such alternate
and additional contact feasible.

I therefore have signed the proposed order as submitted by plaintiff.
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[5, 6] Immediately prior to the commencement of the trial, I con-
sidered Aegis' motion for an order directing the plaintiff to answer certain
questions propounded to plaintiff on oral examination and directing the
continuation of his deposition. A continuation of the deposition would
have in effect acted as a continuance of this trial. The motion was based on
the fact that during the deposition of the plaintiff taken by Aegis, two
days prior to trial, the attorney for the plaintiff directed his client to
refuse to answer three questions propounded by Aegis, on the grounds of
relevancy. Although I found that the action of the plaintiff's attorney
in directing his client not to answer did not comply with the Rules, I
denied the motion to continue the trial in order to permit further discovery
by Aegis. Plaintiff's attorney at the deposition should have merely noted
his objections on the record to the questions. Rules 26(b) (1) and
30(c) (d). He should not have instructed his client to refuse to answer
because by so doing he assumed the function of the Court which is to
pass on the relevancy of evidence. After listening to argument of counsel,
however, I was convinced that Aegis had suffered no prejudice because
of the refusal of plaintiff to answer the three questions. Since this pro-
ceeding is a summary one, I directed that it should proceed with the
caveat that if Aegis was able to adduce at the trial any evidence which
indicated that it had been prejudiced by the failure of the plaintiff to
answer the questions at the deposition, I would grant further relief. No
such prejudice was shown.

ROSENBLATT v. GETTY OIL CO.

No. 5278

Court of Chancery of the State of Delaware, Susse.v

April 8, 1981

Plaintiff seeks to compel discovery against the defendant as to the
valuation used to determine the exchange ratio used in a merger by
defendant with Skelly Oil Co. The valuation was based on the value of
oil reserves as determined by DeGolyer and MacNaughton, Inc. Defend-
ant has a contract with D&M which would require D&M to testify in any
litigation about the merger and D&M's valuation. The plaintiff seeks to
require the defendant to exercise its contractual rights so that the plaintiff
can depose D&M in Delaware instead of applying for a commission
to take the deposition of D&M in Texas.

The Vice-Chancellor denied plaintiff's request as premature and the
plaintiff must first try to depose D&M in Texas before seeking a special
remedy in Delaware. If D&M resists discovery in Texas as plaintiff fears
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on a claim of privileged business information, then plaintiff may request
the court to rehear its motion.

1. Federal Civil Procedure 0 1588

Pretrial Procedure 0 377

Nothing in the Rules of Court would require a party to produce an
independent witness for the purpose of discovery by the other party.

2. Federal Civil Procedure C-- 1588

Pretrial Procedure C-- 377

An insurance carrier of a defendant can be ordered to appear through
an order to compel discovery on the defendant because the insurance carrier
stands in the role of a party defendant even though it is not a party in
name.

BRowN, Vice-Chancellor

In this class action, the plaintiff has moved to compel discovery
against the defendant, Getty Oil Company. Despite the wealth of oral
argument on the subject, I do not perceive that there is much that is in
dispute.

The complaint charges that Getty, as majority shareholder of Skelly
Oil Company, caused Skelly to enter into a merger on terms which were
favorable to Getty, but which were disadvantageous to Skelly and its
public shareholders. The exchange ratio for the merger was apparently
based to a substantial degree on an evaluation, including valuations placed
on both probable and proven oil reserves of both Getty and Skelly, per-
formed by the Dallas, Texas firm of DeGolyer & MacNaughton, Inc.
("D & M"). As part of its contractual arrangement with Getty, D & M
agreed that in the event of litigation concerning the merger it would, at
the request of Getty, make its personnel and records available for the
purpose of testimony and assistance in connection with the litigation.

Plaintiff now desires to take discovery of D & M for the purpose of
ascertaining "the precise factors used in this particular assignment" by
D & M. Getty has no objection to this, and it agrees that the information
sought by plaintiff is important to the issues of the case and that it is
clearly relevant. The breakdown concerns the manner in which the
plaintiff should undertake such discovery.

Plaintiff has moved against Getty to compel it to exercise its rights
under its contractual arrangement with D & M and to require D & M to
produce representatives for the purpose of taking their depositions and to
produce documents and records of D & vi relevant to this litigation. Getty
takes the position, however, that D & M is an independent, nonparty, oil
consulting firm over which it has no control. Getty says that in this
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situation, plaintiff should apply for a commission to take the deposition of
D & M in Texas and accompany it with a subpoena duces tecum for
such documents as plaintiff may feel necessary in connection therewith.
Getty says that it has no reason to believe that D & M would refuse to
respond to any such reasonable discovery efforts by plaintiff.

Plaintiff fears, however, that if this approach is followed, D & M may
then seek a protective order in a Texas court based on a claim of con-
fidential or privileged business information, thus compelling plaintiff to
present his counterposition to a Texas court rather than to this Court in
which the litigation is pending. Plaintiff bases this fear on the fact that
D & M took such steps in a related action filed in the Federal courts in
California. In view of D & M's contractual obligation to Getty, plaintiff
feels that he should not have to be subjected to this potential expense and
inconvenience when it lies within the power of Getty to avoid it. For this
reason, he seeks the order against Getty to require it to produce D & M
here in the Delaware litigation for discovery purposes.

[1] Getty argues, and plaintiff does not dispute, that there is nothing
in the Rules of this Court which would require a party to produce an
independent witness or, more importantly, the records and documents of
a nonparty witness, for the purpose of discovery by the other party. Given
the standing and competence of counsel, I accept this proposition as true
for the purposes of the present determination.

Moreover, the case authorities cited by counsel at argument lean
more toward the position of Getty than that of the plaintiff. In Peunwalt
Corporation v. Plough, Inc., 85 F.R.D. 257 (D. Del. 1979), on which
Getty relies, it was held that a corporate defendant could not be required
to produce records of a nonparty subsidiary where there was no showing
that the boards of directors were identical or that the respective business
operations of the two corporations were so intertwined as to render their
separate corporate identities meaningless. Getty says that such a rationale
is even more applicable here where there is no control or internal business
connection whatever between it and D & M.

[2] Plaintiff relies on Simper v. Trimble, 9 F.R.D. 598 (W.D. Mo.
1949); Societe Internationale Pour Par, etc. v. Clark, 9 F.R.D. 263
(D.D.C. 1949). However, in Simper, the documents were photographs
taken by the liability insurance carrier which, the Court noted, was bound
by the contract of insurance to take over the defense of the case. Thus,
in effect, the Court based its ruling on the assumption that the insurance
carrier stood in the role of party defendant even though it was not a party
in name. The contract between Getty and D & M imposes no such
obligation on D & M here.

In Societe Internationale, the Court expressly found the party against
whom production was sought to be prima facie in control of documents in
foreign lands through subsidiaries, affiliates and others in which it had an
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interest. It is not contended that there is such an element of control here.
See also, 4A Moore, Federal Rules of Civil Procedure p. 34-100, footnote
9, where there are federal cases cited either way, but which again deal
with documents in the possession of an insurer.

As such, all of the foregoing authorities are distinguishable from the
factual situation on which the plaintiff relies here, and thus their rationale
does not lend support to his present application. Nor, at this stage, do
I see a need to further analyze whether Getty has some obligation under
its agreement with its consultant to assist in plaintiff's discovery efforts
against D & M. If plaintiff proceeds under Rule 45 and if D & M responds
without incident, then the issue is moot. If D & M reacts as plaintiff
anticipates, then at least plaintiff would be in a stronger position to ask
the Court to invoke some compulsion against Getty and would have a
factual record rather than conjecture on which to base his plea.

For this reason, the motion of the plaintiff is denied. IT Is So
ORDERED.

MOFFITT v. WELLINGTON MANAGEMENT CO.

No. 6108

Court of Chancery of the State of Delaware, Sussex

April 8, 1981

Plaintiff held 500 shares in the defendant corporation and registered
the shares in joint tenancy. By proxy both joint tenants gave their
authority to vote for a proposed merger. Prior to the stockholder's
meeting to vote on the merger, the plaintiff demanded his appraisal rights
as to the 500 shares, and later he sent a second proxy voting against the
merger. Both of these later documents were signed only by the plaintiff
and not by the joint owner. The first proxy was ultimately counted for
the merger. The Vice-Chancellor held that the demand for appraisal must
be properly and formally signed by or for all stockholders of record to be
valid when following a validly signed proxy. Therefore, without the
joint tenant's signature, only the first proxy in favor of the merger was
valid and the plaintiff is thus denied any subsequent appraisal rights under
DEL. CODE ANN. tit. 8, section 262.

1. Corporations 0' 583

The provisions of the appraisal statutes should be construed liberally
for the shareholder.
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2. Corporations 0 583
A document designed only to give notice to the defendant corporation

is sufficient even though signed by only one of two joint tenants.

3. Corporations C--- 584
A demand for appraisal under section 262, which did not purport to

act for both joint tenants, is held to the standard of a demand for payment
under section 262 and must be properly and formally signed by or for all
stockholders of record.

BROWN, Vice-Chancellor
In this appraisal action the defendant corporation has objected to a

claim for appraisal rights made by two of its former shareholders. The
agreed upon facts are as follows.

Petitioner Fred Schmidt purchased 500 shares of the Class A Common
Stock of Wellington Management Company. Subsequently, he registered
these shares in joint tenancy with Clara Reif. By a proxy dated Sep-
tember 24, 1979, Fred Schmidt and Clara Reif gave their authority to
vote these 500 shares in favor of the merger which forms the basis for
this appraisal proceeding. They did so by jointly signing the proxy. The
shareholders meeting called for the purpose of voting on the merger was
held on October 30, 1979.

Prior to the meeting, but subsequent to the aforesaid joint execution
of the proxy favoring the merger, Fred Schmidt, by an instrument dated
October 17, 1979, demanded appraisal rights as to the 500 shares. Clara
Reif did not sign this demand, and Schmidt did not indicate in any way
that he was acting on her behalf in making the demand. Also, under
date of October 25, 1979, Schmidt signed another proxy by means of
which he purported to vote the 500 shares against the merger. Again,
Clara Reif did not join Schmidt in signing this proxy, nor did Schmidt
give any indication that he was attempting to act on behalf of his co-owner
of record in so doing. Both of these documents were delivered to the
corporation on October 30, 1979, prior to the start of the shareholders
meeting.

On the corporation's computerized list of shareholders the 500 shares
owned jointly by Schmidt and Ms. Reif were indexed under the name of
Clara Reif only. Because of this factor, and because of the last minute
delivery of the second proxy and the appraisal demand, the election
inspector concluded that Schmidt was not a shareholder of record. As a
consequence, the second proxy executed only by Schmidt was disallowed.
The first proxy, however, as signed by both, was ultimately counted as
voting in favor of the merger.

The answer and objection of the corporation to the present claim for
appraisal as to these 500 shares is twofold: First, it is argued under Raab
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-v. Villager Industries, Inc., Del. Supr., 355 A.2d 888 (1976) that the
written demand for appraisal was signed only by Schmidt, who did not
refer to or purport to act on behalf of Clara Reif, the other joint tenant,
and that being a formal demand for appraisal and payment, as opposed
to being merely a pre-merger notice to the corporation of a shareholder's
opposition to the merger, such a demand must be technically correct and
must bear some clear indication that the other joint tenant also seeks
appraisal of the shares. Second, it is argued that because the first proxy
signed by both joint tenants was not legally revoked by the second proxy
executed by only one of them, Schmidt and Ms. Reif, as joint tenants,
cast their votes in favor of the merger, thus barring them under the
language of 8 Del. C. § 262 from seeking appraisal rights thereafter.

On behalf of Schmidt it is pointed out that he was the purchaser of
the 500 shares and that it was his decision to list them of record in the
joint names of himself and Ms. Reif. It is also pointed out that at the
time Schmidt executed the second proxy without the benefit of Ms. Reif's
signature, he was aware that Ms. Reif also owned 300 shares jointly with
another person and that as to those 300 shares she had executed a proxy
to have the shares voted against the merger. Also, it is argued that the
execution of the second proxy by Schmidt alone-even if it was ineffective
to vote the shares against the merger to the absence of Ms. Reif's signature
-was sufficient to prevent the first proxy from being voted in favor of
the merger since it left one joint owner voting in favor and the other
voting against, thus preventing the 500 shares from being counted either
way.

[1, 2, 3] I see no need to analyze this latter contention because, in
my view, the matter can be determined on the demand for appraisal itself.
In Raab v. Villager Industries, Inc., supra, it was made clear that as a
matter of policy the provisions of the appraisal statutes should be con-
strued liberally in favor of the shareholders. In this regard it was held
that the execution of a document designed only to give notice to the
defendant corporation was sufficient even though signed by only one of
two joint tenants. However, at 355 A2d 892 the Supreme Court stated
as follows:

"A demand for payment under § 262(b), on the other hand,
requires the formality and legal technicality befitting a last step
in the final transaction between the corporation and its dissenting
stockholder. A demand for payment must be properly and for-
onally signed by or for all stockholders of record." (Emphasis
added.)

In Raab, a demand for payment signed by the husband alone, who
did not purport to act for his wife, was held inadequate to grant appraisal
rights as to stock held of record in the joint names of the husband and
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wife. So here, the demand for appraisal was signed only by Schmidt, the
one joint owner of record, who, on the face of the document, did not
purport to act for Ms. Reif, the other joint owner. This is particularly
significant since Schmidt had previously taken the trouble to obtain the
signature of Ms. Reif on the initial proxy which was given to exercise
ownership rights in the jointly owned 500 shares.

Under the circumstances, the demand of Fred Schmidt and Clara
Reif for appraisal rights as to thsoe (sic) shares must be denied. An
appropriate order may be submitted.

ESTATE OF POLIN v. DIAMOND STATE POULTRY CO.

No. 6374

Court of Chancery of the State of Delaware, Sussex

April 14, 1981

Plaintiff, as both Executor of the estate of a fifty percent shareholder
and as a director of the defendant corporation, brought suit under DEL.
CODE ANN. tit. 8, § 220 to enforce his demand to inspect the defendant
corporation's books and records. The same plaintiff has also brought
suit in Federal District Court charging the other fifty percent share-
holders with converting the corporation to their own use to the exclusion
of the plaintiffs. Defendant argues that by bringing the federal action
and electing to initiate discovery in that section to inspect the corporate
books and records, the plaintiff has waived his right under section 220.
The court, per Vice-Chancellor Brown, found such a defense to be
without merit. The right to inspect the corporate records where proper
purpose is shown is virtually absolute as to shareholders under section
220 and to directors by common law.

1. Corporations C' 181

Where proper purpose is shown, a shareholder's rights to inspect the
corporate books and records under DEL. CODE ANN. tit. 8, § 220 is virtually
absolute.

2. Corporations -' 181(6)

The stockholder's right of inspection of corporate records exists with-
out regard to the pendency of an action brought by him against the
corporation.
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3. Corporations C-- 297
Under common law a director has a right to access to corporate books

and records for any purpose germane to his position as a director.

4. Corporations C 181(2)

To avoid misuse of section 220, inspection of corporate documents is
confined to those in possession or control of the corporation, those which
reflect on the business, and those given to or authorized by an officer,
director, employee, or agent of the corporation in his official capacity.

5. Attorney and Client C--- 123

The right to inspect corporate records under section 220 and to di-
rectors under common law does not extend as a matter of course to private
communications between a person and their counsel simply because they
happen to be corporate officers or directors.

BRowN, Vice-Chmcellor

This action is brought pursuant to 8 Dcl. C. § 220. It is brought on
behalf of the Estate of Howard M. Polin ("the Estate") by the executors
thereof for the purpose of inspecting the books and records of the defend-
ant corporation. The plaintiff Richard L. Polin, in addition to being one
of the executors of the estate, is also a director of the defendant corpo-
ration. In that capacity he also seeks to inspect the corporation's books
and records.

On behalf of the Estate, the stated purpose of the demand is

. . . to ascertain the value of the stock in Diamond State
owned by the estate of Howard M. Polin, to determine whether
improper transfers or payments of cash or other assets of
Diamond State have occurred and to determine whether mis-
management of Diamond State has occurred."

On behalf of Richard L. Polin, as a director, the stated purpose of
the demand is

". .. to determine whether improper transfers or distributions
of cash or other assets of Diamond State have occurred, to deter-
mine whether mismanagement of Diamond State has occurred,
and other-wise to permit Richard L. Polin to perform his duties
as a director of Diamond State."

It was conceded at trial on behalf of the defendant Diamond State
that the Estate is a stockholder, that Richard L. Polin is a director and
that the demand letter served on the corporation set forth a proper purpose
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for the inspection of Diamond State's books and records pursuant to the
intent of § 220. The dispute centers around related litigation now pending
in the United States District Court for the District of Delaware.

Diamond State is a Delaware corporation with its principal place of
business located in Selbyville, Delaware. It does a substantial amount of
business, having gross sales for its fiscal year ending September 30, 1979,
of some $33 million, for instance. Prior to his death, Howard M. Polin
owned 50 per cent of the stock in Diamond State. His brother, David
Polin, together with members of David's family, owned the other 50 per
cent. David Polin ran the day-to-day business of Diamond State prior to
Howard's death and, together with his son, has apparently continued to
do so since that time. Since Howard Polin's death friction has obviously
developed between the families of Howard and David concerning the
business of Diamond State, as well as its two corporate subsidiaries, Bishop
Processing Company and Polin Feed Corporation. As a part of the dis-
pute, Diamond State's board of directors was reestablished on July 25,
1978, to be composed of four directors, two designated by Howard's side
and two designated by David's side. Plaintiff Richard L. Polin, one of
Howard's sons, was designated as a director on behalf of Howard's side.

In December 1980, the Estate, together with the Estate of Frances
Polin, Howard's widow, brought suit in the District Court against
Diamond State, Bishop Processing Company, David Polin, his son,
Bernard Polin, and Robert W. Tunnell and Morton J. Owrutsky, the two
directors appointed by David's side of the dispute. The complaint, in
essence, charges that David and Bernard Polin have attempted to convert
Diamond State to their own use to the exclusion of the intersts [sic] of
Howard Polin's Estate and that to that end, among other things, they
have withdrawn grossly excessive funds from Diamond State for their
own use and without authorization of the board of directors. The Federal
action seeks an accounting, injunctive relief, the appointment of a receiver
for the corporation and punitive damages.

Through discovery in the Federal action, the plaintiffs have sought
the production of the corporate books, records and financial information
which is claimed have been denied the Estate since the death of Howard
Polin. Many documents have apparently been produced, but others were
withheld under the claim of attorney-client and accountant-client privileges
(the latter stemming from the law of Pennsylvania where the corporate
accountant is apparently located). Briefing on the discovery issue in the
Federal Court is ongoing.

Against this backdrop, the Estate and Richard Polin filed this present
action under § 220, presumably to obtain inspection of all books and records
of Diamond State free from any claim of the aforesaid privileges relied
upon by the defendants in the Federal action. In this suit it is contended
on behalf of Diamond State, the sole defendant here, that as a matter of
comity, relief should be denied to the plaintiffs here in favor of the ruling
ultimately to be made on the discovery issue in the Federal action.
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Stated another way, the issue appears to evolve as follows. Conced-
ing that a stockholder has a statutory right under § 220 to inspect corpo-
rate books and records where a proper purpose is shown, the defendant
corporation is basically arguing that since the Estate, as a shareholder,
has elected to bring an action for alleged mismanagement in the Federal
Court, and has elected to initiate discovery in that action for the purpose
.of inspecting corporate books and records, and has thereby got itself into
the situation where its right to inspect certain documents has been placed
at issue in the Federal action it should now be barred from exercising its
statutory right under § 220 through the means of a subsequently filed
action in this Court designed to accomplish the same purpose. Viewed
from the discovery aspect, it is basically an election of remedies type
of defense.

[1, 2] I find this defense to be without merit. The decision is con-
trolled by the holdings in State ex rel. Foster v. Standard Oil Co. of
Kansas, Del. Super., 18 A.2d 235 (1941) and Henshaw v. American
Cement Corporation, Del. Ch., 252 A.2d 125 (1969). In the former, a
stockholder sought inspection rights under the predecessor statute to § 220
after he had already brought a derivative action on behalf of the corpora-
tion. Inspection under the statute was resisted, in part, on the grounds
that the shareholder had a means of access to the corporate records through
production in the derivative action. In rejecting this defense, it was held
that where a proper purpose is shown, a shareholder's rights under the
statute is virtually absolute. Further, at 18 A.2d 238, it was stated
as follows:

"The stockholder's right exists and persists without regard to
the pendency of an action brought by him against the corporation.
It is a right distinct and apart from litigation; and the defendant
corporation, for that reason alone, cannot assume to limit or
abridge that right."

[3] In Henshaw, a stockholder/director was also permitted to inspect
the corporate stocklist as well as its books and records despite the existence
of previously filed litigation in California. Moreover, the demand to in-
spect the books and records in Henshaw was made by the plaintiff only in
his capacity as a director. Despite the fact that § 220 purports to grant
inspection rights only to stockholders, it was held under common law prin-
ciples that where a purpose germane to his position as a director is shown,
a director also has a right to have access to corporate books and records.

[4, 5] Accordingly, judgment will be entered in favor of the plaintiffs.
However, to avoid any misuse of § 220 with regard to the authority of the
District Court, inspection must be confined to documents and records
which are in the possession or control of the corporation, those which
were intended to reflect on the business, condition or legal rights of the
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corporation, and those which were given to or authorized by any individual
in his capacity as an officer, director, employee or agent of the corporation.
The right given to a shareholder under § 220, and to a director by common
law, should not extend as a matter of course to private communication
between person or their counsel simply because they also happen to be
corporate officers or directors. In short, the right goes to the inspection
of the records of the corporation. To this extent, the right of inspection
granted here may not necessarily be synonymous with the demand for
production made in the Federal action.

FIELD v. ALLYN

No. 5951

Court of Chancery of the State of Delaware, Sussex

April 21, 1981

This is a decision on a motion for permissive intervention in a class
action suit by Mr. Fanucchi to be certified as class representative of the
tendering shareholders of an acquired company taken over by the acquiring
company pursuant to a tender offer and a cash-out merger. Plaintiff Field
was previously denied class representative of the tendering shareholders
since he tendered one-half of his shares with knowledge of the wrongs he
relied on. The plaintiff continued to represent cashed-out shareholders.
Defendants opposed this motion claiming that the two classes do not share
common questions of law and fact as required for permissive intervention.

The court, in provisionally granting the motion to intervene, held
that the relief, what each class seeks, is essentially based on the same breach
of defendant's fiduciary duty to the acquired company. The denial of
plaintiff's full class standing was not meant to fully sever the joint rights
of both classes. The court, however, did require the plaintiff's law firm to
respond to defendant's charge of conflict of interest in the representation
of both classes before the motion would be granted.

1. Parties ('=, 40(2)

Where a stockholder was classified in a class action to represent
cashed-out stockholders but not tendering stockholders, permissive inter-
vention in the plaintiff's suit by another tendering stockholder as class
representative was appropriate since both classes shared a common question
of law and fact irrespective of their different theories of recovery.
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BROWN, Vice-Chancellor
This is a class action brought by the plaintiff Bertram Field, a former

shareholder of the Pittsburgh & Lake Erie Railroad Company (P & LE).
The action challenges the propriety of the manner in which Pittsburgh and
Lake Erie Company (PLECO) managed to acquire all outstanding stock
in P & LE. By his First Amended Complaint, Field sought to recover
against the named defendants on behalf of all former minority shareholders
of P & LE, the would-be class being comprised of some 700 shareholders
formerly owning a total of 52,366 shares.

In a prior ruling dated September 25, 1980, the case was certified as a
class action and Field was approved as an appropriate class action repre-
sentative over the challenge and objection of the defendants. However,
because Field had sold 100 of his 200 P & LE shares in response to the
tender offer of the defendants, and had done so after retaining counsel to
bring this suit based in part upon the information contained in the tender
offer circular, and thus with full knowledge of the wrongs on which he
was relying, it was held that Field was not similarly situated and thus
was not in a position to represent the former owners of 34,804 shares who
had tendered and sold in response to the offer. His representation was
limited to the class comprised of the owner of the remaining 17,562 shares
who were subsequently cashed out of P & LE by PLECO through the
merger process.

Thereafter, a motion to intervene was filed on behalf of one Edward
L. Fanucchi, a former P & LE shareholder who had sold all of his stock
in response to the tender offer. Fanucchi seeks thereby to adopt the alle-
gation of Field's First Amended Complaint and to represent in this
litigation the interests of the former owners of the 34,804 shares whom
Field was disqualified from representing. In other words, Fanucchi seeks
to intervene so as to thereafter be certified as class representative of the
former tendering shareholders, and to prosecute the action in conjunction
with Field in his capacity as class representative of the former merged-out
shareholders. Defendants have vigorously opposed their application by
Fanucchi.

Defendants contend that Fanuchi has no basis to intervene as a
matter of right under Rule 24(a) since, in their view, he can claim no
interest relating to the transaction which Field is challenging as class
representative, i.e., the fairness and propriety of the cash-out merger.
Defendants argue that the disposition of Field's merger claims on behalf
of the merged-out shareholders will not, as a practical matter, impair or
impede Fanucchi's ability to bring a separate action to protect his in-
terests as one who tendered in response to defendants' offer prior to the
merger. Thus they argue that the requirements of Rule 24(a) (2) have
not been met.

As to permissive intervention under Rule 24(b), defendants contend
that the requirement that the claims of Fanucchi and Field have common
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questions of law and fact has not been met. They argue that as to the
tendering shareholders, the issue is the adequacy of disclosure in the
offering circular, while as to the merged-out shareholders, the issues are
breach of fiduciary duty in removing them from the corporate enterprise,
fairness of price and proper purpose. Defendants contend that these dif-
ferent issues are based on entirely different facts and law, and thus provide
no basis for permissive intervention.

Finally, defendants are disturbed by the fact that the application on
behalf of Fanucchi is being made by the same counsel who are representing
Field. They view this as a contemptuous effort by counsel to circumvent
the Court's prior ruling of September 25, 1980, since they view Field's
disability to represent the tendering shareholders to attach to his counsel
as well. Moreover, defendants perceive a conflict between the two classes
of former shareholders based upon the relief sought by Field's complaint.
Field's principal claim is for a constructive trust upon the stock of PLECO
and P & LE. Thus he is claiming that the defendants hold the stock in
trust for the benefit of the parties that Field represents. But since Field
has been permitted by the Court to represent only the merged-out share-
holders, defendants view Field's obligation to his class now to be to acquire
all of the PLECO and P & LE stock for them. This, they say, will be at
odds with the obligation of Fanucchi, as a class representative, to recover
either a constructive trust stock interest or money damages against
PLECO and the other defendants, and thus would put common counsel
for both Field and Fanucchi in a position of irreconcilable conflict as to
the legal interests being represented.

I cannot help but think that a lot of smoke has been generated by
both sides which has tended to obscure the point to be decided. For better
or worse, the complaint was apparkntly filed on behalf of all 52,366
minority shares. It sought class action relief on behalf of all of those
minority shares. The underlying basis for the relief sought was that cer-
tain individual defendants, as officers and fiduciaries of P & LE, violated
their fiduciary duty as such by utilizing the assets of the corporation in
order to obtain personal financing so as to get themselves, along with
other named defendants, in a financial position to make the tender offer
and the consequent cash-out merger. Field sought to represent the entire
class of minority shares.

By the aforesaid ruling on his application, I concluded that under the
circumstances peculiar to him personally Field was in a position to repre-
sent only those minority shareholders who had been cashed out and that
he could not represent those who had tendered. From this, the defendants
have leaped to the assumption that claims on behalf of those who tendered
their shares have been ruled out of the case and that as a consequence
Fanucchi now, as a nonmember of the plaintiff class, is attempting to
intervene on behalf of an entirely different class in order to assert an in-
dependent claim ruled to have been invalidly asserted by Field. From this
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assumed beginning, they argue that Fanucchi has shown no basis for inter-
vention for the reasons set forth previously.

[1] From my standpoint, I was not aware that my prior ruling had
such far-reaching repercussions. All I ruled was that Field could not
represent all of the minority shareholders on behalf of which the complaint
sought relief, which in turn was based upon the manner in which the ac-
quisition of the minority shares was accomplished. All Fanucehi seeks by
his motion, as I understand it, is to be permitted to intervene as a co-
plaintiff to represent those who Field has not been permitted to represent.
There is no objection made to Fanucchi being a fit and proper person to
represent those interests.

Accordingly, I am inclined to grant his application. He will be
doing nothing more than taking over the representation of interests that
are already in the case to the extent of the allegations contained in the
complaint. If there are defenses against the claims made on behalf of
those interests, they can be disposed of on the merits. Again, I feel the
determinative factor to be the underlying basis on which the complaint
is brought rather than the particular counts asserted or the relief de-
manded. In this sense the claims of both the tendering shareholders and
the cashed-out shareholders have a question of law and fact in common
and so, if a justification under Rule 23 must be stated, call it permissive
intervention.

I am bothered by one thing, however. Defendants, as previously
noted, argued in their brief that since Field cannot represent the interests
of Fanucchi's class, Field's counsel should not be permitted to also
represent Fanucchi. The responsive brief filed on behalf of Fanucchi,
obviously the product of New York counsel's colorful style, chose to
ignore this contention completely. At oral argument, made on behalf of
Fanucchi by local counsel, Mr. Rosenthal took violent personal affront at
the no-so-veiled insinuation of conflict of interest and impropriety at the
prospect of Field and Fanucchi being represented by the same attorneys.

I have not the slightest doubt as to the professional integrity of Mr.
Rosenthal. At the same time I surmise that he was an advocate presenting
a position provided him by corresponding counsel. In view of this I can
only observe that indignation becomes more righteous when there is some
logic or argument to support it. Outrage does not always supply its own
justification, and so far I have no legal argument or authority to weigh
against the contention of the defendants on this point-a contention which
does not appear to be altogether frivolous on its face.

Accordingly, while I shall permit Fanucchi to intervene, I ask counsel
for the plaintiffs to respond in writing to the arguments of the defendants
on this point before I rule on whether or not both field and Fanucchi may
be represented by the same counsel hereafter.
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