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MURRAY'S ENTERPRISES, INC. v. LINCOLN INSURANCE CO.

No. 835

Court of Chancery of the State of Delaware, Sussex

April 24, 1981

Plaintiff, a Delaware corporation, is an assignee of a mortgage on
real property located in Delaware and defendant, a Maryland bank, is an
assignee of another mortgage on the same property. The assignors had
previously entered into a subordination agreement so that plaintiff's
interest was subordinated to defendant's lien. Subsequently, the property
was struck by fire and the plaintiff seeks to question the distribution of the
fire insurance proceeds to defendant and four others. Defendant's motion
to dismiss for lack of venue was granted. The Vice-Chancellor held that
a national bank can only be sued where it is chartered under 12 U.S.C.
§ 94 when the claim is in personam. Although an exception does exist
for actions in rem which concern the title to real property, the court held
that the principle objective of plaintiff's suit was to avoid the subordina-
tion agreement and the proper distribution of the fire insurance proceeds
and thus, although the suit concerned real property, it was an action in
personam and not in rem.

1. Banks 0 275

12 U.S.C. § 94 requires that a national bank can only be sued within
the district of its establishment.

2. Banks C--- 275

An exception to 12 U.S.C. § 94 does exist when an action is in rem,
in which case the bank may be sued where the real property is located.

3. Corporations C- 665(1)

Only actions which directly involve the foreclosure of a mortgage or
the removal of a cloud on title or the like, is an action in rem.

4. Banks 0- 275

Although plaintiff's suit concerns real property, if the principal
object of the suit does not directly involve the title to real property, the
action is in personam for purposes of venue under 12 U.S.C. § 94.
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HARTNT, Vice-Chancellor
Maryland National Bank ("MNB") filed a motion to dismiss al-

leging: (1) venue in the Court of Chancery is improper because of the
provisions of 12 U.S.C. § 94; (2) the complaint fails to state a claim upon
which relief may be granted; and (3) the complaint fails to join in-
dispensable parties to this action. Without considering the other grounds,
Maryland National Bank's motion to dismiss must be granted because
plaintiff selected an improper venue for its action against it.

I
The facts of the case are: the plaintiff, Murray's Enterprises, Inc.,

is a Delaware corporation. Sometime in the past, the plaintiff succeeded
to the interests of Murray's Yacht Basin, Inc., another Delaware cor-
poration. On September 1, 1972, Murray's Yacht Basin, Inc. sold the
property known as Murray's Topside Restaurant ("Property") to Exten,
Inc. As part of the sale, Murray's Yacht Basin, Inc. took a purchase
money mortgage on the Property to secure $470,000.00 of the sales price.

On December 8, 1972, Bank of Delaware took a mortgage on the
Property to secure a $200,000.00 loan to Exten. At that time, Bank of
Delaware and Murray's Yacht Basin, Inc. entered into a Subordination
Agreement whereby, in consideration of Bank of Delaware making its
loan to Exten, Murray's Yacht Basin, Inc. agreed to subordinate its mort-
gage lien to the lien of the mortgage to Bank of Delaware.

On December 11, 1973, Murray's Yacht Basin, Inc. assigned its
mortgage to plaintiff.

On March 8, 1977, the Bank of Delaware's mortgage was assigned
to Maryland National Bank.

In addition to these mortgages, two additional mortgages were re-
corded: the first is to Peninsula Bank dated October 15, 1975; and the
other is to Maryland National Bank dated February 10, 1976.

On July 1, 1974, Exten filed a petition under Chapter XI of the
Federal Bankruptcy Act in the Bankruptcy Court for the U.S. District
Court for the District of Maryland. Also, on June 30, 1976, Exten sold
its interest in the Property to GAC Limited Partnership ("GAC").

About July 17, 1979, Lincoln Insurance Company ("Lincoln")
issued a hazard and fire insurance policy covering the Property in the
amount of $575,000.00 for the period of July 25, 1979, to July 25, 1980.
The loss-payee was GAC. About February 5, 1980, a fire occurred on
the Property which destroyed the Topside Restaurant. About February
11, 1980, an assignment of the insurance proceeds was made by GAC to
Maryland National Bank in the amount of $140,000.00.

On March 6, 1980, plaintiff filed a complaint attempting to raise
issues concerning the distribution of fire insurance proceeds in the amount
of $575,000.00. This complaint named Maryland National Bank as one
of five defendants.
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II

[11 The question before me is whether plaintiff has chosen the
proper forum in which to sue Maryland National Bank.

It is uncontested that Maryland National Bank is a national banking
association. The provisions of 12 U.S.C. § 94 therefore is dispositive of
the question of venue. 12 U.S.C. § 94 provides:

"Actions and proceedings against any association under this
chapter may be had in any district or Territorial court of the
United States held within the district in which such association
may be established ..."

This Court, in Terry Apartments v. Associated-East Mortgage Co.,
Del. Ch., 373 A.2d 585, 587 (1977) stated:

"A national bank is 'established', within the meaning of
section 94 of Title 12, only in the federal district [court] encom-
passing the location specified in its charter." General Electric
Credit Corp. v. James Talcott, Inc., 271 F. Supp. 699, 703
(S.D.N.Y. 1966).

See also Northside Iron & Metal Co. v. Dobson & Johnson,
Inc. (C.A. 5), 480 F.2d 798 (1973), in which it is stated:
"A national bank is 'established' or 'located' 'only in the place
where its principal office and place of business is as specified
in its organization certificate.' . . . Even establishment of a
branch office in another district will not suffice to 'locate' the
bank there for venue purposes. United States National Bank v.
Hill, 9th Cir. 1970, 434 F.2d 1019. In essence the statute con-
fers on national banks immunity from suit outside the district,
territory, county, and city where it is located. Although the
language of the statute is permissive specifying that actions
against national banks 'may be had' in the district where it is
located-it is now authoritatively settled that the effect of the
statute is mandatory; national banks may be sued only on their
home ground. Mercantile National Bank v. Langdeau, 1963,
371 U.S. 555, 83 S. Ct. 520, 9 L. Ed. 2d 523; Michigan
National Bank v. Robertson, 1963, 372 U.S. 591, 83 S. Ct. 914,
9 L. Ed. 2d 961."

Maryland National Bank has its main office and principal place of
business in the City of Baltimore, Maryland. Therefore, for purposes
of 12 U.S.C. § 94, Maryland National Bank is located in Baltimore,
Maryland.

Plaintiff contends, however, that this action does not come within
the provisions of 12 U.S.C. § 94 because this action is "local" in char-
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acter and therefore is an exception to the venue requirements of 12
U.S.C. § 94.

[2, 3] An exception to the requirements of 12 U.S.C. § 94 does
exist when an action is in rem, or local, in nature. In such a case the
national bank may be sued wherever the real property involved in the
suit is located. The local-transitory distinction seems to parallel whether
the action is an in rem action or an in personam action. The Supreme
Court of the United States in Casey v. Adams, 102 U.S. 66, 67, 26 L. Ed.
52, 53 (1980) stated:

"Local actions are in the nature of suits in rein and are to be
prosecuted where the thing on which they are founded is
situated."
In Terry Apartments this Court noted that:
"[W]hile plaintiffs contend that this action... is in fact in rem
and thereby exempted from the venue provisions of 12 U.S.C.
Sec. 94, I am satisfied that such action, which is not one directly
involved with the foreclosure of a mortgage or the removal of a
cloud on title or the like, it is not an action in rem but . . .
a transitory action and as such, one brought in personam
Id., 373 A.2d at 587.

Plaintiff, however, contends that the present action concerns the title
to real estate located in Delaware-the assignment of proceeds from a
casualty loss to this real estate-and is an effort to remove a cloud on
the title of the real estate. It therefore argues that it is an action in rel
and strictly local.

[4] The fact that these aspects arise in this case is not, and need
not be, denied. The test is what is the primary object of plaintiff's suit.
In Ruggles v. First National Bank of Carmen, Okla. App., 558 P2d 419,
421 (1976) the Court held that the principal object of the plaintiff's suit
determines whether the action is local or transitory for purposes of 12
U.S.C. § 94. In addition, the Court noted that the action is local only
where the title to real property is directly affected by the judgment.

I am convinced, after examining the complaint and the posture of
this action, that the primary purpose of this suit is to avoid the effects of
the Subordination Agreement executed by plaintiff's predecessor and
thereby somehow give the plaintiff a claim to the insurance proceeds.
The real issue is the proper distribution of fire insurance proceeds.

This action, therefore, is a transitory, in personam, action and con-
sequently, since Maryland National Bank is a national bank this action
can be brought only in the forum in which the corporation is established.
The motion of MNB to dismiss the complaint against it on the ground
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that plaintiff has selected an improper venue for their action against
MNB must be granted. So ordered.

The motion ruled upon here was brought only by Maryland National
Bank and I express no opinion as to the effect of this decision on the
other defendants.

It is clear, however, from the briefs and from the discussion at oral
argument that the complaint does not at the present time state any cause
of action or theory of recovery upon which relief can be granted. Plaintiff
practically conceded as much at oral argument but stated that it intended
to assert certain other allegations not now contained in the complaint.

If plaintiff desires to amend its complaint it shall undertake to do
so within 20 days. So ordered.

FISHER v. UNITED TECHNOLOGIES CORP.

No. 5847

Court of Chancery of the State of Delaware, New Castle

May 12, 1981

The minority stockholders of the Carrier Corp. commenced suit to
attack the validity of a merger between Carrier and United Technologies.
Defendant moved for summary judgment.

United made a tender offer for forty-nine percent of the stock of
Carrier and offered to exchange one share of convertible preferred stock
in United for each share of Carrier common stock. The tender offer
stated the opinions of financial advisors that the United stock had a fair
market value of $28 per share. After initial opposition to the merger,
Carrier management agreed to propose a merger for the same consideration
if a majority of holders of Carrier common stock-other than United-
approved the merger. The merger was overwhelmingly approved.

The Vice-Chancellor held that as there were no patent material mis-
representations or omissions in the proxy statement sent out by Carrier
management, the defendants are entitled to summary judgment on that
claim. As to whether there was a breach of United's fiduciary duty to
the public stockholders of Carrier because the United preferred stock was
not worth $28 per share, and as to whether this constituted a breach of
contract, the Vice-Chancellor held that a question of fact existed as to
whether defendants knew that the merger consideration could not be
worth $28 per share, and thus summary judgment was precluded on this
issue. Finally, the court held that the issue of whether a valid business
purpose existed for the merger had not been sufficiently argued to permit
resolution before trial.
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1. Corporations 0:, 582
The test for disclosure in a proxy statement is whether defendants

disclosed all information in their possession germane to the transaction
in issue.

2. Corporations C 584
Only those shareholders who vote against a merger or do not turn

in their shares for redemption may be eligible to receive damages in an
action challenging a merger.

3. Corporations 0 583
It is not the purpose of a proxy statement to provide legal advice for

those stockholders wishing to oppose a transaction.

4. Corporations 0- 583
Any reasonable stockholder should know that he might not be able

to challenge a transaction once he votes for it or accepts its benefits.

5. Corporations C 583
It is not a material omission in a proxy statement to assume basic

knowledge of investments on the part of the reasonable stockholder.

6. Corporations (- 583
Failure to confess one's corporate wrongdoing is not a material omis-

sion in proxy material.

7. Corporations C- 583
The inclusion in proxy material of undistorted expert opinion as to

the value of a security is not misleading or a misrepresentation.

8. Corporations C- 583
When there are no patent material misrepresentations or omissions

in a proxy statement, the defendant is entitled to summary judgment as
a matter of law.

9. Corporations - 584
A majority stockholder owes a fiduciary duty to the minority stock-

holder.

10. Corporations 0 307
A prerequisite to the imposition of a fiduciary duty is control and

the use of it.
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11. Corporations C 584
A merger is not rendered immune from attack merely by requiring

the merger must be approved by a majority of the minority shareholders
if wrongdoing is alleged.

12. Corporations C=- 584
Although reasonable men may differ as to the value of a corporate

security, a showing that a defendant knew the stock offered for con-
sideration in a merger could never reach the claimed value may be a
breach of fiduciary duty.

13. Civil Procedure ( 2470
Corporations 0- 584
An unresolved question of fact precludes summary judgment.

14. Corporations C 584
An allegation of wrongdoing established a cause of action as to

whether a valid business purpose for a merger existed.

15. Corporations C- 584
A ratification of a merger by a majority of the minority of share-

holders shifts the burden of persuasion to the plaintiff to show no bona
fide business purpose existed for the merger.

16. Corporations ( 584, 591

Fraud, misrepresentation, or bad faith by the defendants in the issu-
ance of the consideration given for a merger may constitute a breach of
contract.

HARTNETT, Vice Chancellor

This is my opinion on defendants' motion for summary judgment
which is granted in part and denied in part.

I

The minority stockholders of the Carrier Corporation ("Carrier")
commenced this action attacking the validity of a merger between Carrier
and United Technologies Holding Corporation-a wholly owned sub-
sidiary of United Technologies Corp. ("United"). United Technologies
Holding Corporation was created by United to hold the common stock of
Carrier acquired by United. The complaint alleges individual and class
claims that defendants breached a fiduciary duty owed to the minority
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stockholders of Carrier by instituting the merger which, it is alleged, re-
sulted in an inadequate consideration being conferred upon the minority
stockholders, lacked a business purpose and constituted a breach of con-
tract. It is also alleged that the defendants disseminated a proxy statement
which included material misrepresentations. Defendant, United, has filed
a motion for summary judgment as to all the claims against it.

Prior to the merger, Carrier was a publicly held Delaware cor-
poration known for its manufacture and sale of air-conditioning equip-
ment. United is a major diversified industrial corporation which designs,
manufactures and markets a variety of technological products throughout
the world. In September of 1978, United proposed the negotiation of a
tax-free merger between the companies, but Carrier's Board of Directors
rejected this proposal. Later that year, United made a tender offer at
$28.00 per share for up to 17,000,000 shares of Carrier-which is ap-
proximately 497o of the issued and outstanding common stock. Pursuant
to the tender offer, United purchased 16.3 million shares of Carrier stock,
making up the shortfall through purchases in the open market. United
thus became Carrier's controlling stockholder, controlling 49% of the
outstanding voting stock.

In making its tender offer, United stated that if it acquired control
of Carrier it would exchange for each share of Carrier common stock
not tendered:

"convertible preferred stock of [United] that would, in the
opinion of [United's] financial advisors, have terms designed to
result in such convertible preferred stock having a value of
approximately $28 per share of Common Stock, provided, how-
ever, since it is not possible to predict future market prices,
there could be no assurance that such convertible preferred stock
would sell in the market for $28 per share . . ."

Despite the initial opposition of Carrier's management, they ultimately
agreed to propose a merger in which the holders of Carrier common
stock--other than United Technologies Holding Corporation-would re-
ceive one share of a new preferred issue of United stock in exchange for
each share of their Carrier stock. Lazard, Freres & Co., United's financial
advisor, stated its opinion that on the date of the agreement the new
preferred stock would have had a fair market value on a fully distributed
basis of approximately $28 per share.

Under the Merger Agreement, the minority stockholders of Carrier
were given the power to veto the merger because the affirmative vote of a
majority of Carrier shareholders--other than United Technologies Hold-
ing Corporation-was required to approve the merger. Of the shares
voting at the special stockholders' meeting, approximately 91% of the
publicly held Carrier shares were voted in favor of the merger. Sub-
sequently, Carrier merged into United Technologies Holding Corporation.

19811



DELAWARE JOURNAL OF CORPORATE LAW

II

Count IV of the complaint alleges that the Proxy Statement con-
tained material misrepresentations and omissions and that these decep-
tions influenced the vote of the public minority on the merger. A com-
parison of the allegations in the complaint with the disclosures actually
made by United and Carrier in the Proxy Statement demonstrates that
plaintiff's claim is without merit.

[1] The legal standards governing defendants' disclosure obligations
are well settled. In Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d
278 (1977), the Delaware Supreme Court described the test for dis-
closure owed by a majority stockholder to the minority stockholder as:

[W]hether defendants had disclosed all information in their
possession germane to the transaction in issue. And by "ger-
mane" we mean, for present purposes, information such as a
reasonable shareholder would consider important in deciding
whether to sell or retain stock."

See also, Michelson v. Duncan, Del. Ch., 386 A.2d 1144 (1978), aff'd in
part, 407 A.2d 211 (1979). A careful review of the Proxy Statement
shows clearly that the Proxy Statement revealed all germane facts, de-
spite plaintiff's claim to the contrary.

[2] The plaintiff's first allegation is that the Proxy Statement fails
to mention the legal doctrine that only those security holders who vote
against a merger or do not turn in their shares for redemption may be
eligible to be class members and receive damages in an action challenging
a merger. Weinberger v. U.O.P., Inc., Del. Ch., C.A. No. 5642-N.C.
(April 5, 1979).

[3, 4] The duty on the part of directors soliciting proxies, however,
is to fully and fairly disclose all material facts surrounding a proposed
transaction, so that stockholders may make an informed choice. Ash v.
LFE Corporation, 3d Cir., 525 F.2d 215, 219-20 (1975). It is not the
purpose of a proxy statement to provide legal advice for those stockholders
wishing to oppose the transaction. Gans v. Filhnways, Inc., E.D. Pa., 453
F. Supp. 1116 (1978), aff'd, 3d Cir., 595 F.2d 1212 (1979). Here, the
stockholders who believed that the merger was in their own best economic
interests would obviously not be deterred from voting affirmatively merely
because of the effect of the holding in the unreported Weinberger opinion
on the rights of those who thought otherwise. Conversely, stockholders
who thought the merger was contrary to their own best economic interests
would not need to be told about Weinberger to determine that they should
vote against the merger. Thus, knowledge of the Weinberger decision
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-could not logically effect a stockholder's business judgment, therefore,
there is no duty to clutter a proxy statement with information about the
correct legal procedure for one who wishes to institute suit. It must also
be assumed that any reasonable stockholder should know that he might
not be able to challenge a transaction once he votes for it or accepts the
benefits flowing therefrom. Elster v. American Airlines, Inc., Del. Ch.,
100 A.2d 219 (1953).

Plaintiff's second claim of nondisclosure is that the Proxy Statement
disclosed the pendency of this suit but did not state that the complaint in
this suit alleges that "the value of each share of their (the minority stock-
holder's) Carrier common stock . . . is substantially greater than $28."
although the Proxy Statement did disclose that the complaint alleges that
the "value of the new preferred stock to be received by Carrier common
stockholders pursuant to the merger is substantially less than $28 per share
,of Carrier common stock,". The purpose of including a description of the
litigation in the Proxy Statement was to put the Carrier stockholders on
-notice that some persons deemed the merger consideration unfair. This
was clearly done. Further details would likely have been confusing to the
stockholders and would not have been informative in helping the stock-
-holders to exercise their business judgment whether to approve the merger.

[5] The plaintiff next alleges in I 34(c) of the complaint that the
Proxy Statement concealed that the reason Carrier's directors expressed
-no opinion as to the fairness of the merger was for the purpose of main-
taining their lucrative positions in the merged corporation. Although only
-three of Carrier's 16 directors were employees of Carrier at the time of the
-merger, the relationship between the managements of Carrier and United
was fully explained in the Proxy Statement, which sets forth the relevant
facts from which Carrier stockholders could assess any possible bias on
the part of Carrier management. Furthermore, the plaintiff also contends
that defendants' failure to inform the Carrier minority stockholders that
dividends and liquidation rights applicable to United preferred stock to be
issued as a result of the merger to the holders of Carrier common stock
would be limited, while liquidation rights and dividend rights of common
stock are unlimited, was a material omission. In other words, the plaintiff
is suggesting that it was a material omission on the part of the defendants
not to explain to Carrier stockholders the difference between common and
preferred stock. The directors of United and Carrier are entitled to as-
sume basic knowledge of investments on the part of the reasonable stock-

-holder. Goldberger v. Baker, S.D.N.Y., 442 F. Supp. 659 (1977).
Since "there is no duty to disclose information to one who reasonably

should already be aware of it," Seibert v. Sperry Rand Corp., 2d Cir., 586
F.2d 949, 952 (1978) quoting Myzel v. Fields, 8th Cir., 386 F.2d 718, 736
(1967), cert. denied, 390 U.S. 951 (1968), the omission from the Proxy
Statement of a detailed discussion of the dividend and liquidation rights of
Carrier common stock was not a material omission.
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[6] In iT 34(d) of the complaint, the plaintiff suggests that the de-
fendants' disclosure as to an investigation by the SEC into the earlier
tender offer made by United for Carrier stock was inadequate. Although
a verbatim copy of the SEC's charges was included in the Proxy State-
ment, United did not admit its guilt as to the SEC's allegations, nor draw
inference as to the implications of possible SEC action. Failure to confess
one's corporate wrongdoing is not a material omission in proxy materials,
Columbia Pictures Industries, Inc. v. Kirk Kerkorian, MGM Grand
Hotels, Inc., Del. Ch., C.A. No. 6334-NC (Dec. 16, 1980), nor are corpo-
rate officials required to draw inferences, engage in "self-flagelation" or
speculate as to alleged improper motives. Michelson v. Duncan, supra.

[7] Finally, the plaintiff claims that by incorporating the opinion
letters of Lazard, Freres & Co. and Morgan Stanley & Co., Inc., defendant
represented that the convertible preferred stock had a value of approxi-
mately $28 per share at the time of the merger when it was allegedly
worth substantially less than that amount. By including these two opinion
letters in the Proxy Statement, the defendants alerted stockholders that
the valuation of the worth of a security to be issued is a question on which
reasonable persons may differ. The Proxy Statement highlighted in bold
faced type the differences in the value of the new stock assigned by each
financial advisor. There were no allegations that the views expressed by
Hazard, Freres or by Morgan Stanley were anything other than the honest
opinions of those firms. No attempt was made to distort their findings or
take their opinions out of context. In fact, the opinions were printed in
full, allowing the stockholder to draw his own conclusions as to their
credibility. Their inclusion in the Proxy Statement cannot be described
as misleading or as a misrepresentation.

[81 As there are no patent material misrepresentations or omissions
in the Proxy Statement, the defendants are entitled to summary judgment
on Count IV of the complaint as a matter of law.

III

[9, 10] Count II of the complaint focuses upon plaintiff's allegation
that United breached its fiduciary duty to Carrier's public stockholders
and convertible debenture holders because the exchange ratio in the
Carrier-United Technologies Holding Corporation merger was unfair and
because the merger served no legitimate business purpose. The plaintiff
bases his claims on the guidelines set forth in Singer v. Magnavox Co.,
Del. Supr., 380 A.2d 969 (1977) and Tanzer v. International General
Industries, Inc., Del. Supr., 379 A2d 1121 (1977). The rationale under-
lying these decisions is that a majority stockholder of a corporation owes
to the minority stockholders a fiduciary duty in dealing with the minority's
property. Sterling v. Mayflower Hotel Corp., Del. Ch., 93 A.2d 107
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(1952). A prerequisite to the imposition of a fiduciary duty is control
-and the use of it, that is whether a majority stockholder undertook to use
its majority position in a manner which affects the interests of the minority.
Roland International Corporation v. Najjar, Del. Supr., 407 A.2d 1032
(1979).

The defendants contend that there was no breach of this fiduciary
-duty, as a matter of law, because the merger was structured so as to give
the minority stockholders a complete veto power. Employing the reason-
ing of this Court's recent decision in Weinberger v. U.O.P., Inc., Del. Ch.,
409 A.2d 1262 (1979), it is argued: (1) the merger could not have come
-about solely because of United's voting its majority interest; (2) the
merger could have been approved only by a majority vote of all voting
minority shares; and (3) the requisite approval by a majority of the
-minority shareholders was, in fact, obtained.

[11, 12, 13] Such contentions might have merit if there were no
allegations of wrongdoing on the part of corporate officials as to the value
.of the stock to be received by the shareholders as a result of the merger.
Weinberger v. U.O.P., Id. A merger, however, cannot be rendered

totally immune from attack merely by the structuring of the merger agree-
-ment so as to require that the merger must be approved by a majority of
the minority shareholders if wrongdoing is alleged, Weinberger v'. U.O.P.,
Inc., 426 A.2d 1333 (1981). Although there are no patent material omis-
sions or misrepresentations in the Proxy Statement, plaintiff asserts that

-defendants knew that the new preferred shares of stock of United to be
issued in trade for the Carrier stock could not have a value of $28 per
share and thus were guilty of fraud, misrepresentation or bad faith when
they represented that the merger was structured so that the new stock
would have a value substantially equal to $28 per share. Plaintiff has
submitted an affidavit to this effect. Although reasonable men may differ
as to the value of a corporate security, if it is shown that the defendants
-knew that this stock could never reach the claimed value in the reasonably
foreseeable future then a breach of fiduciary duty may exist. Thus, a
-question of fact exists as to whether defendants knew that the merger
consideration could not be substantially equivalent to $28 per share. An

-unresolved question of fact precludes summary judgment.

[14, 15] The present record also is unclear as to whether a valid
-business purpose for the merger existed. An allegation of wrongdoing
-establishes a cause of action, Weinberger v. U.O.P., Inc., Del. Ch., 426
A.2d 1333 (1981). The ratification, however, by the majority of the

-minority of Carrier's stockholders shifts the burden of persuasion and,
therefore, the burden rests with the plaintiff to show that no bona fide

-business purpose existed for the merger. Michelson v. Duncan, Del. Supr.,
407 A2d 211 (1979). The parties, however, did not discuss this issue in

-depth and a resolution of it must be postponed until trial.
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IV
[16] In Count I of the complaint, plaintiff pleads a claim based on a

contract by contending that, in submitting the proposed merger for ratifi-
cation to the minority Carrier stockholders, United offered to the Carrier
public shareholders as the merger consideration United preferred shares
with a value substantially equal to the $28 offered in the prior tender
offer. The plaintiff seeks to characterize this representation, not as an
undertaking to provide a substantially equivalent issue, but as a contractual
guarantee to provide stock with a value equivalent to the valuo of the stock
being surrendered. A reasonably prudent investor should know, however,
that it is impossible to predict future market prices for securities, or to
guarantee that a stock will reach a certain value. This allegation, there-
fore, presents the same issue as the claim for breach of fiduciary duty in
Count IV of the complaint. If there was fraud, misrepresentation or bad
faith on the part of the defendants in the issuance of the consideration
given for the merger, then there may have been a breach of contract and
plaintiff must be given an opportunity to adduce evidence as to the knowl-
edge of the defendants.

The defendants' motion for summary judgment as to Counts I and II
is denied, but granted as to Count IV. So ORDERED.

MEEKER v. BRYANT

No. 6245

Court of Chancery of the State of Delaware, New Castle

May 12, 1981

Plaintiff alleges that he has been "cashed out" of the Hillsboro Asso-
ciation when defendants caused a reverse stock split to occur, converting
100 old shares of Association stock for one new share and paying holders
of less than 100 shares $153 per old share. No fractional shares were
issued. Defendant Hillsboro Club, a Florida corporation and 100%
owner of the new association stock, moved to dismiss on the grounds
that it is not subject to personal service in Delaware; and this motion was
granted. Defendant, Hillsboro Association, a Delaware corporation,
moved to dismiss on the grounds that other minority shareholders as in-
dispensable parties were not before the court. This motion was denied
because the court held that such parties are properly protected by Rule 23
as to class actions. The Association also sought to dismiss since the Club
was no longer before the court, and an order for recission could not be
enforced. The Vice-Chancellor denied this motion to dismiss since the
plaintiff had alternatively sought damages, which could be granted against
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the remaining defendants. The individual defendants as directors of the
Association claim that the director's consent to service of process statute
is unconstitutional. The court denied this motion since plaintiff's suit
alleged a breach of defendant's fiduciary duty. Finally, the defendants seek
dismissal since an adequate remedy for damages exists at law. The Vice-
Chancellor denied this motion since the court of chancery has always
taken jurisdiction whenever the equitable remedy of an accounting is
imposed and because the underlying claim is a breach of fiduciary duty.

1. Corporations C--- 584, 672

On a motion to dismiss, all allegations in the complaint must be
accepted as true.

2. Corporations 0- 502

The Delaware Supreme Court has held the director's consent to
service of process statute, DEL. CODE ANN. tit. 10, § 3114, is constitutional
and, therefore, directors of Delaware corporations are subject to suit in
Delaware for alleged breaches of their fiduciary duty.

3. Corporations :- 665(2)

When in personam jurisdiction based on a long-arm statute is chal-
lenged by a motion to dismiss, the plaintiff has the burden to show a basis
for long-arm jurisdiction.

4. Corporations 0- 665(2)

The purpose of the Delaware long-arm statute is to afford residents
a means of redress against persons not subject to personal service in the
state. DEL. CODE ANN. tit. 10, § 3104.

5. Corporations C- 665(4)

The single fact of statutory situs of stock under DEL. CODE ANN. tit.
8, § 169 does not give Delaware sufficient contact with parties to satisfy
constitutional standards of minimum contact.

6. Corporations 0- 665(1)

To seek redress for a tort under DEL. CODE ANN. tit. 10, § 3104, the
alleged tort must take place in Delaware.

7. Corporations C- 665(4)

The mere causing to be filed of an amendment to a Certificate of
Incorporation of a Delaware corporation does not constitute "doing
business" in the state.
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8. Corporations 0' 506

Indispensable parties are persons whose interest in a controversy is
of such a nature that a final decree cannot be made without affecting that
interest.

9. Corporations C- 506

Whether a party is an indispensable party must rest on the facts of
each case.

10. Corporations C- 584

Rescission is a remedy which only the court of chancery can grant.

11. Corporations C-- 584

Once equity has acquired jurisdiction, it retains jurisdiction to give
final relief to end the controversy.

12. Corporations C- 584, 665

Jurisdiction of the court is tested by examining the complaint and
determining what is actually sought.

13. Corporations 0 502

Where the relationship between the parties imposes an equitable ob-
ligation to account, as in a claim for breach of fiduciary duty, the court
of chancery has always taken jurisdiction even if an adequate remedy
exists at law.

14. Corporations 0=- 506

Nonresident plaintiffs who are given proper notice under Rule 23(c)
as members of a class action are bound by a court's final decision by
res judicata.

HARTNETT, Vice Chancellor

The complaint alleges that the defendants perpetrated a reverse stock
split of the stock of defendant Hillsboro Association, Inc., a Delaware
corporation, in violation of Delaware law and in breach of their fiduciary
duties. It therefore seeks relief in the form of rescission of the reverse
stock split or, alternatively, damages. Defendant Hillsboro Association,
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Inc., a Delaware corporation ("The Association") which is the cor-
poration whose stock was converted has moved to dismiss this action on
the grounds that there are indispensable parties to this action who are
not before the Court or are not properly before the Court. That motion,
as will be seen, must be denied. Defendant Hillsboro Club, Inc., a
Florida corporation ("The Club") moved to dismiss on the grounds that
it is not subject to personal service of process in Delaware. That motion
must be granted. The individual defendants-Directors of The Asso-
ciation, a Delaware corporation-moved to dismiss on the grounds that
the statute used to obtain service of process on them is unconstitutional.
Their claim is without merit and must be denied.

I
[11 On a motion to dismiss, all allegations in the complaint must be

accepted as true. Danby v. Osteopathic Hospital Ass'n of Delaware, Del.
Ch., 101 A.2d 308 (1953), aff'd., Del. Supr., 104 A.2d 903 (1954).

The facts, construed most favorably to the plaintiff, are: The Asso-
ciation, a Delaware corporation which has its principal place of business
in Florida, owns buildings and land in Florida which it leases to The Club,
a non-profit Florida corporation with its principal place of business in
Florida. Until recently The Club owned 94.67 of the issued and out-
standing common stock of The Association, which it acquired through
open market transactions and a tender offer. The plaintiff and other
public shareholders owned slightly in excess of 5% of The Association's
stock.

The Directors were members of the Board of Directors of The
Association and were elected to these positions by The Club and its
members.

Plaintiff alleges that on January 31, 1980, the defendants caused a
reverse stock split of The Association to occur by converting into one
new share of The Association stock, 100 shares of the old outstanding
shares. The holders of the less than 100 shares were not issued a frac-
tional share but were paid $153. per old share and eliminated as share-
holders. The reverse split was effected by amending The Association's
Certificate of Incorporation, the amendment being filed in Delaware-the
State of incorporation. As a result of this reverse split, The Club became
the owner of 100% of the shares of The Association.

Plaintiff alleges the "freeze out" of the shareholders who owned less
than 100 shares of The Association stock was at a grossly inadequate
price of $153. per share and therefore constituted a breach of the fiduciary
duty owed by the defendants to the shareholders who owned less than
100 shares. Plaintiff seeks rescission of the reverse split or, alternatively,
damages for the alleged breach of fiduciary duty by the defendants to the
"cashed out" shareholders.
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II

[2] The Directors' motion to dismiss this action for lack of juris-
diction of this Court over them and to quash the service of process on
them is predicated on their contention that the means used to obtain
service of process upon them, 10 Del. C. § 3114-the directors' consent to
service of process statute-is unconstitutional. However, the Delaware
Supreme Court in Arnstrong v. Pomerance, Del. Supr., 423 A.2d 174
(1980) has recently held this statute to be constitutional and that the
directors of Delaware corporations are subject to suit in Delaware to
answer for alleged violations of their fiduciary duties. Therefore, the
individual defendants, as Directors of The Association, a Delaware cor-
poration, are subject to the jurisdiction of the Courts of Delaware and
the motion of the individual defendants must be denied.

II

The Club's motion to dismiss is based on its claim that this Court
does not have in personam jurisdiction over it. The Club, a Florida cor-
poration, contends that its only connection with Delaware is that it owns
shares of stock in a Delaware corporation, which is not sufficient minimal
contact with Delaware to support a Delaware Court obtaining in personam
jurisdiction against it. Shaffer v. Heitner, 433 U.S. 186, 97 Supr. Ct.
2569, 53 L. Ed. 2d 683 (1977).

Plaintiff alleges that in personam jurisdiction was obtained over The
Club pursuant to 10 Del. C. § 3104--the Delaware long arm statute-be-
cause of acts of The Club and not merely because The Club owns stock in
a Delaware corporation. He argues that The Club caused tortious injury
to the minority shareholders of the association by an act committed in
Delaware and that The Club transacted business in Delaware by causing
the filing of the amendment to The Association's Certificate of Incorpo-
ration.

10 Del. C. § 3104 states:

§ 3104. Personal jurisdiction by acts of nonresidents.

(a) The term "person" in this section includes any natural
person, association, partnership or corporation.

(b) The following acts constitute legal presence within the
state. Any person who commits any of the acts hereinafter enu-
merated thereby submits himself to the jurisdiction of the Dela-
ware courts and is deemed thereby to have appointed and consti-
tuted the Secretary of State of this State his agent for the
acceptance of legal process in any civil action against such non-
resident person arising from the following enumerated acts. The
acceptance shall be an acknowledgement of the agreement of such
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nonresident that any process when so served shall have the same
legal force and validity as if served upon such nonresident per-
sonally within the State, and that such appointment of the Secre-
tary of State shall be irrevocable and binding upon his personal
representative.

(c) As to a cause of action arising from any of the acts
enumerated in this section, a court may exercise personal juris-
diction over any nonresident, or his personal representative, who
in person or through an agent:

(1) Transacts any business or performs any character
of work or service in the State;

(2) Contracts to supply services or things in this State;
(3) Causes tortious injury in the State by an act or

omission in this State;
(4) Causes tortious injury in the State or outside of

the State by an act or omission outside the State if he regu-
larly does or solicits business, engages in any other persistent
course of conduct in the State or derives substantial revenue
from services, or things used or consumed in the State;

(5) Has an interest in, uses or possesses real property
in the State; or

(6) Contracts to insure or act as surety for, or on, any
person, property, risk, contract, obligation or agreement
located, executed or to be performed within the State at the
time the contract is made, unless the parties otherwise pro-
vide in writing.

(d) Service of the legal process provided for in this section
with the fee of $2 shall be made upon the Secretary of State of
this State in the same manner as is provided by law for service
of writs of summons, and when so made shall be as effectual to
all intents and purposes as if made personally upon the defendant
within this State; provided, that not later than 7 days following
the filing of the return of services of process in the court in which
the civil action is commenced or following the filing with the court
of the proof of the nonreceipt of notice provided for in subsection
(g) of this section, the plaintiff or a person acting in his behalf
shall send by registered mail to the nonresident defendant, or to
his executor or administrator, a notice consisting of a copy of the
process and complaint served upon the Secretary of State and the
statement that service of the original of such process has been
made upon the Secretary of State of this State, and that under
this section such service is as effectual to all intents and purposes
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as if it had been made upon such nonresident personally within
this State.

(e) Proof of the defendant's nonresidence and of the mail-
ing and receipt or refusal of the notice shall be made in such man-
ner as the court, by rule or otherwise, shall direct.

(f) The return receipt or other official proof of delivery
shall constitute presumptive evidence that the notice mailed was
received by the defendant or his agent; and the notation of re-
fusal shall constitute presumptive evidence that the refusal was by
the defendant or his agent.

(g) The plaintiff or his counsel of record in the action may
within 7 days following the return of any undelivered notice
mailed in accordance with subsection (d) of this section other
than a notice, delivery of which is shown by the notation of the
postal authorities on the original envelope to have been refused
by the defendant or his agent, file with the court in which the
civil action is commenced proof of the nonreceipt of the notice
by the defendant or his agent, which proof shall consist of the
usual receipt given by the post office at the time of mailing to the
person mailing the registered article containing the notice, the
original envelope of the undelivered registered article and an
affidavit made by or on behalf of plaintiff specifying:

(1) The date upon which the envelope containing the
notice was mailed by registered mail;

(2) The date upon which the envelope containing the
notice was returned to the sender;

(3) That the notice provided for in subsection (d) of
this section was contained in the envelope at the time it was
mailed; and

(4) That the receipt, obtained at the time of mailing
by the person mailing the envelope containing the notice, is
the receipt filed with the affidavit.

(h) The time in which defendant shall serve his answer
shall be computed from the date of the mailing of the registered
letter which is the subject of the return receipt or other official
proof of delivery or the notation of refusal of delivery; provided,
however, that the court in which the action is pending may, at any
time before or after the expiration of the prescribed time for
answering, order such continuances as may be necessary to afford
the defendant therein reasonable opportunity to defend the action.

(i) Nothing herein contained limits or effects the rights to
serve process in any other manner now or hereafter provided by
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law. This section is an extension of and not a limitation upon
the rights otherwise existing of service of legal process upon non-
residents.

(j) When jurisdiction over a person is based solely upon
this section, only a cause of action arising from any act enu-
merated in this section may be asserted against him.

(k) This section does not invalidate any other section of
the Code that provides for service of summons on nonresidents.
This section applies only to the extent that the other statutes that
already grant personal jurisdiction over nonresidents do not cover
any of the acts enumerated in this section.

(1) In any cause of action arising from any of the acts enu-
merated in this section, the court may provide for a stay or dis-
missal of action if the court finds, in the interest of justice, that
the action should be heard in another forum.

[3] When in personam jurisdiction which is based on a long arm
statute is challenged by a motion to dismiss, the plaintiff has the burden
to show a basis for the long-arm jurisdiction. This burden is met by a
threshold prinza fade showing by the plaintiff that jurisdiction is conferred
by the statute. The record, however, must be construed most strongly
against the moving party. Hannon v. Eudaily, Del. Super., 407 A2d
232 (1979).

IV

[4, 5] Plaintiff attempts to bring this suit within the perimeters of
10 Del. C. § 3104(c) (3) by arguing that The Club committed a tortious
act in Delaware when it caused the reverse stock split to occur because
The Club controlled The Association due to its ownership of 94.6%o of
The Association's common stock. He then alleges that the vehicle per-
mitting the tortious injury to the minority shareholders was stock whose
situs of ownership is Delaware. The purpose of the Delaware long arm
statute, 10 Del. C. § 3104, however, is to afford residents of this State a
means of redress against persons not subject to personal service of process
within the State, Harmon v. Eutaily, supra at 236. Plaintiff does not
allege that he is a resident of this State and his only contact with Delaware
is the fact that his stock has a situs of ownership in Delaware. The stock's
status, however, is arrived at through the fiction of 8 Del. C. § 169. &
Del. C. § 169 states:

For all purposes of title, action, attachment, garnishment and
jurisdiction of all courts held in this State, but not for the purpose
of taxation, the situs of the ownership of the capital stock of all
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corporations existing under the laws of this State, whether organ-
ized under this chapter or otherwise, shall be regarded as in
this State.

In U.S. Industries, Inc. v. Gregg, D. Del., 348 F. Supp. 1004, 540 F.2d
142 (1976), cert. den., 433 U.S. 908 (1977), it was held that the single
fact of statutory situs of stock did not give Delaware sufficient contact
with the parties to satisfy constitutional standards of minimum contact.

[6] 10 Del. C. § 3104(c) (3) also requires that, to give the Delaware
courts jurisdiction over a suit seeking a redress for the tort, the alleged
tortious act take place in Delaware. Plaintiff has not shown that The
Club ever performed any act in Delaware.

Jurisdiction can therefore not be obtained over The Club by the means
of 10 Del. C. § 3104(c) (3) since no act of The Club occurred in Delaware
and no injury to the plaintiff occurred in Delaware.

V

A

[7] The plaintiff also claims personal jurisdiction over The Club
pursuant to 10 Del. C. § 3104(c) (1), which provides long arm jurisdiction
for a Delaware court when a non-resident conducts business in Delaware,
alleging that The Club did business in Delaware when it caused the filing
of an amendment to The Association's Certificate of Incorporation in
Delaware. He cites Papendick v. Bosch, Del. Supr., 410 A.2d 148 (1979),
cert. den. sub nor., Bosch v. Papendick, - U.S. -, 100 S. Ct. 1837
(1980) in support of his contention that The Club has purposefully availed
itself of the benefits and protections of Delaware law for financial gain
through its control of The Association and it is this control that establishes
the necessary minimal contacts for Delaware to assert jurisdiction over it.
Papendick, however, is clearly distinguishable from the present case. In
Papendick the defendant Robert Bosch, a German corporation, negotiated
an agreement with Borg-Warner Corporation for the sale and purchase of
Borg-Warner stock. Just eight days prior to the execution of the formal
contract Robert Bosch formed in Delaware a corporation, subsequently
known as Robert Bosch North American Incorporated ("RBNA") to
serve as a vehicle for the acquisition of the Borg-Warner stock. In a
breach of contract action that followed, RBNA was served personally
while service on Robert Bosch was pursuant to notice and attachment of
its interests in RBNA stock in accordance with the Delaware sequestration
statute 10 Del. C. § 366. Robert Bosch then moved to dismiss the action
for lack of jurisdiction over it claiming that its only contact with Delaware
was ownership of RBNA stock and citing Shaffer v. Heitner, supra.

[VOL. 6



UNREPORTED CASES

In finding that minimum contacts did, indeed exist, the Delaware
Supreme Court held that:

[T]here is a controlling distinction, for present purposes, between
the ownership of shares of stock acquired by purchase or grant
as in Shaffer, on the one hand, and ownership arising from the
purposeful utilization of the benefits and protections of the Dela-
ware Corporation Law in activities related to the underlying
cause of action, on the other hand. Robert Bosch purposefully
availed itself of the benefits and protections of the laws of the
State of Delaware for financial gain in activities related to the
cause of action. Therein lies the "minimum contact" sufficient to
sustain the jurisdiction of Delaware's courts over Robert Bosch.

In the present case, however, unlike in Papendick, The Club sends no
products to Delaware and receives no revenues from Delaware; it acquired
its controlling interest through market purchases; and it did not create
The Association for the express purpose of facilitating the contested trans-
action. Therefore, I find that the rule announced in Papendick is not
applicable to this case.

B
I also find that the filing of the amendment to The Association's

Certificate of Incorporation in Delaware does not constitute the trans-
action of business in Delaware by The Club in this case. Whether or not
the mere filing of a document in Delaware constitutes "transacting busi-
ness" need not be decided because it is clear from the facts that it was The
Association, and not The Club, which filed the amendment. As noted
by the U.S. Supreme Court in International Shoe Co. v. State of Wash-
ington, 326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95 (1945):

Whether due process is satisfied must depend rather upon the
quality and nature of the activity in relation to the fair and
orderly administration of the laws which it was the purpose of the
due process clause to insure. That clause does not contemplate
that a state may make binding a judgment in personam against
an individual or corporate defendant with which the state has
no contacts, ties or relations.

The contacts of The Club with Delaware fall short of the minimum
contacts necessary to support substituted service over it, particularly
since the dismissal of this action as to The Club will not, as will be seen,
deny the plaintiffs a forum for a redress of the alleged wrongs. There-
fore jurisdiction over The Club cannot be sustained on the basis of 10
Del. C. § 3104 and The Club's motion to dismiss must be granted.
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VI

The Association's motion to dismiss is based on three grounds. The
Association argues that The Club, which as previously indicated must be
dismissed as a party, and which is the majority shareholder of The
Association, is an indispensable party in an action for rescission. It then
argues that if rescission cannot be granted because of the absence of The
Club as a party then the only relief that plaintiff could seek would be for
damages-being the difference between the sum already paid and the
true value of the stock. It argues that an adequate remedy exists at law
for damages, thus depriving this Court of jurisdiction over the case.
Finally, they argue that the other former minority shareholders of The
Association are also indispensable parties and must be joined in this
action in order to provide complete relief and prevent The Association
from the possibility of being subjected to multiple obligations. None
of these contentions have merit.

VII

I will first consider The Association's claim that the complaint for
rescission should be dismissed for lack of jurisdiction over an indis-
pensable party. As previously noted, I have decided that this Court does
not have in personam jurisdiction over The Club in this matter.

[8, 9] In Elster v. American Airlines, Inc., Del. Ch., 106 A.2d 202
(1954) the Court noted that the generally accepted definition of an indis-
pensable party, as set forth in Shields v. Barrow, 17 How. (58 U.S.) 129,
130, 139 (1845), was:

Persons who not only have an interest in the controversy, but an
interest of such a nature that a final decree cannot be made
without either affecting that interest, or leaving the controversy
in such a condition that its final termination [sic] may be wholly
inconsistent with equity and good conscience.

106 A.2d at 203-204. Moreover, the question of whether parties to an
action shall be considered as indispensable parties must rest upon the
facts of the particular case. Elster v. American Airlines, Inc., supra at
203. Since 1954, when Elster was decided, Chancery Court Rules 19(a)
and (b) have been amended, however. They now read:

RULE 19. JOINDER OF PERsoNs NEEDED FOR JUST ADJUDICATION

(a) Persons to Be Joined if Feasible. A person who is
subject to service of process and whose joinder will not deprive
the Court of jurisdiction over the subject matter of the action
shall be joined as a party in the action if (1) in his absence com-
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plete relief cannot be accorded among those already parties, or
(2) he claims an interest relating to the subject of the action
and is so situated that the disposition of the action in his absence
may (i) as a practical matter impair or impede his ability to
protect that interest or (ii) leave any of the persons already
parties subject to a substantial risk of incurring double, multiple,
or otherwise inconsistent obligations by reason of his claimed
interest. If he has not been so joined, the Court shall order that
he be made a party. If he should join as a plaintiff but refuses
to do so, he may be made a defendant, or in a proper case, an
involuntary plaintiff. If the joined party objects to venue and
his joinder would render the venue of the action improper, he
shall be dismissed from the action.

(b) Determination by Court Whenever Joinder Not Fca-
sible. If a person as described in subdivision (a) (1) and (2)
hereof cannot be made a party, the Court shall determine whether
in equity and good conscience the action should proceed among
the parties before it, or should be dismissed, the absent person
being thus regarded as indispensable. The factors to be con-
sidered by the Court include: First, to what extent a judgment
rendered in the person's absence might be prejudicial to him or
those already parties; second, the extent to which, by protective
provisions in the judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or avoided; third,
whether a judgment rendered in the person's absence will be ade-
quate; fourth, whether the plaintiff will have an adequate remedy
if the action is dismissed for nonjoinder.

In the present controversy The Club has a substantial interest in the
subject matter of the rescission action since it is presently the owner of 1007
of The Association's issued and outstanding shares. Any decree rescinding
the reverse stock split would, therefore be prejudicial to the present owner
of the shares-The Club-and would be inadequate to the plaintiffs since
The Club could not be compelled to give up its shares without being a
party to this action. The Club, which is no longer before the Court is,
therefore, an indispensable party to any effort to rescind the reverse stock
split and defendants' motion to dismiss therefore must be granted as it
applies to that part of the complaint which seeks only rescission. This
does not terminate this action, however, as to the damage claim.

VIII

[10, 11, 12, 13] Next to be considered is whether that part of plain-
tiff's claim for damages may be maintained in this Court since The Asso-
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ciation contends that an adequate remedy for damages exists at law.
Plaintiff's complaint seeks to redress an alleged breach of fiduciary duty
and it seeks alternate forms of relief, one being damages and the other
being rescission. Rescission is a remedy which the Court of Chancery
has exclusive jurisdiction to grant. Schlieff v. Baltimore & Ohio Railroad
Co., Del. Ch., 130 A.2d 321 (1957). Once equity has acquired juris-
diction of a cause it will retain that jurisdiction to give final relief to end
the controversy. Tull v. Turek, Del. Ch., 147 A.2d 658 (1958); Park
Oil, Inc. v. Getty Ref. & Marketing Co., Del. Supr., 407 A.2d 533 (1979).
Jurisdiction of the Court is tested by examining the complaint and ascer-
taining what it actually seeks. It is clear that plaintiff seeks rescission
(although the absence of an indispensable party may make it impossible
to obtain) and he seeks to address a breach of fiduciary duty. An ac-
counting for the breach of a fiduciary duty has historically been grounds
for equitable jurisdiction. Where the relationship between the parties
imposes an equitable obligation to account, the Court of Chancery has
always taken jurisdiction over the controversy, even where there may be
an adequate remedy at law. Andersen, Meyer & Co. v. Fur & Wool
Trading Co., 9th Cir., 14 F.2d 586 (1926); 4 POM.EROY's, Equity Juris-
prudence (5th Ed.) § 1421 at 1078.

In Singer v. Magnavox, Del. Supr., 380 A.2d 969 (1977), in Roland
International Corp. v. Najjar, Del. Supr., 407 A.2d 1032 (1979), and in
Lynch v. Vickers, Del. Supr., 383 A.2d 278 (1977); - A.2d - (No.
105, 1979) (1981), the plaintiffs properly commenced their actions in this
Court for breach of fiduciary duties although in those cases they were
seeking damages. In Roland damages was the only relief sought. See
also Citron v. Fairchild Camera and Instrument Corporation, (C.A. No.
6085-NC, Oct. 15, 1980).

Ix

[14] Finally, I find no merit in The Association's claim that the
other minority shareholders are indispensable parties and must be named
plaintiffs. The Association expresses concern that if any of the minority
shareholders are not parties, they will not be bound by any judgment
entered in this suit and this will lead to a multiplicity of suits and possible
inconsistent remedies. This action, however, was brought as a class action
pursuant to Rule 23 of the Rules of the Court of Chancery. Assuming,
as I must on a motion to dismiss, that all allegations in the complaint are
true, Danby v. Osteopathic Hospital Ass'n of Delaware, supra, then this
action is properly maintainable as a class action. As such, a res judicata
effect of this Court's final decision over nonresident plaintiffs who are
members of the class is obtained by guaranteeing them procedural due
process. This can be achieved by giving them proper notice, pursuant to
Rule 23(c). After receiving notice, the other minority shareholders may
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request exclusion from the class, but if they do not, the ultimate judgment
rendered will bind all who do not request exclusion.

Therefore, the individual directors' motion to dismiss is denied; The
Association's motion to dismiss for failure to join the other minority
shareholders as named plaintiffs is denied; the motion of The Club to be
dismissed as a party is granted; and The Association's motion to dismiss
because of the unavailability of The Club as a party is denied. So ordered.

BAFFONE v. COASTAL MAINTENANCE
Nos. 5989, 5950

Court of Chancery of the State of Delaware, New Castle

May 27, 1981
Plaintiff alleges that he was hired to revive defendant's business,

which he did. In return, he allegedly would share in the business's profits
as either a stockholder or partner. Instead the earnings of the defendant's
business were diverted to another defendant. The defendant contends that
the court may not draw up an agreement where there is no firm under-
standing between the parties and moves for dismissal.

The Chancellor concluded that whether an agreement existed and if
so what were its terms is a factual issue and did not warrant a dismissal
as a matter of law.

1. Partnership C--- 20
Whether a plaintiff is a partner or an employee is a factual issue and

not a matter for summary judgment of dismissal.

MA.WvEL, Chancellor
These actions were originally filed by plaintiff for the purpose of

gaining judicial assistance in having issued to him under the terms of an
alleged agreement with the individual defendants one-third of the stock of
the defendant Coastal Maintenance. According to plaintiff, he was hired
by the defendants to help to revive the business of the corporation and
claims to have done so, in return for which he was allegedly given to
understand that he would share in the company's profits by becoming a
stockholder or partner.

Such stock was issued to plaintiff on July 17, 1979, but apparently,
in the meantime, according to plaintiff, the earnings of Coastal Main-
tenance were diverted to the defendant Adco Metals, Inc., and accordingly
his stock in Coastal Maintenance allegedly no longer represents adequate
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'compensation for his efforts on behalf of such corporation, claiming that
the parties' agreement was that he was to have a one-third proprietary
interest in Coastal Maintenance either as a partner or through stock
ownership and that he has not been equitably treated by the individual
defendants, who have allegedly violated their agreement adequately to
compensate him.

Contending that the Court may not draw up an agreement where the
parties have not reached a firm understanding as to a partnership or the
like, which they claim is the case here, and that plaintiff was only a well-
paid employee, the individual defendants have moved for summary judg-
ment of dismissal of the complaint.

[1] I conclude that while there appears in pre-trial discovery to be
some vagueness as to the precise nature of plaintiff's employment, the
present record does not, in my opinion, warrant a dismissal of this action
as a matter of law, there being fundamental factual issues in dispute. In
other words, I believe that plaintiff is entitled to go to trial on his claim
for relief. Accordingly, defendants' motion for the granting of summary
judgment of dismissal of the complaint will be denied.

On notice, an order to such effect may be submitted.

DALTON v. AMERICAN INVESTMENT CO.
No. 6305

Court of Chancery of the State of Delaware, Sussex

June 4, 1981

The defendants, members of the Board of Directors of American
Investment Company, seek summary judgment in a shareholder's suit
alleging breach of fiduciary duty in connection with Investment's merger
with Leucadia, Inc. The motion for summary judgment was sought on
the grounds that the defendants abstained from voting on the merger
proposal and should, therefore, not be held liable as a matter of law for
the actions of those directors who did vote for the merger.

The court denied defendants' motion stating that their contention was
not legally sound since a director may be obligated to abstain from voting
as in a situation where there is a conflict of interest. The same applies
where there is a clear duty to take action but the director abstains. It is
necessary to view a director's abstention in light of the entire surrounding
facts to determine good faith. Summary judgment, therefore, would not
be proper at this stage of the proceedings.
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1. Corporations 0 320(4)

The mere fact that a director abstains from voting (in a Board of
Directors' meeting) on a corporate transaction does not prima facic absolve
a director from liability for that transaction.

2. Corporations C- 320(4)

Where a director abstains from voting on a corporate transaction, it
is necessary to view all of the relevant facts in relation to the abstention
in order to determine liability.

3. Corporations 0- 320(4)

Judgments C- 180, 181

Where there was an insufficient record to determine the director's
good faith for abstaining from a Board meeting vote on a corporate trans-
action, summary judgment would be inappropriate.

BRowN, Vice-Chancellor

The above-captioned action is a shareholder's suit directed in part
against the board of directors of the defendant American Investment
Company. It involves charges of breach of fiduciary duty on the part
of American Investment's board in approving the terms of a merger
agreement which resulted in the merger of American Investment into a
subsidiary of Leucadia, Inc. It also charges a similar breach of fiduciary
duty with regard to the materials contained in the proxy statement dis-
seminated in connection with the merger vote.

Three of American Investment's directors at the time have moved
for summary judgment. The basis for the motion is that all three de-
fendants, Specht, Donelan and Johnson, abstained from voting on the
merger proposal. (Actually, Donelan was unable to attend the board
meeting where the action was taken, although he did send a letter indi-
cating his disfavor with the proposal.) Consequently, since it is un-
disputed that none of the three voted in favor of the merger proposal, it is
argued that as a matter of law they cannot be held personally responsible
for any breach of fiduciary duty that may be found to result from the
action taken by those who did vote.

This motion is made in advance of any of the three submitting to
depositions or other significant discovery. Therefore, the question for
decision is presented in an isolated, purely legal context, namely, does the
mere fact that a director abstains from voting on an issue, for whatever
the reason and regardless of any other factors, insulate him from liability
ior action approved and taken by his fellow board members.

As I view it, the movants have offered no authority which squarely
supports this proposition, and accordingly their motion will be denied.
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The movants rely on two things. The first is the decision of this
Court in Propp v. Sadacca, Del. Ch., 175 A.2d 33 (1961), modified on
other grounds, Bennett v. Propp, Del. Supr., 187 A.2d 405 (1962). The
second is 8 Del. C. § 174.

The aforesaid statute provides that directors of a Delaware corpora-
tion are jointly and severally liable for any willful or negligent violation
of either 8 Del. C. § 160, with regard to the improper purchase or re-
demption of its own shares by a corporation, or for a violation of 8 Del. C.
§ 173, with regard to an improper payment of dividends--except that a
director absent at the time the actoin is taken, or a dissenting director, may
exonerate himself by causing his dissent to be entered in the minutes and
upon the books of the corporation in the most expeditious means possible
thereafter. In other words, under 8 Del. C. § 174, absent a timely dissent
entered on the books of the corporation, a director is liable for board action
which violates either § 160 or § 173. Since the movants view this to be
the only provision of the General Corporation Law which imposes strict
liability in the absence of a manifest expression of dissent, they conclude
that as to any other matter a mere abstention or failure to vote will suffice
as a matter of law to protect them from liability.

As to Propp v. Sadacca, Chancellor Marvel held in that decision that
a director who had abstained in good faith from voting on the board
action under attack because of a conflict of interest could not be held
responsible for the transaction approved by the other board members. In
so doing, the Chancellor made reference to § 174 and noted that the
transaction under attack in that case was not the type of corporate act for
which a director could be "clearly held liable unless he positively makes
known his opposition thereto." 175 A.2d 39. Thus, the movants urge
that Propp v. Sadacca is further support for their interpretation of § 174.

Stated still another way, it is the position of the movants, based upon
the foregoing statute and case decision, that where the complaint seeks
relief based upon the alleged unfairness of a transaction approved by a
corporate board of directors without alleging particular acts or a course
of misconduct as to any directors who abstained from voting, then it is the
burden of the plaintiff to come forward with some evidence of such indi-
vidual misconduct in order to defeat a motion for summary judgment made
by those directors who abstained or who failed to vote in favor of the
transaction. Since the plaintiffs have offered no such showing here, it is
contended that they have failed to demonstrate any genuine dispute of
material facts, and that as a consequence summary judgment must be
granted in favor of Specht, Johnson and Donelan.

[1] I have two problems with the position advocated by the movants.
Their premise is that since a director must, in effect, vote "no" in order
to be absolved from liability in certain specified instances, he can be ab-
solved prima facie from liability as to all other corporate transactions by
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simply not voting. This does not follow as a pure legal principle when it
is remembered that under some circumstances liability may possibly result
from not taking a position when there is a clear duty to do so. Also,
there may be a legal obligation not to vote in a given situation where, for
instance, there may be a hint of a conflict of interest.

[2] More importantly, however, Propp v. Sadacca does not stand
for the proposition that the movants are advocating. That was a decision
after trial. In reaching his conclusion the Chancellor noted as to Kaltman,
the abstaining director, that "insofar as can be determined from the
record" he had abstained from voting in good faith, and that "[o]n the
basis of all the relevant facts of record" Kaltman had no responsibility for
the transaction under attack. 175 A.2d 39. Thus, it was not the isolated
act of not voting that exonerated the one director from liability in Propp.
Rather, it was his act of not voting taken in connection with all other
evidence offered at trial. And this, I think, illustrates the point of dis-
tinction to be made here.

[3] In this case, plaintiffs wish to depose Donelan, Specht and
Johnson. They are particularly interested in deposing Donelan first in
view of his indicated opposition to the merger proposal. Donelan and the
other movants, however, have caused discovery as to them to be held in
abeyance and have countered with their motion for summary judgment.
In reality, in the procedural context in which the motion is made, it ap-
pears to be a tactical maneuver designed to assure that when they are
eventually deposed, if at all, it will be as non-party witnesses rather than
as party defendants. So broken down, it is their position that since the
complaint alleges no particular facts as to them individually, and since
they have supported their motion with the corporate minutes showing
that they did not vote on the merger proposal, the plantiffs have no right
to take discovery to inquire into their knowledge of the facts of the matter
until such time as they are dismissed from suit as defendants. However,
in support of this proposition they rely on a decision that was made after
all relevant facts bearing on the liability of the non-voting director had
been presented. So viewed, their authority does not support their
argument.

It may be that when the facts are more fully developed the movants
will be shown to be in a different posture than the other board members
and thus free of any potential liability. At this stage, however, I do not
find that they are entitled to have judgment entered in their favor as a
matter of law simply on the naked fact that, on the corporate minutes,
they did not vote on the merger plan under attack.

I do not find the authorities cited by the parties from other juris-
dictions to warrant any differing conclusion, and for that reason I will
not prolong this ruling further by discussing them. The motion for sum-
mary judgment is denied. IT Is So ORDEPnn.
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DALTON v. AMERICAN INVESTMENT CO.

No. 6305

Court of Chancery of the State of Delaware, Sussex

June 9, 1981

Defendant, Donelan, is a former director of defendant corporation
and seeks a ruling that he be deposed in his home town of St. Louis, as a
nonresident defendant pursuant to Rules 26(c) and 30. The court denied
his motion and ruled that it is within the court's discretion to establish
the place of deposition. Since the plaintiff agreed to pay for the defend-
ant's expenses, it is more economically feasible for the defendant to travel
to Wilmington than for all the attorneys to travel to St. Louis.

1. Depositions 0:= 54
The deposition of a nonresident defendant is normally taken at his

place of residence.

2. Depositions C--- 54
The deposition of a corporation, through one of its officers, is nor-

mally taken at the corporation's principal place of business.

3. Depositions 0 9, 54
The place of deposition is a matter lying within the discretion of

the court.

4. Depositions O 54
Absent extenuating facts of hardship, a nonresident defendant may

be required to travel at the deposing party's expense to the proximity of
the court for deposition purposes where otherwise the overall expenses
of the parties would be substantially increased.

BROWN, Vice-Chancellor
In a ruling dated June 4, 1981 I denied a motion for summary

judgment made on behalf of the defendants Donelan, Specht and Johnson.
This gives rise to a secondary question, namely, is Donelan, whose depo-
sition has been noticed, to be deposed in Wilmington rather than at his
place of residence outside the State? For the reasons set forth hereafter,
I feel in this case that it would be proper for his deposition to be taken
in Wilmington.

As I understand it, Mr. Donelan is no longer a director of American
Investment Company although he was serving in that capacity at the time
of the events upon which the complaint is based. It is also my under-
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standing that he resides in the St. Louis area. Plaintiffs have noticed his
deposition for Wilmington. Donelan seeks a protective order against this.

[1, 2] Donelan relies on the generally accepted principle that in the
absence of some voluntary agreement to the contrary, the deposition of a
nonresident defendant is taken at the location of his residence and the
deposition of a corporation, through one of its officers, is taken at the
principal place of business of the corporation.

[3] However, this standard is not inflexible and under the Court
Rules the place of a deposition in a particular case is a matter lying within
the discretion of the Court. See Rule 26(c) read in conjunction with
Rule 30. Compare also, Lasher v. Stcrwin Laboratories, Del. Ch., C.A.
5924, C.A. 6000 (unreported decision, January 28, 1980); Brywil, Inc. v.
STP Corporation, Del. Ch., C.A. 404 (unreported decision, Kent County,
March 31, 1975) and the authorities cited therein.

[4] In this case, plaintiffs point out that Delaware counsel are in-
volved in conducting the deposition, and that all are set up to take dis-
covery here in the proximity of the Court (should problems arise) and
their offices. Other discovery activity has and will take place in Delaware.
In fact, the defendants have apparently noticed (quite properly) the depo-
sition of the plaintiffs for Wilmington. Furthermore, plaintiffs are willing
to pay the reasonable travel and other related expenses of Mr. Donelan in
return for his coming to Wilmington to be deposed. The alternative
would be to enforce the general rule and require at least one lawyer from
each of the Delaware firms representing the defendants and probably two
Delaware attorneys representing plaintiffs to travel to St. Louis to depose
Mr. Donelan. In view of plaintiffs' willingness to spare Mr. Donelan
from the expense of travel, it would seem to make little sense to increase
the overall expense to the parties by four-fold (or more considering the
cost of lawyers' travel time, etc.) simply to adhere to a general rule which
has practicality and concern for the cost to the party to be deposed at its
core. Such an exception was made in Lasher v. Stcrzoin Laboratories,
supra, and while the situation here is not as compelling as the circum-
stances there, the common sense approach of requiring one to come, cost
free, as opposed to requiring a number of local counsel to go to a distant
location, is the same,

The motion for the protective order is made strictly on the foregoing
generally accepted practice. It relies on no particular extenuating facts or
hardship to Mr. Donelan. It also appears that Mr. Donelan is a person
of considerable business stature who is not unaccustomed to travel in
connection with his business activities.

Accordingly, in this case, I direct that Mr. Donelan's deposition be
taken in Wilmington, provided that the plaintiffs bear his travel and related
expenses for attending. To the extent that a protective order was sought
against this, it is denied. IT Is So ORDERED.
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KRIEGER v. CRISCONI

No. 6017

Court of Chancery of the State of Delaware, New Castle

June 15, 1981

Defendant Singer filed a counterclaim against plaintiff Krieger for
breach of fiduciary duty and damages. Krieger is a C.P.A. and Singer
was one of his clients. Krieger interested Singer in making an investment
of $25,000 in a corporation which was building a local restaurant and
advised Singer that the total cost of the restaurant would only be $150,000.
In addition Krieger represented that he was in charge of the books and
was supervising the expenditures. The project eventually cost $220,000
which should have been known to Krieger. Finally, the restaurant was
opened and Singer put up another $5,000. Later Singer sold his interest
to a third party for $30,000, from whom Singer only received $15,000.
Singer now seeks to recover his lost $15,000 from Krieger.

The Vice-Chancellor found that as Singer's accountant Krieger had
made material misstatements to Singer about the project and thus Krieger
had breached his fiduciary duty. However, since Krieger was only an
investor in the restaurant corporation and did not control it, and was not
offering or selling any shares, the Delaware Securities Act, DEL. CODE
ANN. tit. 6, ch. 73, could not help Singer. In addition, since Singer
knowingly continued with and increased his investment and later sold to a
third party and made no attempt to mitigate his damages by selling out to
Krieger, Singer lost any claim for damages against Krieger.

1. Contracts C- 94(1)

A party and his accountant stand in a fiduciary relationship and as
such the party is owed a duty of utmost candor and good faith.

2. Securities Regulation 0- 256

A mere investor in a corporation who does not control it, and who
is not offering or selling shares does not fall within the purview of the
Delaware Securities Act. DEL. CODE ANN. tit. 6, § 7323.

3. Contracts 0 94(1)

Vendor and Purchaser C 33

When a party continues an investment after learning of a material
misstatement as to his original investment decision, and when he sells his
interest to a third party without an effort to mitigate his damages by
seeking to sell his interest back to the party making the material mis-
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statement, any claim of damages against the party that made the misstate-
ment is lost.

HARTNm, Vice-Chancellor

This suit was originally commenced as a complaint quia time by
Arthur H. Krieger and Selvino Cericola against Carmine Crisconi, Jr.,
Klondike Kate, Inc. (a Delaware corporation), David Singer and Saul
Greenberg as defendants. The complaint stated a cause of action in
Chancery and the Court assumed jurisdiction over the entire controversy.
Subsequently one of the defendants-David Singer-filed a counterclaim
against plaintiff-Krieger. The action was settled as between all parties
and as to all issues except for the counterclaim of Singer against Krieger
which proceeded to trial on May 14 and 15, 1981. This is my decision on
the counterclaim after considering the pretrial stipulation, the exhibits,
the evidence adduced at the trial and the post-trial memoranda submitted
by the parties.

At trial there was a clear conflict of testimony between Krieger and
Singer and they both had lapses of memory as to significant events. There
was also adduced at trial a great deal of extraneous testimony, much of
which does not relate to the central issue of the counterclaim. From the
evidence I find as follows:

I

Krieger is a certified public accountant and has been such since 1955.
One of his clients in 1978 was Singer. In 1978 Krieger learned of an
opportunity to invest in a restaurant then being constructed in Newark,
Delaware by Klondike Kate, Inc., a Delaware corporation. The name of
the restaurant was "Klondike Kate's" and it was being constructed on
leased premises. Construction was well underway in the summer of 1978
when Krieger learned that the organizer of Klondike Kate, Inc., Carmine
Crisconi, Jr., was short of funds. Krieger saw an opportunity to acquire
a substantial minority interest in the corporation and its assets for a
relatively small investment and, perhaps, motivated by a desire to realize a
quick profit, plunged into the project without doing much investigation as
to the actual projected costs of completion of the restaurant.

Krieger also brought into the project with him another investor and
friend-Lawrence Mayer. In September of 1979 Mayer became dis-
enchanted with the project and declined to invest any further sums in it.
Krieger then informed Singer that an opportunity existed for Singer to
buy Mayer's interest in the project and Singer, shortly after being offered
the opportunity, purchased Mayer's interest for slightly over $25,000-
which was the total sum Mayer had invested, plus a small amount of
interest. During discussions between Krieger and Singer, just before
Singer agreed to purchase Mayer's interest, Krieger advised Singer that
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the total cost of the restaurant would be approximately $150,000. This
proved to be a gross underestimation since the ultimate cost of the
restaurant was $220,000. When Krieger told Singer that the total cost
of the restaurant would be $150,000 Krieger probably believed that to be
the case, but he should have known better. He made no effort whatsoever
to ascertain the true projected cost of the project and he made no effort
to ascertain the cost of equipment being purchased, etc. He did, however,
represent to Singer that he was in charge of the books of the restaurant
and was exercising supervision over expenditures. I find there were no
other material representations of Krieger which were relied upon by
Singer. The restaurant was ultimately completed and opened in December
of 1978 and Singer participated in the operation of the restaurant and spent
a great deal of time in Newark supervising its operation. Before the end
of December of 1978, however, Singer became aware that the total cost
of the restaurant would greatly exceed $150,000. Even after learning that
fact, he voluntarily invested another $5,000 in the project. In February
of 1979 Singer became totally disenchanted with the project and entered
into an agreement to sell his interest in the corporation to Carmine
Crisconi, Jr.-the organizer and president of Klondike Kate, Inc.-for
$30,000 payable $5,000 down and $1,000 per month. The $30,000 sale
price was the exact sum that Singer had invested in the project. Singer
eventually received $16,000 from Crisconi over a period of approximately
one year but Singer returned $1,000 to Crisconi as a loan. Subsequently
the restaurant was sold to another. As a result of that sale Krieger and
his family recouped approximately $5,000. Singer received no further
sums other than the $16,000 he received from Crisconi. Singer therefore
now seeks to recover from Krieger the $14,000 that he lost because of his
investment and the additional $1,000 he returned to Crisconi.

II

[1] I find from the evidence that Krieger, as Singer's accountant,
stood in a fiduciary relationship with Singer and as a fiduciary owed a
duty of utmost candor and good faith to Singer. Restatement of Torts,
2d., § 551; Allen v. Layton, Del. Super., 235 A.2d 261 (1967). See
Lynch v. Vickers Energy Corporation, Del. Supr., 383 A.2d 278 (1977) ;
Wimnmer v. Wimmer, Md. App., 414 A.2d 1254 (1980). Krieger
breached this fiduciary duty when he told Singer that the total cost of
the restaurant would be approximately $150,000 and when he led Singer
to believe he was in control of the expenses when he was not. I find,
however, that Krieger was not guilty of any other breach of duty to
Singer.

[2] I also find, from the evidence, that the provisions of 6 Del. C., Ch.
73-the Delaware Securities Act-do not afford a remedy for damages to
Singer. The facts show that Krieger was not a person who comes within
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the purview of 6 Del. C. § 7323. I find that he was merely an investor in
Klondike Kate, Inc. and did not control it, and was not offering or selling
any shares of Klondike Kate, Inc.

III
[3] Although Krieger breached a fiduciary duty to Singer, it is clear

that Singer cannot recover damages for that breach. When Singer chose
to continue with his investment, after learning of the increased cost, and
when he chose to sell his interest in the restaurant to Crisconi for $30,000
he made a second investment decision unrelated to his initial decision to
invest in Klondike Kate, Inc. He also made no effort to comply with his
duty to mitigate his damages by seeking to sell his interest in Klondike
Kate to Krieger or by demanding that Krieger purchase his interest.
He therefore suffered no damages which are compensable. Harris v.
American Investment Company, 8th Cir., 523 F.2d 220 (1975) ; Marberg
Management, Inc. v. Kohn, S.D.N.Y., 470 F. Supp. 516 (1979), aff'd.,
2nd Cir., 629 F.2d 705 (1980); Cant v. Becker & Co., Inc., N.D. Ill., 379
F. Supp. 972 (1974); Lynch v. Vickers Energy Corporation, Del. Supr.,

A.2d -, No. 105, 1979 (April 3, 1981).
For the above reasons, I enter judgment for Krieger and against

Singer and dismiss the counterclaim.
So ORDERD.

DARLEY LIQUOR MART, INC. v. SMITH

No. 5783

Court of Chancery of the State of Delaware, Sussex

June 22, 1981
Thomas Smith, former husband of the defendant, brought this action

in the name of the plaintiff corporation after acquiring defendant's full
interest as joint owner of the plaintiff corporation and Darley Stores, Inc.

Plaintiff sought an accounting and recovery from defendant of $40,500
in checks which the defendant issued to herself as rental payments. Upon
cross-motions for summary judgment, the court granted defendant's
motion stating that Mr. Smith is barred from complaining of acts of
corporate mismanagement after he subsequently acquired his shares from
a person whom he knew to have participated in the alleged wrongful trans-
actions. The court further held that where a shareholder is barred from
bringing an action individually, he is also barred from bringing the same
action in the name of the corporation.
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1. Corporations C-- 310(1)

A shareholder may not complain of acts of corporate mismanagement
if he knowingly acquired his shares from those who participated or
acquiesced in the wrongful transaction.

2. Corporations C=, 499

A shareholder may not seek relief for wrongful acts in the name of
the corporation where he is barred from personally seeking the same relief
in his own name because he acquired his shares with knowledge from
those who participated in the wrongful act.

BROWN, Vice-Chancellor

Although it was not mentioned on behalf of either party during
briefing and argument on the cross-motions for summary judgment, I
think without doubt that the decision here is controlled by the holding in
Courtland Manor, Inc. v. Leeds, Del. Ch., 347 A.2d 144 (1975).

The undisputed facts here are that the defendant, Mrs. Smith, was at
one point the president and 75 per cent shareholder of the plaintiff
Darley Liquor Mart, Inc. That corporation was paying rent of $1500
per month to Darley Stores, Inc., a corporation owned jointly by Mrs.
Smith and her husband, Thomas Smith.

When marital differences occurred between the two, Mrs. Smith as
president of Darley Liquor Mart, stopped paying the rent to Darley
Stores and instead issued a check from the corporation to herself each
month in the sum of $1500. The total amount obtained by her through
this device was $40,500 over a period of two years.

The fact that she was diverting rent payments in this manner was
brought up at a property division hearing in the Family Court held
ancillary to divorce proceedings between the Smiths. The Family Court
eventually ordered that all marital property-which included Mrs.
Smith's 75 per cent interest in Darley Liquor Mart-be sold, with the
proceeds to be divided equally between the two. The Family Court also
placed a value on the stock interest of Mrs. Smith in Darley Liquor Mart.

Thereafter, for a period of one year after the date of the Family
Court order, Mrs. Smith continued to issue herself the $1500 monthly
checks.

When no purchasers for their marital property came forth during that
one-year period, Mrs. (sic) Smith, on December 1, 1978, purchased the
stock interest of Mrs. Smith in Darley Liquor Mart as well as in Darley
Stores. He did so at the valuations fixed by the Family Court. There-
after, Darley Stores obtained a judgment in Superior Court against
Darley Liquor Mart for the $40,500 in rent that had gone unpaid while
Mrs. Smith was issuing the corporate checks to herself. Also, on January
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16, 1979, Darley Liquor Mart brought this action seeking an accounting
and recovery against Mrs. Smith of the $40,500 that she had paid to
herself from corporate funds.

[1, 2] From these undisputed facts it is obvious that Mr. Smith
caused this suit to be brought against his former wife for corporate wrong-
doing after he had acquired his stock interest in the corporation from her
with full knowledge of what she had done. In Courtland Manor, Inc. v.
Leeds, supra, the situation was somewhat similar, and it was noted there
that under Delaware law a shareholder may not complain of acts of
corporate mismanagement if he acquired his shares from those who par-
ticipated or acquiesced in the wrongful transaction. It was likewise held
that where individual shareholders are so barred "it is also proper to
disregard the corporate form so as to preclude after-acquiring shareholders
from circumventing this rule by bringing the same action in the name
of the corporation." 347 A.2d 147. For the rationale supporting this
latter proposition, see Bangor Punta Operations, Inc. v. Bangor &
Aroostook R. Co., 417 U.S. 703, 94 A. (sic) Ct. 2578, 41 L. Ed. 2d 418
(1974).

Since Mr. Smith is an after-acquiring majority shareholder, with
knowledge, who acquired his shares from the person who committed the
alleged wrong to the corporation, and since he acquired his shares for a
price established as fair by the Family Court after a hearing concerning
the marital property owned by him and his wife, it follows that both Mr.
Smith, and thus the corporation in its own name, are barred from
attempting to recover against Mrs. Smith in an action brought in this
Court based on corporate mismanagement.

Summary judgment will be entered in favor of Mrs. Smith dismissing
the action against her. The cross-motion of Darley Liquor Mart for
summary judgment will be denied. The third party complaint of Mrs.
Smith against Mr. Smith should likewise be dismissed. An appropriate
form of order may be submitted.

TUCKMAN v. AEROSONIC CORP.

No. 4094

Court of Chancery of the State of Delaware, New Castle

June 29, 1981

Plaintiffs, the minority stockholders of Aerosonic Corporation,
brought this action against Laventhol and Horwath, a public accounting
firm, for participating in a conspiracy to defraud the plaintiffs by allegedly
preparing fraudulent financial statements for Aerosonic.
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On defendant's motion for summary judgment, the court held that
enough evidence had been pleaded to raise a genuine issue of fact. Sum-
mary judgment in conspiracy cases is rarely granted because of the
necessity of a trial to prove the factual elements of the charge.

1. Conspiracy C== 1

A civil conspiracy is defined as a combination of two or more persons
by concerted action to accomplish some criminal or unlawful purpose.

2. Conspiracy C- 2, 3, 4, 5, 6

A civil conspiracy consists of five elements: (1) two or more persons;
(2) an object to be accomplished; (3) a meeting of the minds on the
object or course of action; (4) one or more unlawful overt acts; and
(5) damages as a proximate result thereof.

3. judgments 0- 181(31), 186

On a motion for summary judgment, the court must determine
whether or not there is any evidence supporting a favorable conclusion to
the non-moving party.

4. Judgments C 185(5)

Summary judgments are rarely granted in conspiracy cases where
the parties ultimately rely on facts discovered at trial, which gives rise to
varied inferences in order to obtain a favorable judgment.

5. Judgments C--- 181(15)

For a defendant to be entitled to summary judgment on a claim of
conspiracy, he must show that none of the facts are susceptible of an
interpretation that might give rise to a conspiracy.

HARTNETT, Vice-Chancellor

As minority stockholders in Aerosonic Corporation, a Florida cor-
poration ("Aerosonic"), the plaintiffs seek to contest the merger of
Aerosonic and Instrument Technology Corporation, a Delaware corpora-
tion ("I.T.C."). The complaint alleges a wide range of violations of
fiduciary duties on the part of the individual defendants in effecting this
merger. The complaint also alleges that defendant Laventhol & Horwath,
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a certified public accounting firm, participated in a conspiracy to defraud
shareholders of Aerosonic by preparing fraudulent financial statements
overvaluing I.T.C.'s assets. Laventhol & Horwath is the successor, by
change of name, to the accounting firm which was sued both as Laventhol,
Krekstein, Horwath & Horwath and as Horwath & Horwath. Under the
name Horwath & Horwath, Laventhol & Horwath performed services for
Aerosonic (designated in the complaint as "A Corp.") for its fiscal year
ending May 31, 1969. Laventhol, Krekstein, Horwvath & Horwath per-
formed accounting services for I.T.C. (subsequently renamed, and now
known as, Aerosonic Corporation) from its incorporation in late 1968.
This firm prepared certain of the financial statements set forth in the
joint Proxy Statement of A Corp. and I.T.C., dated December 15, 1969,
which statements are challenged in this suit. Laventhol & Horwath has
moved for summary judgment on the grounds that there is insufficient
evidence to make out a prima facie case against it.

Originally, the complaint contained two counts against Laventhol &
Horwath. On a pretrial motion to dismiss these claims, Chancellor (now
Justice) Quillen held that negligence claims and claims based upon fraud
against Laventhol & Horwath were time-barred, because both the acts
constituting the alleged negligence or fraud and any damages allegedly
arising therefrom had occurred more than three years before the action was
commenced. 10 Del. C. § 8106. Furthermore, Chancellor Quillen decided
that an exception to this rule of limitations set forth in Bovay v. H. M.
Byllesby & Co., Del. Supr., 38 A.2d 808 (1944) did not apply in this
case. The Bovay decision held that where there are allegations of fraud-
ulent self-dealing for personal profit by corporate officers and directors,
limitations is not a defense. Chancellor Quillen refused to extend this
exception as to corporate fiduciaries to public accountants, but he did add
a corollary to the Bovay rule: that one who is alleged to have conspired
with corporate officers in a breach of that officer's fiduciary duty will also be
denied the benefit of the statute of limitations. Tuckman v. Acrosonic,
Del. Ch., CA. #4094-N.C. (October 21, 1975). Thus, under Chancellor
Quillen's decision, the only claim in the complaint against Laventhol &
Horwath which could survive the otherwise applicable statute of limitations
is the allegation made in Count V, that is: that the accountants participated
in a conspiracy to defraud the shareholders of Aerosonic by inaccurately
preparing certain financial statements included in the joint proxy state-
ment of Aerosonic and I.T.C. The Delaware Supreme Court upheld
this holding of Chancellor Quillen on appeal. Laventhol, Krebstdn,
Horwath & Horwath v. Tuckman, Del. Supr., 372 A2d 168 (1976).

Laventhol & Horwath now argue that there is insufficient evidence
in the record, after the completion of all discovery, to show that plaintiffs
can make out a prima facie case of conspiracy against it and that it is
therefore entitled to summary judgment as a matter of law. I disagree
and deny the motion.
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I
[1, 2] A civil conspiracy has been defined as a combination of two

or more persons by concerted action to accomplish some criminal or
unlawful purpose. Green v. Washington Suburban Sanitary Commission,
Md., 269 A.2d 815 (1970); Thompson Coal Co. v. Pike Coal Co., Pa.,
412 A.2d 466 (1979). To constitute a civil conspiracy there must be:
(1) two or more persons; (2) an object to be accomplished; (3) a meet-
ing of minds on the object or course of action; (4) one or more unlawful
overt acts; and (5) damages as the proximate result thereof. See gen-
erally, 16 AM. JUR. 2d, Conspiracy §§ 49-56; 15A C.J.S., Conspiracy,
§§ 1-33.

To withstand the motion for summary judgment on the issue of
conspiracy to defraud Aerosonic shareholders, the plaintiffs have proffered
evidence to show that an overt act was done by Laventhol & Horwath
which resulted in damage. They also have pointed to circumstantial
evidence from which it is urged this Court can infer that there was a
meeting of minds to form a conspiracy. Laventhol & Horwath counter
that the sum and substance of this evidence is that the most this evidence
could establish is that they committed isolated acts of negligence in the
preparation of the financial statements included in the proxy statement,
but that there is no evidence which could lead to an inference that they
conspired to defraud the minority shareholders of Aerosonic.

II

[3, 4, 5] On a motion for summary judgment, the Court must
determine whether or not there is any evidence supporting a favorable
conclusion to the non-moving party. Continental Oil Co. v. Paulcy
Petroleum, Inc., Del. Supr., 251 A.2d 824 (1969). If the pleadings and
other proofs show no genuine issue as to any material fact, then the
moving party is entitled to summary judgment. Nash v. Connell, Del. Ch.,
99 A.2d 242 (1953).

Judgment pursuant to Rule 56 is seldom allowed in conspiracy cases,
however, because the existence of a conspiracy is usually an issue of fact
as well as a question of law. California Shipping Co. v. Pacific Far East
Line, Inc., 9th Cir., 453 F.2d 381 [sic] (1971); First National Bank of
Arizona v. Cities Service Co., 391 U.S. 253 (1968). Conspiratorial agree-
ments are rarely made out in the open, and proof of conscious complicity
may depend upon the careful marshalling of circumstantial evidence and
the opportunity to cross-examine hostile witnesses. Ferguson v. Omni-
media, Inc., 1st Cir., 469 F.2d 194 (1972). For the defendant to be
entitled to summary judgment on a claim of conspiracy, he must show
that none of the facts are susceptible of an interpretation that might give
rise to a conspiracy. Adickes v. S. H. Kress & Co., 398 U.S. 144 (1970).
Summary judgment procedures are not a sufficient substitute for trial
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-where the ultimate decision would depend upon facts which may be dis-
,covered and proven at trial and which facts give rise to varied inferences.
Bennett v. Brevil Petroleum Corp., Del. Ch., 99 A.2d 236 (1953).

While it is obvious that plaintiffs are going to have a most difficult
-time at trial to prove the existence of a conspiracy, I cannot now find that
there are insufficient facts in the record to show that under all circum-
-stances Laventhol & Horwath are entitled to summary judgment.
Laventhol & Horwath's motion for summary judgment is therefore denied.
-So OPDMMnD.

As previously agreed, trial in this matter will commence on October
-13, 1981.

STEPAK v. DEAN

No. 6315

Court of Chancery of the State of Delaware, New Castle

July 8, 1981

Plaintiff Stepak brought this derivative action against the defendant
-corporation and its directors seeking relief in connection with four cor-
porate transactions. Judgment was granted to the defendants due to
plaintiff's failure to state a claim upon which relief could be granted. The

_judgment was based on plaintiff's failure to plead that a prior demand had
been made on the board of directors to address his complaints, or in the
alternative to plead sufficient facts showing that such a demand would

-have been futile.
After it was established that the plaintiff never made an actual

.demand on the board of directors, the court went on to state that the
futility of making a demand must be factually pleaded and that a mere

- conclusory allegation of board domination by any defendant is insufficient.
The court also struck down as unsubstantiated by the facts the plaintiff's

- use of the proposition that where a majority of the board is composed of
self-interested, affiliated directors, sufficient particularity of control is

.demonstrated.

1. Corporations 0= 206(1), 206(2), 211(3)
The right of a stockholder to bring a derivative action does not arise

-until a demand on the corporation to institute such an action has been
-made, and that the demand was refused, or until he demonstrates that
- such a demand would be futile.

2. Corporations 0 206(4)
The futility of a stockholder's demand on the corporation to take

a action is gauged at the time a derivative suit is commenced.
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3. Corporations C- 320(2), 206(4), 211(4)
Where plaintiff failed to name a majority of the current directors at

the commencement of his derivative action, a showing that a majority of
the board was involved in the acts complained of is insufficient to prove
a demand to the board of directors, redress would be futile.

4. Corporations 0- 206(4), 320(2), 211(4)

A mere conclusory allegation of board control by a single defendant
without factual support is insufficient to show that a demand on the board
to take action would be futile.

MARVEL, Chancellor

The primary matter now before the Court for decision in this action
is the motion of the defendants Dean, Lockhart and Pioneer Texas Cor-
poration,' the latter being the entity on whose alleged behalf the action is
brought, to dismiss the complaint for its alleged failure to state that a
prior demand was made on the board of directors of the corporate de-
fendant for correction of the matters complained of, or that the reasons
for not making such a demand, namely that demand would have been
futile, have not been pleaded with sufficient particularity, reliance for the
granting of the relief sought being allegedly found in Chancery Court
Rules 12(b) (6) and 23.1.

The defendant Tuthill, relying on the provisions of Rule 12(b) (6),
has also moved to dismiss the complaint or alternatively for summary
judgment in his favor as to the first, second and fourth claims of the
complaint on the ground that the claims therein made against him fail to
state a claim upon which relief can be granted.

This derivative action filed by Bryna Stepak, a shareholder of Pioneer
Texas Corporation, on November 19, 1980, seeks relief in connection
with four different corporate transactions allegedly affecting the corporate
defendant in an adverse manner, which transactions occurred over a
period of approximately one and one-half years, the first claim having to
do with the acquisition by Pioneer Texas of the outstanding stock of
Terrell, Inc. as well as of TAD Corporation on September 4, 1980. The
second claim is concerned with the sale by Pioneer Texas of part of the
inventory of a subsidiary. The third claim arises out of the sale and
lease-back of a building during the year ending May 31, 1980, while the
fourth claim complains of the compensation paid to the defendants Dean
and Lockhart for the year ending May 31, 1980. Plaintiff has agreed to
the dismissal of the first and second claims as to the defendant Tuthill but
opposes the balance of defendants' motion.

1. This being a derivative action, it would appear that the corporate defendant
should be independently represented.
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The complaint alleges that the defendants Dean, Tuthill and Lockhart
-are and at all times here relevant were officers and directors of Pioneer
Texas and that Dean at all times here relevant controlled the board of
.directors of such corporate defendant.

Plaintiff admits that no demand was made upon the directors of
-Pioneer Texas prior to her filing of this action, but contends that a
-demand would have been futile because it would have required certain
of the defendants to sue themselves and would have placed prosecution

-of this action in hostile hands inasmuch as the defendant Dean, as noted
above, allegedly dominates and controls the board of directors of Pioneer

.and so dominated the board at all times here relevant.
Defendants, as noted above, seek dismissal of this action on the ground

-of plaintiff's alleged failure to make a demand on the corporation for
correction of the acts complained of and the absence of any valid reason
-which would excuse the making of such a demand.

Rule 23.1 of the Chancery Court Rules provides in relevant part that:

"In a derivative action brought by one or more shareholders or
members to enforce a right of a corporation .... [T]he com-
plaint shaU... allege with particularity the efforts, if any, made
by the plaintiff to obtain the action he desires from the directors
or comparable authority and the reasons for his failure to obtain
the action or for not making the effort."

[1] First of all, it is clear that the right of a stockholder to bring a
.derivative action does not come into being until he has made a demand
.on the corporation to institute such an action, that such demand has been
refused, or until the plaintiff stockholder has demonstrated that such a

-demand would have been futile, Maldonado v. Flynn, Del. Ch., 413 A2d
1251 (1980), and Ainscow v. Sanitary Co. of America, Del. Ch. 180 A.
.614 (1935)

In Sohiand v. Baker, Del. Supr., 141 A. 277, 281-82 (1927) the
-Court noted that a demand may be excused when

".. . the directors, whether by reason of hostile interest, or
guilty participation in the wrongs complained of, can not be
expected to institute a corporate suit, or where even if they did
institute such a suit, it is apparent that they would not be the
proper persons to conduct the litigation incident thereto."

[2] Moreover, "* * * the futility of making the demand required
-by Rule 23.1 must be gauged at the time the derivative action is com-
-menced, not afterward with the benefit of hindsight.", Cranzer v. Gccral
Tel. & Electronics Corp., (CA 3) 582 F.2d 259, 276 (1978).

Plaintiff admittedly made no demand on the board of directors of
-Pioneer Texas for correction of the matters complained of prior to bringing
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suit. Accordingly, in order to be allowed to maintain this action, she
now has the burden of stating with particularity the reasons for not
having made such a prior demand, a conclusory allegation of control being
insufficient as a matter of law to excuse failure to make demand on the
corporation, In Re Kauffman Mutual Fund Actions, (CA 1), 479 F.2d
257 (1973).

Plaintiff's first reason for not having made a demand on the cor-
porate defendant was that such a demand, had it been acted on favorably,
would have required the directors to sue themselves. However, when
this action was filed the directors of Pioneer Texas were Stanley, Rawlins
and Lockhart and only the latter has been named a defendant in this
action. Thus, a majority of the board of directors at the time of the
bringing of this action was not named as defendants to this action.

[3] Plaintiff, however, relies on the case of Heit v. Baird, (CA 1),
567 F.2d 1157 (1977) for the proposition that she need only demonstrate
that a majority of the board at the time of bringing her action was so
implicated in the acts complained of as to make a demand for redress
futile. However, not only does the complaint fail to allege that Rawlins
and Stanley were implicated in any way in the matters complained of but
fails to mention them at all.

[4] Plaintiff's second reason for not having made a demand on the
corporate defendant for rectification of the matters complained of is that
it would have been futile because of the alleged domination and control
exercised over the Board by the defendant Dean. However, when this
action was filed, Dean was not a corporate director. Furthermore, the
complaint contains only a conclusory allegation as to control by the
defendant Dean, failing to furnish supporting facts. Demand on the
corporation in such a situation cannot be excused, see In re Varnars v.
Young, (CA 3), 539 F.2d 966, 968 (1976), in which the Court stated
that the issue of corporate control is a factual matter and that:

".. . there is no reason why a plaintiff cannot assert the facts
from which it is believed an inference of control could be drawn.
Indeed, this must be done under Rule 23.1. .. .

In Greenspun v. Del. E. Webb Corp., (CA 9), 634 F.2d 1204,
1208 (1980), the Court adopted the Court's ruling in In Re Kauffman
Mutual Fund Actions, supra, to the effect that a bare allegation of control
without factual support cannot excuse demand since the required par-
ticularity in pleading is absent. Compare Weiss v. Temporary Investment
Fund, Inc., et al., Dist. of Del., C.A. 80-230, June 17, 1981.

Plaintiff, however, persists in relying on the case of In Re Kauffman
Mutual Fund Actions, supra, contending that where self-interested,
affiliated director-defendants make up a majority of the board, sufficient
particularity is thus demonstrated from which a conclusion of control
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follows. However, this argument carries no weight in this case since only
one of the three members of the board at the times here relevant was a
director-defendant of the corporation defendant.2

The Court, therefore, concludes that the reasons relied on by the
plaintiff for not having made a demand on the board of directors of Pioneer
Texas before instituting this suit are not sufficient under the provisions of
Rule 23.1 to excuse the failure to make such demand. Insofar as the
complaint against the defendant Tuthill is concerned, who has not been a
director since December 1, 1979, it appears that he was not a corporate
director at the time of the matters complained of in plaintiff's fourth claim.
Consequently her complaint must be dismissed in toto.

On notice, a form of order in conformity with the above may be
submitted.

ROTHCHILD INTERNATIONAL CORP.
V.

LIGGETT GROUP, INC.

No. 6239

Court of Chancery of the State of Delaware, Sussex

July 14, 1981

Plaintiff, a former stockholder of Liggett Group, Inc.'s seven percent
preferred stock, brought this class action pursuant to a cash-out merger
between Liggett Group, Inc. and Grand Metropolitan Limited. This
merger resulted in the redemption of plaintiff's contractual stockholder
rights for $70 per share. Plaintiffs claimed that the merger process
amounted to a liquidation which would entitle the preferred stockholders
to $100 per share under Liggett's articles of incorporation.

Three motions were filed by the parties and decided by the court in
this action. Defendants, Liggett and GM Sub, a Delaware corporation,
filed a motion to dismiss the complaint for lack of subject matter juris-
diction because of an adequate and available remedy at law for money
damages. The court, in denying the defendants' motion, held that the

2. During the period here relevant the composition of the Pioneer Texas board
vas as follows:

Prior to December 6, 1979 - Tuthill, Pink, Dean, Lockhart and Stanley
December 6, 1979 to
September 9, 1980 - Dean, Lockhart and Stanley
September 9, 1980 to
December 10, 1980 - Lockhart, Stanley and Rawlins
December 10, 1980 to
Present - Lockhart, Rawlins and Dean
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plaintiff stated a claim for breach of a fiduciary duty by a majority stock-
holder which is cognizable under Delaware law without regard to whether
the plaintiff seeks only a recovery of monetary damages.

The second motion was filed by Grand Metropolitan, a British cor-
poration, to quash service of process as to it and to dismiss the complaint
for lack of in personam jurisdiction. The court, in granting Grand
Metropolitan's motion, refused to accept three methods of service of
process argued by the plaintiff: first, under DEL. CODE ANN. tit. 10,.
§ 3104(c) (3) since the plaintiff was a non-Delaware resident being in-
corporated under the laws of the State of Washington; second, under
DEL. CODE ANN. tit. 8, § 382 because Grand Metropolitan did not conduct
any general business activities in Delaware; and third, under an allegation
that GM Sub as Grand Metropolitan's subsidiary acted as agent for Grand
Metropolitan because the facts pleaded were insufficient to establish an
agency relationship.

Since the court lacked in parsonam jurisdiction over Grand Metro-
politan, the plaintiff's motion to compel discovery was denied. The court
further rejected plaintiff's attempt to obtain discovery by Grand Metro-
politan through GM Sub as its alter ego since GM Sub as a subsidiary by
definition has no control over the parent corporation to compel disclosure
of information solely in the parent's possession.

1. Corporations C 584
Minority preferred stockholders like minority common stockholders

have the same right to challenge removal by a cash-out merger for less
than full and fair value.

2. Equity C--= 39(3)
A court of equity is not deprived of jurisdiction in a cash-out merger

context where the complainant seeks only a recovery of money damages on
behalf of the members of the injured class.

3. Courts < 12(2), 12(3)
Corporations C--- 665(1)
A plaintiff may not obtain service of process over a foreign corpora-

tion for alleged tortious acts committed under the forum state's corporate
long-arm statute within the state where the plaintiff is not a resident of
the forum state.

4. Courts = 12(3), 14
To obtain jurisdiction over a foreign corporation under DEL. CODE

ANN. tit. 8, § 382, that corporation must generally be doing business
within the state and the suit must arise out of a particular business trans-
action which occurred in the state.
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5. Corporations 0- 642(1), 665(1)

The measuring standard of minimum contacts is inapplicable for the
purpose of service of process to establish what constitutes conducting
general business activities within the forum under DE.. CODE ANN. tit.
.8, § 382.

6. Corporations 0' 642(1), 665(1)

The formation of an indirect subsidiary under the corporation laws of
the forum state for the purposes of holding and acquiring shares is in-
sufficient activity to constitute generally doing business for purposes of
establishing in personram jurisdiction.

7. Corporations O 378

One corporation does not become the agent of another merely because
a majority of its voting shares is held by the other.

8. Discovery C 15

A subsidiary by definition does not control the parent corporation and
cannot be compelled through the discovery process to produce documents
and information in the sole possession of the parent.

BRowx, Vice-Chancellor

This suit is brought as a class action by a former shareholder of the 7
per cent Preferred stock of the defendant-Liggett Group, Inc. ("Liggett").
As a result of a tender offer and merger, the defendant GM Sub Cor-
poration ("GM Sub") became the owner of Liggett. GM Sub, indirectly,
is the wholly-owned subsidiary of the named defendant Grand Metro-
politan Limited ("Grand Met").

Liggett is a Delaware corporation. GM Sub is also a Delaware cor-
poration which was formed during 1980 as a subsidiary of Grand Met for
the purpose of purchasing and holding shares in Liggett. GM Sub is
engaged in no other activity. It has no office in Delaware, but it does
have a registered agent for service of process. Grand Met is a British
corporation. According to the present status of the record, there is no
indication that it conducts any commercial business in Delaware under its
own name and it has no Delaware registered agent for the purpose of
accepting service of process.

Plaintiff's suit, brought on behalf of itself and the other former holders
of Liggett's 7 per cent Preferred stock, contends in effect, that the acquisi-
tion of Liggett by Grand Met through the merger process amounted to a
liquidation of Liggett insofar as the rights of the 7 per cent Preferred
shareholders were concerned. Under Liggett's certificate of incorporation
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existing at the time of the tender offer and merger, the 7 per cent Preferred
shareholders were entitled to $100 per share upon the liquidation of
Liggett. Under the tender offer, accepted by less than 50 per cent of the
7 per cent Preferred shareholders, and pursuant to the terms of the sub-
sequent merger, the 7 per cent Preferred shareholders received $70 per
share as their consideration for being eliminated from the Liggett
enterprise.

Plaintiff's suit charges that Liggett, by accepting Grand Met's pro-
posal through the action of its board of directors, contravened the cer-
tificate of incorporation insofar as the rights of the 7 per cent Preferred
shareholders were concerned. It sharges Grand Met and GM Sub, as the
majority shareholders of Liggett at the time of the merger, with a breach
of fiduciary duty by paying $70 rather than $100 per share in acquiring
the interests of the 7 per cent Preferred shareholders.

The complaint seeks a declaration that Liggett was liquidated within
the meaning of the certificate of incorporation as it applied to the rights
of the 7 per cent Preferred stock, and it seeks to recover $30 per share
for each 7 per cent Preferred shareholder who either tendered or was
cashed out at $70 per share under the terms of the merger.

Against this background, three motions are now pending. First,
Liggett and GM Sub have moved to dismiss the complaint for lack of
jurisdiction, the basis being that the complaint seeks only specified money
damages for breach of contract, thus indicating the existence of an ade-
quate remedy at law. Secondly, Grand Met has moved to quash service
of process as to it, and to dismiss the complaint against it for lack of
in personam jurisdiction. Thirdly, plaintiff has moved to compel discovery
against Grand Met, it being conceded that in view of its pending motion
to quash service Grand Met has made no effort to respond to plaintiff's
discovery demands.

I.

Based upon the arguments and authorities submitted, I conclude that
the motion of Liggett and GM Sub to dismiss for lack of subject matter
jurisdiction must be denied. The complaint does not contend that Liggett
itself was liquidated. Rather, as I read it, the complaint charges that the
actions taken by Grand Met through GM Sub, and approved and ac-
cepted by Liggett's board of directors, amounted to a liquidation as to
plaintiff and its class in that it terminated the certificate of incorporation
right of a 7 per cent Preferred shareholder to ever realize $100 per share
upon a total liquidation of Liggett, and did so for only $70 per share.

Thus, the basis of the complaint is not so much that Liggett breached
its contractual obligation to plaintiff as established by the certificate of
incorporation by entering into a liquidation without paying the 7 per cent
Preferred the full amount to which they were entitled. Rather, as I view
the complaint, the plaintiff is charging that the defendants, through
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the tender offer and merger, caused the 7 per cent Preferred shareholders
to be eliminated from the corporate enterprise in a manner which de-
stroyed their contractual liquidation rights for less than full value.

[1, 2] So viewed, and without passing on the merits of plaintiff's
theory, I feel that the action is one which attacks a corporate act on the
basis that a fiduciary duty owed to minority shareholders has been
breached, thus requiring the scrutiny of the Court under Singer v'. Magna-
vox Company, Del. Supr., 380 A.2d 969 (1977) and Roland Int'l Corp.
v. Najlar, Del. Supr., 407 A.2d 1032 (1979). The grey area here derives
from the fact that the would-be class of shareholders is comprised of pre-
ferred shareholders who, in legal theory, have contract rights with the
corporation. But in the cash-out merger context, the issue would appear
to be the same whether common or preferred stock is involved, namely,
forced removal by a majority shareholder for less than fair value. Thus,
as in Roland, the fact that the complaint seeks only the recovery of money
on behalf of the members of the class does not deprive this Court of juris-
diction-at least not until the Supreme Court speaks on the subject and
takes a contrary view. Citron v. Fairchild Canicra and Instrument Corp.,
Del. Ch., (C.A. No. 6085-NC, Unreported Opinion: Oct. 15, 1980).

II.

The service of process issue presented by Grand Met's motion is
more troublesome. Plaintiff has purported to serve Grand Met in three
separate ways-all three of which it contends are sufficient. Primarily,
it contends that GM Sub, as an indirect, wholly-owned subsidiary of
Grand Met, existing for no purpose other than to hold all outstanding
stock of Liggett on behalf of Grand Met, is in reality the agent or alter
ego of Grand Met and that as a consequence, by serving two copies of
the complaint on the registered agent for GM Sub in Delaware, in
personam jurisdiction was obtained over Grand Met as well as over
GM Sub.

Secondly, plaintiff has served Grand Met pursuant to 8 Del. C. § 382
on the basis that by forming a Delaware corporation for the sole purpose
of acquiring and holding stock in another Delaware corporation-such stock
ownership ultimately deriving from a merger accomplished under Del-
aware law-Grand Met falls within the category of an unqualified foreign
corporation transacting business in Delaware and thereby, under the
aforesaid statute, it has constituted the Secretary of State as its agent
to accept service of process.

Thirdly, plaintiff has purported to effect service of process on Grand
Met pursuant to 10 Del. C. § 3104. By Subsection (c) (3) of that statute
it is provided that a Delaware court may exercise personal jurisdiction over
any nonresident who, in person or through an agent, causes tortious injury
in this State by an act or omission in this State. Plaintiff contends that a
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breach of a fiduciary duty can be said technically to constitute a tort and
that as a consequence, when Grand Met formed GM Sub and caused it,
as Grand Met's subsidiary and agent, to acquire Liggett in the manner
complained of, it constituted torious (sic) conduct such as gives rise to
personal jurisdiction over Grand Met through service of process on the
Secretary of State pursuant to § 3104(c) (3).

Plaintiff also contends that under § 3104(c) (1) Grand Met, through
GM Sub as it agent, has transacted business in this State, and that
under § 310 4 (c) (2) it has contracted to supply services or things in
Delaware. If I understand the argument, plaintiff is saying that by form-
ing GM Sub as its agent to make a tender offer, Grand Met contracted
to supply something in Delaware, namely, payment for tendered shares,
and that for the same reason, by causing a subsidiary corporation to be
formed under Delaware law for the purpose of holding and acquiring
shares in another Delaware corporation, it was, through an agent, trans-
acting business in Delaware.

I must confess that I am not persuaded by any of these three argu-
ments, and in taking this position, and without reciting or analyzing them,
I am-with one exception-content to rely on the authorities and argu-
ments offered by Grand Met.

[3] Taking them in reverse order, I find no jurisdiction under
§ 3104. Aside from the questions of whether or not a use of the Delaware
corporation law can constitute the type of tortious conduct contemplated by
the statute, or whether the formation of a corporation constitutes the
transaction of business, § 3104 has been interpreted recently by both this
Court and the Superior Court as one intended to afford Delaware residents
with a means of redress against persons not subject to personal service
within the State. Meeker v. Bryant, Del. Ch., - A.2d - (May 12,
1981); Harmon v. Eudaily, Del. Super., 407 A.2d 232 (1979). The
allegations of the complaint in this case indicate that the plaintiff is a
corporation of the State of Washington with its principal place of business
located in the State of Washington. Thus, in view of the aforesaid de-
cisions, I see no need to give further consideration to the purported
service of process by this means. While this point was not argued by
counsel, it appears nonetheless to be dispositive of the issue.

[4) As to service attempted pursuant to 8 Del. C. § 382, the trans-
action of business by a foreign corporation that will give rise to personal
jurisdiction is defined by the statute itself to mean "the course or practice
of carrying on any business activities in this State . . . ." This has
been interpreted to mean that the corporation must be doing business gen-
erally in Delaware and that the suit must arise out of a particular business
transaction which occurred in the State. Perry v. American Motors
Corp., Del. Super., 353 A.2d 589 (1976); Cropper v. Rego Distribution
Center, Inc., D. Del., 344 F. Supp. 7 (1972). There is no indication of
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record that Grand Met conducts any business activities at all in Delaware.
The only activity or transaction relied upon is its formation of GM Sub
as its indirect subsidiary under Delaware law for the purpose of acquiring
and holding shares of Liggett. I do not find this to be the course or
practice of carrying on business activities generally within the meaning of
§ 382. Compare, Mazzotti v. WJ. Rainey, Inc., Del. Ch., 77 A.2d 67
(1950) wherein it was held that the mere ownership by a foreign cor-
poration of the majority stock of a Delaware corporation did not amount
to doing business in this State.

[5] On a related point, the act of forming GM Sub for the aforesaid
purpose and using the merger process under Delaware statutes to acquire
ownership of Liggett may well constitute such a minimum contact as to
subject Grand Met to service of process under the foreign attachment or
sequestration statutes. Compare, Papendick v. Bosch, Del. Supr., 410
A.2d 148 (1979), cert. den. sub. nor., Bosch v. Papendick, - U.S. -,
100 S. Ct. 1837 (1980). However, minimum contact is not the measuring
standard under § 382, and there has been no attempt at service by the
attachment process here.

Finally, I cannot find, as plaintiff argues, that service on the registered
agent for GM Sub, a Delaware corporation, constitutes service on Grand
Met. While Corporation Trust Company is the registered agent for GM
Sub, it is not the registered agent for Grand Met. In fact, Grand Met
has no registered agent in Delaware.

[6, 7] Plaintiff argues that it can obtain jurisdiction over Grand
Met by serving GM Sub as its agent or alter ego. But so far the indica-
tion is that GM Sub is an indirect, wholly-owned subsidiary of Grand
Met. The only factual promise on which plaintiff relies, as I understand
it, is the statement in the tender offer circular that GM Sub was incor-
porated "for the purpose of purchasing and holding shares of [Liggett]
and to date has engaged in no other activity and owns no assets," coupled
with the statement that GM Sub is "an indirect wholly-ovmed subsidiary
of Grand Met." As a general principle one corporation does not become
the agent of another merely because a majority of its voting shares is held
by the other. Restatement (Second) of Agency, § 14M. Some further
showing is normally required.

Here there is nothing to show that GM Sub is a mere alter ego of
Grand Met, or that fraud or some other element is involved such as would
justify ignoring the distinction between the two separate corporate entities.

Moreover, as a practical matter, the praecipe accompanying the filing
of the complaint does not show that the Sheriff was directed to serve
Corporation Trust Company in two different ways-one as registered
agent for GM Sub and the other as registered agent for the agent of
Grand Met. Nor does the Sheriff's return indicate that he affected, or
attempted to affect, service on Grand Met in this manner.
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Accordingly, I conclude that Grand Met's motion to quash service of
process and to dismiss the complaint against it for lack of in personam
jurisdiction should be granted.

III.

[8] Finally, because of this result, plaintiff's motion to compel dis-
covery by Grand Met must be denied. Having been dismissed as a party
defendant, Grand Met is not subject to the type of discovery that the
motion seeks to compel. Alternatively, plaintiff seeks to obtain discovery
against Grand Met by pursuing its motion to compel against GM Sub-
the theory again being that GM Sub is really the alter ego of Grand Met.
However, on the present status of the record I find no basis to deviate from
the general rule on the subject, namely, that since a subsidiary corporation
by definition does not control the parent corporation, it cannot be compelled
through the discovery process to produce documents and information
possessed solely by the parent. Compare, Pennwalt Corp. v. Plough, Inc.,
D. Del., 85 F.R.D. 257 (1979); Westinghouse Credit Corp. v. Mountain
States Mining and Milling Co., D. Colo., 37 F.R.D. 348 (1965).

An appropriate form of order may be submitted embodying the rulings
made herein.
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