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courts are surely well aware of this as they decide corporate cases. Hence
litigants' choices regarding forum, in combination with the limits of the IAD,
results in a more balanced Delaware corporate law doctrine.

C. Delaware's Traditional Approaches
to Resolving Forum Disputes

A twin doctrinal framework governs equitable claims contesting
forum in Delaware. Under the heading of forum non conveniens, a well-
established jurisprudence governs motions to stay claims first filed in
Delaware. For claims which are second filed in Delaware, in the alternative,
the relevant framework is the so-called McWane doctrine, which favors the
grant of a stay. In both instances, motions contesting forum are judged
against pragmatic considerations, including the court's access to proof and
witness testimony, and other practical considerations bearing on the court's
ability to resolve the dispute fairly and expediently in the parties' interest.
To be clear: in these equitable claims the defendant is not contesting the
court's formal jurisdiction to hear the claim. That the court has the requisite
personal and subject matter jurisdiction to proceed is not in question in these
cases.

1. First-Filed Actions-Forum Non Conveniens Doctrine

The most important principle in Delaware's forum non conveniens
jurisprudence is that plaintiffs' forum choices are given great weight. I89 To
prevail in a motion to stay or dismiss a first-filed claim based on forum non
conveniens, a defendant must demonstrate that it would suffer

344.
189"Delaware courts consistently uphold a plaintiffs choice of forum except in rare cases

..... Berger v. Intelident Solutions, Inc., 906 A.2d 134, 135 (Del. 2006). In Berger, the Delaware
Supreme Court refused to grant dismissal, notwithstanding the fact that the court is aware of what
"often happens in corporate litigation, [that] all of the documents and all of the likely witnesses in
th[e] dispute are located outside of Delaware. In this case, the relevant evidence [was] all in
Florida." Id. at 136. See also Mar-Land Indus. Contractors, Inc. v. Caribbean Petroleum Ref., L.P.,
777 A.2d 774, 777-78 (Del. 2001) ("The standards that govern a motion to dismiss on grounds of
forum non conveniens are well-established under Delaware law. A plaintiff seeking to litigate in
Delaware is afforded the presumption that its choice of forum is proper and a defendant who
attempts to obtain dismissal based on grounds of forum non conveniens bears a heavy burden.")
(citations omitted); Ison v. E.I. duPont de Nemours & Co., 729 A.2d 832, 835 (Del. 1999) (stating
that in order for a defendant to have an action dismissed on forum non conveniens grounds it must
show "that this is one of those rare cases where the drastic relief of dismissal is warranted based on a
strong showing that the burden of litigating in this forum is so severe as to result in manifest
hardship to the defendant").
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"overwhelming hardship" if the court were to proceed.19 Hence it is only in
truly exceptional circumstances that the Delaware courts have granted a stay
on forum non conveniens grounds. (Delaware's "classic" forum non
conveniens jurisprudence is only applied to first-filed claims.) Again, it is
the contesting party-the defendant requesting the stay-who has the burden
of demonstrating it would suffer overwhelming hardship if the court were to
proceed.' 9' Though linguistic infelicity suggests the court should balance
the equities in adjudicating forum non conveniens motions, this is not how
the doctrine has developed. 192 Judicial balancing is expressly proscribed in
Delaware's forum non conveniens jurisprudence.1 93

The Delaware Supreme Court has recognized the following factors as
relevant to a court's decision making in forum non conveniens motions.
Collectively, they are referred to as the Cryo-Maid factors: 194

(1) the relative ease of access to proof; (2) the availability of
compulsory process for witnesses; (3) the possibility of the
view of the premises; (4) whether the controversy is dependent
upon the application of Delaware law which the courts of...
[Delaware] more properly should decide than those of another
jurisdiction; (5) the pendency or nonpendency of a similar
action or actions in another jurisdiction; and (6) all other
practical problems that would make the trial of the case easy,
expeditious and inexpensive.1 95

1'9Berger, 906 A.2d at 135 (advising that "[tihe trial court recited the applicable legal
standard and acknowledged that dismissal should be granted only in rare cases where a defendant
would be subjected to overwhelming hardship").

1911d"
192See, e.g., Chrysler First Bus. Credit Corp. v. 1500 Locust Ltd. P'ship, 669 A.2d 104, 107

(Del. 1994) (en banc) (reiterating that "a defendant must establish that one or more of the Cryo-Maid
factors actually causes such significant hardship or inconvenience").193Aveta, Inc. v. Colon, 942 A.2d 603, 607 n.7 (Del. Ch. 2008). In Aveta, a 2008 Court of
Chancery decision, the court stated that "Delaware does not conceive of the forum non conveniens
doctrine as a mere 'balancing of convenience test."' Id. at 608.

194In Ison, the Delaware Supreme Court affirmed the consistency and stability of Delaware's
forum non conveniens doctrine. As described therein, the court's "analysis has been guided since at
least 1964 by what has come to be known as the Cryo-Maid factors." Ison, 729 A.2d at 837.1951d. at 837-38 (quoting Taylor v. LSI Logic Corp., 689 A.2d 1196, 1198-99 (Del. 1997)).
See also General Foods Corp. v. Cryo-Maid, Inc., 198 A.2d 681,684 (Del. 1964) (establishing the
factors to consider when addressing a forum non conveniens issue). As is evident from the text,
many of these factors are mostly irrelevant to corporate law cases, including M&A litigation and
other fiduciary disputes in corporate law. For example, there is almost never any need to view a
physical premises. Documents can easily be transported nationally without undue inconvenience or
expense and, in any event, there is no reason to assume the documents would be located in

2009]



DELAWARE JOURNAL OF CORPORATE LAW

These factors are consistently employed by the Delaware courts in
adjudicating forum non conveniens motions. 196 Based on these factors,
defendants'forum non conveniens motions are almost universally denied in
Delaware. 97 Indeed, the Delaware court's general disposition to go forward
and hear the claim before it applies even where later-filed, substantially
similar proceedings are ongoing elsewhere.

The great respect afforded plaintiffs' choice of forum by the Delaware
courts is expressed in Mar-Land Industrial Contractors, Inc. v. Caribbean
Petroleum Refining, L.P.,198 decided by the Delaware Supreme Court in
2001. In Mar-Land the court declared, "Ourjurisprudence makes clear that,
on a motion to dismiss for forum non conveniens, whether an alternative
forum would be more convenient for the litigation, or perhaps a better
location, is irrelevant. '"'99 Similarly, in 2006, in Berger v. Intelident
Solutions, Inc.,2°° the supreme court stated that "Delaware courts consistently

,,201uphold a plaintiffs choice of forum except in rare cases ....
Importantly, as earlier noted, Berger demonstrates that the Delaware

Supreme Court has been no less inclined to keep forum merely because
another state's corporate law governs the dispute. In Berger, the Delaware
Supreme Court denied the defendant's requested stay notwithstanding that it
concluded the case presented novel issues of Florida corporate law.2 °2

The Delaware Supreme Court's expansive approach to keeping forum
over disputes governed by other states' corporate law presents a dilemma for
the Court of Chancery vis-4-vis its recent rulings in parallel proceedings. 20 3

Delaware. Access to witness testimony has also been mostly irrelevant to choices among forums in
corporate law cases, i.e., for the most part it is has had no practical significance in the courts'
determinations in favor of one jurisdiction or another. Because these concrete, logistical factors are
mostly irrelevant to the forum determinations at issue in these cases, they have not received
significant treatment herein.

1
96See, e.g., Berger, 906 A.2d at 135; Mar-Land Indus. Contractors, Inc. v. Caribbean

Petroleum Ref., L.P., 777 A.2d 774, 778 (Del. 2001); Ison, 729 A.2d at 837-38.
1
97See Aveta, Inc., 942 A.2d at 608 (laying a legal foundation consistent with prior supreme

court precedent, the court advised that the critical issue in deciding the issue of forum non
conveniens is whether the defendant can show that any or all of the relevant considerations rise to
the level of the defendant's suffering "significant, actual hardship" if the claim proceeds).

198777 A.2d 774 (Del. 2001).
1991d. at 779.
200906 A.2d 134 (Del. 2006).

2°1d. at 135 (quoting Taylor v. LSI Logic Corp., 689 A.2d 1196, 1198 (Del. 1997)).2021d. at 137.203See, e.g., County of York Employees Ret. Plan v. Merrill Lynch & Co., No. 4066-VCN,
2008 WL 4824053, at *2-5 (Del. Ch. Oct. 28,2008); In re The Topps Co. Sholders Litig., 924 A.2d
951,958-61 (Del. Ch. 2007); Ryan v. Gifford, 918 A.2d 341, 348-51 (Del. Ch. 2007). But see In re
Bear Steams Cos., S'holder Litig., No. 3643-VCP, 2008 WL 959992, at *5-8. (Del. Ch. Apr. 9,
2008), reprinted in 33 DEL. J. CORP. L. 515, 522-28 (2008) (deferring to New York even though
Delaware fiduciary law governed).
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It undercuts the legitimacy of the Court of Chancery's claim that other courts
should defer to Delaware when Delaware corporate law governs the dispute.
Consistent with the most elementary principles of comity, Delaware cannot
adopt a stance of "what's yours is mine and what's mine is mine" as the
hallmark of its forum jurisprudence.

2. Second-Filed Actions-The McWane Presumption
Favoring a Stay

Again, the counterpart of Delaware keeping forum in first-filed claims
is the McWane doctrine or presumption. 20 4 McWane and its progeny
establish a presumption favoring the stay of later-filed claims where earlier-
filed, substantially similar proceedings are ongoing before a qualified
tribunal.2°5

Under McWane, the Cryo-Maid factors are again crucial. As applied
to later-filed claims, however, balancing is allowed and the presumption is in
favor of staying the lawsuit.20 6 The presumption in favor of granting the stay
rests on principles of fairness and efficiency. The objective is to resolve the
dispute in a timely and cost efficient manner, consistent with the litigants'
best interests.

But there are also broader, institutional interests at stake in the
McWane presumption. The McWane presumption promotes the perceived
legitimacy of the judicial system by preventing unseemly judicial "turf
wars." It also avoids the unseemliness of potentially conflicting judgments.
These concerns are usually discussed under the (admittedly vague) rubric of
"comity." The reliance on strict filing chronology to resolve equitable forum
disputes-which is codified both in forum non conveniens jurisprudence and
the McWane presumption-has provided a clear, objective standard. In this
regard it has promoted the interests of the litigants in particular disputes and
the interests of the judicial system.

Nevertheless, neither forum non conveniens nor McWane juris-
prudence is a perfect fit for resolving forum disputes where there are
substantially identical shareholder lawsuits ongoing in different forums.

204McWane Cast Iron Pipe Corp. v. McDowell-Wellnan Eng'g Co., 263 A.2d 281, 283
(Del. 1970).205

1d.

2°6See id. (affirming the rule that "litigation should be confined to the forum in which it is
first commenced, and a defendant should not be permitted to defeat the plaintiffs choice of forum in
a pending suit by commencing litigation involving the same cause of action in another jurisdiction of
its own choosing").
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McWane itself did not address this setting. 207 Nor has the Delaware
Supreme Court had occasion to rule in this context. In this slight juris-
prudential gap, the Court of Chancery is improvising, developing a new
body of doctrine that partially expands upon, and partially deviates from, the
so called Cryo-Maid factors. These new standards are examined
immediately below.

D. The Court of Chancery's Post-McWane Jurisprudence

A point of clarification is in order here. Where there are multiple
ongoing shareholder claims in different forums but Delaware has the first-
filed claim, Delaware applies itsforum non conveniens jurisprudence, which
as earlier described almost inalterably leads to its keeping the case.

The new wrinkle is where substantially identical shareholder actions
are pending in different forums, and Delaware has the later-filed claim. The
new standards the Court of Chancery is devising to address this precise
procedural setting are discussed hereinafter.

In determining whether to go forward with a later-filed claim where
parallel proceedings are pending, the Court of Chancery is improvising.
Some of the criteria it is employing are drawn from the Cryo-Maid factors.
Others are new, and of the Court of Chancery's own devise. The emerging
framework is remarkably flexible: more subjective than objective, and hence
highly malleable to accommodate the court's preference. In almost all the
recent, salient cases (M&A and fiduciary loyalty breach cases involving
Delaware public companies), the court has deployed its new standards to
keep forum and proceed with the litigation. The sole and fascinating
exception is the litigation contesting the sale of Bear Stearns to J.P. Morgan,
where Delaware arguably had more to lose from deciding the case, than it

208did from allowing New York to go forward (as described in Part V.F).

207The McWane presumption reflects the Delaware courts' respect for plaintiffs' choice of
forum and the desire to prevent defendants from countermanding plaintiffs' forum choice by filing
subsequent related (responsive) claims in their (the defendants') preferred forum See, e.g., Biondi v.
Scrushy, 820 A.2d 1148, 1159 n. 21 (Del. Ch. 2003) (stating that in regard to first-filed claims,
McWane "was concerned with preventing defendants from defeating 'the plaintiffs choice of forum
in a pending suit by commencing litigation involving the same cause of action in another jurisdiction
of its own choosing') (quoting McWane, 263 A.2d at 283).

208The litigation contesting the sale of Bear Steams to J.P. Morgan is the exception in this
regard. In that case the Court of Chancery stayed its jurisdiction in deference to the New York
Supreme Court (where the litigation had been first filed and was ongoing, as discussed in the text).
See In re Bear Steams Cos., S'holder Litig., No. 3643-VCP, 2008 WL 959992, at *1 (Del. Ch.
Apr. 9, 2008), reprinted in 33 DEL. J. CORP. L. 515, 516 (2008).

[Vol. 34



REGULATORY COMPETION

1. Less Deference to Strict Filing Chronology

The Court of Chancery is increasingly rejecting filing chronology as
the standard for resolving whether to go forward or stay the claim before it in
parallel proceedings. Filing chronology has been the doctrinal lynchpin
under both forum non conveniens analysis (where it has overwhelmingly
favored the court going forward with first-filed actions), and under McWane
(where a presumption in favor of a stay applies to later-filed claims)2 ° 9

Disregarding filing chronology in forum motions involving parallel
proceedings opens the door to the courts' exercise of far more subjective
criteria, of course. And the rejection of filing chronology is a key move in
Delaware's effort to keep forum in high-profile Delaware corporate lawsuits,
especially because in high-stakes M&A and self-dealing cases substantially
equivalent shareholder claims are commonly filed in different forums in
rapid succession. In light of the common proximity in filing time, the Court
of Chancery has opined that privileging filing chronology would be unduly
formalistic and rigid in these cases. Indeed, it has stated that preferring the
first-filed claim encourages a "race to the courthouse" and unprofessional
lawyering by plaintiffs' counsel.

In this mode, the Court of Chancery has disregarded elapses of hours,
days, and in one case even three weeks-holding that the claims were
effectively contemporaneously filed. For example, in the Bear Steams
litigation, the Delaware claim was filed three days after the New York
claim.210 In the Topps litigation, the Delaware claim was filed one day after
the New York claim.211 In In re IBP, Inc. Shareholders Litigation,212 BP
filed in Delaware five hours after Tyson filed in Arkansas.213 And, in Ryan
v. Gifford,214 the Delaware fiduciary breach claim was filed three weeks after
federal and state law claims were filed in California.1 5 In each of these
instances the Court of Chancery opined that the claims were in effect
contemporaneously filed, and rejected filing chronology as an appropriate
heuristic for resolving the dispute over forum. Furthermore, although

2°9To clarify, again, Delaware is rejecting filing chronology in situations where it has the
second- or later-filed claim. It is also not more amenable to letting go of first-filed claims, consistent
with its forum non conveniens jurisprudence.

"1Bear Stearns, 2008 WL 959992, at *3, reprinted in 33 DEL. J. CORP. L. at 520.2111n re The Topps Co. S'holders Litig., 924 A.2d 951,957 (Del. Ch. 2007) ("The first New

York Action was filed a day before the first Delaware Action.").
212No. 18,373, 2001 WL 406292 (Del. Ch. Apr. 18, 2001).2 131d. at *1.
214918 A.2d 341 (Del. Ch. 2007).
2'Id. at 347.
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Delaware had the later-filed claim in each of these instances, it refused to
stay its jurisdiction in every case except Bear Steams.

Certainly, there is room to argue that where claims are filed in close
proximity employing filing chronology to resolve forum disputes seems
inflexible or even arbitrary. But from another perspective, this inflexibility
or rigidity promotes the positive goals of predictability and objectivity.
Predictability benefits litigants; objectivity benefits the legal system.

Relying on filing chronology to resolve forum disputes in parallel
proceedings allowed plaintiffs and defendants to be reasonably sure of where
the litigation would proceed. Once a reasonably sound and comprehensive
claim had been filed against a transaction, the plaintiffs and defendants could
begin to prepare their cases accordingly. Relying on filing chronology to
resolve forum also minimized motions practice in corporate litigation
(thereby reducing unnecessary, costly litigation). The certainty arising from
relying on strict filing chronology also limited the expense for plaintiffs who,
as a result, would not have to initiate multiple proceedings challenging the
same transaction. Hence, the rejection of filing chronology to decide forum
seems inefficient. It therefore looks especially bad for Delaware because
Delaware's jurisprudence has championed the importance of clear,
predictable rules of decision.

Employing filing chronology as the standard to resolve forum also lent
greater objectivity to forum disputes. It prevented the courts from relying on
potentially self-serving criteria to resolve where the litigation would proceed.
As an objective test, it also minimized the potential for unseemly judicial
turf wars and the possibility of conflicting judgments. In these respects,
relying on strict filing chronology promoted confidence in the judicial
system's integrity.

Delaware's present disinclination to respect filing chronology in forum
disputes in parallel proceedings thus raises cause for concern. As other
courts become more aware of Delaware's new, more aggressive approach to
resolving (and keeping) forum in parallel proceedings, there are likely to be
more "standoffs" between Delaware and otherjurisdictions. Delaware risks
being perceived as a bully in keeping forum over later-filed claims. Hence,
rejecting filing chronology as part of a strategy to keep high-profile
Delaware corporate lawsuits in Delaware is risky-both for the state and its
corporate law.
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2. Favoring the Better-Drafted Complaint

The Court of Chancery is increasingly refusing to stay where it
concludes that the complaint before it is better drafted.2 16 The court has
warned against a rule favoring first-filed complaints on grounds that a rule
preferring the earlier-filed complaint, as a general matter, encourages hasty
drafting, sloppy lawyering, and bad outcomes for Delaware corporate
shareholders.217

For example, in refusing to grant the stay requested in Biondi v.
Scrushy, Vice Chancellor Strine opined that the earlier-filed Alabama

218complaint was substandard compared to the one later filed in Delaware.
In the vice chancellor's words: "The public policy interest favoring the
submission of thoughtful, well-researched complaints-rather than ones
regurgitating the morning's financial press-would be disserved by granting
a stay .... ,219 Biondi is representative of the Court of Chancery's new
emphasis on the quality of the pleadings as a criterion for resolving forum
disputes in parallel proceedings.

To be sure, this approach has some validity. If the Court of Chancery
was confident that the earlier-filed complaint would be dismissed as legally
insufficient, it would ill serve the plaintiffs' interest to stay the Delaware
proceedings (assuming an adequately drafted complaint had been filed in
Delaware). There is, however, a real danger that the Court of Chancery will
put too fine a point on the matter. Most importantly, it has not endorsed a
standard of "legal insufficiency" in deciding to go forward despite there
being an earlier-filed complaint pending elsewhere. Nor is it clear that
Delaware would ascertain whether the plaintiffs in the alternative forum had
been given leave to amend their complaint or were in the course of so
doing.

2 0

216See, e.g., Biondi v. Scrushy, 820 A.2d 1148, 1153-54 (Del. Ch. 2003) (finding the
Alabama complaint seriously substandard).

217In Ryan, Chancellor Chandler pressed the point, stating expressly that the Court of

Chancery "has recognized that the adequacy of the complaint is a more important factor than time of
filing in a McWane analysis...." Ryan, 918 A.2d at 349.218Vice Chancellor Strine explained:

[T]he Delaware Complaint dealt comprehensively with a series of trades and
transactions by HealthSouth directors that the plaintiffs allege were consummated
when the directors knew of the adverse effect the Group Rate Policy would have
on HealthSouth, but the market did not. As important, the Delaware Complaint
pled demand excusal with particularity.

Biondi, 820 A.2d at 1160.
2191d. at 1162.
22°In Biondi, Vice Chancellor Strine concluded that even the amended complaint in the
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Of course, pleadings matter tremendously. The adequacy or inade-
quacy of the complaint in shareholder lawsuits is an increasingly contentious
matter at both the state and federal level. 221 There is far more attention being
paid to the adequacy of the pleadings at the motions phase of corporate law

222derivative and class actions. In state law derivative suits, complaints must
contain particularized statements demonstrating demand futility-which is to
say, in effect, a reason to doubt the board's capacity to objectively consider
the merits of the lawsuit.223  And in state law class actions, including
disputes in M&A transactions, the complaint must present sufficient basis
for the court to certify the class.224 So the adequacy of pleadings is
extremely important in both these essential corporate lawsuits.

However, as the Delaware judges are surely aware, adequacy and
"quality" are not equivalents. It does not serve Delaware's interest to go
forward in parallel proceedings (where the earlier-filed complaint is still
pending) merely because the later-filed complaint before it is "better
drafted." Doing so risks making the Delaware courts appear, once again,
self-aggrandizing and, in this circumstance, petty and pedantic.

3. Less Deference to Plaintiffs' Choices
in Derivative and Class Actions

In several of its recent forum rulings in parallel proceedings, the Court
of Chancery cited the representative nature of the litigation as a rationale for
keeping forum (notwithstanding that it had the later-filed complaint). It
extended this rationale of less deference to plaintiffs' forum choices in both
derivative and class actions. 225

Why would the court afford lesser deference to plaintiffs' forum
choices in derivative actions? In a derivative action, of course, the company
is technically the injured party. The shareholders have suffered a loss

Alabama "Tucker Action" was deficient. Id. at 1153-54.22 1See, e.g., Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308 (2007) (clarifying
the heightened pleading standards endorsed in the Private Securities Litigation Reform Act of 1995).222For discussion of Delaware's jurisprudence on pleading standards in derivative and class
actions, see Solomon v. Pathe Commc'ns Corp., 672 A.2d 35, 38-39 (Del. 1996).22 3See, e.g., McCall v. Scott, 239 F.3d 808, 816-17 (6th Cir. 2001) (citing Aronson v.
Lewis, 473 A.2d 805 (Del. 1984)) (discussing the pleading requirements for demonstrating demand
futility). 224For a case illustrating Delaware's approach to class certification, see Barbieri v. Swing-N-
Slide Corp., No. 14,239, 1996 WL 255907, at *2-6 (Del. Ch. May 7, 1996), reprinted in 21 DEL. J.
CORP. L. 1073, 1077-83 (1996).2251n re The Topps Co. S'holders Litig., 924 A.2d 951,957 (Del. Ch. 2007) (quoting Biondi,
820 A.2d at 1159) (finding "the application of McWane to class and representative actions...
'troublesome,' because 'the potential divergence in the best interests of the plaintiffs' attorneys and
the plaintiffs they are purporting to represent').
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derivatively through their interest as equity holders. At the level of formal
law, the plaintiffs operate as "mere surrogates" asserting the corporation's
claim in a derivative action. It is this formalism of shareholders as "mere
surrogates," presumably, that is the Court of Chancery's rationale for
affording their forum choice lesser deference in parallel proceedings.

This principle of affording lesser deference to plaintiffs' forum choice
in derivative actions was first enunciated by the Court of Chancery in its
1998 opinion in Dura Pharmaceuticals, Inc. v. Scandipharm, Inc. 22 6 More
recently it was affirmed in Biondi v. Scrushy, where Vice Chancellor Strine
opined that the "potential divergence in the best interests of the plaintiffs'
attorneys and the plaintiffs they are purporting to represent" justifies less
deference to plaintiffs' forum choice in derivative actions. 227

In actuality, the formal status of shareholder plaintiffs as "mere
surrogates" in derivative actions seems like a red herring. More plausibly, it
reflects the Court of Chancery's open cynicism about plaintiffs-lawyers'
conduct in representative actions (as described earlier). For example, in
Topps, Vice Chancellor Strine observed that plaintiffs' lawyers are seeking to
file outside of Delaware in order to leverage greater uncertainty and earn
higher fees. In so doing, he opined, they are undermining the best interests of
Delaware shareholders in general.228 Of course, Vice Chancellor Strine is
entitled to his opinion about plaintiffs' lawyers. But certainly Delaware
should not codify suspicions about the possible selfish motives of plaintiffs'
lawyers' into its choice of forum doctrine under the rubric of shareholders
being "mere surrogates" for the corporation in derivative actions.229

The unobserved difference in the status of shareholder-plaintiffs in
derivative actions and class actions is also quite problematic. In Topps, the
Court of Chancery extended the "lesser deference to plaintiffs' forum choice"
rationale from derivative actions to class actions (and rejected the motion to
stay the later-filed class claim before it). In reviewing the motion to stay the
class action before the court, Vice Chancellor Strine opined that "[iun the
representative action context, McWane has far less bite and for good reason.

226713 A.2d 925, 929 n.j (Del. Ch. 1998).
227Biondi, 820 A.2d at 1159.22 5 pS, 924 A.2d at 959 ("Random results may be good for plaintiffs' lawyers who can

use the uncertainty factor that comes with disparate forums to negotiate settlements of cases that
might otherwise be dismissed as unmeritorious. But random litigation results are not good for
investors.").2291n Ryan v. Gifford, the Court of Chancery expansively embraced the principle of "lesser
deference in derivative actions," opining that the McWane presumption of staying later-filed claims
'presents great difficulty in shareholder derivative actions." Ryan v. Gifford, 918 A.2d 341, 349
(Del. Ch. 2007).
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A first-filing plaintiff has no legitimacy to 'call forum' for all the other
stockholders .... In Topps, not only did the court fail to account for the
distinctly different status of shareholder-plaintiffs in derivative and class
actions, but, troublingly, the court erroneously described them as being
"logically identical. 23' In actuality, the "plaintiffs as mere surrogates" ra-
tionale is wholly inapplicable to class actions. In class actions, shareholder-
plaintiffs assert a direct injury they have incurred as a collective body. If the
"mere surrogate" argument were the true basis for affording lesser deference
to plaintiffs' forum choice in representative actions, it would certainly not be
relevant to class actions.

In actuality, there are reasons to be suspicious of the court's rationale
of "lesser deference to plaintiffs' forum choice" as applied to both derivative
and class actions. In derivative actions, the plaintiffs will almost always be
barred from going forward unless the board itself is incapable of asserting
the company's interest (i.e., that "demand is excused"). In such an instance,
the "mere surrogate" rationale for lesser deference to the plaintiffs' forum
choice is no longer relevant. As for class actions, there is no reason at all to
afford class plaintiffs' forum choice lesser deference, unless it is because the
shareholder-plaintiffs are acting collectively. But this would be an odd
rationale indeed, because in corporate law, collective bodies are the norm.
Corporations, boards, and shareholders are all collective bodies, and this is
never treated as a reason to afford their decisions less respect. The rationale
of giving less respect to plaintiffs' forum choices in representative actions is
most likely a placeholder, a cipher. Its function is to provide more discretion
to the Court of Chancery to deny motions to stay in parallel corporate
proceedings governed by Delaware law. Indeed, once the court has
volunteered that less deference is owed to plaintiffs' forum choice in both
derivative and direct actions, it has essentially acknowledged this.

This is because almost all shareholder actions against public
companies are brought either as derivative or direct actions.232 Claims of
breach of loyalty, breach of care, and bad faith are almost always brought as
derivative suits. Claims challenging M&A transactions are mostly brought
as class actions. The Court of Chancery's move in the direction of affording
lesser deference to plaintiffs' choice of forum in representative parallel
proceedings is therefore deeply problematic. It represents a sweeping

230Topps, 924 A.2d at 956.
2311d. at 957.2321d. ("The reality is that every merger involving Delaware public companies draws

shareholder litigation within days of its announcement. An unseemly filing Olympiad typically en-
sues .... ).
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expansion of judicial discretion and a sweeping diminution in the respect
afforded plaintiffs' forum choice as a general matter.233 In addition, it
contradicts the most basic principle inforum non conveniens jurisprudence,
including Delaware's own (that is, respect for plaintiffs' choice of forum).
Moreover, it appears patently hypocritical because Delaware seems perfectly
happy to respect plaintiffs' forum choice in representative actions where
Delaware has the first-filed claim. Once again, the new post-McWane
framework seems short on principle and long on ambition.

This approach to comity may be a good short-term strategy for
keeping Delaware corporate lawsuits, but it risks damaging the intellectual
coherence and principled integrity upon which Delaware corporate law's
long-term preeminence rests.

4. Keeping Cases Presenting Novel Issues
of Delaware Law

The final criteria the Court of Chancery has invoked as a basis for
keeping forum in parallel proceedings is whether the case presents a novel
issue of Delaware law.234 This rationale has a stronger basis in law than the
ones scrutinized above. Consistent with the IAD, where a novel issue of
Delaware corporate law is presented, Delaware has a persuasive claim to
keep forum and resolve the question.235

The problem with the novel issue criteria is not theoretical. It is
practical. While the novel issue test sounds clear in the abstract, in practice
its application would be almost wholly subjective and arbitrary. If "novel
legal issue" means a question of first impression, the test would be clear, but
also mostly irrelevant. Genuine legal questions of first impression are
extremely rare, perhaps especially in corporate law. The constancy of
fiduciary principles (the duty of care, loyalty, and good faith) means that
there are hardly ever any genuine legal issues of first impression. Rather, it
is the application of these constant fiduciary precepts to changing factual
scenarios that makes the cases challenging and important. Indeed, the facts
in corporate law cases are never precisely the same. And if the stakes were
not high, the parties would have likely settled.

233See supra Part V.B.3 and accompanying text.234See, e.g., In re The Topps Co. Slholders Litig., 924 A.2d 951 (Del. Ch. 2007); Ryan v.

Gifford, 918 A.2d 341 (Del. Ch. 2007); Rapoport v. Litig. Trust of MDIP, Inc., No. 1035-N, 2005
WL 3277911 (Del. Ch. Nov. 23, 2005).235This rationale is articulated most forcefully in Topps, as described more fully in infra Part
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Should "unique" transactional facts that require the court to reinterpret
or expand settled legal principles "count" to keep forum under the "novel
issue of law" test? If so, then the novel issue standard provides Delaware a
basis for keeping forum in almost all parallel proceedings. As this short
review illustrates, the application of the "novel issues of law" test for
keeping forum is highly indeterminate. Where the Court of Chancery wishes
to keep the dispute, it should have little difficulty making the case for there
being a novel issue of law. And the contrary is also true.

This indeterminacy is reflected most clearly, perhaps, in the Court of
Chancery's interpretation of the novel issue standard in the Bear Steams
litigation (where the court granted the requested stay). In that case, the sale
transaction was protected by lock ups of unprecedented dimension; the bank
was certainly "in the vicinity" of insolvency; and the stakes could not have
been higher. Nevertheless, the Court of Chancery concluded that while the
facts were novel, the case presented no novel issue of Delaware corporate
law (a conclusion that is difficult to accept at face value).236 The other cases
where the novel issue of law test has been applied do not inspire greater
confidence.

In Topps, the court resolved that, in keeping forum, novel fiduciary
loyalty issues were presented by the senior executives having obtained the
right to remain in office after the company's sale to a private equity buyer.237

In Ryan, the court held that the allegations of stock options backdating
presented novel fiduciary loyalty issues, and the court resolved to keep
forum. 238 In Rapoport v. Litigation Trust of MDIP Inc., 239 the court found

2361n re Bear Stearns Cos. S'holder Litig., No. 3643-VCP, 2008 WL 959992, at *6 (Del. Ch.

Apr. 9, 2008), reprinted in 33 DEL. J. CORP. L. 515, 524 (2008) ("Despite Plaintiffs' protestations to
the contrary, the claims asserted in the Complaint only require the application of well-settled
principles of Delaware law to evaluate the deal protections in the merger and the alleged breaches of
fiduciary duty."). For commentary also concluding that the litigation presented many open and
substantial issues under Delaware corporate law doctrine, see Kahan & Rock, supra note 4.23 7Topps, 924 A.2d at 954. As described in Topps:

[Tihe reality is that the Topps Merger is part of a newly emerging wave of going
private transactions involving private equity buyers who intend to retain current
management. This wave raises new and subtle issues of director responsibility that
have only begun to be considered by our state courts. This factor bears importantly
on the question of where this case should be heard. When new issues arise, the
state of incorporation has a particularly strong interest in addressing them, and
providing guidance.

Id.
23 Ryan v. Gifford, 918 A.2d 341, 350 (Del. Ch. 2007) ("The allegations in this case involve

backdating option grants and whether such practice violates one or more of Delaware's common law
fiduciary duties. This question is one of great import to the law of corporations.").

239No. 1035-N, 2005 WL 3277911, at *2 (Del. Ch. Nov. 23, 2005) ("This action will likely
raise at least one novel issue of Delaware corporate law: whether directors and officers' duties

[Vol. 34



REGULATORY COMPEITON

that a novel issue regarding boards' fiduciary duties was presented on
account of the company's growing insolvency.24 In each instance, there are
reasons to be skeptical of the Court of Chancery's "novel issues of law"
conclusion. With respect to Topps, Delaware has well-developed case law
regarding boards' duties in overseeing and/or participating in buyouts. 241 In
regard to the options backdating alleged in Ryan, Delaware has well-
developed case law addressing boards' duties in overseeing executive

24224compensation under the duty of care, disclosure, and good faith.243

In sum, the "novel issues" rationale is almost entirely malleable-so
plastic and indeterminate that it lacks meaning as a legitimate decisional
criterion. Court of Chancery risks losing legitimacy when it invokes the
"novel issue of law" test as a rationale to keep forum.

If Delaware is going to embrace the "novel issues of law" test as a
rationale for keeping forum in parallel proceedings, this creates a conflict
vis-A-vis its forum non conveniens jurisprudence. As mentioned previously,
Delaware has chosen to deny defendants' forum non conveniens motions
even where keeping the case requires it to resolve novel issues in sister
states' corporate laws. This was exemplified in Berger v. Intelident
Solutions, Inc, as discussed earlier.244 The Delaware courts cannot afford to

change materially in the face of 'deepening insolvency.'").
24° 1d. In fact, Delaware has a fairly expansive case law on the changing (or unchanging)

duties of directors in the face of corporate insolvency. See, e.g., Geyer v. Ingersoll Publ'ns Co., 621
A.2d 784, 789 (Del. Ch. 1992) ("The existence of the fiduciary duties at the moment of insolvency
may cause directors to choose a course of action that best serves the entire corporate enterprise rather
than any single group interested in the corporation at a point in time when the shareholders' wishes
should not be the directors only concern."); Credit Lyonnais Bank Nederland, N.V. v. Pathe
Commc'ns Corp., No. 12,150, 1991 WL 277613, at *34 (Del. Ch. Dec. 31, 1991), reprinted in 17
DEL. J. CORP. L. 1099, 1155 (1992) (discussing "where a corporation is operating in the vicinity of
insolvency," the directors owe duties not merely to shareholders but to the entire corporate
enterprise, including the corporation's shareholders). For commentary, see Geoffrey B. Morawetz,
Under Pressure: Governance of the Financially Distressed Corporation, in CORPORATE
GOVERNANCE IN GLOBAL CAPITAL MARKETS 275 (Janis Sarra ed., 2003).

241The recent private equity deals are an extension of the management buyouts of the 1980s,
which have been addressed in depth in Delaware's M&A case law. See, e.g., Barkan v. Amsted
Indus., Inc., 567 A.2d 1279 (Del. 1989); Roberts v. Gen. Instrument Corp., No. 11,639, 1990 WL
118356 (Del. Ch. Aug. 13, 1990), reprinted in 16 DEL. J. CORP. L. 1540 (1991); In re RJR
Nabisco, Inc., S'holders Litig., No. 10,389, 1989 WL7036 (Del. Ch. Jan. 31,1989), reprinted in 14
DEL. J. CORP. L. 1132 (1989).

242See, e.g., Malone v. Brincat, 722 A.2d 5, 9-10 (Del. 1998); Jack B. Jacobs, The
Fiduciary Duty of Disclosure after Dabit, 2 J. BUS. & TECH. L. 391 (2007); Faith Stevelman Kahn,
Transparency and Accountability: Rethinking Corporate Fiduciary Law's Relevance to Corporate
Disclosure, 34 GA. L. REV. 505 (2000).243See Stone v. Ritter, 911 A.2d 362, 369 (Del. 2006). For discussion, see generally Hillary
A. Sale, Monitoring Caremark's Good Faith, 32 DEL. J. CORP. L. 719 (2007) (discussing a triad of
recent fiduciary duty cases, including Stone).

244906 A.2d 134, 136-38 (Del. 2006); see also Kolber v. Holyoke Shares, Inc., 213 A.2d
444 (Del. 1965). In Kolber, the Delaware Supreme Court noted that:
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be seen as bullying and disingenuous-acting defensively to keep cases that
present novel issues of Delaware law, while acting aggressively to keep
cases that present novel issues of other states' corporate laws. The Delaware
courts cannot retain their preeminence in corporate law in this fashion. They
would lose respect and damage the stature of Delaware corporate law.

5. The Indeterminate Effect of Contractual Choice
of Forum Provisions

Parties may contract over choice of forum. Indeed they commonly do
so in merger agreements and other highly negotiated corporate and
commercial contracts.245 In several of the cases described herein, there were
transactional documents which included choice of forum provisions.246

Remarkably, in the Topps and Bear Steams forum disputes, the Court of
Chancery's forum decisions directly conflicted with the choice of forum
provisions in the transactional documents. In Topps, there was a merger
agreement which contained a New York choice of law and choice of forum
clause.247 Yet the Court of Chancery refused to grant the defendants'
requested stay in favor of the New York Supreme Court-despite the choice
of forum clause and despite New York's expressed intention to go
forward.24 8 In Bear Steams, the transactional documents (a merger and
stock exchange agreement) included a Delaware choice of forum provision.
But here the Court of Chancery granted the stay in favor of New York.249 In
both instances, the Court of Chancery's forum decision was counter to the
forum choice codified in the parties' contracts.

How could this happen? One reason may be the legal ambiguity sur-
rounding the scope of such choice of forum provisions. Though the forum
provisions obviously would apply to claims contesting the terms of the

[t]his leaves the reason that unsettled New York law governs the case. This
factor is not sufficient reason, in our opinion, for dismissal under the doctrine of
forum non conveniens, either alone or in combination with the other factors
mentioned. It is not unusual, of course, for Delaware courts to deal with open
questions of the law of sister states or of foreign countries.

Id. at 446.
245For empirical analysis demonstrating that choice of forum provisions are far less common

than choice of law provisions in corporate and commercial instruments, and that parties less
commonly select Delaware forum than Delaware choice of law, see Eisenberg & Miller, The Flight
to New York, supra note 160.

246See, e.g., In re Bear Stearns Cos., Sholder Litig., No. 3643-VCP, 2008 WL 959992 (Del.
Ch. Apr. 9, 2008), reprinted in 33 DEL. J. CORP. L. 515 (2008); In re The Topps Co. Sholders
Litig., 924 A.2d 951 (Del. Ch. 2007).247Topps, 924 A.2d at 962.

24 Id. at 964-65.
249Bear Stearns, 2008 WL 959992, at *7, reprinted in 33 DEL J. CORP. L. at 526.
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transactional documents, the forum provisions might not be construed to
extend to fiduciary breach claims contesting the board's or officers' conduct
in the transactions. In Topps and Bear Steams, the claims before the Court
of Chancery focused on fiduciary questions, not contract-based ones.
Delaware's ability to countermand (or disregard) forum provisions in M&A
documents depends on the continued preeminence of fiduciary issues in
these disputes, in comparison to more narrowly contractual claims and
disputes. Of course, the Delaware courts will continue to highlight the
pertinent fiduciary issues in transactional cases based on Delaware law. This
is their core competence and the basis for their prestige. But if transactions
involving Delaware public companies are litigated out of state, the contract
law dimensions of these cases may obtain greater salience. This may be part
of Delaware's calculus in keeping forum in parallel proceedings.

E. Topps-A Case Study in Keeping Forum

In 2007, in its Topps decision, the Court of Chancery makes
something akin to a universal claim of right to keep forum over Delaware
corporate lawsuits in parallel proceedings. Topps' claims for Delaware forum
cohere around two principles. The first, based on the IAD, is that Delaware
incorporation (and thus Delaware choice of law) mandate Delaware forum.
The second is that keeping Delaware corporate lawsuits in the Delaware
courts is "efficient," in the sense of wealth maximizing, and thus best for
investors. These claims are analyzed below.

1. Internal Affairs Unbound: Our Law, Our Forum

Building on the bedrock of the IAD, Topps expands the "novel issues"
rationale to a near universal claim of right on Delaware's part to keep forum
in Delaware corporate lawsuits. 250 This is not the IAD as a choice of law
regime, of course. Rather, in Topps, the Court of Chancery invokes the
older, sovereignty-imbued LAD to propose that other courts should defer to
Delaware in cases governed by Delaware corporate law.25' The basic notion
is that choice of forum should match choice of law-that the Delaware
courts have a superior right to hear cases governed by Delaware corporate
law. Hence, in parallel proceedings involving Delaware corporate law
claims, Delaware should "win."

25°Topps, 924 A.2d at 958.
'5'Id. at 953-54.
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To support this claim, the court cites two legal precedents: Rogers v.
Guaranty Trust Co. of New York,252 a five-to-four decision from the United
States Supreme Court decided in 1933; and Langfelder v. Universal
Laboratories, Inc.,253 a decision of the New York Court of Appeals from
1944. The problem is that these citations do not add force to the court's
forum argument because both cases have been superseded, if not overruled.

The New York case, Langfelder, held that foreign courts should defer
to the courts of the incorporating state in corporate law cases.254 It based its
holding on the IAD-the idea being that foreign states should avoid
meddling in the internal affairs of corporations incorporated elsewhere.255

Langfelder's view of comity in corporate law cases was, however, subse-
quently rejected by the New York appellate courts. This is evident from the
case of Broida v. Bancroft,256 decided in 1984, for example. (Nor, despite
the citation in Topps, would New York's precedents have any real, binding
authority for Delaware in this matter, of course.)

The U.S. Supreme Court precedent cited in Topps is similarly
unhelpful to its "superior claim to forum" argument. As it bears on comity
in corporate law cases, Rogers has also been superseded (if not overruled) by
the U.S. Supreme Court, as mentioned earlier.257 In Koster v. (American)
Lumbermens Mutual Casualty Co.,258 the Court admonished that Rogers did
not establish a rule that foreign courts should defer to the courts of the
incorporating state- rather, only, that it was within their discretion to so
defer in deciding motions in forum disputes.259 In sum, these precedents do
not support Topps' claim that foreign courts should defer to Delaware in
Delaware corporate lawsuits.

Moving away from precedent, Topps next embraces the older
sovereignty-based concepts which have attached to the LAD to support the
argument that Delaware courts have a superior right to resolve Delaware

252288 U.S. 123 (1933).
25356 N.E.2d 550 (N.Y. 1944).
2541d. at 552.
2551d.
256478 N.Y.S.2d 333 (N.Y. App. Div. 1984) (reversing lower courts dismissal of a

shareholders' derivative action against a foreign corporation); see also Tosi v. Pastene & Co., 308
N.Y.S.2d 472 (N.Y. App. Div. 1970) (denying a motion to dismiss and allowing a New York court
to entertain a proceeding to dissolve a foreign corporation under the common-law standard).

25 See supra notes 73-77 and accompanying text.
2"330 U.S. 518 (1947).259

1n Koster, (the later and, hence, more authoritative case), the Supreme Court held that
"[t]here is no rule of law ... which requires dismissal of a suitor from the forum on a mere showing
that the trial will involve issues which relate to the internal affairs of a foreign corporation." Id. at
527.
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corporate lawsuits. The opinion reiterates the nostrum that corporations are
"creatures of state law" and affirms the principle that singularity in corporate
choice of law is of the essence. 260 These arguments were front and center in
the VantagePoint litigation of course, and their shortcomings were discussed
previously in Part 1IH.261 Invoking the IAD and state sovereignty principles,
Topps proposes that it is customary or legally "normal" for choice of law to
be dispositive of choice of forum (or at least that this should be the rule in
forum disputes in parallel proceedings). But at least since the second half of
the twentieth century, as described earlier, this has not been the rule.
Instead, as the result of expansive rules of personal jurisdiction, federal
diversity and supplemental jurisdiction, and federal removal and transfer
rules, state corporate law claims are triable and are tried in many different
state and federal forums.262

Hence, a rule of judicial deference to the incorporating state's courts
would be a new rule, or the return to an outmoded, early twentieth-century
rule. Collapsing choice of forum into choice of law is definitively not the
current rule or practice. Topps' claim that Delaware corporate lawsuits
belong in Delaware, consistent with the IAD, simply does not fit the present
legal reality.

Returning to precedent, as set forth in the Cryo-Maid factors endorsed
by the Delaware Supreme Court, choice of law is indeed a factor that may be
relevant in a forum dispute. For example, whether Delaware law governed
would be one of several factors that the Delaware courts might properly
consider, under the Cryo-Maid factors, in entertaining a motion to stay or
dismiss. But as described in Cryo-Maid, which state's law governs would
ordinarily have no special weight in the resolution of the forum dispute. It
might obtain special weight in the court's consideration of whether to stay or
dismiss, but only if there was something exceptional in the law presented by
the case-some exceptional legal question "which the courts of... [the state
of incorporation] more properly should decide than those of another
jurisdiction."263 Against the background of the Cryo-Maid factors, and the

26° In re The Topps Co. S'holders Litig., 924 A.2d 951, 953 (Del. Ch. 2007).261See supra Part III.E (discussing the VantagePoint litigation).262For discussion, see EDWARD A. PURCELL, JR., LITIGATION AND INEQUALITY 224-54
(1992).

263Berger v. Intelident Solutions, Inc., 906 A.2d 134, 136 (Del. 2006). As stated in Berger's
enumeration of the Cryo-Maid factors, in considering the six factors which affect equitable forum
disputes, the Delaware courts should consider: "(4) whether the controversy is dependent upon the
application of Delaware law which the courts of this State more properly should decide than those
of another jurisdiction ..... Id. (emphasis added). If Delaware law was an inherently compelling
determinant of Delaware control over forum, the caveat at the end would be redundant. In point of
fact, in its post-McWane jurisprudence, the Court of Chancery has often dropped the full text of
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New York and U.S. Supreme Court precedents cited by the court, Topps'
arguments based on the IAD, and its efforts to tie choice of forum to choice
of law fall flat.

2. Delaware Adjudication and Clarity
in Delaware Corporate Law

As expressed in Topps and elsewhere, the Court of Chancery's most
fervent claim for keeping forum in parallel proceedings is that Delaware
adjudication will foster optimal clarity and coherence in Delaware corporate
law. Because Delaware courts will produce the clearest decisions, according
to the Court of Chancery's recent forum rulings, keeping Delaware corporate
law in the Delaware courts will benefit investors. As stated in Topps, the
adjudication of Delaware corporate law by other state or federal courts will,
to the contrary, increase doctrinal uncertainty and incoherence, and thus
increase economic inefficiency harmful to investors. 264

This conviction is repeated throughout the Topps opinion. As stated
therein: "[T]he chartering state has a powerful interest in ensuring the
uniform interpretation and enforcement of its corporation law, so as to
facilitate economic growth and efficiency."265 Elsewhere Topps states that "a
state has a compelling interest in ensuring the consistent interpretation and
enforcement of its corporation law." 266 And in another section, Topps states
that "important coherence-generating benefits created by our judiciary's
handling of corporate disputes are endangered if our state's compelling
public policy interest in deciding these disputes is not recognized and
decisions are instead routinely made by a variety of state and federal judges
who only deal episodically with our law., 267 Obviously, these are tremen-
dously passionate calls for keeping Delaware corporate lawsuits in the
Delaware courts.

In some measure, they are empirical claims-claims about the causal
relationship between choice of law, choice of forum, doctrinal clarity, and
economic efficiency. The testing of the empirical dimensions of these claims
is beyond the bounds of this article. It is noteworthy, however, that as
empirical claims for keeping Delaware corporate law in Delaware's

factor four and abbreviated it as being merely "whether Delaware law applies to the action." But in
so doing the Court of Chancery has altered the Cryo-Maid factors as recognized by the Delaware
Supreme Court.

264Topps, 924 A.2d at 953, 958-59.2651d. at 953.
2661d. at 958.2671d. at 959.
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courtrooms, they are not supported by the Court of Chancery's citation to
empirical evidence.

Experience, at least, would seem to contradict the above assertion that
efficiency losses and doctrinal chaos will result from the emigration of
Delaware corporate law claims. This is because we already live in a system
where litigants have, and have had for decades, substantial choices among
other state and federal forums in adjudicating Delaware corporate law cases.
There are no signs that this freedom of choice has had dire effects on

Delaware's doctrine, the broader legal system, or the economy. Indeed, the
Court of Chancery's opinions have effectively conceded as much because
their starting point is that Delaware corporate law doctrine is presently clear
and coherent.

What has most likely changed is not the potential for investors to be
harmed by Delaware corporate lawsuits being adjudicated elsewhere. Nor is
Delaware's fiduciary doctrine likely to be rendered incoherent by other state
or federal courts' interpretations. What has most likely changed is
Delaware's perception of the likelihood of it sustaining its successful
chartering business and its preeminence in nationally significant corporate
law. Apparently the Court of Chancery believes that it can bolster
Delaware's future preeminence in corporate law by keeping more Delaware
corporate lawsuits in Delaware courts. But the particular arguments that the
Court of Chancery is making and the rationales and principles it is invoking
for keeping forum in parallel proceedings are not particularly coherent or
persuasive. They are more likely to undermine the quality and integrity of
Delaware corporate law than promote it.

3. Reconsidering Clarity and Efficiency
in Delaware Corporate Law

In considering the Court of Chancery's claims about out-of-state
adjudication and its potential to render Delaware corporate law less clear and
coherent, it is essential to recall that decisions from other jurisdictions are
nonbinding on Delaware or other courts' interpretations of Delaware law. As
a matter of formal law, only the Delaware courts (and legislature) can define
Delaware corporate law. Other states cannot truly damage Delaware corpo-
rate law, at least not directly.

So, again, in what sense could the adjudication of Delaware corporate
law by other state or federal judges impair that law or Delaware's interests?
"Bad" decisions from other states could potentially damage the popular
perception of the quality of Delaware law. This could hurt Delaware's
chartering business. "Bad" decisions from other courts could reduce
chartering firms' confidence that they will get what they think they are
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paying for; this could reduce firms' incentives for chartering in Delaware.
Widespread variation in other tribunals' adjudication of Delaware corporate
law could reduce the indentifiability of Delaware's brand of corporate law,
which also might reduce an out-of-state firm's incentive to charter in
Delaware. Truly radical "claims flight" could eventually diminish Dela-
ware's corporate case load so that its body of corporate law precedents would
be less rich, and its judges less practiced. Claims emigration at this level,
however, is highly unlikely. And, finally, there is the feedback effect
described earlier. If plaintiffs or defendants commonly anticipate that they
will achieve more favorable results by litigating out of state, then Delaware
judges may have to adjust their own decision making in order to diminish the
incentive for such claims emigration. This article proposes that the system's
porousness is ultimately good for Delaware corporate law. But the loss of
control would not feel good to Delaware's judges.

At this juncture the loss of clarity issue deserves some further
consideration on the merits. The law and economics school of thought has
conflated clear corporate law with good, wealth maximizing corporate law.
But the connection has been pressed too far. Law can be clear and yet
inefficient in its result. The operative notion has been that so long as private
laws are clear and relatively stable, and choice among different systems of
law is possible, then private parties will select the best, most wealth-
maximizing laws. The narrative is quite compelling at this theoretical level.
In practice, however, there are limits and impediments that disrupt the tight
circuit between clear law and wealth maximization. For example, investing
is not a la carte: you cannot separately assemble a company you like, in an
industry you like, with the managers you trust, and the corporate laws you
prefer, or ideally would prefer. The choices are not infinite, and they are
bundled. And information is incomplete. And rationality is bounded-and
that only begins the discussion of the behavioral limits affecting investors'
pursuit of profit and law's role in promoting it. This means that claims for
the connection between clear law and wealth maximization are easily
exaggerated. There are intrinsic "glitches" in the clarity/efficiency circuit.

Stripping away this supra-layer of theory, just how clear and coherent
is Delaware's fiduciary doctrine anyway? In actuality, certain well respected
scholars have argued that Delaware's success in corporate law is attributable
in large measure to its law's Gnostic qualities. That for the most part,
Delaware's fiduciary doctrine is comprised of normatively saturated,
ethical/transactional "sermons" served up with a large dose of caution
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regarding the imposition of harsh, concrete sanctions.268 (The doctrinal
phenomenon has sometimes been described in terms of "acoustic separa-
tion.") In this vein, Delaware's corporate fiduciary law exists (meta-
phorically speaking) as jurisprudential flashes of divine lightning whose
primary function is to warn of dire consequences for misconduct without
starting too many fires. This accepted, characteristic of Delaware's fiduciary
doctrine does not fit neatly into the model of clear law yields the most
wealth.

Even at a simpler, even narrower doctrinal level, there is less clarity in
Delaware's fiduciary case law than one might anticipate. Professors Kahan
and Rock have described the present fluidity, if not genuine opacity, in
several of Delaware's signature fiduciary doctrines relating to boards' duties
in M&A transactions. They have analyzed these several doctrines as they
relate to the shareholder claims filed against the sale of Bear Stearns to J.P.
Morgan.269 Kahan and Rock's writing has accurately captured the multi-
plicity of the relevant fiduciary standards, and the many questions that the
case law does not clearly resolve, as applied to this recent important
transaction.27°

There is another reason to doubt Delaware's absolute commitment to
clarity in corporate law standards. If clarity was the single goal of Dela-
ware's corporate jurisprudence then, presumably, the Court of Chancery
would stick more closely to the Delaware Supreme Court's pronouncements.
Instead, the Court of Chancery not uncommonly departs from the letter of
the law as enunciated by the Delaware Supreme Court. For example, this is
evident in the forum rulings in parallel proceedings under discussion. The
Court of Chancery is neither applying the Delaware Supreme Court'sforum
non conveniens jurisprudence (which applies to first-filed claims), nor the
McWane presumption (favoring the grant of a stay in later-filed claims).

The Court of Chancery may be entirely justified and wise in charting a
new course, but in so doing it is not promoting clear corporate law. The

268 See Ehud Kamar, A Regulatory Competition Theory of Indeterminacy in Corporate Law,
98 COLUM. L. REv. 1908, 1919 (1998). See also Edward B. Rock, Saints and Sinners: How Does
Delaware Corporate Law Work?, 44 UCLA L. REV. 1009, 1015-17 (1997) (arguing that Delaware
corporate law's vitality lies precisely in its normatively laden, open-ended narratives).269Kahan & Rock, supra note 4 (discussing the broad range of fiduciary standards relevant
to the sale of Bear Steams to J.P. Morgan and their indeterminate application).2701d. The Delaware judges have themselves complained about the multiplication of stan-
dards of review in corporate law. This complaint is addressed to the freezeout doctrine by Vice
Chancellor Strine in Cox. In re Cox Commc'ns, Inc. Sholders Litig., 879 A.2d 604, 642-47 (Del.
Ch. 2005). The same complaint was aired at length by members of the Delaware bench. See
William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function Over Form: A Reassessment of
Standards of Review in Delaware Corporation Law, 56 BUS. LAW. 1287 (2001).
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same bold "creative destruction" is evident in the Court of Chancery's rulings
on freezeout transactions. The Court of Chancery has expressed its views on
the inadequacy of the supreme court's doctrine both for tender offer-based
freezeouts and single step cash out merger freezeouts, and is seeking to apply
new standards to both contexts.27' Once again, this may be wise and the
right thing to do for investors, but there is no question that it makes it more
difficult to know what Delaware corporate law "is" in these transactions.
This is quite a dramatic form of "lack of clarity."

Reading Topps carefully, it is not even clear that the Court of
Chancery is persuaded that Delaware's fiduciary jurisprudence is so very
clear and coherent. In Topps, the court argues that really only the five
chancellors on the Court of Chancery and the five justices on the Delaware
Supreme Court can dependably apply it accurately and consistently.272

Topps expressly proposes that the continued coherence of Delaware
corporate law rests in the hands of the small cadre of judges on the Court of
Chancery and the Delaware Supreme Court.273 Institutionally speaking, this
is a very risky argument for Delaware to make in defense of its corporate
law. In a nation "of laws, not men," the most preeminent brand of U.S.
corporate law should not be so complex or opaque or vague that it can only
reliably be interpreted by ten jurists. If Delaware is to keep preeminence as
the purveyor of national corporate law, it should not be because Delaware
judges are, like Gnostic priests, uniquely able to interpret it.

F. More on Motives to Refuse to Stay

The discussion immediately below focuses on certain incentives which
are shaping the Court of Chancery's "post-McWane" forum decisions.
Several of them have been touched on earlier.

271For discussion of the Court of Chancery's, and in particular Vice Chancellor Strine's,
willingness to take license in reinventing Delaware corporate fiduciary doctrine in regard to
controllers' going-private transactions, see Stevelman, supra note 43. This is not to say that the vice
chancellor's interpretations are "incorrect." Rather, the point is that he has been unhesitating in
altering the fabric of Delaware corporate law as he sees necessary. This may produce better
fiduciary doctrine, but it does not produce more uniform or clearer standards-in light of the gaps
which will arise between the Delaware Supreme Courts pronouncements and the more daring
members of the Court of Chancery.272"[I]t is natural to expect that we have some advantage in our own domain." Topps, 924
A.2d at 964 n.43.

2731d. at 958-59 (explaining the benefits derived from having ten judges decide important
corporate law issues, as opposed to the much larger federal judiciary).
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1. Publicity, Prestige, and Fees: Delaware's Incentive to
Keep High-Profile M&A and Self-Dealing Cases

It is plain that the Court of Chancery is going out of its way to keep
forum in high-profile M&A cases and fiduciary loyalty and good faith claims
against Delaware incorporated public companies. These cases are the crown
jewels, the most value-producing "brands" in Delaware corporate law.
Delaware needs the fees generated from keeping large, famous public
companies incorporated in Delaware, and the media attention their
transactions (and attendant litigation) generate.

In the category of recent forum disputes in public company M&A
deals, there is Merrill Lynch,274 Topps, 275 and Tyson.276 In the category of
alleged fiduciary loyalty and good faith breaches, there is Ryan v. Gifford (a
stock options backdating case),277 Rapoport v. Litigation Trust of MDIP Inc.
(alleging loyalty and good faith breaches against corporate directors and
officers),278 and Biondi v. Scrushy (alleging misrepresentation and insider
trading claims against directors).279 In each instance, there were substan-
tially equivalent claims proceeding elsewhere, and the Court of Chancery
had the later-filed complaint before it. If the court had adhered to McWane,
it would have had to grant the requested stays. Instead, in each of these
cases, the court rejected the motion to stay-despite parallel litigation having
been commenced elsewhere. In this respect, the decisions reflect Delaware's
tenacity in keeping forum and the Court of Chancery's daring inventiveness
in reaching this result.

The great exception to this pattern is the Court of Chancery's grant of
the requested stay in the Bear Steams case, as mentioned earlier.28°

Watching the company's liquidity evaporate with breathtaking rapidity, Bear
Stearns's board had agreed to an impromptu, "rescue" sale to J.P. Morgan.
The transaction was backed by the Federal Reserve and the Treasury-their

274County of York Employees Ret. Plan v. Merrill Lynch & Co., No. 4066-VCN, 2008 WL
4824053 (Del. Ch. Oct. 28, 2008).

2751n re The Topps Co. Sholders Litig., 924 A.2d 951 (Del. Ch. 2007).
2761n re ]BP, Inc. Sholders Litig. v. Tyson Foods, Inc., No. 18,373,2001 WL 406292 (Del.

Ch. Apr. 18, 2001).
277918 A.2d 341, 361 (Del. Ch. 2007).
278No. 1035-N, 2005 WL 5755438, at *5 (Del. Ch. Nov. 23, 2005) (requiring the court to

analyze whether directors' or officers' fiduciary loyalty and good faith duties are altered in the face of
deepening insolvency).

279820 A.2d 1148, 1166-67 (Del. Ch. 2003).
2801n re Bear Steams Cos., S'holder Litig., No. 3643-VCP, 2008 WL 959992, at *8 (Del.

Ch. Apr. 9, 2008), reprinted in 33 DEL. J. CORP. L. 515, 527-28 (2008).
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support validated the transaction's widely perceived importance to the
markets.

Nevertheless, Bear Steams's shareholders protested that the price was
too low and that the deal had been forced upon them in light of the lock ups
granted to J.P. Morgan. Motions for a preliminary injunction to block the
sale were commenced in the New York Supreme Court, and then in the
Court of Chancery as well. Upon the defendants' motion, and in the face of
New York's determination to proceed, Vice Chancellor Parsons granted the
requested stay. 281

Why in Bear Steams did the Court of Chancery agree to stay its
jurisdiction, when it had declined to do so in the other notable cases referred
to above? In actuality, the move was a deft one on the part of the Court of
Chancery. Arguably it avoided a classic "lose-lose" situation.

Granting an injunction against Bear Stearns's sale would have posed
real dangers for Delaware. On the merits, however, a strong case could be
made that this was exactly what the court would have to do. The price
agreed to was quite low; the deal was rushed; and the lock ups were of a
genuinely unprecedented scale. Though they had been approved by the
board (evidently in good faith), the lock ups had not been approved by the
shareholders of course.282 The value conferred on J.P. Morgan in the
transaction raised genuine doubts about whether Bear Steams's board had
fulfilled its fiduciary duties to the company's shareholders in so rapidly
agreeing to the sale. In light of Delaware's fiduciary precedents, these
factors suggested that the court might have to grant the preliminary
injunction. This prospect would have been deeply unnerving for the Court
of Chancery-on account of Bear Steams's dire financial situation, the
involvement of the Federal Reserve and the Treasury Department, and the
possible negative macroeconomic consequences for the financial system if
Bear Steams were to fail. Tremendously negative publicity, in the worst
case, would have been directed against the Delaware court.

Hence, in Bear Steams, the court faced the prospect of either applying
the relevant precedents according to their terms, and unsettling a much
favored transaction, and perhaps the financial system, or departing from its
established doctrinal framework to facilitate the transaction, thereby
establishing precedent arguably adverse to Delaware corporate shareholders'
best interests. Both possibilities would have been unattractive to the court, as
professors Kahan and Rock have also observed.283  Under these

28 1 d., reprinted in 33 DEL. J. CORP. L. at 527.2821d.283For discussion of the court's alternatives, and also the substance of the background
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circumstances, granting the stay and ceding the "hot seat" to the New York
Supreme Court seemed to be the most attractive option.

But granting the stay was not costless for Delaware. Delaware cannot
maintain its preeminence in corporate law by ducking the issues and hiding
in the media's shadows. For this reason, seven months later when faced with
a complaint against the proposed sale of Merrill Lynch to Bank of America,
the balance of the equities for Delaware tipped in the direction of going
forward and refusing the requested stay (i.e., the opposite conclusion from
Bear Stearns).2 4

Importantly, the facts bearing on the motion to stay in the Merrill
Lynch proceedings would not have augured a different result from Bear
Steams. Delaware, once again, did not have the first-filed claim. There were
much earlier-filed derivative claims against Merrill Lynch pending in a New
York federal court, and claims against the merger were added to the New
York action three days before the complaint was filed in the Court of
Chancery. Here, unsettling the transaction by granting an injunction would
be risky, controversial, and potentially costly for Delaware's reputation.
Merrill Lynch's financial situation may not have appeared quite as dire as
Bear Steams's had been, but the Court of Chancery itself observed (in its
decision refusing the stay) that the price of Merrill's stock had fallen by
thirty-six percent in the week before the merger was announced.285 There
were claims of disclosure deficiencies, unfair price, and even self dealing on
the part of the board.2 86 It was not at all obvious, therefore, that the Court of
Chancery would be able to deny a requested injunction, consistent with its
fiduciary precedents, especially given the haste in which the deal had been
agreed to and the absence of a market check.2 87

As had been true in Bear Steams, granting the injunction and
unsettling the transaction would pose peril for investors, the market, and the
"business friendly" reputation of the court. Yet approving the transaction
based on its terms would arguably have created bad precedent. Surely the
court considered the move it had made in Bear Stearns: granting the
requested stay and leaving the quandary to be resolved by the New York
court. But having ceded the limelight to New York in the Bear Steams
proceedings, it may just have seemed too costly to the Court of Chancery to
do so again, so soon, in such a notable transaction.

fiduciary doctrines relevant to the claims against the sale, see Kahan & Rock, supra note 4.28See County of York Employees Ret. Plan v. Mernill Lynch & Co., No. 4066-VCN, 2008
WL 4824053 (Del. Ch. Oct. 28, 2008).2851d at *1.

2961d.2871d"
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In fact, the contrast between the outcomes in the Bear Steams and
Merrill Lynch forum disputes dramatically illustrates the plasticity of the
Court of Chancery's new forum jurisprudence for parallel proceedings.
Plasticity can be good for a court; it allows it to reach decisions which will
be well received. But this same plasticity may seem like a lack of principled
coherence, which can damage a court's reputation.

2. Keeping Control Over the Brand
in Order to Promote Chartering

As stated earlier, if claims emigration reached a critical mass, this
could undermine Delaware's control over its corporate jurisprudence.
Fending off such a profound loss of control is clearly essential to the state's
prospects in corporate law. As scholars have noted, Delaware's preeminence
in corporate law depends on maintaining the expertise of its judiciary, the
depth of its corporate case law, and the national media attention and prestige
these produce. Massive claims emigration could certainly erode Delaware's
success in these respects. If Delaware cannot guarantee particular results in
the adjudication of cases governed by Delaware corporate law (consistent
with its precedents)-results that are generally favorable to the corporate
actors who make the chartering decisions-then those actors will have less
incentive to charter in Delaware. It is not clear whether Topps is correct that
promoting jurisdiction over Delaware corporate law cases will promote
overall economic efficiency, but it is clear that Delaware must lead the
way-must stay at the forefront of adjudicating novel issues in high-profile,
high-stakes Delaware corporate law cases-if Delaware is to maintain
control over its brand and ensure the flourishing of its chartering business.

That said, this article argues for circumspection in Delaware's exercise
of discretionary jurisdiction in later-filed parallel proceedings, and
forbearance vis-4-vis other mechanisms for enforcing forum in Delaware.
Delaware could lose its preeminence in corporate law by eroding its
perceived legitimacy-this could happen if it seemed excessively partisan to
managers' interests. It could also happen if its courts were perceived to base
decisions in forum disputes on Delaware's best interests, rather than those of
the litigants.

3. The Delaware Courts' Incentive
to Support the Delaware Bar

There is another incentive that may motivate the Court of Chancery to
refuse motions to stay in parallel proceedings. This is the mutually
beneficial professional relationship between the state, its judiciary, and its
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corporate bar-with respect to both defense and plaintiffs counsel.
Delaware litigators benefit from forum decisions which concentrate
Delaware corporate litigation in the Delaware courts. Most of these lawyers
are "repeat players" before the Court of Chancery-so that a cooperative
affinity would naturally develop among them. By exercising their authority
to keep forum in Delaware, Delaware's judges can encourage the state's
litigators to make valuable investments of intellectual capital in the asset that
is Delaware corporate law. In promoting this investment by Delaware's
corporate litigators, Delaware's judges are also fostering the state's leading
reputation in corporate law, promoting the perpetuation of their own
expertise, and safeguarding the financial returns which flow to Delaware
from its chartering business.

Again, this affirmative, symbiotic professional relationship between
Delaware's judges and the state's litigators applies even in respect to
Delaware corporate plaintiffs' lawyers. Especially because the Delaware
courts are sensitive to federal pressure to "rein in" shareholder litigation, they
have an interest in supporting the plaintiffs' lawyers and law firms whom
they respect and have some indirect influence over. In ruling to go forward
even with later-filed claims in parallel proceedings, the Court of Chancery
can foster the career of the plaintiffs' firms whom they trust. This is a further
incentive for Delaware to keep forum in parallel proceedings.

VI. MECHANISMS FOR KEEPING CASES IN DELAWARE
AND THEIR RISKS

Delaware's corporate bar is obviously aware of the damage that could
result from massive claims emigration. Along with the legislature, these
lawyers will undoubtedly consider the legal and intra-corporate mechanisms
which could be used to ensure that corporate lawsuits governed by Delaware
corporate law remain in Delaware. What measures are available to achieve
this result, and what are their comparative advantages?

A. Federal Jurisdiction-A Prologue

A word about federal jurisdiction is in order. Most importantly, any
measures to limit shareholder-plaintiffs' otherwise legitimate access to the
federal courts would almost certainly prove unconstitutional.

This has profound implications for Delaware corporate law cases. In
effect, it means that Delaware cannot succeed in corralling Delaware
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corporate lawsuits into its equity courts. If access to the federal courts
cannot be waived, then because federal jurisdiction is so commonly
available,288 the system of litigating Delaware corporate lawsuits will remain
inherently porous. Indeed, consistent with notions of federalism, it would
seem intentionally to have been made so, consistent with the interests of
justice. For example, access to the federal courts based on diversity
jurisdiction was intended to counteract a perceived bias on the part of the
state courts against out of state defendants.289 In just this fashion, access to
forums beyond Delaware's equity courts, as this article contends, exerts a
salutary, countervailing force against corporate managers' preferences in
Delaware corporate law. In addition, the fact that the federal courts have not
"ruined" Delaware corporate law in decades of adjudicating Delaware
corporate law cases, undermines many of the Court of Chancery's recent
arguments for the necessity of it keeping forum in parallel proceedings.

B. Bylaw Provisions

In theory, shareholders of Delaware corporations could enact bylaw
provisions restricting their ability to file corporate lawsuits outside of Dela-
ware. That is, they could restrict Delaware corporate lawsuits to the Court of
Chancery (or the Delaware Superior Court, as applicable) and federal courts
in Delaware.

As a general matter, there is no doubt that shareholders have the
power to enact bylaw amendments. Under section 109 of the DGCL, bylaw
amendments can be effectuated by a vote of holders of a majority of a
company's shares.290 Bylaw amendments can also be effectuated by a vote of
the board, if the board has been granted such authority in the company's
charter, which is often the case.291

Relative to the other alternatives discussed below, shareholder-enacted
bylaws restricting forum choice are the least troubling. At least a
superficially plausible argument can be made that they are "consensual," as
consent is defined in corporate law (i.e., where a vote of the majority of
shares is binding on the rest). But the argument based on consent is surely
less than compelling. Unanimous shareholder consent is impossible to

2 88Congress has recently altered the standards for defendants to remove cases to the federal
courts based on diversity. See Edward A. Purcell, Jr., The Class Action Fairness Act in Perspec-
tive: The Old and the New in Federal Jurisdictional Reform, 156 U. PA. L. REV. 1823, 1856
(2008). 2891d. at 1833-34 & n.39.

290DEL. CODE ANN. tit. 8, § 109(a) (2001).
29 11d
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obtain. Hence, some shareholders will inevitably challenge the forum
restrictions in litigation outside of Delaware, arguing that their right to
litigate in the forum of their choosing has unlawfully been abridged. It is
entirely plausible that courts beyond Delaware would be sympathetic to such
complaints about the inequitable nature of bylaw forum restrictions.
Certainly they have no stake in shoring up Delaware's control over these
claims.

An argument that bylaw forum restrictions are unconstitutional,,or at
least inequitable, would be strengthened by the fact that shareholders have so
few rights under the scheme of corporate law. Their right to pursue effective
enforcement of the fiduciary duties owed to them, as defined by corporate
law, is a fundamental one. Courts would reasonably be reluctant to allow
one group of shareholders to impinge on another group's right to vindicate
these fiduciary obligations in the forum of their choosing.

The dubiousness of consent would be infinitely compounded if the
company had a controlling shareholder-i.e., if the controller's shares had
counted towards the forum restriction's adoption. The conflict of interest
would be alleviated if there had been "majority of the minority" consent.
But as mentioned earlier, Delaware has not been entirely convinced about
the legitimacy of such a curing vote where controller self dealing is
present.292

The same problems would attach, in stronger form, if the forum
restricting bylaw had been adopted by the board, without shareholder
consent.

C. Charter Provisions

Under the DGCL, charter amendments require approval of the board
and a majority of the shares.29 3 Hence, if a majority of the board and a
majority of the outstanding shares of a corporation voted in favor, a forum
restricting charter provision would be lawful under the DGCL. There is at
least one example of such a charter provision in a Delaware public
company-that is, NetSuite, Inc.294

292For discussion of the limits placed on controllers' self-dealing transactions and the limited
effect Delaware has given to approvals which would otherwise cleanse a self dealing taint, see supra
note 46 and accompanying text.293DEL. CODE ANN. tit. 8, § 242 (2001).294NetSuite, Inc. first sold stock to the public in late 2007. See NETSurrE INC., AMENDED
AND RESTATED CERTIFICATE OF INCORPORATION art. VI, § 8, available at www.netsuite.com/
portal/pdf/ns-a-and-r-certificate-of-incorporation.pdf.
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Charter provisions are usually more publicly accessible than are bylaw
provisions. As such they present a somewhat stronger basis for defendants
to claim that shareholders "accepted the risk" of being restricted to the
Delaware courts when they purchased their shares. Not all legal rights,
however, are waivable, and such nonwaivability would probably be given
more weight where the vindication of fiduciary duties is at stake.

Forum restricting charter (or bylaw) provisions would certainly inspire
litigation. Some number of vocal shareholders would foreseeably argue that
their purported consent to the charter provision was invalid. Companies that
proposed a charter forum selection provision without ascertaining whether
they could count on the support of proxy advisory consultants like
RiskMetrics would be taking a substantial risk of bad publicity.295 And,
once proxy advisory services become involved, the issue could take on
salience far in excess of what Delaware lawmakers would have wanted.

Furthermore, claims that such forum restrictions contributed to clarity
and efficiency would be undermined by the litigation that the provisions
would inspire. Even where they passed muster in a shareholder vote, the
provisions would be tested by plaintiffs in litigation beyond Delaware. One
state's conclusion about the enforceability of the charter forum restriction
would not be binding on another. And minor variations in their language
would provoke further litigation, and further inconsistent rulings. It is
foreseeable that there would be a profusion of claims against the forum
restrictions in as many as fifty states. Delaware shareholder-plaintiffs
preferring to litigate beyond Delaware would simply proceed to do so-
leaving it to the defendants to attempt to enforce the charter or bylaw forum
restriction in Delaware's favor. Nor is there any reason to presume that other
state or federal courts would look favorably on the forum restrictions and
seek to uphold Delaware's jurisdiction.

Challenges to the enforceability of the charter forum selection clauses
would add a new, supra-layer of motions practice to the already extensive
motions practice of modem corporate litigation. For all these reasons,
charter forum selection provisions, even where they received sufficient
approval to be lawful, would not promote legal certainty, the efficient
resolution of disputes, or the maximization of shareholder wealth. (The
same applies for bylaw provisions restricting forum to Delaware.) Negative
corporate publicity arising from litigation over the enforceability of forum

295For discussion of the agency problems relating to proxy advisory services, see Belinfanti,
supra note 156; Daies et al., supra note 156.
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restricting charter and bylaw provisions would be costly, distracting, and
would almost certainly offset any anticipated efficiency gains.

D. Legislation Restricting Forum Choice

Delaware legislation that merely "enabled" corporations to adopt
forum selection clauses would be effectively meaningless. The effect of such
legislation would depend on whether individual Delaware corporations
enacted charter or bylaw forum selection provisions, how the individual
provisions were drafted, and the reception they received in non-Delaware
courts in cases where they were tested, as discussed above.

In the alternative, a mandatory Delaware forum restriction enacted
into the DGCL would pose several salient problems. Once again, there
would inevitably be shareholder challenges to the law's enforceability. The
challenges would be based on, inter alia, due process and equitable
principles. Such a heavy handed approach would certainly call attention to
itself because the DGCL has so few mandatory terms. A forum restricting
statute in the DGCL would seem especially out of place because Delaware
corporate law prides itself on promoting shareholder choice. And when the
constitutional due process questions are put to the federal courts, other issues
relevant to Delaware corporate law would likely come to the fore (like the
constitutional underpinnings of the IAD). It is not obvious that Delaware
would welcome the result. In sum, Delaware is likely to lose more than it
would gain from forcing the forum issue through legislation.

E. Judicial Doctrine (Case Law)

To reiterate, under its existing, authoritative forum non conveniens
jurisprudence, Delaware almost universally keeps cases first filed in its

296courts. No further action by the Delaware courts is required to secure this
legal practice, or shore up Delaware's discretion to keep first-filed cases.

The achilles heel for Delaware jurisdiction is later-filed claims in
parallel proceedings. Until the Delaware Supreme Court rules otherwise, the
Court of Chancery can continue to exert its authority expansively to keep
forum over these cases. In addition, it is possible for the Court of Chancery
to issue an injunction against litigation proceeding elsewhere. For example,
in the Rapoport case, mentioned above, the directors sought but were denied

296See supra Part V.C.1 (discussing Delaware's forum non conveniens jurisprudence).
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an injunction to arrest parallel proceedings in Ohio.297 The denial of the
injunction was a wise exercise of comity on Delaware's part.

At present, in its post-McWane jurisprudence, the Court of Chancery
is navigating the doctrinal gap between the established forum non
conveniens jurisprudence and McWane's presumption in favor of a stay.
Neither expressly addresses forum disputes in parallel proceedings. Hence,
the Court of Chancery has room to maneuver. But departing from strict
filing chronology is dicey, and the standards currently being deployed to
justify this departure are enormously plastic and susceptible to result-
oriented application. Hence, their optics is bad. As the court invokes these
new, highly subjective standards, it risks making Delaware look grasping
and insecure with respect to its corporate law-self-aggrandizing, possibly,
to the disadvantage of the litigants themselves.

In Topps, the Court of Chancery came close to making a universal
claim of right for Delaware courts to keep forum where there are parallel
proceedings in multiple forums governed by Delaware corporate law. But its
claims based on the IAD, clarity, and efficiency in Delaware corporate law
are unpersuasive, as illuminated above.

A ruling from the Delaware Supreme Court would go far to promote
clarity and coherence in Delaware's treatment of forum disputes in parallel
proceedings. Adhering to strict filing chronology to resolve these forum
disputes is one option. Refusing to defer to an earlier-filed complaint that
the court resolves is legally deficient and would be dismissed also makes
sense. If interpreted narrowly and conservatively, the presence of a novel
issue of Delaware corporate law should also tilt the balance of the equities in
Delaware's favor-though this is a favor that Delaware should be prepared to
return.

297Rapoport v. Litig. Trust of MDIP Inc., No. 1035-N, 2005 WL 3277911, at *8 (Del. Ch.
Nov. 23, 2005) (refusing to grant requested injunction against proceedings elsewhere). The Court of
Chancery, however, noted:

It is well-settled that this Court "is empowered to enjoin a party to an action from
removing the subject of the controversy to a foreign jurisdiction by filing a later
action or proceeding in a foreign forum." It is equally well-settled, however, that
the exercise of such authority "is discretionary in nature and should be exercised
cautiously." A sense of comity owed to the courts of other states drives this
caution.

Id. (quoting Ivanhoe Partners v. Newmont Mining Corp., No. 9281, 1988 WL 34526, at *3 (Del.
Ch. Apr. 7, 1988); 1 DONALD J. WOLFE, JR. & MICHAEL A. PITTENGER, CORPORATE AND
COMMERCIAL PRACTICE IN THE DELAWARE COURT OF CHANCERY § 5-3 (2005)).
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VII. CONCLUSION:
HARDBALL TACTICS FOR KEEPING FORUM

WOULD BE BAD FOR DELAWARE

This article began by elucidating the monetary and nonmonetary
stakes various Delaware actors have in the continued preeminence of the
state's corporate law. This law generates substantial tax revenues for
Delaware, fees for its corporate bar, and prestige for the judges deciding
corporate cases. For these reasons, Delaware's citizens, legislature, corporate
litigators, and judges have a powerful interest in fostering Delaware
corporate law's national preeminence. In many respects these high-powered
stakes will have positive effects. They keep the legislature focused on
updating the DGCL and the Delaware judges keenly focused on the quality
and swiftness of their corporate legal decisions. Reflecting their exceptional
professional commitment, these chancellors and justices frequently speak
and publish as part of academic and professional conferences, and in so
doing have promoted the quality and the legitimacy of Delaware's corporate
law.

298

Yet there is also danger for Delaware in "selling" its corporate law.
As posited in the race for the bottom literature, because managers rather than
shareholders select the state of incorporation, there is a danger that
Delaware's corporate laws will insufficiently attend to agency costs-that is,
pander to managers' self-interest and under protect shareholders' best
interests. The ability of the capital markets to discern this bias and limit it is
uncertain. Admittedly, there is some threat to Delaware's continued
preeminence from the growth of federal corporate law standards, which
might eclipse or marginalize Delaware's corporate law. And if there were
radical claims flight out of Delaware's courts, this too could upset the status
quo-to Delaware corporate law's detriment.

But the greatest threat to Delaware corporate law's preeminence would
be for its lawmakers to overreact and attempt to gain complete control over
the adjudication of Delaware corporate law cases. Hubris is dangerous.
Disregarding principles of comity is dangerous. For Delaware to attempt to
wall off an open-ended system of litigation-the porousness of which helps
to balance the interests of shareholders and managers-would be dangerous,
indeed foolhardy.

298See Hamermesh, supra note 21, at 1788-92 app. A (outlining a series of appearances and
public remarks made by members of the Delaware judiciary at public forums on corporate law);
Kahan & Rock, supra note 42, at 1603 n. 117 (providing a detailed list of corporate law-related
publications by recent members of the Delaware judiciary).
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