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before Kingsbridge commits itself to such a transaction. This is the essence
of an advisory opinion. Businessmen face uncertainties every day.
It is understandable that Kingsbridge would like all uncertainties
eliminated in this situation, to the extent possible. An opinion of
this Court with respect to the effect of § 203 upon stock in a company
which the party seeking the opinion is not now, and may never be,
in a position to acquire, however, would be purely advisory. The
disadvantages of such an opinion with respect to judicial resources
and the orderly development of the law in our system are stated
above. In weighing the advantages of entering such an opinion, while
I take into account that Kingsbridge would receive some advantage
in making a business decision, I also note that, as stated above, a
number of contingencies may make even a decision favorable to
Kingsbridge moot. Under these circumstances, defendants' summary
judgment motion must be denied. Stroud v. Milliken, supra.

[15] In reaching this decision, I find the reasoning in Stroud v.
Milliken controlling. In Stroud, the defendants had issued a notice of
a shareholders meeting which the Stroud plaintiffs complained rep-
resented a breach of fiduciary duty. After suit was filed, the defen-
dants withdrew all contested actions planned for the shareholder
meeting, adopted for shareholder ratification other actions and sub-
mitted to the Court a proposed notice to shareholders consistent with
these changes, which was to be sent to the shareholders upon Court
approval. In response, plaintiffs filed an amended complaint attacking
this proposed notice as a breach of the directors' duty. Thus, the
parties maneuvered the Court into deciding the legality of a share-
holder meeting notice which the defendant had not yet sent. Noting
that any opinion in this situation would be advisory and that the
question of law presented was a significant one, the Supreme Court
found the situation "clearly not ripe for judicial intervention". 552
A.2d at 481.

The Stroud Court noted that ripeness is particularly important
where a declaratory judgment action would decide issues of great
importance or broad impact. In this case, rejection of the ESOP
and convertible preferred shares as voting shares might or might not
have an impact on the decision of Kingsbridge. It would, however,
hakie a very large impact on those corporations and individuals placing
or holding redeemable stock, and on those employers and employees
participating in ESOPs. Kingsbridge's attack on the ESOP, in par-
ticular, points up the extent to which it is inappropriate for the
Court to entertain this declaratory judgment action given the current
posture of the tender offer. In order to remove § 203 as one obstacle
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to a potential merger, Kingsbridge argues that ESOPs which employ
"mirrored" voting schemes are illegal under the common law of
trust and ERISA, in that they do not protect the interest of unvested
employee beneficiaries, a group whose interests are completely un-
related to those of Kingsbridge. In effect, Kingsbridge is arguing
the position which should properly be taken by the representatives
of unvested beneficiaries of ESOPs. Any decision by this Court would
have a substantial impact on both employers and ESOP beneficiaries.
Argument on such an important issue ought to be made by parties
with a tangible and immediate stake in the outcome. Kingsbridge
is not such a party.

Under the ripeness doctrine, as delineated in Stroud v. Milliken,
supra, this action, given the current posture of Kingsbridge's tender
offer, is not ripe. Kingsbridge's summary judgment motion is there-
fore denied.1 2

VII.
For all of the above reasons, the plaintiffs' motions for a pre-

liminary injunction are denied. Kingsbridge's motion for summary
judgment is also denied.

IT IS SO ORDERED.

KLEINHANDLER v. BORGIA
No. 8334

Court of Chancery of the State of Delaware, New Castle
July 7, 1989

This is a purported class action attacking the merger between
The Walter Reade Organization, Inc. (WRO) and WRO Purchasing

12. I have considered Kingsbridge's summary judgment motion in the context
of my related expedited review of the plaintiffs' motions for preliminary injunctions.
I note that the situation involving Kingsbridge's possible acquisition of Dunkin'
Donuts is still fluid, a trial on the merits of the plaintiffs' injunction motions may
follow with dispatch, and therefore the ripeness of Kingsbridge's declaratory judg-
ment action is subject to change. Accordingly, while I have denied Kingsbridge's
motion for summary judgment, I have not dismissed sa sponte the declaratory
judgment portion of Kingsbridge's complaint, which remains outstanding.
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Corporation, a wholly-owned subsidiary of the Coca-Cola Company.
An original complaint filed by a WRO stockholder was dismissed
for failure to state a claim. Upon the filing of the plaintiffs amended
complaint the defendants moved to dismiss or for summary judgment.

The court of chancery, per Vice-Chancellor Berger, held that
the evidence was sufficient to find that there was no issue of material
fact in the plaintiffs Revlon claim, non-disclosure claim, renewed
duty of care and entire fairness claims, or the post-merger price
allegation claim. The court accordingly granted the defendants' mo-
tion for summary judgment.

1. Judgment C--- 181(2), 182

In order to prevail on a motion for summary judgment, the
record must establish that there are no material issues of fact in
dispute and that defendants are entitled to judgment as a matter of
law. DEL. CH. CT. R. 56(c).

2. Judgment 0- 185(2), 185.2(2)

On a motion for summary judgment, the facts must be viewed
in the light most favorable to the plaintiff; however, the plaintiff
may not rely on the unsupported allegations in his complaint to
contest evidence placed in the record by defendants, but must point
to deposition testimony, affidavits, or other evidence to rebut de-
fendants' showing.

3. Corporations C-= 174

A majority stockholder is under no duty to sell its holdings in
a corporation because the sale would be beneficial to minority stock-
holders.

4. Corporations 0= 310(1)

No Revlon duty exists when the corporation in question is not
up for sale.
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5. Corporations C 307, 310(1)

It is settled law that the duty of complete candor requires
directors to disclose all information in their possession that is material
to the transaction at issue.

6. Securities Regulation C= 63, 144

An omitted fact is material if there is a substantial likelihood
that a reasonable shareholder would consider it important in deciding
how to vote or there is a substantial likelihood that the disclosure
of the omitted fact would have been viewed by the reasonable investor
as having significantly altered the "total mix" of information made
available.

7. Corporations 0=- 182.1(1)

Securities Regulation 0=, 49

Any reasonable stockholder who reads the description of the
buy-sell option in the proxy statement would recognize its impact
on a potential third party acquiror.

8. Corporations 0:, 310(1), 584

There is no absolute requirement that an investment banker or
other form of expert be retained before a company enters into a
merger agreement.

Henry Heiman, Esquire, of Heiman & Aber, Wilmington, Delaware;
Stull, Stull & Brody, New York, New York, of counsel; and Law
Offices of Joseph H. Weiss, New York, New York, of counsel, for
plaintiff.

Michael D. Goldman, Esquire, and Richard L. Horwitz, Esquire,
of Potter Anderson & Corroon, Wilmington, Delaware; and Kelley
Drye & Warren, New York, New York, of counsel, for defendants
Dolly Reade Borgia, David A. Bruno, Sheldon Gunsberg, William
C. MacMillen, Jr., Christopher W. Preuster, Edward L. Schuman,
Charles F. Simonelli, and The Walter Reade Organization, Inc.

1990]



DELAWARE JOURNAL OF CORPORATE LAW

A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tun-
nell, Wilmington, Delaware; and Milbank, Tweed, Hadley &
McCloy, New York, New York, of counsel, for defendants Michael
A. Broomfield, Chase G. Carey, Jay H. Green, Richard L. Intrator,
Peter C. Kells, Kenneth S. Williams, Columbia Pictures Industries,
Inc., WRO Purchasing Corp., and The Coca-Cola Company.

BERGER, Vice-Chancellor

This' is a purported class action attacking the merger between
The Walter Reade Organization, Inc. ("WRO") and WRO Pur-
chasing Corporation ("Purchasing"), a wholly-owned subsidiary of
the Coca-Cola Company ("Coca-Cola"). The original complaint,
filed by a WRO stockholder, was dismissed for failure to state a
claim, but plaintiff was given leave to amend. See Kleinhandler v.
Borgia, et al., Del. Ch., Civil Action 8334, Berger, V. C. (March
31, 1987). This is the decision on defendants' motion to dismiss or
for summary judgment with respect to the amended complaint.

I.
Many of the relevant facts are summarized in the earlier decision

and will be repeated here only to the extent necessary to an un-
derstanding of the issues presented by the amended complaint. On
November 4, 1983, as part of the resolution of then pending litigation,
WRO entered into a letter agreement (the "Letter Agreement")
with Columbia Pictures Industries, Inc. ("Columbia"), a Coca-Cola
subsidiary and the owner of approximately 42% of WRO's out-
standing stock. In general, the Letter Agreement provided for a two
year standstill period followed by a buy-sell option. The Letter
Agreement also required that the WRO certificate of incorporation
be amended to create two classes of directors during the term of the
agreement. The seven Class I directors were to be elected by the
public stockholders and were expressly given the exclusive authority
to act on behalf of the corporation with respect to the Letter Agree-
ment. The seven Class II directors were to be designated by Columbia
as long as Columbia owned at least 20% of the outstanding common
stock of WRO. The buy-sell provision of the Letter Agreement could
be initiated by either party during the ten days immediately preceding
October 4, 1985, by notifying the other party of a cash price per
share for the WRO common stock. The receiving party would then
have the right, before November 4, 1985, to become either a buyer
or seller at the stated price.
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Between 1983 and 1985, WRO received several inquiries re-
garding the purchase of its stock or assets, but no firm offers. During
that time, and especially as the trigger date for the buy-sell option
approached, the Class I directors attempted to generate interest in
WRO. For example, Sheldon Gunsberg ("Gunsberg"), Chairman
of the Board and Chief Executive Officer of WRO, spoke with
representatives from 20th Century Fdx, Guild Theatre, Trans-Lux
Corporation and Vistar, among others, about a possible transaction
with WRO. In each case, the prospective acquiror lost interest before
making an offer and in several cases the existence of the buy-sell
option and the uncertainty as to whether Columbia wished to be a
seller were given as the reasons why the third party lost interest.

During the same time frame, the Class I directors analyzed the
company's cash flow, projections of future years' revenue and ap-
praisals of its real estate. By this process they came up with a range
of values for WRO stock from approximately $3.50 to $5.10 per
share. They also reached a consensus that, if WRO were to buy its
shares from Columbia under the buy-sell option, the maximum price
it could pay would be $4.00 per share. The Class II directors
performed their own analysis of WRO during the summer of 1985
not only to determine the value of the company's stock, but also to
help decide whether Columbia wished to buy, sell or hold its WRO
stock. Based upon that analysis, Columbia determined that it wished
to be a buyer at a price in the range of $5.25 per share.

In August, 1985, the Class I directors determined that it would
be in WRO's best interest to arrange a transaction outside of the
terms of the buy-sell option. Accordingly, WRO suggested to Co-
lumbia that the two sides be given thirty days within which to find
a third party buyer at $5.50 per share. Although Columbia was not
interested in the specific proposal made by WRO, it was interested
in entering into negotiations outside of the buy-sell option. At a
meeting set up shortly thereafter Columbia offered to purchase all
the outstanding shares of WRO for $5.00 per share. Columbia was
prepared to go as high as $5.25 per share but did not offer its top
price at the first meeting. The Class I directors considered $5.00 to
be a "superior price," but correctly perceived that Columbia's first
offer was not its highest offer. Preuster Dep., p. 85. As a result,
the Class I directors expressed disappointment in the offered price
and suggested that they would be more comfortable with $5.25 per
share. After some back and forth about $5.10 or $5.15 per share,
Columbia agreed to $5.25 per share.
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On September 23, 1985, Columbia, WRO, and certain stock-
holders of WRO entered into a series of agreements in contemplation
of the merger: Columbia and WRO signed a letter of intent with
respect to the merger; WRO granted Columbia an irrevocable option
to purchase from WRO, at a price of $5.25 per share, up to one
million shares of common stock; WRO and Columbia agreed to toll
the price notice provisions of he Letter Agreement during the term
of the merger and for nine months thereafter if the merger were not
consummated; and certain stockholders, including Gunsberg and
Christopher W. Preuster ("Preuster"), WRO's President and Chief
Operating Officer, granted Columbia irrevocable proxies to vote their
stock (8.5% of the outstanding shares) in favor of the merger and
against other acquisition proposals. Columbia's stock ownership, when
combined with the stock option and irrevocable proxies, gave Co-
lumbia sufficient votes to assure approval of the merger.

The amended complaint expands upon a number of allegations
from the original complaint. For example, instead of merely alleging
that the merger was not the result of arm's-length negotiations, the
amended complaint alleges that both parties were interested only in
a transaction whereby Columbia would obtain all of WRO's stock;
that Columbia determined that it wanted to pay $5.25 per share;
and that the Class I directors acquiesced to the $5.25 price before
there were any negotiations. In addition to these refinements, the
amended complaint includes a post-merger factual allegation in sup-
port of the claimed unfairness of the merger price as well as two
claims that this Court found were not adequately pled in the original
complaint. Specifically, the amended complaint alleges that the Class
II directors never "shopped" WRO or took other steps to obtain
the highest price for the benefit of the public stockholders and that
the proxy statement failed to disclose the fact that third party interest
in acquiring WRO was stifled because of the uncertainties arising
from the buy-sell option.

II.
[1-2] In order to prevail on a motion for summary judgment,

the record must establish that there are no material issues of fact in
dispute and that defendants are entitled to judgment as a matter of
law. Chancery Court Rule 56(c). The facts must be viewed in the
light most favorable to plaintiff. However, plaintiff may not rely on
the unsupported allegations in his complaint to contest evidence
placed in the record by defendants. Rather, plaintiff must point to
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deposition testimony, affidavits or other evidence to rebut defendants'
showing. Feinberg v. Makhson, Del. Supr., 407 A.2d 201 (1979).

A. The "Revlon" Claim.

Plaintiff relies on the decision in Revlon, Inc. v. .AacAndrews &
Forbes Holdings, Inc., Del. Supr., 506 A.2d 173, (1986) for the prop-
osition that where the directors have determined that the company
will he sold or merged, they must ensure that the public stockholders
receive the maximum value attainable in such a transaction. He
argues that the amended complaint states a claim for breach of the
"Revlon" duty since it alleges that the Class II directors did not put
WRO on the auction block and the Class I directors failed to insist
or even request that the Class II directors "shop" the company.

[3-4] This claim fails because it is premised upon an interpre-
tation of Revlon that has been rejected by our courts. In essence,
plaintiff is arguing that a major stockholder, after deciding to acquire
the entire company, must put the company up for auction. In the
words of our Supreme Court, such a proposition is "unsupported
by any accepted principle of law." Bershad v. Curtiss- Wright Corp.,
Del. Supr., 535 A.2d 840, 845 (1987). Bershad unsuccessfully ad-
vocated the same legal theory being advanced by plaintiff here. In
that case, Bershad challenged the cash-out merger of Dorr-Oliver
Inc. ("Dorr-Oliver") by its majority stockholder, Curtiss-Wright
Corp. ("Curtiss-Wright"). Plaintiff alleged, among other things, that
Curtiss-Wright breached its fiduciary duties under Revlon by failing
to auction Dorr-Oliver after deciding to cash-out the minority stock-
holders. The court noted that a stockholder is not required to sell
its holdings simply because the sale would be beneficial to minority
stockholders and held that no Revlon duty was implicated inasmuch
as Dorr-Oliver was never for sale. See also Ivanhoe Partners v. Newmont
Mining Corp., Del. Supr., 535 A.2d 1334, 1345 (1987).

In this case, there is no allegation that WRO was "for sale"
within the meaning of Revlon. To the contrary, the record establishes,
and plaintiff's amended complaint recognizes, that Columbia was
not interested in selling its controlling interest in WRO. See, e.g.
Amended Complaint 21(a); Peter C. Kells Dep., p. 40. Columbia
was under no obligation to sell its WRO stock and its designees on
the WRO board were under no obligation to facilitate such a sale.
In short, there is no Revlon claim here, where WRO was not being
sold to a third party but was being acquired by its 42% stockholder.
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B. The Non-Disclosure Claim.

Plaintiff argues that the proxy statement omitted material in-
formation by failing to explain that the buy-sell option interfered
with any effort to sell WRO to third parties. It is undisputed that
the buy-sell option did have a negative impact on third party interest
in WRO and the proxy statement does not contain any express
statement to that effect. However, the proxy statement does describe
the terms of the buy-sell option; the fact that the company had
received inquiries but no offers with respect to the purchase of its
stock or assets; and the fact that the WRO directors, themselves,
decided that the buy-sell option interfered with their ability to ne-
gotiate the best possible transaction with Columbia. Proxy Statement,
p. 4, 5.

[5-6] It is settled law that the duty of complete candor requires
directors to disclose all information in their possession that is material
to the transaction at issue. Rosenblatt v. Getty Oil Co., Del. Supr.,
493 A.2d 929, 944 (1985) (quoting Lynch v. Vickers Energy Corp., Del.
Supr., 383 A.2d 278 (1977)). An omitted fact is material if "there
is a substantial likelihood that a reasonable shareholder would con-
sider it important in deciding how to vote" or there is a "substantial
likelihood that the disclosure of the omitted fact would have been
viewed by the reasonable investor as having significantly altered the
'total mix' of information made available." Ibid. (quoting T.S.C.
Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976)). Applying
this standard, I find that the omitted information is not material.

[7] Any reasonable stockholder who reads the description of the
buy-sell option in the proxy statement would recognize its impact
on a potential third party acquiror. Assuming that WRO assigned
its rights under the buy-sell option to a third party, that entity would
be able to give Columbia notice of a price per share for WRO's
stock. However, the third party would be at risk that Columbia
would respond by electing to buy all of WRO's outstanding stock
at the quoted price, thereby defeating the interests of the potential
acquiror. A stockholder reading the proxy statement is also alerted
to the negative impact of the buy-sell option by the fact that the
Class I directors wished to avoid the use of that option in negotiating
a merger with Columbia. In light of these disclosures, I am satisfied
that the additional disclosures suggested by plaintiff would not have
significantly altered the total mix of information disseminated to the
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WRO stockholders. See Bershad v. Curtiss- Wright Corp., 535 A.2d at
847.*1

C. The Renewed Duty of Care and Entire Fairness Claims.

Plaintiff argues that his renewed and somewhat expanded al-
legations of unfair dealing, unfair price and the absence of due care
are sufficient to defeat a motion to dismiss. Even if that is correct,
the allegations are not sufficient to survive a motion for summary
judgment. With respect to the unfair dealing claim, plaintiff focuses
on the allegation that there were no negotiations as to the merger
price. He attempts to support those allegations by noting that Co-
lumbia was interested in paying $5.25 per share and that the initial
offer of $5.00 per share was made for negotiation purposes.

Plaintiff seems to believe that no negotiations took place simply
because the final price was the same price Columbia had privately
determined it was willing to pay. The record, however, establishes
that there were negotiations. Columbia's first offer was $5.00 per
share. The Class I directors apparently were willing to accept $5.00
per share if they could not get any more because they considered
$5.00 a superior price. Nonetheless, they successfully negotiated a
five percent increase in the original offered price. If there had been
no negotiations, on this record it seems clear that the merger price
would have been $5.00 rather than $5.25. Plaintiff has pointed to
no evidence that would suggest the negotiations were a sham and,
thus, has failed to meet his burden of rebutting the evidence that
the merger price was fairly negotiated.

[8] Plaintiff's due care claim is equally deficient. He attacks the
Class I directors for failing to inform the Columbia designees of
discussions with third parties about the possible acquisition of WRO
and complains that neither class of directors obtained an appraisal
of the company or the advice of an investment banker. These al-
legations do not state a claim for breach of the duty of due care.

1. *1 note, in passing, that the amended complaint also alleges that the
proxy statement is misleading for failure to disclose "the higher valuation placed
upon the shares of the company by defendants Gunsberg and Preuster .... "
Amended Complaint, 23. However, plaintiff makes no reference to this charge
in his brief and the record indicates that neither Gunsbcrg nor Preuster valued
WRO at above $5.25 per share. See, e.g., Gunsberg Dep., p. 65, 70, 71; Preuster
Dep., p. 29-30.
[Note for galley - delete "1" in both spots]
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There is no absolute requirement that an investment banker or other
form of expert be retained before a company enters into a merger
agreement. Weinberger v. U.O.P., Inc., Del. Supr., 457 A.2d 701
(1983). The fact that the Class I directors did not inform the Class
II directors of their discussions with third parties, likewise, is in-
sufficient to create a due care claim. The WRO board was specifically
structured so as to exclude the Class II directors from any partici-
pation in a transaction between Columbia and WRO. Thus, the
Class II directors were not exercising any fiduciary duties on behalf
of WRO with respect to this transaction and their level of care is
not an issue.

D. The Post-Merger Price Allegation.

The original complaint alleged that the merger price was grossly
inadequate because, among other things, it was significantly less than
the company's liquidation value and because WRO had experienced
increases in net earnings, working capital and stockholders' equity
and was poised to continue its financial growth. The amended com-
plaint elaborates on the alleged inadequacy of the merger price by
noting that in March, 1987, Columbia agreed to sell WRO to
Cineplex Odeon for the equivalent of $5.86 per share and that the
proposed sale did not include $11.8 million in cash and other assets
acquired in the Coca-Cola/WRO merger. This new allegation adds
nothing to the earlier claim, which was dismissed. Indeed, plaintiff
only suggests that this new allegation "could be related to the issue
of damages after liability is established." Plaintiffs Brief, p. 14.

Based upon the foregoing, defendants' motion for summary
judgment is granted. IT IS SO ORDERED.

MAI BASIC FOUR, INC. v. PRIME COMPUTER, INC.
No. 10,868

Court of Chancery of the State of Delaware, New Castle
June 13, 1989

Plaintiffs sought a preliminary mandatory injunction to compel
directors of the defendant corporation to hold the annual stockholders
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meeting on the date previously scheduled but subsequently postponed.
The court of chancery, per Vice-Chancellor Hartnett, denied the
injunction, holding that: (1) defendant directors acted in the best
interest of the stockholders in delaying the annual meeting, (2)
plaintiffs failed to submit evidence sufficient to show the truth of
their allegations, and (3) plaintiffs did not show a reasonable prob-
ability of success on the merits or establish a clear legal right to a
mandatory injunction.

1. Corporations 0= 310(1)

Directors acted in stockholders' best interests in delaying the
annual meeting for a reasonable time in order to permit the stock-
holders to evaluate a new and much less attractive tender offer and
in order to give the directors reasonable time to find alternatives to
the new offer.

2. Injunction 0- 133, 136(1)

Plaintiffs are not entitled to injunctive relief when they have
not shown a reasonable probability of success on the merits and have
not established a clear legal right to a mandatory injunction.

3. Injunction C 145

Motions 0- 26

Failure of plaintiff to submit evidence by affidavit or otherwise
that the allegations are true will result in the court disregarding the
assertions.

4. Corporations C-- 191, 192, 310(1)

The statutory language of section 21 1(c) of the Delaware General
Corporation Law does not absolutely mandate the holding of an
annual meeting where the directors are acting in the stockholders'
best interests in delaying the annual meeting. DEL. CODE ANN. tit.
8, § 211(c) (1981).

Michael D. Goldman, Esquire, of Potter, Anderson & Corroon,
Wilmington, Delaware; and Matthew Gluck, Esquire, William G.
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McGuinness, Esquire, and Dale Cendali, Esquire, of Fried, Frank,
Harris, Shriver & Jacobson, New York, New York, of counsel, for
plaintiffs MAI Basic Four, Inc. and Choice Corporation.

R. Franklin Balotti, Jr., Esquire, and Jesse A. Finkelstein, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware; Paul K.
Rowe, Esquire, of Wachtell, Lipton, Rosen & Katz, New York,
New York; and James C. Burling, Esquire, of Hale and Dorr,
Boston, Massachusetts, of counsel, for defendants Prime Computer,
Inc., Frank Brunetta, Anthony Craig, John S. Dulaney, David J.
Dunn, John E. Nolan, Jr., John E. Sheehan, and Harold A. Strick-
land.

HARTNETT, Vice-Chancellor

Plaintiffs, which have outstanding a Tender Offer for the shares
of Prime Computer, Inc. ("Prime"), moved for a preliminary man-
datory injunction to compel the directors of Prime to hold the Annual
Stockholders Meeting of Prime on June 14, 1989-tomorrow-a date
previously scheduled but subsequently postponed.

I find that, considering all the facts and circumstances, the
directors of Prime had a sufficient reason to postpone the meeting
and therefore plaintiffs' motion for an injunction must be denied.
Cf. Aprahamian v. HBO, Del. Ch., 531 A.2d 1204 (1987),

I
On November 15, 1988, the plaintiffs, MAI Basic Four, Inc.

("Basic") and Choice Corporation, commenced an all-cash all-shares
tender offer for all the shares of Prime at $20 for each share of
Prime.

Prime's Board resisted that tender offer and on December 20,
1988 I denied plaintiffs' request for a preliminary injunction setting
aside certain defense mechanisms of Prime holding that the appli-
cation was premature.

As part of their defense strategy the directors of Prime set May
12, 1989 as the date for the annual meeting of the corporation. On
March 3, 1989 Basic announced a proxy contest to remove all of
Prime's directors and replace them with nominees committed to a
so1e of Prime to Basic. Prime then postponed the annual meeting
until June 14, 1989 and announced it intended to solicit third party
offers for Prime.
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On May 15, 1989 the directors of Prime announced they were
dismantling Prime's Stockholder Rights Plan ("poison pill") and
waiving the provisions of 8 Del. C. § 203 until June 2, 1989 so that
nothing would prevent Basic from buying Prime for $20 cash per
share.

On June 1, 1989 Basic withdrew its long-standing all-cash all-
shares $20 tender offer and made a new tender offer of $19.50 cash
for 75% of Prime's shares and "junk" paper for the remaining 25%
of the shares in a second-step squeeze-out merger. Basic's offer thus
declined from a value of $1.3 billion-all in cash-to $975 million
in cash plus junk paper. The June 1 Tender Offer is obviously a
new offer and is the type of coercive tender offer which has been
consistently criticized by the courts of Delaware. Unocal Corp. v. Mesa
Petroleum Co., Del. Supr., 493 A.2d 946 (1985); Ivanhoe Partners v.
Newmont Mining Corp., Del. Supr., 535 A.2d 1334 (1987).

In response to this new offer, the directors postponed the annual
meeting of Prime from June 14, 1989 to July 26, 1989.

II
[1] I find that the directors have acted in the best interests of

the stockholders of Prime in delaying the annual meeting for a
reasonable time in order to permit the stockholders to evaluate the
new and much less attractive offer of Basic and in order to give the
directors of Prime reasonable time to find alternatives to Basic's new
offer. Cf. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., Del.
Supr., 506 A.2d 173 (1986).

The proxy battle for control of the Board of Prime is merely
part of Basic's effort to acquire the shares of Prime and it is obviously
in the best interests of the Prime shareholders that they ultimately
receive the best possible price for their shares. If the annual meeting
goes forward tomorrow any chance for a higher price for Prime
shares may vanish.

[2] The plaintiffs have therefore not shown that they have a
reasonable probability of success on the merits nor have they estab-
lished a dear legal right to a mandatory injunction. Steiner v. Simmons,
Del. Supr., 111 A.2d 574 (1955).

III
[3] Plaintiffs, in their Opening Brief, assert: "The true moti-

vation for the deferral of the meeting is further evidenced by the
selection of the July 26 date; as Prime is well aware, Basic cannot
as a matter of law complete any transaction based upon a July 26
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meeting date prior to the expiration of its financing commitments
on July 31, 1989." If this were true it might be necessary for me
to move the annual meeting forward from July 26, however plaintiffs
submitted no evidence by affidavit or otherwise that the allegation
is true and therefore I have disregarded the assertion.

[4] I also find that plaintiffs' argument that 8 Del. C. § 211(c)
absolutely mandates the holding of the annual meeting tomorrow is
without merit. Speiser v. Salser, Del. Ch., 525 A.2d 1001 (1987).

Plaintiffs' Motion For a Preliminary Injunction is therefore
denied. IT IS SO ORDERED.

PARAMOUNT COMMUNICATIONS INC. v. TIME INC.

No. 10,866
IN RE TIME INC. SHAREHOLDER LITIGATION

No. 10,670
Court of Chancery of the State of Delaware, New Castle

June 9, 1989
Tender offeror, Paramount Communications Inc., sought a tem-

porary restraining order requiring the parties in a share exchange
agreement to give Paramount five days notice of any intent to amend
the agreement. Paramount argued that without such relief a modi-
fication of the agreement would create a substantial impediment to
the offer extended by Paramount.

The court of chancery, per Chancellor Allen, held that the
possible impediments to the ability to complete a merger, even if
substantial, lacked the immediacy necessary to justify preliminary
relief, and the claimed injury was far too speculative to warrant
judicial intervention of the type sought.

1. Injunction 0 1, 132

A temporary restraining order is, by reason of its hurried,
sometimes ex parte nature, a poor occasion for a court to make any
but the most evident legal conclusions.
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2. Injunction C- 14

The focus on a motion for a restraining order is in fact and
ought to be upon the occurrence or imminent threat of irreparable
injury.

3. Injunction C 134, 136(1), 136(3)

To prevail on a motion for a restraining order, the moving
party must show a threat of imminent irreparable damage and claims
that are colorable, litigable, or raise questions which deserve serious
attention.

4. Injunction C- 137(1)

Where a court maintains the power to grant effective relief after
final hearing, the grant or denial or interim relief does not appear
legally critical.

5. Injunction 0 137(1), 154

Where a court maintains the power to grant effective relief after
final hearing, and both parties to the agreement in dispute are before
the court, the power to grant effective relief is assured.

6. Injunction O== 137(1), 154

Where the court cannot perceive that any posited injury that
may relate to possible impediments to the ability of a tender offeror
to complete a second-step merger successfully, even if substantial,
has the immediacy necessary to justify preliminary relief, such relief
will not be granted.

Bruce M. Stargatt, Esquire, Josy W. Ingersoll, Esquire, of Young,
Conaway, Stargatt & Taylor, Wilmington, Delaware, for Paramount
Communications Inc.

Henry A. Heiman, Esquire, of Heiman, Aber & Goldlust, Wil-
mington, Delaware, for shareholder plaintiffs.
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Martin P. Tully, Esquire, Lawrence A. Hamermesh, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for Time
Inc.

Charles F. Richards, Jr., Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for Warner Communications Inc.

ALLEN, Chancellor

Pending is an application for the issuance of a temporary re-
straining order in each of the captioned cases. The order sought
would relate to an agreement denominated the Share Exchange
Agreement entered into between defendants Time Incorporated and
Warner Communications Inc. on March 3, 1989 and subsequently
amended. Plaintiff Paramount Communications Inc. is presently ex-
tending an offer to purchase up to all of the outstanding shares of
Time for cash, upon conditions. On June 7, Paramount originally
sought, on an emergency basis, an order enjoining the parties to
the Share Exchange Agreement from exchanging stock as provided
in that Agreement. That application was denied on condition that
those parties volunteered to hold matters in status quo for two days
in order to give all participants in the litigation time to confer. That
time having been exhausted, and the parties being unable to resolve
this aspect of their disputes, the original motion has been renewed.
Now, however, Paramount seeks less intrusive preliminary relief. It
seeks only an order requiring the parties to the Share Exchange
Agreement to give it five days' notice of any intent to amend that
Agreement. This application is joined in by plaintiffs in consolidated
actions brought as a shareholder class action purportedly on behalf
of Time shareholders.

The gist of the argument advanced to justify this relief is that
without it, Time and Warner may elect to amend the Agreement
to permit an immediate exchange of stock; to lift a restriction on
the transfer or voting of the shares issued under the Agreement; or
otherwise modify the Agreement in a way that will create a substantial
impediment to Paramount's bid (or other bids, the shareholder plain-
tiffs add). Such an impediment-should it eventuate-would be very
real, both sets of plaintiffs assert. The stock that might be issued to
Warner would, at current market levels, have a value of some $1.2
billion. The stock that Warner would be called upon to issue would
have a current value of about $977 million. Plaintiffs say, however,
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that the extent of the impediment that the issuance of exchange stock
would create is not shown by the net value of the exchange, but by
the value of the Time stock alone. It is that amount which will have
to be additionally financed by an acquiror, even if relatively prompt
repayment could be expected by liquidation of the Warner stock
upon consummation of a second-step merger. This is a very sub-
stantial amount, even in a transaction, such as the one Paramount
proposes, that it is said would require about $14 billion to fund.
Equally important, the presence of an 11 % block of stock in Warner's
hands acts, Paramount says, as an extraordinarily powerful imped-
iment to closing the tender offer because it may make more difficult
the accomplishment of a second-step merger. (See, e.g., 8 Del. C.
§ 203(a)(3); Art. V, Charter of Time Incorporated).

Defendants assert that there is no justification here for the court
to restrict their commercial freedom to modify their Agreement as
they may see fit without notifying others in advance. Primarily this
is the case, they assert, because even if plaintiffs were ultimately
shown to be correct in their assertion that the Share Exchange
Agreement was an invalid contract, fully effective relief could be
granted post-trial. Both parties to the Agreement are before the court
and the shares that may be issued are to be non-transferable during
the relevant period. Therefore, defendants say, the transaction can
be rescinded post-trial if plaintiffs prove their claim.

Moreover, defendants say, it is quite a remote possibility that
either set of plaintiffs will be shown ultimately to have a right to
cause the Share Exchange Agreement to be voided. That Agreement,
it is said, is a negotiated arm's-length contract designed to accomplish
several valid purposes. They claim that when it was negotiated, both
boards were under an obligation to exercise informed judgment in
the good faith pursuit of valid corporate goals, but neither was under
any duty to "sell" its corporation or to refrain from entering into
contracts that might impede a future auction sale of their companies,
so long as any such contracts reflected the exercise of informed
business judgment. Accordingly, it is asserted that the claim that the
Share Exchange Agreement represents a "lock-up" agreement that
creates an invalid restraint upon a proposed sale of Time is simply
legally incorrect, in defendants' view.

The legal issues that appear to be raised by the question of the
validity of the Share Exchange Agreement are ones that have not
yet been addressed in Delaware or elsewhere. These issues fall under
the general heading "when do Revlon duties arise?" They are of
course related to, but may be distinguished from, the general question
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"what do Revlon duties entail?" The specific question that first
arises here is whether the special obligations that a board bears in
a context in which a change in control transaction is negotiated (see
Mills Acquisition Co., et al. v. Macmillan, Inc., et al., Del. Supr., Cons.
Nos. 415 & 416 (May 3, 1989), slip op. at 56) arise when a stock
for stock merger is negotiated and that transaction is not a reactive
measure to a hostile offer. Compare In Re Holly Farms Corporation
Shareholders Litigation, Del. Ch., C.A. No. 10350, Hartnett, V.C.
(December 30, 1988), slip op. at 12 (where stock for stock merger
is in reaction to hostile bid, Revlon duties obtain).

[1-3] While the court has been invited (the word fails to capture
the insistent quality of Warner's advocacy on the point) to address
this interesting and important question on this motion, neither pru-
dence nor precedent suggests that that task ought to be undertaken
now. A motion for a temporary restraining order is, by reason of
its hurried, sometimes ex parte nature, a poor occasion for a court
to make any but the most evident legal conclusions (even acknowl-
edging that such conclusions that may be reached will be tentative).
The focus on such a motion is in fact and ought to be upon the
occurrence or imminent threat of irreparable injury. Cottle v. Carr,
Del. Ch., C.A. No. 9612 (February 9, 1988). As Vice Chancellor
Jacobs said in his oral disposition of a restraining order request, to
prevail on such a motion, the moving party most show "a threat
of imminent irreparable damage and claims that are colorable, lit-
igable or that raise questions deserving serious attention." Robert M.
Bass Group, Inc. v. Evans, Del. Ch., C.A. Nos. 9953 and 9909 (June
10, 1988). Thus, my principal focus on this application is upon the
irreparable quality of any harm that may reasonably be forecast to
befall the party plaintiffs before a preliminary injunction may be
heard and the matter addressed on a more fully developed record.

[4-5] In that connection, I have not been persuaded at this
stage, even assuming that this is a situation in which Revlon is
apposite, that this is an instance in which "in the absence of an
injunction, [the offeror] will lose the opportunity to bid for [the
target] and [the target's] shareholders will lose the ability to achieve
the highest value for their shares." In Re Holly Farms Corp., [Current
Transfer Binder] Fed. Sec. L. Rep. (CCH) 94,181, at 91,645
(Del. Ch., December 30, 1988). Paramount has made its offer con-
tingent upon the Share Exchange Agreement being "permanently
enjoined . . . or terminated . . . prior to the exchange of shares."
Thus, even if the status quo were forcibly maintained by court order,
Paramount under its offer would-putting all other conditions aside-
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have no obligation to close the tender offer until final hearing.
Therefore, so long as the court maintains the power to grant effective
relief after final hearing, the grant or denial of interim relief would
not appear legally critical. As both parties to the Agreement are
before the court, that power is assured. See News International Pc. V.
Warner Communications, Inc., Del. Ch., O.A. No. 7420, Brown, C.
(January 12, 1984).

[6] Nor can I perceive that any posited injury that may relate
to possible impediments to the ability to complete a second-step
merger successfully, even if substantial, have the immediacy necessary
to justify relief of the sort now sought. At a minimum, it would
take some months to complete the work necessary to merge Time
Incorporated into another firm. The Time-Warner merger has been
in process for some months and in all likelihood, would not be in
a position to close for some months more. No reason has been
advanced to support the view that a successful Paramount effort
could be expected to move more quickly. These matters may be
fully adjudicated in the time necessary to get required approvals.
This element of claimed injury appears far too speculative at this
stage to warrant judicial intervention even of the limited type sought.

Indeed, the speculative nature of much if not all that plaintiffs
foresee is apparent. They in effect admit as much in seeking the
limited relief they do seek: an assured opportunity to litigate if and
when Time or Warner decide to exercise rights under the Agreement.
While this is an understandable request, it has not been shown to
my satisfaction that Paramount has legal rights that will be irreparably
injured by such exercise, or that the legal and equitable rights of
Time shareholders will be irreparably injured by such an act.

I therefore do not believe myself authorized to issue the remedy
sought. The motion is denied.

The case will proceed expeditiously and counsel are directed to
confer immediately with respect to a discovery schedule. Depositions
should commence as quickly as may responsibly be done.
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PARAMOUNT COMMUNICATIONS INC. v. TIME INC,
No. 10,866

IN RE TIME INC. SHAREHOLDER LITIGATION
No. 10,670 (Consolidated)

LITERARY PARTNERS, L.P. v. TIME INC.
No. 10,935

Court of Chancery of the State of Delaware, New Castle
July 14, 1989

(Revised July 17, 1989)
In this consolidated action, shareholders and a bidder for Time

Inc. sought to preliminarily enjoin Time's purchase of and consol-
idation with Warner Communications Inc. Originally, the Time-
Warner transaction was proposed as a merger of the two corporations.
However, after Paramount Communications Inc. made a cash tender
offer for all shares of Time, Time and Warner recast the transaction
as an acquisition-consolidation in order to avoid a shareholder vote.
The plaintiffs opposed the Time-Warner transaction because it would
require Time to take on at least $7 billion of new debt and to pay
a large control premium to shareholders of Warner Communications.

The court of chancery, per Chancellor Allen, held that Time's
Board of Directors had no duty to shift from long-term to immediate
maximization of share values after a third party cash tender offer
for all shares. The court also held that the Time Board could per-
missibly recast the form of a merger transaction to avoid a shareholder
vote after a third party tender offer. The court noted that the action
undertaken by the Time Board was reasonable because it sought to
protect long-term strategic business planning from a takeover threat.

1. Injunction c= 144, 151

In considering a motion for a preliminary injunction, the court
will assume the fact in favor of the moving party if it appears after
evaluating all of the evidence in the record that there is a reasonable
likelihood that on final hearing that fact will be so established by a
preponderance of the evidence.

2. Injunction c= 14, 15, 134, 136(1)

The legal test for the issuance of a preliminary injunction has
essentially three parts: first, those seeking the relief must establish
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a reasonable likelihood of success on the merits of their claims;
second, it must be established that failure to grant the relief sought
will result in injury to plaintiffs that will not be remediable by later
injunctive relief or compensable by an award of damages; last, the
court must evaluate the chance that the defendants or other persons
will be injured by the improvident granting of the relief sought and
whether any injury of that kind could itself be remedied later.

3. Injunction 0= 135, 151

In considering a motion for a preliminary injunction, the court
must weigh and balance all of the equities.

4. Corporations C 310(1)

Under Delaware law, directors are under no obligation to act
so as to maximize the immediate value of the corporation or its
shares, except in the special case in which the corporation is in a
"Revlon mode."

5. Corporations 0-= 310(1), 310(2)

Delaware law recognizes that directors, when acting deliberately,
in an informed way, and in the good faith pursuit of corporate
interests, may follow a course designed to achieve long-term value
even at the cost of immediate value maximization.

6. Corporations 0=, 310(1)

A subjective disinclination to sell a company will not prevent
the board of directors from assuming the duty to immediately max-
imize share values when the board decided to enter an extraordinary
transaction including, at a minimum, a change in corporate control.

7. Corporations 0= 310(1)

The duty to immediately maximize share values, "Revlon duty,"
exists whether the "sale" of a corporation takes the form of an active
auction, a management buyout, or a "restructuring."
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8. Corporations 0 310(1)

Not every offer or transaction affecting the corporate structure
will require a board of directors to immediately maximize share
values or invoke the Revlon duties; thus, a refusal to entertain offers
may comport with a valid exercise of business judgment.

9. Corporations C- 310(1)

At a minimum, Revlon requires that there be the most scrupulous
adherence to ordinary principles of fairness in the sense that stock-
holder interests are enhanced, rather than diminished, in the conduct
of an auction for the sale of corporate control.

10. Corporations 0 310(1)

A corporate transaction that does represent a change in corporate
control does place the board in a situation in which it is charged
with the single duty to maximize current share value.

11. Corporations C 310(1), 320(11)

In a proposed stock-for-stock corporate merger, where the shares
of both constituent corporations are widely held and where control
of both corporations would have remained in a large, fluid, change-
able, and changing market, then corporate control can be expected
to remain unaffected by the merger.

12. Corporations 0=- 310(1), 310(2)

A would-be acquiror or a target company's shareholder has no
right to stay the exercise of director power under section 141 of the
General Delaware Corporation Law pending the resolution of an
attempt to acquire control. So long as the board acts in good faith
and deliberately, its acts during such period will be undisturbed
unless they are found to be defensive, in which event they must be
shown to be reasonable in relation to the threat posed by the offer.
DEL. CODE ANN. tit. 8, § 141 (1987).
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13. Corporations C 310(1)

Board of director action designed to defeat a tender offer that
the board finds to be at an unfair price, particularly an offer that
is for less than all of the stock and has no announced second step
at all-is not ipso facto invalid simply because it is effective and thus
does deprive some shareholders of an option they might have taken.

14. Corporations 0=, 310(1)

Under Delaware law, the validity of "defensive" measures to
an attempt to acquire control is addressed under a Unocal analysis,
not under the narrower Revlon case.

15. Corporations C 297, 310(1)

Under Delaware law, the principle is well established that ma-
nipulation of the corporate machinery for the accomplishment of
inequitable purposes will not be countenanced.

16. Corporations 0= 297, 310(1)

A merger transaction requires board determination approving
an agreement of merger. DEL. CODE ANN. tit. 8, § 251(b) (1987).

17. Corporations 0 297, 310(1)

Once a board approves an agreement of merger, it does not
lose the power to reconsider that action prior to a shareholder vote.

18. Corporations 0- 197, 297, 310(1)

Delaware law creates no power in shareholders to authorize a
merger without the prior affirmative action of the board of directors.

19. Corporations C 310(1)

The Unocal "enhanced" form of business judgment review ap-
plies, at the least, to all actions taken after a hostile takeover attempt
has emerged that are found to be defensive in character.
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20. Corporations e 310(1)

While the preexistence of a potential transaction may have per-
tinence in evaluating whether implementing it or a modified version
of it after the board is under attack is a reasonable step in the
circumstances, that fact does not authorize dispensing with the Unocal
form of analysis.

21. Corporations C 310(1), 310(2)

An all-cash, all-shares offer falling within a range of value that
a shareholder might reasonably prefer, to be followed by a prompt
second-step merger for cash, could not, so long as it involved no
deception, be construed as a sufficient threat to shareholder interests
to justify as reasonable board action that would permanently foreclose
shareholder choice to accept that offer.

22. Corporations 0- 310(1)

Where a defensive action to a threatened takeover had its origin
and central purpose in bonafide strategic business planning, and not
in questions of corporate control, and where the achievement of the
long-term strategic plan represented a most important corporate
policy, the board's actions may be upheld as a proper exercise of
business judgment.

23. Corporations C-- 310(1)

Where a board of directors has not elected explicitly or implicitly
to assume the special burdens recognized by Revlon, but continues
to manage the corporation for long-term profit pursuant to a pre-
existing business plan that itself is not primarily a control device or
scheme, the corporation has a legally cognizable interest in achieving
that plan.

24. Corporations C 310(1)

A defensive action to a threatened takeover was reasonable in
relation to the specific threat posed when the objective of the action,
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realization of a long-term strategic plan, was reasonably seen as of
unquestionably great importance by the board, when the reactive
step was effective but not overly broad, and when the defensive step
did not legally preclude the successful prosecution of a hostile tender
offer.

25. Corporations C 297, 310(1)

The financial vitality of the corporation and the value of the
company's shares is in the hands of the directors and managers of
the firm.

26. Corporations 0 297, 310(1)

The corporation law does not operate on the theory that direc-
tors, in exercising their powers to manage the firm, are obligated
to follow the wishes of a majority of shares.

27. Corporations = 297, 310(1)

Directors, not shareholders, are charged with the duty to manage
the firm.

Bruce M. Stargatt, Esquire, Edward B. Maxwell, 2d, Esquire, David
C. McBride, Esquire, Josy W. Ingersoll, Esquire, Melanie K. Sharp,
Esquire, and Jan R. Jurden, Esquire, of Young, Conaway, Stargatt
& Taylor, Wilmington, Delaware; and Melvyn L. Cantor, Esquire,
Michael J. Chepiga, Esquire, David E. Massengill, Esquire, Michael
Bailey, Esquire, Nicholas Even, Esquire, Elizabeth McGarry, Es-
quire, Jill Owens, Esquire, Peter Thomas, Esquire, Seth A. Ribner,
Esquire, Jonathan Rich, Esquire, David Rosenthal, Esquire, Joseph
F. Wayland, Esquire, and David Woll, Esquire, of Simpson, Thacher
& Bartlett, New York, New York, for plaintiffs Paramount Com-
munications Inc. and KDS Acquisition Corporation.

Henry A. Heiman, Esquire, and Gary W. Aber, Esquire, of Heiman,
Aber & Goldlust, Wilmington, Delaware; and Stuart H. Savett,
Esquire, of Kohn, Savett, Klein & Graf, P.C., Philadelphia, Penn-
sylvania; and Sherrie R. Savett, Esquire, of Berber & Montague,
P.C., Philadelphia, Pennsylvania, for shareholder plaintiffs in No.
10,670.
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P. Clarkson Collins, Jr., Esquire, Lewis H. Lazarus, Esquire, and
Barbara MacDonald, Esquire, of Morris, James, Hitchens & Laz-
arus, Esquire, and Barbara MacDonald, Esquire, of Morris, James,
Hitchens & Lazarus, Esquire, and Barbara MacDonald, Esquire, of
Morris, James, Hitchens & Williams, Wilmington, Delaware; and
Michael R. Klein, Esquire, Raymond C. Clevenger, III, Esquire,
Richard W. Cass, Esquire, Thomas W. Jeffrey, Esquire, and Eric
R. Markus, Esquire, of Wilmer, Cutler & Pickering, Washington,
D.C., for shareholder plaintiffs in No. 10,935.

Martin P. Tully, Esquire, Thomas Reed Hunt, Jr., Esquire, Lawr-
ence A. Hamermesh, Esquire, Palmer L. Whisenant, Esquire, and
R. Judson Scaggs, Jr., Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Robert D. Joffe, Esquire, Rory 0.
Millson, Esquire, and John E. Beerbower, Esquire, of Cravath,
Swaine & Moore, New York, New York, for Time Inc., TW Sub
Inc. and the individual defendants.

Charles F. Richards, Jr., Esquire, William J. Wade, Esquire, Thomas
A. Beck, Esquire, Gregory V. Varallo, Esquire, Michael J. Feinstein,
Esquire, Daniel A. Dreisbach, Esquire, and William P. Bowden,
Esquire, of Richards, Layton & Finger, Wilmington, Delaware;
Herbert M. Wachtell, Esquire, William C. Sterling, Jr., Esquire,
Peter C. Hein, Esquire, Kenneth B. Forrest, Esquire, Barbara Rob-
bins, Esquire, Andrew C. Houston, Esquire, Benjamin E. Rosen-
berg, Esquire and George T. Conway, III, Esquire, of Wachtell,
Lipton, Rosen & Katz, New York, New York; and Paul, Weiss,
Rifkind, Wharton & Garrison, New York, New York, for Warner
Communications Inc.

ALLEN, Chancellor

Pending are motions in several related lawsuits seeking, prin-
cipally, a preliminary injunction restraining Time Incorporated from
buying stock under a June 16, 1989, offer to purchase 100 million
shares of common stock (comprising 51 % of the outstanding common
stock) of Warner Communications Inc. at $70 per share cash. That
offer may close no earlier than July 17, 1989. The only condition
to that closing is the submission of tenders of at least 100 million
of Warner's outstanding shares. The offer contains no financing
condition and in all events the $10.4 billion necessary to finance the
purchase and related re-financings has been obtained. See Britt Aff.,
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2, 3. The motion does not seek to require Time to dismantle its
"poison pill" takeover defense or to take other action sought in the
complaints.I

Plaintiffs in these lawsuits include Paramount Communications
Inc. and its KDS Acquisition Corp. subsidiary, which is itself cur-
rently extending an offer to purchase up to all shares of Time at
$200 per share; various holders of modest amounts of Time common
stock, who purport to represent Time shareholders as a class; and
several very substantial Time shareholders who sue on their own
behalf. Defendants are Time Incorporated, all 12 of its current and
three recently resigned directors, as well as Warner Communications
Inc.

On this motion, the court is required to express an opinion on
the question whether the directors of Time, who plainly have been
granted the legal power to complete a public tender offer transaction
that would be the first stage in accomplishing a thoughtfully planned
consolidation of the business of Time with that of Warner Com-
munications, have a supervening fiduciary obligation to desist from
doing so in order that it be made more likely that the shareholders
of Time will be afforded an opportunity to accept the public tender
offer for all shares extended by Paramount's KDS subsidiary. The
record in this case indicates-and the information before the Time
board on June 16 when it made the critical decision to reject the
transaction offered by Paramount indicated as well-that it is very
unlikely that the market price of Time stock immediately following
consummation of the now planned two-stage Warner transaction will
equal the initial $175 price offered by Paramount.

It is the gist of plaintiffs' position in the various lawsuits now
before this court that Time's board of directors does have such a
supervening fiduciary duty and has failed to understand or, more
accurately, has chosen to ignore that fact, in order to force the
Warner transaction upon the corporation and its shareholders-a
transaction that, plaintiffs assert, the shareholders would not approve,
if given the opportunity to vote on the matter. The board of Time

1. In their complaints, plaintiffs seek, among other relief, to require the
board to excuse a follow-up merger between Time and any Paramount affiliate
from certain voting requirements of the Time certificate of incorporation and of
Section 203 of the Delaware General Corporation Law; to require the board to
redeem the company's preferred stock purchase rights that impede the closing of
any offer; and to rescind a certain Share Exchange Agreement between Time and
Warner, which is touched upon below.
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is doing this, it is urged, not for any legitimate reason, but because
it prefers that transaction which secures and entrenches the power
of those in whose hands management of the corporation has been
placed.

It is the gist of the position of the directors of Time that they
have no fiduciary duty to desist from accomplishing the transaction
in question in these circumstances. They contend, quite broadly
speaking, that their duty is to exercise their judgment prudently (i. e,
deliberately, in an informed manner) in the good faith pursuit of
legitimate corporate goals. This, they say, the record shows they
have done. Moreover, they assert that the result of that judgment
is a proposed transaction of extraordinary benefit and promise to
Time and its shareholders. It is quite reasonable, they contend, for
the board to prefer it, on behalf of the corporation and its share-
holders, to the sale of the company presently for $200 per share
cash, which sale is plainly inconsistent with accomplishment of the
proposed Warner transaction. In short, the directors say the question
whether the Warner transaction in its current form should be pursued
or not in the corporation's interest is for them to decide, not the
shareholders; that they have addressed it deliberately and in good
faith; and that while some shareholders, even a majority of share-
holders, may disagree with the wisdom of their choice, that fact
provides no reason for this court to force them, under the guise of
a fiduciary obligation, to take another, more popular course of action.

These same points are made by Warner, which is also a de-
fendant. In addition, Warner asserts its own rights under the contracts
in question. It says there is no evidence that it has acted other than
as an arm's-length negotiator; that it has now changed its position
(in part by the public announcement of the merger agreement and
in part in entering into contracts with others in reliance upon the
merger agreement); and entry of any injunctive relief at this point
would disregard its rights and cause it irreparable injury.

[1] Before attempting to define the legal issues raised by these
motions, it is appropriate to turn to a statement of the facts as they
appear at this time. While these actions have been actively litigated
for only a matter of weeks, the record developed through discovery
and by affidavit is very extensive. The following facts, from my
review of that record, appear to be in many respects uncontested
(even if the legal consequence of those facts is ardently contested),
and in other respects the subject of dispute. Insofar as there is dispute
with respect to a relevant fact, I will assume the fact in favor of the
moving party if it appears after evaluating all of the evidence in the
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record that there is a reasonable likelihood that on final hearing that
fact will be so established by a preponderance of the evidence.

I.

A. Time Incorporated and the composition
of its board of directors

Time Incorporated is a Delaware corporation with its principal
offices in New York City. Time's businesses fall into four broad
segments: its traditional business of the publication of magazines,
most notably Time magazine but also including People, Fortune, Sports
Illustrated and numerous others; the publication of books, including
The-Book-of-the-Month Club, Little, Brown & Co., Time Life Books
and others; the production of pay television programming through
its Home Box Office, Inc. and Cinemax subsidiaries; and the own-
ership and operation of cable television franchises through its Amer-
ican Television and Communication Corporation subsidiary. For the
year ending December 31, 1988, Time had gross revenues of $4.5
billion and reported net income of approximately $289 million.

Time's capital stock consists of 200 million authorized shares
of common stock and 25 million shares of preferred stock. As of
May 1, 1989, 56,977,150 shares of common stock were issued and
outstanding and no preferred stock was issued and outstanding.

Time's board presently is composed of 12 directors. It includes
the following four officers of the company: J. Richard Munro, Time's
chairman and CEO since 1980; N.J. Nicholas, Jr., president and
chief operating officer of the company since 1986; Gerald M. Levin,
vice chairman of the board; and Jason D. McManus, editor-in-chief
of Time magazine and a board member since 1988. The following
are "outside" or non-officer directors: James F. Bere, chairman of
the board and CEO of Borg-Warner Corporation (Time director
since 1979); Matina S. Homer, recently president of Radcliffe College
(a director since 1975); David T. Kearns, chairman and CEO of
Xerox Corporation (1978); Donald S. Perkins, former chairman and
CEO of Jewel Companies, Inc. (1979); Michael D. Dingman, chair-
man and CEO of The Henley Group, Inc. (1978): Edward S.
Finkelstein, chairman and CEO of Macy's Inc. (1984); John R.
Opel, former chairman and CEO of IBM Corporation (1984); and
Henry R. Luce III, president of The Henry Luce Foundation, Inc.
(1967). Mr. Luce is the son of the founder of Time and individually

1990]



DELAWARE JOURNAL OF CORPORATE LAW

and in a representative capacity controls 4.2% of the outstanding
Time stock.

Recently, four long-term directors resigned from Time's board:
Arthur Temple, Henry C. Goodrich, Clifton R. Wharton, and Clif-
ford J. Grum. Mr. Temple, personally and as the representative of
a foundation, owns or controls the voting of some 1.1 % of the stock
of Time Incorporated. 2

B. The genesis of the March 3, 1989
Time-Warner merger agreement
1. Strategic planning and management's

commitment to maintaining Time as
an independent enterprise

Over the years, Time's business appears to have evolved from
one completely dominated by its publishing activities to one in which
to an increasingly important degree, video supplies the medium in
which its products reach consumers. Simultaneously, the firm has
tended to reinterpret its mission from one of supplying information
to a relatively educated market segment to one in which entertainment
of a mass audience plays an important role.3 Time was, of course,
founded as a journalistic enterprise. That meant most importantly
that its writers created the material that it offered for sale. Publishing
continues to be vitally important to it. 4 As Time has in this decade

2. These resignations for the most part appear to reflect (see Goodrich Aff.,
23-26; Grum Aff., 15; Wharton Dep. at 41-42) not dissension and disagreement

about the course the board has elected to pursue in this matter, as these directors
have supported that course throughout, but a willingness to step down for a variety
of reasons, one of which is that the board of the planned Time-Warner Corporation
will comprise just 12 incumbent Time directors as well as 12 former Warner directors.
In the case of Mr. Temple, this accommodating spirit was augmented by a motive
not apparently shared by others: a personal disinclination to be associated with a
corporation engaged predominately or even importantly in the entertainment busi-
ness. See Temple Dep. at p. 39; Temple Ex. 1. While of all of the Time directors
Mr. Temple appeared to have the most pervasive reservations about a merger with
Warner, for this reason and others, after discussion he voted to approve that course,
see Temple Dep. at 10, 31, and continues to support a consolidation of these two
enterprises as in the interests of Time and its shareholders. See Temple Dep. at
179.

3. It was just this evolution that disheartened director Temple. See note 2
above.

4. Time's magazines earn about 20% of the revenues generated in the
United States magazine industry and more than a third of the profits. McManus
Aff., 14, 21; Munro Dep. at 201; Nicholas Dep. at 148-49.
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become importantly dependent upon video media for its income and
growth, however, it has recognized a need to create for itself and
thus own the video or film products that it delivers through its cable
network (HBO) and cable franchises. To fail to develop this capacity
would, it was apparently feared, leave the firm at the mercy of others
(both as to quality and to price) with respect to the element most
critical to success in the video entertainment business. Thus, for
some time, management of the corporation has reviewed ways in
which the firm might address this need. See, e.g., Bere Aff., 7.

Another large-scale consideration that has played a role in the
strategic thinking of Time's management and its outside directors
(see, e.g., Perkins Dep., 6; Homer Aff., 6, 10-11) is the
emergence of a deeply interrelated global economy. Recognition of
this fact coupled with the objective of creating a stronger, more
dominant company led management and the company's outside di-
rectors to perceive the expansion of Time into international markets
in a more substantial way, as an important long-term goal for the
company. See, e.g., Levin Dep. at 36, 99; Finkelstein Dep. at 155;
Munro Dep. at 220; Opel Dep. at 65.

Neither the goal of establishing a vertically integrated enter-
tainment organization, nor the goal of becoming a more global
enterprise, was a transcendent aim of Time management or its board.
More important to both, apparently, has been a desire to maintain
an independent Time Incorporated that reflected a continuation of
what management and the board regarded as distinctive and im-
portant "Time culture." This culture appears in part to be pride
in the history of the firm-notably Time Magazine and its role in
American life-and in part a managerial philosophy and distinctive
structure that is intended to protect journalistic integrity from pres-
sures from the business side of the enterprise. See, e.g., Perkins Aff.,

13-17; Temple Dep. at 116; Nicholas Dep. at 149; Dingman
Dep. at 16-18; Hill Dep. at 24-25.

I note parenthetically that plaintiffs in this suit dismiss this claim
of "culture" as being nothing more than a desire to perpetuate or
entrench existing management disguised in a pompous, highfalutin'
claim. I understand the argument and recognize the risk of cheap
deception that would be entailed in a broad and indiscriminate
recognition of "corporate culture" as a valid interest that would
justify a board in taking steps to defeat a non-coercive tender offer.
Every reconfiguration of assets. every fundamental threat to the status
quo, represents a threat to an existing corporate culture. But I am
not persuaded that there may not be instances in which the law
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might recognize as valid a perceived threat to a "corporate culture"
that is shown to be palpable (for lack of a better word), distinctive
and advantageous. In any event, for now it is enough to note that
the management and the outside board members of Time from early
in this process did, in any transaction that might satisfy the perceived
need to acquire better access to video production and to global
markets, seek to maintain a distinctive Time organization, in part
at least in order to maintain a distinctive Time corporate culture.
There has never been the slightest subjective interest in selling to
or submerging Time into another entity.

2. Anti-takeover protections

Management and the outside board of Time have been concerned
for some while that the company have in place certain of the pro-
tections against uninvited acquisition attempts. In fact, Time seems
to have equipped itself with a full armory of defenses including,
among other things, a staggered board, restriction on shareholder
action by consent or to call a meeting, rather long (50-day) notice
of shareholder motions at meetings, and a poison pill preferred stock
rights plan, which was recently (1988) amended to reduce its trigger
to acquisition of a 15% stake in the company.

3. Exploration of possible opportunities
to meet strategic goals

Time's management appears to have been alert to opportunities
to meet the goal of providing the corporation with a video production
capacity. In the spring of 1987, senior management (i.e., Messrs.
Munro, Nicholas and Levin) advised members of the board (e.g.,
Perkins Aff., 7; Homer Aff., 5, 6; Grum Aff., 5) that, upon
the initiative of Steven Ross, chief executive officer of Warner (Ross
Dep. at 8-9), management was pursuing conversations with Warner
in order to explore the mutual advantages of a joint venture involving
at least each company's cable television franchises and perhaps HBO
and Warner Brothers Studios. The outside directors were encour-
aging, with the exception of Mr. Temple. Warner was seen as a
firm that might provide both an outstanding video or film production
capacity and talent, and a substantial and effective international
marketing relationship and organization. E.g., Perkins Aff., 7-8;
Homer Aff., 6. Those discussions, however, encountered tax and
other impediments and did not lead to a definitive proposal. Warner
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by that time had become the focus of Time's strategic thinking. See,
e.g., Perkins Aff., 1 8; Levin Dep. at 50-53.

Prior to a July, 1988 board meeting, Messrs. Munro and Ni-
cholas held a series of meetings with outside directors to discuss long-
term strategy for the company. Perkins Aff., 11; Kearns Aff., 2;
Dingman Dep. at 63; Temple Dep. at 94. Those meetings were
occasioned in part by a comprehensive long-term planning document
prepared by senior division level managers, and in part by continuing
discussions with Mr. Ross of Warner. At these meetings, it was
apparently the case that the directors with whom there were dis-
cussions endorsed the notion of moving from a joint venture concept
with Warner to some more complete form of consolidation between
the firms. Id.

At the Time board meeting of July 21, 1988, the board heard
reports from management concerning the possibility of a Warner
merger. Management reported that it had reviewed other "studios"-
including Disney, Paramount (then Gulf & Western), MCA-Uni-
versal, Columbia and Twentieth Century Fox, and had concluded
that Warner was the most desirable prospect for achieving the cor-
poration's goals. E.g., Kearns Aff., 3; Goodrich Aff., 8; Perkins
Aff., 18; Nicholas Dep. at 146-47, 280; Munro Dep. at 41, 147,
217-23; Finkelstein Dep. at 149.

Warner was considered the best "partner" or candidate for
Time for several reasons, including the success of its movie studio,
Warner Brothers; the fact that its existing cable operations would
meld easily with Time's; its important presence in the music business
where Time had no presence; and because of its international dis-
tribution assets and capability. Kearns Aff., 3; Perkins Aff., 19.
The financial success it had achieved under the management of its
chief executive offer was viewed as impressive. Dingrnan Dep. at
160; Finkelstein Dep at. 189, 200; Munro Dep. at 41, 217-23; Luce
Dep. at 144.

4. Outside directors informally approve
the pursuit of a Warner combination
but express conditions

No resolution was adopted at the July 1988 board meeting but
the record is without contradiction that the board at that meeting
approved the negotiations of a merger agreement with Warner if
certain conditions could be satisfied. While it was not the unanimous
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view of the outside directors,5 it was confirmed by a large majority
of the outside directors that if a combination was to be feasible from
Time's point of view "corporate governance" issues must be resolved
in a way that assured that Time's senior management would ulti-
mately come to control the combined entity. See, e.g., Bere Aff.,

14: Grum Aff., 8; Perkins Aff., 12; Goodrich Aff., 9;
Finkelstein Dep. at 165, 200; Levin Dep. at 83, 85-88; Munro Dep.
at 63-65. It should not of course be assumed that this position was
forced upon Messrs. Munro and Nicholas by the outside directors.
The "governance" question was always central to their discussions.
But the record does seem uncontradicted that-with the exception
of Mr. Temple-the outside directors did regard the succession of
Time management to the senior positions in a merged entity as
important.

While each of the outside directors' articulation of why it was
thought critical to assure the continuation of Time senior management
in control of any resulting enterprise is somewhat different, the sworn
statement of David T. Kearns is typical:

From the very beginning, the Time Board was abso-
lutely clear in its desire that Time personnel be the man-
aging group in any possible combination. This was important
to the Time Board for two reasons. First of all, there had
been discussion over a long period of time about the de-
sirability of Time remaining an independent company in
control of its own destiny. Second, Time's magazine fran-
chise, its publishing operations, is an important part of
Time's business, and it has long been the Board's view
that the magazines should retain their editorial independ-
ence. The Board explicitly discussed the importance of pre-
serving editorial independence.

Kearns Aff., 4. Time had developed a unique (see Perkins Aff.,
14-17] structure (in which the senior writer-the editor-in-chief-

reports directly to a special committee of the board of directors) in
order to protect the "culture" or value of journalistic independence
which the corporation had found, historically, to have been econom-
ically advantageous. See Perkins Aff., 14-17; Munro Dep. at 31.

It is noteworthy, however, that Time's magazine business con-
tributes about 40% to its gross income and will contribute about

5. Mr. Temple felt unable to encourage a Warner combination in any event
(see note 2, supra), but if it was to be pursued, his view was that the economic
terms of any transaction would be of paramount importance.
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20-25% of the revenue of a merged Time-Warner. Munro Dep. at
151-54. One is entitled to be suspicious, therefore, that some other
motivation than protecting the journalistic integrity of Time and People
magazines may be at work in the insistence on assuring the integrity
of the journalism for financial reasons. Not only did magazines not
provide the dominant part of the income of the merged entity, but
Time was not proposing to merge with a firm to whom the importance
of expressive freedom is presumably unknown. How great a threat
to 20% of the combined gross income did Warner represent? Yet
maintaining a Time culture-all the outside directors except Temple
agree-was the first and central requirement and could only be
assured by securing the top job ultimately for Mr. Nicholas.

There may be at work here a force more subtle than a desire
to maintain a title or office in order to assure continued salary or
prerequisites. Many people commit a huge portion of their lives to
a single large-scale business organization. They derive their identity
in part from that organization and feel that they contribute to the
identity of the firm. The mission of the firm is not seen by those
involved with it as wholly economic, nor the continued existence of
its distinctive identity as a matter of indifference.

Director Homer, for example, testifies:

13. I am very concerned about the need to preserve
Time's editorial freedom. I believe that editorial freedom
free from political or other kinds of intervention is absolutely
essential if members of our society are to be enlightened
enough to form wise judgments and fulfill their responsi-
bilities as citizens. I believe that the need to foster a literate
and informed citizenry is the sine qua non of this nation's
and the company's future.

14. That feeling on my part coincides with the
interests of Time stockholders. The editorial integrity I value
is also a tremendous source of value to the company and
its stockholders. Without it, Time magazine and the com-
pany's other magazines would lose their loyal readers and
advertisers, and Time's revenues and value would suffer.
The governance provisions were necessary to ensure Time
writers and editorial personnel that editorial independence
would continue to be respected at Time. Otherwise the
integrity and ultimately the financial viability of the insti-
tution would be threatened.

Homer Aft., 13-14.
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Thus, while the record suggests that the "Time culture" im-
portantly includes directors' concerns for the larger role of the en-
terprise in society, there is insufficient basis to suppose at this juncture
that such concerns have caused the directors to sacrifice or ignore
their duty to seek to maximize in the long run financial returns to
the corporation and its stockholders.

In all events, in July, 1988, the governance agenda included a
plan for co-CEO's (initially Munro and Ross, then Nicholas and
Ross to be followed by a sole CEO, Nicholas). It also provided for
a board equally divided between 12 former Time directors and 12
former Warner directors and required a supermajority board vote
(2/3) to modify the structure that established the board committee
to whom the editor-in-chief would report. Munro Exh. 15 at 19,501.

At its July, 1988, meeting, the board was presented with a
report from the company's investment bankers with respect to ways
and means to effectuate a transaction.

There was sentiment on the Time board to seek to pursue a
negotiated cash acquisition of Warner (Nicholas Dep. at 33-34; Levin
Dep. at 124-25; Dingman Dep. at 124) because of the more risky
advantages that leverage may offer. It was reported, however, that
Warner would insist upon a stock for stock deal-a rare form of
transaction when firms of equivalent market capitalizations are in-
volved, but one that might offer certain accounting advantages (pool-
ing of interest treatment) and tax advantages. The Time board as
a whole, with Mr. Temple an unenthusiastic participant, encouraged
senior management to continue with the Warner talks and to negotiate
a form of transaction, provided the question of "governance" could
be resolved as the board and management of Time required.

C. Negotiation of the Time-Warner
March 3, 1989, agreement of merger

Negotiation of a possible transaction seemed to fall to the ground
promptly when the parties were unable to agree to a management
structure of a combined entity that satisfied Time's expressed need
to assure continuation of its "culture" by assuring the ultimate
succession of Time executives to the senior executive positions in
the new firm. Progress had been made. The concept of a 24 member
board equally divided between incumbent directors of the two firms
was agreed upon. The policy of editors reporting directly to a special
board committee (initially to have comprised two former Time di-
rectors and one former Warner director) was to be employed and
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a parallel structure for the management of Warner's relationship
with creative artists was agreed upon.

The rub came in agreeing to a plan for a chief executive officer.
Mr. Munro was set to retire in 1990. Mr. Nicholas was to succeed
him. The prospect of co-CEO's had been discussed and agreed upon
in principle: Munro and Ross until Munro's retirement, then Ni-
cholas and Ross until such time as Ross was to retire. At that time,
it was proposed that Nicholas would succeed as sole CEO. Time,
however, insisted that Mr. Ross should set a retirement date at the
outset, to be agreed upon, and Mr. Ross did not find this appealing.
Discussions broke off in August. Nicholas Dep. at 74; Ross Dep.
at 24, 40.

Negotiations were reopened in January, 1989. Various informal
contracts caused Mr. Ross to reevaluate his position and to agree
upon a date when he would step down as co-CEO. The agreement
reached was that Ross would retire five years after the merger and
that Nicholas would then become the sole CEO of Time-Warner.

Other aspects of the agreement came easily. The parties agreed
to a stock for stock deal and turned to an exchange ratio.

Some members of the Time board had taken the view that the
ratio should be a simple reflection of the market price of the respective
shares, while others recognized that Time's insistence upon being
the "acquiring" company (to the extent it makes any sense to try
to refer to one of these companies as an acquiror in these circum-
stances) would require or justify the payment of some small premium.
Thus, the Time negotiators (principally Mr. Levin) felt themselves
authorized, subject to board approval, to agree to an exchange ratio
that did represent a premium for the Warner shareholders.

The exchange ratio was the last item agreed upon. It was agreed
at a fixed rate (rather than a formula that would work off future
data) of .465 of a Time share for each share of Warner's common
stock. Nicholas Dep. at 85-100; Aboodi Dep. at 39-41. The ratio of
market value of Warner's stock to Time's was about .38. The deal
struck represented about a 12% premium for Warner shareholders.
Should this merger have been effectuated, the shareholders of Warner
would have owned approximately 62% of the common stock (and
the voting power) of Time-Warner. In terms of market capitalization
and 1988 net income, Warner was the larger of the two companies.

D. The initial Time-Warner merger agreement
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On March 3, 1989, the boards of both companies authorized
entering into the merger agreement, which was done also on that
day. Both corporations have a majority of outside directors. Both
approved the transaction after receiving investment banking and legal
advice. There were no dissenting votes. There is nothing in the large
record that has been created, of which I am aware, that would
support a charge that the March 3 agreement was other than an
arm's-length negotiated agreement between two parties seeking in-
dividual advantage through mutual action.

As a technical matter, the merger agreement contemplated the
merger of Warner into a wholly-owned Time subsidiary (TW Sub
Inc.) with Warner as the surviving corporation. The common stock
of Warner would be converted into common stock of Time Incor-
porated at the agreed upon ratio. The name of Time would then
be changed to Time-Warner. In such circumstances, the Delaware
General Corporation Law requires for the effectuation of a merger
an affirmative vote of a majority of the shareholders of Warner (since
its stock is being converted into something else in the merger), but
does not require a vote of the shareholders of Time (since its stock
will remain unaffected by the merger and the issuance of additional
shares did not require amendment of Time's certificate of incor-
poration). See 8 Del. C. § 251. The merger agreement, however,
contemplated a stockholder vote by both corporations since under
New York Stock Exchange rules, issuance of the number of Time
shares contemplated required such a vote.

E. Steps to protect the merger

1. The Share Exchange Agreement

At the same time that they authorized entering into the merger
agreement, each board authorized execution of a Share Exchange
Agreement. This agreement gave each party the option to trigger
an exchange of shares in which event if triggered, Warner would
acquire 7,080,016 shares (11.1 %) of Time, and Time would acquire
17,292,747 shares (9.4%) of Warner's outstanding stock. These blocks
of stock would have had approximately equal value if calculated on
average closing prices of Time and Warner stock for the five business
days preceding the announcement of the merger. Aboodi Dep. at
210-11. This agreement is said to have served several purposes
including giving each party an investment in the other should the
merger fail to be completed for any reason. For present purposes,
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I assume its principal purpose was to discourage any effort to upset
the transaction. See Munro Exh. 19 at A001649, A001676; Temple
Dep. at 45-46; Finkelstein Dep. at 92, 141-42.

Parenthetically, I note that earlier in this litigation and promptly
upon announcing its initial $175 offer, Paramount sought a restrain-
ing order with respect to the Share Exchange Agreement on the
theory that it was an impermissible impediment to achieving the
best available transaction for the shareholders. The premise of the
motion-that the signing of the merger agreement put the corporation
in a "Revlon mode" in which there was an obligation to justify
transactions that might impede effectuation of an offer to acquire
control of the corporation-was contested. Without addressing that
question, the application was denied on the basis that, as both parties
to the agreement were before the court, effective relief could be
fashioned at a later stage if that appeared warranted.

Therefore, Warner did trigger the Share Exchange Agreement
and that exchange has now occurred.

2. Restriction on information and
"dry-up" agreements

Everyone involved in this negotiation realized that the trans-
action contemplated might be perceived as putting Time and Warner
"in play." Realizing that the corporation might be deemed "in
play," management sought and paid for commitments from various
banks that they would not finance an attempt to take over Time.
See, e.g., Munro Exh. 19 at A001676-77. In this litigation they are
cited by plaintiffs as wrongful attempts by the "target" corporation
to interfere with the ability of an offeror to present the shareholders
with the best available price. In all events, these "dry up" fees
appear to be a dubious, futile innovation at this point when the
global economy seems awash in cash available to finance takeovers.

An additional attempt to secure the dosing of the merger may
be reflected in a provision of the merger agreement that severely
limits the ability of Time to enter into any takeover negotiations
prior to the dosing of the merger. "Time may not solicit or encourage
or take any other action to facilitate any inquiries on the making of
any proposal which constitutes or may . . . lead to, any takeover
proposal." Ross Exh. 10 at 16-17. The only exception to such
provision would occur if a hostile tender offer for 25 % or more of
Time's stock is announced (or 10% of its stock is purchased), at
which time Time may, after consultation with Warner, communicate

1990]



DELAWARE JOURNAL OF CORPORATE LAW

with the offeror (or stockholder). In all events, such an occurrence
would not excuse Time's performance under the merger agreement,
but would give Warner an out.

F. Paramount announces a $175 cash
offer on Tune 7

The Time board had fixed June 23 as the date for the annual
shareholders meeting of the company at which the Time-Warner
merger was 'to be presented for shareholder approval. On June 7,
Paramount announced that it was extending an offer to purchase all
of the outstanding common stock of Time at $175 per share cash.
While the step had been under consideration from mid-March, the
announcement was timed to await the distribution of proxy materials
for the June 23 meeting so that Time would be publicly committed
to a shareholder vote on the merger agreement. Hope Dep. at 202;
Pattison Dep. at 93.

Paramount's offer was subject to a number of conditions, the
most pertinent of which were the following:

1. termination of the Time-Warner merger agreement (or the
agreement being left subject to a vote in which Paramount controlled
51% of the vote);

2. termination or invalidation of the Share Exchange Agree-
ment under circumstances in which there would be no liability to
Time;

3. Paramount to be satisfied in its sole discretion that all
material approvals, consents and franchise transfers relating to Time's
programming and cable television business had been obtained on
terms satisfactory to Paramount;

4. removal of a number of Time-created or Time-controlled
impediments to closing of the offer (e.g., redemption of a "poison
pill" preferred rights purchase plan) or effectuation of a second-stage
merger (e.g., supermajority voting requirements of 8 De. C. § 203
and supermajority voting provisions of Time's certificate of incor-
poration); and

5. financing and majority acceptance of the offer.

G. Market reaction to the Paramount offer

The Time-Warner merger had been warmly received. The stock
for both companies rose on the market, although perhaps that only
reflected that both began to receive attention from arbitrageurs. In
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any event, Time stock which had been traded in a $103 518-S113
3/4 range in February, rose to $105-$122 5/8 in March and April;
Warner stock, which had been trading in a range of $38 7/8-$43
3/4 in February, prior to the announcement of the merger agreement,
traded in a $42 7/8-$50 1/2 range in March and April.

The prospect of immediate $175 cash payment, however, excited
the market even more. Following the announcement of the Paramount
offer, Time stock jumped 44 points in one day to $170; it hit a high
of $182 3/4 on June 13 whence it relaxed to close at $146 1/4 on
the day of presentation of this motion.

A lot of stock changed hands after the Paramount offer. Average
daily trading volume for Time over recent months had been as
follows: 139,953 in February; 490,109 in March; 317,660 in April;
524,600 in May; and 1,679,977 in June.

H. Time and Warner react to the demand to
terminate their negotiated contract

Time's management immediately responded to Paramount's an-
nouncement, aggressively sending to Mr. Davis of Paramount a
biting letter attacking his "integrity and motives" and calling the
offer "smoke and mirrors." Munro Exh. 21, at 2. Mr. Munro, who
never considered exploring what Paramount might be willing to do
on a negotiated basis, stated "[w]e had made a deal with Warner
that we were planning to conclude and . . . we were not for sale."
Munro Dep. at 126. Management also appears to have sought to
cause delay in the process that Paramount would engage in to secure
necessary governmental approvals for the transfer of cable franchises.

Time's board met on June 8, June 11, June 15 and June 16
to consider the $175 offer. No one suggested talking to Paramount.
Nicholas Dep. at 160-61; Opel Dep. at 215-18 ("[t]here was no
purpose to meet with Mr. Davis to discuss anything"); Dingman
dep. at 140-41 ("[w]e were under a commitment to do a deal with
Warner"). Director Finkelstein reports that as a result of the June
8 board meeting:

The board members had each individually thought that
one, the Paramount deal was so insufficient and that the
Warner deal, if it could be put on track, was so much
more attractive, that it made no sense to deal with Para-
mount at all.

Finkelstein Dep. at 131-32. See also id. at 133.

1990]



DELAWARE JOURNAL OF CORPORATE LAW

The board resolved on June 16 after further negotiations with
Warner to reject the implicit demands of Paramount and to recast
the Warner transaction in a form (a cash acquisition of a majority
stake in Warner to be followed by a merger for cash or securities,
or a combination of both) that would not require shareholder ap-
proval, which now, if course, was problematic.

While plaintiffs in these lawsuits interpret these actions as those
of directors determined to ignore shareholder rights and interests in
the pursuit of a transaction that assures them continued access to
the salaries and prerequisites of a powerful corporation, the Time
board purports to have been motivated on June 16 chiefly by two
considerations: (1) a reasonable belief that the $175 per share offer
was inadequate if Time were to be sold, and (2) a reasonable belief
that if Time were not to be sold, which was the board's determination,
then Warner was a far more appealing partner with whom to have
ongoing business consolidation than was Paramount.

1. The Time board's purported conclusion
that the $175 offer was inadequate

The Time board concluded at the June 16, 1988, meetings that
the Paramount $175 cash offer was inadequate if Time were to be
sold. Equally important, they concluded that given the circum-
stances-including the prospects that a Warner consolidation prom-
ised-it was not in the long-term interests of the corporation or its
shareholders to sell the corporation at this time. Bere Aff., 36.

With respect to the question of the adequacy of the $175 price
offered, the board was advised by its investment bankers that if it
elected to sell the company, a substantial premium over the current
values to be achieved otherwise would be realized. Several techniques
to estimate this control market value were employed. See Rossoff
Aff., 30. The board was told that "the price [in such a transaction]
would likely be in the mid to high end of the pre-tax segment value

6. After consideration, the outside directors concluded they had no need for
investment banking advice or legal counsel in addition to, or independently of, the
advice that they had been receiving from those advisors who had been retained by
management for the company. Given the origin and nature of the transaction, I
am inclined to agree that there was no special need for an additional source of
advice. I also take this occasion to note that after Paramount emerged, the investment
bankers' retention agreements were amended to remove contingencies to their
compensation-giving them a flat fee not contingent upon "who buys who."
Wasserstein Dep. at 48.

[Vol. 15



UNREPORTED CASES

range, which is to say that the price would likely be greater than
$250 per share." Id.7 This analysis was premised upon a pre-tax
valuation of each segment (i.e., did not contemplate a "bust-up"
acquiror). The board was also presented with valuation ranges for
a strategic acquiror; a leveraged buyout range (on various assump-
tions) and recapitalization ranges, both of which ranged from levels
somewhat above the $175 price to prices higher than the now current
offer. See Rossoff Aff., Exh. C.

This June valuation advice is now attacked as transparently
unprincipled; a post hoc attempt to rationalize ignoring shareholder
interests, which is shown to be a sham by comparison with the same
firm's markedly lower reference ranges for Time in connection with
the March merger agreement. In that earlier transaction, Time's
advisors, in connection with the board's approval of an exchange
ratio, established a range of value for Time of between $189.88 to
$212.25 per share. Finkelstein Exh. 7 at A001788. Warner was
valued, in March, at between $64.39 and $72.87 per share. Fin-
kelstein Exh. 7 at A001728. In a June 15 board presentation, the
board was apparently told that "a strategic buyer" would pay more
than $250-very substantially more than the upper limit of the March
range. See Rossoff Aff., supra. The defendants respond that the June
analysis considered a change in control market, while the earlier
analysis was for a different purpose and that, in addition, more
recent projections and changes in the market for entertainment com-
panies justify the difference.

2. What the board was advised with respect
to (a) likely short-term stock price
following a revised Time-Warner merger,
and (b) likely longer-term stock price

7. Plaintiffs urge that the board could not (and this court ought not) give
substantial weight to such advice as, plaintiffs say, it is quite inconsistent with the
advice that the exchange ratio (.465) in the merger transaction was fair and that
the $70 per share offer to Warner was fair, which together imply about $150 per
share value for Time. This argument, however, rests upon the assumption that the.ratio between the value of Time in a control (takeover) market and the value of
Time shares in a normal trading market (as to the existence of such distinct markets,
see n. 13 infra) would be the same as the ratio between Warner's control market
value ($70) and the trading value of Warner shares prior to the original merger
agreement. There is no reason why this need be the case. While apparently seen
as complimentary, Time and Warner are very different companies.
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It was the view of Wasserstein, Perella that the stock of Time-
Warner would trade at around $150 per share. Wasserstein Dep. at
175. They noted as well that the range might also be higher, citing
a range of $160 to $175 per share. Id. In the written presentation
given to the board on June 16, the trading range given for the year
1990 is $106-$188, based on both cash flow and earnings per share
analysis. 8 Nagy Exh. 3.

In the longer term, Time's advisors have predicted trading
ranges of $159-$247 for 1991, $230-$332 for 1992 and $208-$402
for 1993. Nagy Aff., Exh. 3. The latter being a range that a Texan
might feel at home on.

3. Purported consideration of non-price terms

In addition to price, the board considered that the $175 offer
was itself subject to conditions that would delay its effectuation for,
at a minimum, some months or as much as a year, to get the
approvals for the transfer of control of local cable television franchises,
which approvals Paramount had made a condition to its closing.
Finkelstein Exh. 15 at 5-6. In fact, it appears that this point was
seen less as a problem than as an opportunity. Time has been active
in trying to impede Paramount's ability to satisfy this condition.

The board considered that the terms of the offer (Paramount
to be satisfied in its sole discretion, etc., see p. 28, supra) gave
Paramount great flexibility and that in a sense the offer could be
viewed as a "request" to terminate the Warner deal and to grant
Paramount a free option on the company for some period necessary
to see if the transfer of all material franchises could be arranged.
Perkins Aff., 55. There was some speculation that Paramount-
a competitor of the planner Time-Warner entity-sought mainly to

8. Dillon, Read & Co., Inc. was retained by Paramount's counsel as an
independent financial analyst to evaluate Time's financial data. Mr. Phillips of that
firm opined that the common stock of the combined Time-Warner entities would
trade in a range between $90 and $140 per share. Phillips Aff., 3. Time's
investment banker takes issue with Mr. Phillips' cash flow multiples, stating that
they are inappropriately low for a company such as the proposed Time-Warner.
Several other outside analysts have produced the following trading estimates:
David J. Londoner of Wertheim Schroder -$155
Kendrick Nobel of Paine Webber Group -$173
Jeffrey Russell of Drexel Burnham Lambert -$145-S160
Richard MacDonald of First Boston -$120-$150
Rossoff Aff., 16.
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disrupt and prevent the formation of an effective competitor, but no
evidence of this view is cited.

During these June meetings, the board received a presentation
on Paramount. The board concluded that there was a poor fit between
the companies. Nicholas Dep. at 191-92; Munro Dep. at 127, 202.
A key factor said to make Warner a far better vehicle for satisfying.
Time's strategic goals than Paramount is "the international distri-"
bution power of Warner." Wasserstein Dep. at 161; Bere Aff., 39;
Nicholas Dep. at 146-47; Munro Dep. at 220. Moreover, Paramount,
unlike Time and Warner, is not in the record business. Munro Dep.
at 219; Levin Dep. at 342.

The board concluded that pursuit of the original conception--
a merging of the businesses of Time and Warner-was preferable
to a present sale of the enterprise (which Paramount's offer presented
as an alternative) or a negotiated consolidation with Paramount, if
it were otherwise possible.

Outside director Finkelstein testified as follows as to the board's
conclusion:

In looking at a variety of options that [the investment
bankers] presented including what shareholder value would
be two, three, four years down the line on the merger, and
various other approaches . . . that they presented us with,
I came to the conclusion Time is a very valuable company,
and it is my own judgment that the acquisition of Warner
will magnify that value.

My general conclusion was that Time had decided on a
course of action a long time before-to go forward with
Warner after discussing the opportunities that might have
been presented with going forward with other people, Par-
amount included. And that general conclusion, which I
agree with, was that the Time-Warner fit of businesses was
in the best interests of Time, and I did not see anything
in terms of the Paramount offer that interferes with that
logic, so it was logical to me to attempt to get the businesses
together in a form which had been considered previously,
which a lot of people in Time, I think, preferred, but which
as unacceptable at that time to Mr. Ross. So it seemed to
me that it was a logical continuum of the board's feeling
about where Time should be going.

Finkelstein Dep. at 127, 128.
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4. Recasting the merger transaction

With the determination to decline Paramount's invitation to
negotiate the sale of Time and to continue to pursue the Warner
transactions, the directors faced the fact that it was problematic
whether the Time shareholders would share the board's expressed
view that $175 cash now should be rejected in order to afford the
company's management some additional years to manage the trading
value of Time shares to levels materially higher than the future value
of $175 now. The annual meeting had been set for June 23. Time's
shares are held largely by institutional investors. While some of these
investors could be expected to continue, despite the emergence of a
cash option, to support what had been widely supported as a fine
transaction, 9 it is reasonable to suppose that most such money man-
agers would be tempted by the cash now. While the record here
contains testimony about a possible concern about confusion or de-
ception of shareholders as part of the reason that the board elected
to abandon the merger form of transaction and pursue a cash offer,
I will decide this motion not on the understanding that the board
was reacting to a threat of confusion (arising, for example, from
alleged misperception about how quickly a Paramount offer could
or would close), but on the understanding that it sought to avoid
the risk that the merger would not get an affirmative vote even if
there were no confusion.

Thus, the "return" to a cash acquisition format must be seen
as a reaction to the effect that emergence of the Paramount offer
could be expected to have on the shareholder vote. While in this
litigation Time seeks to avoid or obscure that point, the point seems
evident and, in fact, has been admitted by Time in its Schedule
14D-9 filing:

In response to the serious threat posed by the PCI Offer
to Time's effectiveness in furthering such strategic objectives

9. For example, one money manager who serves as a senior vice president
of a firm that in a fiduciary capacity owns approximately 7% of Time's common
stock, 7% of Warner's common stock and just under 5% of Paramount's common
stock, and who himself specializes in research in the entertainment and media
industries, has submitted the expert opinion (his own, not as a representative of
his firm) that for an investor with a long-term investment horizon (undefined by
him) "the proposed Time-Warner combination is superior for Time shareholders
... to the currently outstanding Paramount [$200 per share cash] offer." See
Crawford Aff., 1-3.
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and corporate policies, induding its ability to consummate
the Original Merger, the Board of Directors determined to
modify the terms of the Original Merger as described in
Item 7 below.

There had been sentiment on Time's part for a cash acquisition
originally, even though the stock for stock deal was trumpeted by
Time management as outstanding because it did not follow the trend
towards greater leverage. The higher leverage that a cash acquisition
implied might be expected to boost the value of Time's equity, so
long as the debt could be effectively managed. With respect to an
appropriate price for Warner in a cash deal, the investment bankers
advised that a $70 cash price would be fair from Time's point of
view. Warner had been trading at around $45 prior to the an-
nouncement of the merger so the price represented about a 56%
premium. Because of the increased leverage that would be involved,
Shearson-Lehman advised the board that immediately following com-
pletion of the tender offer merger transaction, Time's stock could
be expected to trade at a price higher than that expected if the
original merger transaction were to be completed. See Rossoff Aff.,

12.
The revamped transaction was negotiated at arm's-length. Warner

sought a control premium, of course. It sought assurances that certain
of the "governance" provisions, principally those dealing with the
co-CEO concept and evenly divided board representation that had
made the original merger agreement acceptable to its board would
remain. It negotiated tight commitments that would assure that if
it were to in effect announce it was for sale by accepting the re-
structured deal, the deal would dose unless enjoined. See Greenough
Aff., 10-11; Ross Dep. at 179; Nicholas Dep. at 213. Specifically,
the agreement provided no condition to Time's obligation to buy
Warner stock under the offer if the minimum number of shares were
tendered.

Effectuation of the reformatted transaction would accomplish the
basic purposes of the initial merger transaction, from Time's point
of view. It would afford the company a video production capacity
of recognized talent, it would extend the company into global markets
in a substantial way, and it would continue the Time identity and
the Time "corporate culture" (i.e., in this instance, it would assure
that Mr. Nicholas ultimately will serve as the CEO of the enterprise).
The revised transaction will be significantly different in some respects,
however. Now, at the contusion of the transaction, Time's balance
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sheet will have at least $7 billion of new debt and may have $10
billion or more of new debt,10 and will have reduced ability to support
substantial additional borrowing." Secondly, under the revised merger
reported earnings of the new entity are expected to be essentially
eliminated by the necessity to amortize approximately $9 billion of
goodwill as a result of the purchase method of accounting for the
revised merger. Thirdly, the revised deal pays a large control pre-
mium to Warner shareholders whereas the earlier transaction paid
them a premium of approximately 12 %.

At meetings on June 15 and 16, Warner's board approved the
restructured proposal. That same day, Warner caused the exchange
of shares contemplated by the Share Exchange Agreement to be
triggered.

I. Paramount's $200 offer and Time's
rejection of it on Tune 26

On June 23, Paramount, not having been able to induce Time
to engage in negotiations, unilaterally increased the cash price of its
offer to $200. That subject was addressed at a June 26 meeting of
the Time board. The factors that had earlier led to the decision not
to pursue a sale transaction with Paramount apparently continued
to dominate the board's thinking. The increase in price did not
overcome the factors earlier relied upon: the continued possibility of
delay, the presence of possible Paramount outs in the cable franchise
approval process and the comparison of the new price with the ranges
of sale values earlier discussed. In addition, Time had, as of June
16, entered into an agreement that the board felt was legally binding
to complete the Warner transaction. Abandonment of that transaction
was a condition of the $200 offer and the Time board had not
negotiated a contract right to abandon its offer in the event that
Paramount or another potential acquiror might condition an all cash,
all shares offer on such abandonment. The record is uncontradicted

10. Consideration in the second-stage merger, it now seems, will be half
equity. See Waters Aff., 3.

11. Compare Waters Aff., 5 (company "tapped out") with Seegal Aff., 2,
3 (not so). In all events, the balance sheet of an ongoing enterprise is never in a
final condition. If the merged entity is the success that its proponents believe it
will be, Time-Warner could replace this debt with equity through a new offering
and move towards the balance sheet originally envisioned-without, however, the
income statement advantages of pooling of interest accounting treatment.
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at this stage that Warner would not have agreed to such a provision.
It is equally plain that Time did not seek it. 32

J. Executive management's compensation

Before turning from this summary chronology of events, I recur
to dilate briefly on a point earlier touched upon: the compensation
of the senior officers of Time and Warner under the merger agreement
and under the revised form of transaction. This matter is relevant
to plaintiffs' theory that it is the selfish interests of dominating insiders
that are the real motivation behind the Time-Warner consolidation,
not an honest pursuit of corporate and shareholder interests.

One of the subjects for consideration raised by some outside
directors of Time when the notion of a Warner merger was first
discussed was whether the compensation of Mr. Ross under his then
current arrangements with Warner was so rich, in comparison to
the compensation of Time's senior officers, as to render problematic
a scheme in which he and they were to share executive power-
unless the Time senior officers' compensation was changed materially.
Would not such a change, however, affect morale throughout the
organization; would it threaten injury to the perceived Time culture?
It was acknowledged that entertainment industry executives are ex-
ceptionally well paid. While Mr. Ross' cash salary and bonus was
high ($4.5 million in 1987), his long-term stock related consideration
promises to be munificent. The 1988 proxy statement of Warner
states that he might earn as much as $200 million over the next ten
years. (One should note, however, that the performance of Warner
under Ross' management has been outstanding. Mr. Ross testified
that an investor who purchased stock in his initial public offering
would now have an investment that has appreciated 100 times. Ross
Dep. at 87.)

The level of Mr. Ross' compensation was a topic for consid-
eration. Temple Dep. at 17-18; 134; Temple Exh. 8; Luce Dep. at

12. Time airily (Answering Brief, p. 114) dismisses Paramount's complaint
that the board ought to have tried-its duty in these circumstances required it to
try-to maintain flexibility. "What offeror has included a fiduciary out?" Time's
counsel asks. It is, of course, the case that circumstances have rarely if ever arisen
in which an offeror need concern itself with likely changes in circumstances affecting
its shareholders prior to the proposed closing of its offer. But that general condition
provides no answer to the specifics here, which may be answered more substantively
by reference to Warner's negotiation position.
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32, 63; Finkelstein Dep. at 59, 95; Nicholas Dep. at 197-98. In the
end, the Time board viewed the assumption of this obligation as an
inextricable part of the proposed deal. Dingman Dep. at 160; Fin-
kelstein Dep. at 59-60; Temple Dep. at 14. Moreover, no director
ever appears to have questioned that Mr. Ross is largely responsible
for Warner's great success or that his compensation was not justified,
in markets relevant to such things, by his performance.

In all events, it is stated in this record that, broadly speaking,
Mr. Ross' compensation arrangement will not on balance be sub-
stantially altered or improved by effectuation of the revised merger
agreement between Time and Warner. Ross Dep. at 83.

The "Time culture" problem was diffused when the outside
directors understood that Munro and Nicholas would not seek as a
result of the merger to have the basis upon which they are com-
pensated substantially changed. Ross Dep. at 29-30. Finkelstein Dep.
at 168-69. They would, however, receive new contracts at substantial
increases. (Mr. Munro, for example, enjoyed an increase of $7 million
over ten years.) Munro Dep. at 234. It is the case that as part of
the planning for a transition period involving the co-CEO structure,
Mr. Munro

[start - revised page - July 17, 1989]

(who has long planned on retiring from active service in 1990) will
have an employment contract to serve as chairman of the executive
committee. Mr. Nicholas will have his employment contract, which
currently terminates in seven years, extended by three years.

II.
[2-3] The legal test for the issuance of a preliminary injunction

has essentially three parts. First, those seeking the relief must establish
a reasonable likelihood of success on the merits of their claims.
Second, it must be established that failure to grant the relief sought
will result in injury to plaintiffs that will not be remediable by later
injunctive relief or compensable by an award of damages. Lastly,
the court must evaluate the chance that the defendants (or other
persons) will be injured by the improvident granting of the relief
sought and whether any injury of that kind could itself be remedied
later. Thus, the court must weigh and balance all of the equities,
See, e.g., Ivanhoe Partners v. Newmont Mining, Del. Supr., 535 A.2d
1334 (1987); Shields v. Shields, Del. Ch., 498 A.2d 161 (1985).
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Before turning to an analysis of the merits of plaintiffs' com-
plaint, I pause to make an observation that should be apparent. It
is not part of the function of the court to evaluate whether the Time-
Warner deal is a good deal for Time

lend - revised page - July 17, 1989]

shareholders or a poor one. The Time shareholders complain, feeling
that under the revised merger Warner shareholders get all of the
premium and they get little-except a promise that Mr. Nicholas
will someday guide their company, and knowledge that they may
be foreclosed from a comparable premium from Paramount. Plaintiffs
find this to be cold comfort. Determination of the legal issues,
however, does not require this court to try to evaluate, in light of
the evidence, whether Mr. Ross and his negotiator, Mr. Aboodi,
out-negotiated Time's Mr. Levin and Mr. Nicholas in this trans-
action.

III.

On June 16, the board of directors of Time, upon what would
appear competent advice, resolved that it would commit the cor-
poration to the revised Warner transaction. It then implemented its
decision in a way intended to assure that no future event would
upset achievement of the goal embraced. I am convinced that in
doing so, the board understood that it was foreclosing for the present,
as a practical matter, the option for Time shareholders to realize
$175 cash for their shares-indeed it understood that $175 could be
realized from Mr. Davis and perhaps substantially more from him
or others-and, more significantly, the board understood that im-
mediately following the effectuation of a Warner merger, the stock
market price of Time stock was likely to be materially lower than
the $175 then "on the table," perhaps $150, but more likely, within
the wide range of $106-$188 (see p. 32, supra).

The board explains its choice-for despite the long negotiations
and the agreements with Warner, it was free to let the Warner
transaction go to the shareholders, and thus on June 16 it was free
to choose-by reference to the view that the long-term value of a
Time-Warner combination would be superior not only to the pre-
mium $175 presently available to the shareholders, but to any current
sale price in the ranges it had been told could be achieved. See, e.g.,
Finkelstein Dep., supra at 182-84. This is the heart of the matter:
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the board chose less current value in the hope (assuming that good
faith existed, and the record contains no evidence to support a
supposition that it does not) that greater value would make that
implicit sacrifice beneficial in the future.

That decision raises many subsidiary, but two overarching
questions: First, does it make any sense, given what we understand
or think we understand about markets, to posit the existence of a
distinction between managing for current value maximization and
managing for longer-term value creation-a distinction which implies,
unless I am wrong, that current stock market values fail to reflect
"accurately" achievable future value? The second overarching ques-
tion raised by the decision of June 16 is this: who, under the evolving
law of fiduciary obligations is, or should be, the agency for making
such a choice in circumstances of the sort presented here-the board
or the shareholders? The legal analysis that follows addresses this
second overarching question in terms of two related sets of doctrines.

A.
The legal analysis that followed treats the distinction that the

Time board implicitly drew between current share value maximi-
zation and long-term share value maximization. For some, this is a
false distinction. "The lawyers may talk about a premium for control.
But to a true believer of efficient markets, there cannot be a premium
for control."" Therefore, before turning to the legal analysis that
does employ that distinction, I pause to address in some brief way
that notion that the distinction between any long-term and short-
term stock value, at least where there is a large, active, informed
market for the shares of the company, is an error; that the nature
of such markets is precisely to discount to a current value the future
financial prospects of the firm; and that markets with their numberless

13. The statement is Professor Martin Shubik's, the Seymour H. Knox
Professor of Mathematical Institutional Economics at Yale. Professor Shubik ap-
parently is not a true believer in efficient markets. He goes on to suggest:

If, in contradistinction to the adherents of the single, efficient market, we
suggest that there are several more or less imperfect markets involving the
market for a few shares, the market for control, the market for going-
business assets, and the market for assets in liquidation, then we have a
structure for interpreting what is going on in terms of arbitrage among
these different markets.

Shubik, "Corporate Control, Efficient Markets, and the Public Good," Knights,
Raiders & Targets: The Impact of the Hostile Takeover, (Coffee, Lowenstein and Rose-
Ackerman eds. 1988).
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participants seeking information and making judgments do this cor-
rectly (at least in the limited sense that no one without inside in-
formation can regularly do it better).14

This view may be correct. It may be that in a well-developed
stock market, there is no discount for long-term profit maximizing
behavior except that reflected in the discount for the time value of
money. It may be the case that when the market valued the stock
of Time at about $125 per share following the announcement of the
merger, an observer blessed with perfect foresight would have con-
curred in that value now of the future stream of all returns foreseen
into eternity. Perhaps wise social policy and sound business decisions
ought to be premised upon the assumptions that underlie that view.
But just as the Constitution does not enshrine Mr. Herbert Spencer's
social statics, neither does the common law of directors' duties elevate
the theory of a single, efficient capital market to the dignity of a
sacred text.

Directors may operate on the theory that the stock market
valuation is "wrong" in some sense, without breaching faith with
shareholders. No one, after all, has access to more information
concerning the corporation's present and future condition. It is far
from irrational and certainly not suspect for directors to believe that
a likely immediate market valuation of the Time-Warner merger will
undervalue the stock. The record in this case refers to instances in
which directors did function on a theory that they understood better
than the public market for the firm's shares what the value of their
firm was, and were shown by events to be correct:

The Walt Disney Company case is an example of an en-
tertainment company that rejected a $72.50 hostile offer in
June 1984 and is now trading at the equivalent of $380
per 1984 share. Another example of an entertainment com-
pany that achieved better results by remaining independent
and growing than by cashing in when it was undervalued
in the market is Warner itself. In early 1984, Warner was
the subject of unsolicited interest on the part of Rupert
Murdoch. At that time Warner was selling for $10 to $12
a share, adjusted for a subsequent two-for-one split. Today,
of course-five and a half years later-Warner is the subject

14. See, e.g., Gordon & Kornhauser, "Efficient Markets, Costly Information
and Securities Research." 60 N.Y.U. L. Rev. 761 (1985).
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of a $70 per share merger agreement with Time and was
selling at $45 (or about four times its early 1984 price)
before its merger with Time was announced.

Crawford Aff., 4.
[4-5] On the level of legal doctrine, it is clear that under Delaware

law, directors are under no obligation to act so as to maximize the
immediate value of the corporation or its shares, except in the special
case in which the corporation is in a "Revlon mode." Mills Acquisition
Co. v. Macmillan, Inc., Del. Supr., Nos. 415 & 416 (May 3, 1989);
Ivanhoe Partners v. Newmont Mining, Del. Supr., 535 A.2d 1334 (1987);
Revlon v. MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d
173 (1986). See generally TW Services, Inc. v. SWT Acquisition Corp.,
Del. Ch., C.A. No. 10427 (March 2, 1989). Thus, Delaware law
does recognize that directors, when acting deliberately, in an informed
way, and in the good faith pursuit of corporate interests, may follow
a course designed to achieve long-term value even at the cost of
immediate value maximization. 15

[6-7] The legally critical question that case presents then involves
when must a board shift from its ordinary long-term profit maximizing
mode to the radically altered state recognized by the Revlon case in
which its duty, broadly stated, is to exercise its power in the good
faith pursuit of immediate maximization of share value. Surely, when
as in Revlon itself and other cases construing its command, most
notably Macmillan, 6 the board decides to enter a change in control
transaction, it has elected to enter the Revlon zone. But it now
appears resolved that a subjective disinclination to sell the company
will not prevent that duty from arising where an extraordinary
transaction including, at a minimum, a change in corporate control
is involved:

[Revlon's requirements pertain] whether the "sale" takes
the form of an active auction, a management buyout, or

15. It is this recognition that, in part, permits a corporation to make reasonable
charitable contributions, to grant scholarships or take other action that will not
have a direct or immediate positive impact upon the financial performance of the
firm.

16. See also In ReJ.P. Stevens & Co., Inc. Shareholders Litigation, Del. Ch., 542
A.2d 770 (1988); In Re RJR Nabisco, Inc. Shareholders Litigation, Del. Ch., Cons.
C.A. No. 10389 (January 31, 1989); In Re Fort Howard Corp. Shareholders Litigation,
Del. Ch., Cons. C.A. No. 9991 (August 8, 1988); In Re Holly Farms Corporation
Shareholders Litigation, Del. Ch., C.A. No. 10350 (December 30, 1988), slip op. at
12.
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a "restructuring" such as that which the Court of Chancery
enjoined in Macmillan L

Mills Acquisition Co. v. Macmillan, Inc., slip op. at 56.
Thus, more specifically, the first overarching question presented

by these facts reduces legally to the inquiry whether the board was,
on June 16, involuntarily in that special state-what one can call,
as a shorthand, the "Revlon mode"-in which it was required to
maximize immediate share value. This question is treated at pp. 54-
63 below. If the board was itself under no duty to choose to maximize
current value, then the second overarching question must be ad-
dressed in terms of the legal questions presented.

B.
The second overarching question is whether legally (an easy

question) and equitably (more subtle problem) the locus of decision-
making power does or should reside in circumstances of this kind.
The argument of plaintiffs is that the directors' duty of loyalty to
shareholders requires them at such a time to afford to the shareholders
the power and opportunity to designate whether the company should
now be sold. This position is supported with two distinct legal
arguments. First, certain of the plaintiffs argue that the commitment
of the original Warner transaction to a shareholder vote gave rise
to a fiduciary obligation to permit the shareholders to decide the
matter. The reformatting of the deal in order to avoid the risks of
shareholder non-approval is thus seen as a breach of a duty of loyalty.
Principally involved in this analysis are cases dealing with the exercise
of the franchise. E.g., Schnell v. Chris-Craft Industries, Del. Supr., 285
A.2d 437 (1971); Frantz Manufacturing Company v. EAC Industries, Del.
Supr., 501 A.2d 401 (1985); Condec Corporation v. Lunkenheimer Com-
pany, Del. Ch., 230 A.2d 769 (1967); Aprahamian v. HBO & Co.,
Del. Ch., 531 A.2d 1204 (1987); Blasius Industries, Inc. v. Atlas Corp.,
Del. Ch., C.A. No. 9720 (July 25, 1988). This argument is treated
at pp. 64-68 below.

The second and more difficult doctrinal setting for the question
of whose choice is it, is presented by Unocal Corp. v. Mesa Petroleum
Co., Del. Supr., 493 A.2d 946 (1985) and a string of Chancery
opinions construing its test to require, in certain circumstances, in
taking of action-typically the redemption of a so-called poison pill-
to permit shareholders to choose between two functionally equivalent
alternative transactions. Grand Metropolitan PLC v. The Pillsbury Com-
pany, Del. Ch., C.A. No. 10319 (December 16, 1988); City Capital
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