
UNREPORTED CASES

view that the proposed sale is for an adequate, fair price. Moreover,
as I have already mentioned, a sale of the properties will result in
Major having more cash and fewer real estate assets. That circum-
stance would appear to benefit all interested parties, including any
potential bidders. Nothing in the existing record demonstrates the
contrary.

Finally, balanced against the absence of any cognizable harm
to plaintiff if the sale is not enjoined is the significant risk that an
injunction barring the sale will eliminate a valuable corporate op-
portunity. The record indicates that the investment group may walk
away from the deal is the sale if enjoined and becomes mired in the
underlying litigation over the merger agreement. Enjoining the sale
would also reopen Major's exposure to the threatened foreclosure
by Florida National Bank, further injuring Major's efforts to remove
a substantial drain on its assets and capture an advantageous price
for the properties.

For all of the above reasons, the plaintiff's application for a
temporary restraining order was denied.

An Order in accordance with this Memorandum Opinion has
been entered.

ORDER

For the reasons set forth in this Court's Memorandum Opinion
entered in this case on this date, it is

ORDERED that the motion of Joseph Herd for a temporary
restraining order enjoining the sale by Major Realty Corporation of
three parcels of real estate is DENIED.

KAHN v. LYNCH COMMUNICATION SYSTEMS, INC.
No. 8748

Court of Chancery of the State of Delaware, New Castle

August 24, 1989

This is a decision on a motion to dismiss a purported class
action challenging the merger of Lynch Communication Systems,
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Inc. with a subsidiary of Alcatel USA Corporation. The individual
defendant directors of Lynch and the corporate defendants seek
dismissal on the ground that the plaintiffs' exclusive remedy is ap-
praisal under section 262 of the Delaware General Corporation Law.
Two of the corporate defendants, being French corporations, seek
dismissal on the alternative ground that the chancery court lacks
personal jurisdiction over them.

The court of chancery, per Vice-Chancellor Berger, held that
the allegations stated against the corporations import a form of
overreaching; and in the context of entire fairness, they deserve more
considered analysis than can be accorded them on a motion to dismiss.
The court further held that one of the French corporations did not
have the minimum contacts necessary for personal jurisdiction, so
its motion to dismiss was granted while the motions to dismiss of
the remaining defendants were denied.

1. Corporations C 377(2), 393

Motions C 2

Allegations and inferences suggesting a corporation's use of
another corporation's assets for its own benefit, and subsequent
manipulation of the form of a merger, import a form of overreaching,
and in the context of entire fairness they deserve more considered
analysis than can be accorded them on a motion to dismiss.

2. Courts C 10, 39

The first step in analyzing questions of personal jurisdiction is
to determine whether the long-arm statute purports to authorize the
exercise of jurisdiction.

3. Corporations C 203, 208

The situs of ownership of stock in Delaware corporations is
deemed to be Delaware. DEL. CODE ANN. tit. 8, § 169 (1953).

4. Corporations 0= 637, 665(4)

Where the only real link between a French corporation and the
alleged wrongful conduct resulting in a merger with a Delaware
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corporation is the French corporation's ownership of a foreign cor-
poration involved in the merger, and there is no allegation that the
latter foreign corporation is a mere agent or instrumentality of the
French corporation, then there is no support to find that the French
corporation transacted any business in Delaware.

5. Courts C=- 7, 37(3)

A single transaction is sufficient to confer jurisdiction where the
underlying daim is based on that transaction.

6. Constitutional Law C-- 305(6)

Corporations C=- 637, 638, 668(1)

In determining whether a corporation's constitutional right to
due process will be violated, the court must determine whether the
corporation has certain minimum contacts with Delaware such that
the maintenance of the suit does not offend traditional notions of
fair play and substantial justice.

7. Constitutional Law 0- 305(6)

Corporations C 637, 638

In determining whether a corporation has the minimum contacts
required to be subject to a court's jurisdiction, the court must focus
on the relationship between the defendants, the litigation, and the
forum.

8. Constitutional Law C- 305(6)

Corporations 0 638, 665(1)

A foreign corporation cannot use the laws of Delaware to govern
the operation of its subsidiary and then, in a suit relating to the
operation of the subsidiary, claim that jurisdiction in Delaware offends
traditional notions of fair play.
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9. Corporations C-- 638, 665(2)

Courts 0= 37(3)

A foreign corporation purposely avails itself of the laws of the
State of Delaware by creating a Delaware subsidiary, as a holding
company, and should reasonably expect to be brought before a court
in Delaware to defend a claim attacking a merger arising out of the
operation of the Delaware subsidiary.

R. Bruce McNew, Esquire, and Pamela S. Tikellis, Esquire, of
Greenfield & Chimicles, Wilmington, Delaware; and Sidney B. Sil-
verman, Esquire, of Silverman & Harnes, New York, New York,
for plaintiff.

Allen M. Terrell, Jr., Esquire, Nathan B. Ploener, Esquire, and
Robert J. Shaughnessy, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendants.

BERGER, Vice-Chancellor

This is the decision on a motion to dismiss a purported class
action challenging the merger of Lynch Communication Systems,
Inc. ("Lynch"), with a subsidiary of Alcatel USA Corp. ("Alcatel").
The remaining individual defendants,' who are directors of Lynch,
and the corporate defendants Lynch, Alcatel, Alcatel, S.A. and
Compagnie Generale d'Electricite ("CGE"), seek dismissal on the
ground that plaintiff's exclusive remedy is appraisal under 8 Del. C.
§ 262. Alcatel is a subsidiary of Alcatel, S.A., a French corporation
which in turn is a subsidiary of CGE, also a French corporation.
Alcatel, S.A. and CGE seek dismissal on the alternative ground that
this Court lacks personal jurisdiction over them.

The facts, as alleged in the Amended Complaint (hereafter the
"complaint"), may be summarized as follows. Lynch is a Delaware
corporation engaged in the business of designing, manufacturing and
selling telecommunications equipment to telephone operating com-

1. Three Lynch directors who served on the independent committee had
been named as defendants but the claims against them were dismissed without
prejudice by stipulation of the parties after those directors had briefed and argued
their motion to dismiss.
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panies. At all relevant times, Alcatel owned slightly more than 3
million shares, or approximately 43% of Lynch's outstanding stock.
All of Lynch's directors are allegedly either officers of Lynch or
nominees or employees of Alcatel or its affiliates.

On August 1, 1986, at a Lynch board of directors meeting,
Alcatel allegedly recommended that the board spend $500,000 to
study a possible business combination between Lynch and Celwave
Systems, Inc. ("Celwave"), another wholly-owned subsidiary of CGE.
On October 24, 1986, apparently after the study had been completed,
Alcatel proposed a consolidation whereby Lynch's stockholders would
become stockholders of a combined Lynch/Celwave entity. 2 That
proposal, according to plaintiff, was unfair to Lynch and a counter-
proposal was presented based upon a Lynch per share value of $15.88
to $17.50. Upon receipt of the counter-offer, Alcatel allegedly ter-
minated negotiations on the proposed consolidation.

In November, 1986, defendants allegedly initiated a "series of
proposals" that culminated in a tender offer and cash-out merger
both at $15.50 per share. Plaintiff claims that Alcatel and CGE
breached their fiduciary duties by causing the merger at an unfair
price and for an improper purpose-to acquire for themselves the
benefit of a Lynch/Celwave consolidation. Plaintiff also alleges that
the individual defendants breached their fiduciary duty by appointing
an independent committee to respond to the merger proposal when,
according to plaintiff, the director defendants should have resisted
the merger and refused to establish a negotiating committee.

As noted at the outset, defendants maintain that the only claim
stated in the complaint is one for unfair price and that plaintiff's
only remedy is appraisal. At oral argument, counsel for plaintiff
agreed that, if there had been no consolidation proposal and the
complaint simply attacked the adequacy of the merger price in light
of the company's recent growth and future prospects, appraisal would
be plaintiff's sole remedy. The difference here, according to plaintiff,
is that the public stockholders of Lynch were "offered" the oppor-
tunity to consolidate with Celwave and then deprived of that op-

2. At some time, not identified in the complaint, Alcatel appointed the chief
executive officer of Celwave to the Lynch board of directors and to the executive
and compensation committees of the board. Plaintiff alleges that, as a result of this
change on the Lynch board, Alcatel was in a position to "punish by reducing
compensation, any acts of disloyalty to Alcatel undertaken by the Company's
management." Amended Complaint, 7.
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portunity by the subsequent merger, which was controlled by Alcatel.
Trans., p. 50. Plaintiffs theory was summarized as follows:

We are saying that the Lynch-Celwave consolidation
study, which we paid for, showed that there was wonderful
opportunities here and that we are being deprived of those
opportunities by the parent corporation, who had deter-
mined that it was not going to use the Delaware procedure
that it first invoked because it wasn't getting the results
that it wanted to achieve.

And that is our complaint. And it is different, I believe,
from the usual complaint, that this is simply-we should
continue with Lynch. And I do believe that it states a
breach of fiduciary duty and that we would be entitled to
damages based upon the lost opportunity and not on the
value of Lynch at the time of the merger. And that's why
I say it is taken out of the appraisal statute.

Id. at 51.
Plaintiff argues that this case is similar to Rabkin v. Philip A.

Hunt Chemical Corp., Del. Supr., 498 A.2d 1099 (1985), where the
Delaware Supreme Court found that the plaintiffs had "[averred]
specific acts of unfair dealing constituting breaches of fiduciary duties
which if true may have substantially affected the offering price." Id.
at 1100. In Rabkin, plaintiffs challenged a cash-out merger that was
effected by the majority stockholder shortly after the expiration of
its one year contractual obligation to pay $25 per share to acquire
the publicly held stock. The alleged manipulation of the timing of
the merger in order to avoid the contractual price commitment was
found to state an entire fairness claim, as articulated in Weinberger
v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983).

Here, according to plaintiff, Alcatel unfairly altered the structure
of the transaction in order to avoid having to share with the public
stockholders of Lynch the benefits of a Lynch/Celwave combination.
In plaintiff's view, the Lynch/Celwave consolidation was in the nature
of a corporate opportunity that Lynch was interested in pursuing.
As I understand plaintiff's argument, Alcatel was under no obligation
to propose the consolidation. However, having done so (after using
Lynch's funds to study the matter) plaintiff says that Alcatel was
obligated either to consummate a consolidation on fair terms or to
refrain from taking the benefits of a consolidation for itself.
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[1] I cannot endorse any general statement that a controlling
stockholder, having proposed one form of business combination, is
precluded from proposing another type of transaction that is arguably
less favorable to the minority stockholders. However, I need not
adopt such a proposition in order to sustain plaintiff's complaint.
The allegations, and the inferences that may be fairly drawn from
them, suggest that Alcatel used Lynch's assets (the $500,000 spent
on the Celwave study) for its own benefit and then, in order to reap
the full advantage of a Lynch/Celwave combination, Alcatel manip-
ulated the form of merger and failed to compensate the Lynch public
stockholders either for the anticipated benefits of a Celwave com-
bination or for the $500,000 Lynch had spent studying the proposal.
In the words of our Supreme Court, these allegations "import a
form of overreaching, and in the context of entire fairness they
deserve more considered analysis than can be accorded them on a
motion to dismiss." Rabkin, 498 A.2d at 1107.

The remaining issue is whether CGE and Alcatel, S.A. are
subject to personal jurisdiction in this Court. The complaint identifies
both as French companies and there are no allegations that either
company is authorized to do business in Delaware or, in fact, transacts
business in this state. Nonetheless, plaintiff argues that the Delaware
long-arm statute confers personal jurisdiction over these two com-
panies and that the exercise of jurisdiction does not violate the
defendant companies' due process rights.

[2-3] The first step in analyzing questions of personal jurisdiction
is to determine whether the long-arm statute purports to authorize
the exercise of jurisdiction. Starting with the premise that the statute
is to be construed as broadly as possible consistent with constitutional
limitations, plaintiff contends that Alcatel, S.A. and CGE transacted
business in Delaware, within the meaning of 10 Del. C. § 3104(c)(1),
when they caused Alcatel to merge with Lynch. Alternatively, plaintiff
argues that the two French companies caused tortious injury in
Delaware, within the meaning of § 3104(c)(3), because they caused
the merger to take place, which allegedly injured plaintiff's stock
interest in Lynch. Since the situs of the ownership of stock in
Delaware corporations is deemed to be Delaware, see 8 Del. C.
§ 169, plaintiff argues that the injury to that stock occurred in
Delaware.

[4] I find that the complaint does not adequately allege a prima
fade basis on which to confer jurisdiction over CGE, but that it does
with respect to Alcatel, S.A. Turning first to CGE, the only direct
action allegedly undertaken by CGE was its notification to Lynch
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that it intended to propose a business combination between Lynch
and Celwave. Alcatel, S.A. or its subsidiary apparently made the
consolidation proposal, began the negotiations over the consolidation
and then withdrew from those negotiations. The merger allegedly
was "designed to place absolute control over the Company in the
hands of Alcatel . . . ." Amended Complaint, 8. Reading the
complaint as a whole, the only real link between CGE and the alleged
wrong is its ownership of Alcatel, S.A. There is no allegation that
Alcatel, S.A. is a mere agent or instrumentality of CGE and there
is nothing in the complaint to suggest that the separate existence of
the two French companies should be disregarded. Accordingly, even
construing § 3104(c)(1) broadly, I cannot find that CGE, directly
or through an agent, transacted any business in Delaware based
upon the allegations in this complaint. Cf. Dentsply Int'l, Inc. v. Pentron
Corp., 648 F. Supp. 856 (D. Del. 1986); Waters v. Deutz Corp., Del.
Super., 460 A.2d 1332 (1983), aff'd, Del. Supr., 479 A.2d 273 (1984).

Plaintiff's argument that CGE is subject to service under
§ 3104(c)(3), likewise, is unavailing. There is no allegation that CGE
performed any act in Delaware that caused tortious injury in this
State. Either Alcatel or Alcatel, S.A. took the formal steps necessary
to accomplish the merger and, for the same reasons that applied to
§ 3104(c)(1), the actions of Alcatel or its parent cannot be imputed
to CGE.

[5] Alcatel, S.A. is in a different situation. Based upon the
allegations in the complaint and the Offer to Purchase,3 Alcatel, S.A.
was directly involved in the allegedly wrongful conduct that resulted
in the merger. Alcatel, S.A. made the original consolidation proposal
to the Lynch independent committee; Alcatel, S.A. made the decision
to abandon the Celwave consolidation proposal; and Alcatel, S.A.'s
representative negotiated the merger price. Other facts support this
conclusion. Alcatel, S.A., not Alcatel, designated the five Alcatel
directors on the Lynch board and Alcatel, a wholly-owned subsidiary
of Alcatel, S.A., is a holding company. These facts and allegations
are sufficient to establish that Alcatel, S.A. directly, or through its
subsidiary, transacted business in Delaware by negotiating and con-
summating the merger at issue. Since a single transaction is sufficient
to confer jurisdiction where the claim is based on that transaction,
LaNuova D & B, S.p.A. v. Bowe Co., Inc., Del. Supr., 513 A.2d 764,

3. The Offer to Purchase, dated November 26, 1986, was disseminated in
connection with the tender offer that preceded the merger.
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768 (1986), I find that plaintiff has satisfied the requirements of
§ 3104(c)(1) with respect to Alcatel, S.A.

[6-7] The remaining question is whether, by subjecting Alcatel,
S.A. to jurisdiction in this Court, its constitutional rights to due
process will be violated. In deciding this issue, the Court must
determine whether Alcatel, S.A. has "certain minimum contacts with
[Delaware] such that the maintenance of the suit does not offend
'traditional notions of fair play and substantial justice.' " International
Shoe Co. v. Washington, 326 U.S. 310, 316 (1945), quoting Milliken
v. Mger, 311 U.S. 457, 463 (1940). The Court must focus on the
relationship between the defendants, the litigation and the forum.
Shaffer v. Heitner, 433 U.S. 186 (1977).

[8] Our Supreme Court recently held that these constitutional
standards had been satisfied in a case where a foreign corporation
was being sued in connection with alleged wrongdoing by its wholly-
owned Delaware subsidiary. See Sternberg v. O'Neil, Del. Supr., 550
A.2d 1105 (1988). Plaintiff in Sternberg brought a double derivative
action alleging that the directors of both the parent and subsidiary
had damaged the subsidiary in connection with its ability to obtain
certain television and radio station licenses. Our Supreme Court
held that the exercise of jurisdiction over the parent company was
constitutionally permissible. The Court noted that in an earlier case,
Papendick v. Bosch, Del. Supr., 410 A.2d 148 (1979), cert. denied, 446
U.S. 909 (1980), "[t]he decision of the foreign parent corporation
to maintain a direct and continuing connection between Delaware
and itself, as the owner of a Delaware subsidiary, was found to be
a 'minimum contact' of paramount importance in the specific ju-
risdictional analysis . . . ." Sternberg v. O'Neil, 550 A.2d at 1120.
The Court in Sternberg reaffirmed its holding in Papendick, stating
that "a foreign corporation cannot use the laws of this State to
govern the operations of its subsidiary and then, in a suit relating
to the operation of the subsidiary, claim that jurisdiction in Delaware
offends traditional notions of fair play." Id. at 1121. The fact that
in Sternberg the parent did not form the subsidiary, but acquired it,
was found to have no bearing on the Papendick analysis.

[9] Applying the Sternberg analysis to the facts of this case, I
conclude that the exercise of jurisdiction over Alcatel, S.A. satisfies
due process. Alcatel, S.A. has purposely availed itself of the laws of
the State of Delaware by creating Alcatel, a Delaware subsidiary,
as a holding company. Plaintiff's claim attacking a merger between
Alcatel and Lynch arises out of Alcatel, S.A.'s operation of its
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subsidiary. Thus, Alcatel, S.A. should reasonably expect to be brought
before a court in Delaware to defend plaintiff's claim.

Based upon the foregoing, defendant CGE's motion to dismiss
is granted and the motions to dismiss by the remaining defendants
are denied. IT IS SO ORDERED.

KAHN v. OCCIDENTAL PETROLEUM CORP.
No. 10,808

Court of Chancery of the State of Delaware, New Castle
July 19, 1989

Plaintiff sought a preliminary injunction to enjoin a settlement
in the progress of being negotiated in a related class action. Plaintiff
alleged that the settling parties had acted incompetently and in bad
faith in reaching a settlement agreement in principle. The related
action involved a challenge of defendant-directors' approval of certain
charitable contributions and compensation paid to Occidental's chair-
man and chief executive officer and alleging breaches of duties of
due care and loyalty to the stockholders.

The court of chancery, per Vice-Chancellor Hartnett, denied
plaintiffs motion, finding that plaintiff had failed to show that he
or the class he purported to represent would suffer irreparable harm
if the settlement negotiations continued. The court also noted that
the plaintiff would have the opportunity to appear and air objections
at the settlement hearing.

1. Compromise and Settlement 0= 1

Considerations of judicial efficiency mandate that the objections
to a proposed settlement of a class action usually be heard but once,
and together.
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2. Compromise and Settlement C= 2, 4

The law strongly favors the voluntary settlement and compromise
of litigation especially in class and stockholder derivative suits.

3. Compromise and Settlement 0 1, 9

Litigants may not agree to a settlement for improper motives
or purposes.

4. Compromise and Settlement 0:- 4

An abuse of the litigation-settlement process cannot be tolerated
and a court must closely scrutinize any proposed settlement which
appears to be unfair, not only to the stockholders on whose behalf
the suit is allegedly brought, but also other parties or counsel.

5. Equity C- 65(2)

A court of equity has a special historical mandate to prevent
unconscionable conduct on the part of any litigant or his counsel.

6. Compromise and Settlement ( 4, 7, 9

Friendship between parties' counsel is not a justifiable excuse
for settling with one adversary over another.

7. Corporations C-- 320(7)

Claims for waste of corporate assets have consistently been held
to be stockholder derivative claims.

8. Compromise and Settlement 0= 5(1), 7

A court must give heightened scrutiny in reviewing any settle-
ment between two parties where no sufficient justification is given
for negotiating and entering into the settlement without advising or
consulting with a related third party and the standard of review will,
therefore, be enhanced.
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9. Injunction 0= 14, 137(1)

When a plaintiff will have opportunity to appear and object to
a proposed settlement at the settlement hearing, he will suffer no
irreparable harm if the proposed settlement is subsequently finalized
and submitted to the court for approval.

10. Compromise and Settlement C--- 5(1), 14

A settlement is not ripe for review on its merits when no final
settlement agreement has been entered into.

11. Compromise and Settlement 0 1

Constitutional Law C 309(1)

A trial court should assure that the interests of all will be
protected by the method of notice of a settlement.

William Prickett, Esquire, and Michael Hanrahan, Esquire, of Prick-
ett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware; David
H. Bershad, Esquire, Steven G. Schulman, Esquire, and Jeffrey S.
Abraham, Esquire, of Milberg, Weiss, Bershad, Specthrie & Lerach,
New York, New York, of counsel; and Arthur T. Susman, Esquire,
and Terry Rose Saunders, Esquire, of Susman, Saunders & Buehler,
Chicago, Illinois, for plaintiffs Sullivan and Levitan.

Victor F. Battaglia, Esquire, and Robert D. Goldberg, Esquire, of
Biggs & Battaglia, Wilmington, Delaware; and Sidney Silverman,
Esquire, of Silverman & Harnes, New York, New York, of counsel,
for plaintiff Kahn.

Charles S. Crompton, Jr., Esquire, Donald J. Wolfe, Jr., Esquire,
Stephen C. Norman, Esquire, and Karen R. Lines, Esquire, of
Potter Anderson & Corroon, Wilmington, Delaware, for defendant
Occidental Petroleum Corporation.

Rodman Ward, Jr., Esquire, Edward P. Welch, Esquire, Andrew
J. Turezyn, Esquire, and Matthew F. Boyer, Esquire, of Skadden,
Arps, Slate, Meagher & Flom, Wilmington, Delaware, for intervenor
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defendant The Armand Hammer Museum of Art and Cultural Cen-
ter, Inc.

Bruce M. Stargatt, Esquire, Edward B. Maxwell, 2nd, Esquire, and
David C. McBride, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware; and Bruce W. Kauffman, Esquire, and Ste-
phen J. Mathes, Esquire, of Dilworth, Paxson, Kalish & Kauffman,
Philadelphia, Pennsylvania, of counsel, for individual defendants.

HARTNETT, Vice-Chancellor

Plaintiff Alan R. Kahn filed this extraordinary motion to pre-
liminarily enjoin a settlement in the progress of being negotiated in
a related case in this Court-Sullivan et aL v. Hammer et al., Del.
Ch., C.A. No. 10823-N.C.

A similar tactic by the same attorney now representing Mr.
Kahn was denied by me in Cohn v. Crocker National Corporation, Del.
Ch., C.A. No. 7693-N.C., Hartnett, V.C. (Feb. 7, 1985) for the
same reasons this present application must be denied: the lack of a
showing of any irreparable harm to plaintiff, or the class he purports
to represent, if this application is denied.

I
[1] As I stated in Cohn v. Crocker, "Considerations of judicial

efficiency also mandate that the objections to a proposed settlement
of a class action usually be heard but once-and together."

Despite Cohn, I scheduled a hearing on plaintiff's present motion
for a preliminary injunction because of the existence of most unusual
and troubling circumstances. Unfortunately, scant attention was de-
voted to these circumstances in the briefs or at the over-two-hour
oral argument on the motion.

II
In setting forth the background I rely heavily on defendant

Occidental Petroleum Corporation's ("Occidental") Statement of
Nature of the Proceedings which is, for the most part, not disputed.

On May 2, 1989 Alan R. Kahn commenced this stockholder
derivative action ("the Kahn action") on behalf of the stockholders
of Occidental. In substance, his complaint attacks: (1) the approval
by the Occidental directors of certain charitable contributions to
institutions chosen by Occidental's Chairman and Chief Executive
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Officer, Dr. Armand Hammer; and (2) the level of compensation
that Dr. Hammer, who is 91 years old, receives pursuant to his
long standing employment contract with the corporation. The com-
plaint demanded interim and permanent injunctive relief to enjoin
any such further charitable contributions and to preclude Occidental
"from paying any compensation to Hammer." The prayers also
demand that the directors account to Occidental for its losses.

The complaint further stated that no pre-suit demand was made
on the Occidental board pursuant to Chancery Court Rule 23.1
alleging that any such demand would have been a futile act.

On May 9, 1989, a week after the Kahn action was filed, Joseph
Sullivan and Alan Brody filed related actions in this Court-Sullivan
et al. v. Hammer et al., Del. Ch., C.A. No. 10823-N.C. ("the Sullivan
action")-and in the California Superior Gourt-Levitan et al. v.
Occidental Petroleum Corporation et al., Cal. Super., C.A. No. 001175.
Both of these later complaints purport to advance both stockholder
derivative and class actions, alleging: (1) that Occidental's April 25,
1989 Proxy Statement for its May 26, 1989 annual meeting was
deficient in a number of respects, including its inadequate disclosures
of the corporation's decision to construct and endow a building to
house the Armand Hammer Art Museum and Cultural Center ("the
Museum Project"); (2) that Occidental's commitment to the Museum
Project constituted a waste of corporate assets; (3) that the defendant
directors breached their duty of care in approving the Museum
Project; and (4) that all Occidental directors other than Dr. Hammer
have aided and abetted the latter's breach of his duty of loyalty to
Occidental. The Sullivan and Levitan complaints seek injunctive relief
to preclude further expenditures by Occidental in support of the
Museum Project, a declaration pursuant to 8 Del. C. § 225 that the
election of directors at the May 26th Occidental annual meeting was
invalid by reason of the alleged proxy deficiencies, and an injunction
to preclude all further actions to complete the Museum Project.
Except for the proxy deficiency allegations, however, the acts chal-
lenged are virtually the same as those challenged in Kahn.

Plaintiffs in both the Sullivan and Kahn actions then filed motions
and supporting papers seeking accelerated discovery and a prompt
hearing on their separate motions for a preliminary injunction. On
May 10, 1989, I issued a ruling in Kahn denying plaintiffs' appli-
cations, finding no basis in the complaint to expedite the case or to
schedule a preliminary injunction hearing on an expedited basis.
Counsel in Sullivan never requested judicial action on their motion.
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On May 12, 1989 Occidental issued a Supplement to its April
25 Proxy Statement in which it reported the filing of the Kahn and
Sullivan actions. The Supplement set out in more detail the com-
mitment by Occidental to the Museum Project, thereby rendering
moot virtually all of the proxy deficiencies alleged in the Sullivan
action.

The individual defendants and Occidental (on May 19 and May
22, 1989 respectively) filed motions to dismiss both the Kahn and
Sullivan actions and to stay discovery pending resolution of those
motions. The motion to dismiss the Kahn action alleged plaintiffs
failure to make a pre-suit demand under Chancery Rule 23.1 and
the failure to state a cognizable claim; it also stated that the doctrine
of laches and the applicable statute of limitations barred the suits.
The individual defendants' motion to dismiss in the Sullivan action
asserted the additional grounds that the purported proxy deficiencies
had been mooted by the issuance of the Supplement, and that the
attempt to join a claim under 8 Del. C. § 225 with the claims of
breach of fiduciary duty was improper.

I scheduled a teleconference for June 5, 1989 to hear defendants'
motions to stay discovery in both Kahn and Sullivan. At the outset
of that conference, I was advised that a settlement in principle had
been signed in Sullivan (the "Memorandum of Understanding"),
which contemplated the negotiation, preparation and submission to
the Court of a Stipulation of Settlement within thirty days. Counsel
for Kahn advised the Court that he had been told of the agreement
in principle only after it had been agreed to by counsel for Occidental
and the Sullivan plaintiffs and further stated that he had declined an
invitation to join in the settlement and instead would press for
discovery on the merits of the Kahn action.

On June 9, 1989 Kahn revived his request for expedited dis-
covery and filed a motion for a preliminary injunction to preclude
the defendants from taking any further action to proceed with the
settlement of the Sullivan action on the grounds that the settling
parties (or their counsel) had acted incompetently and in bad faith
in reaching a settlement agreement in principle. Over defendants'
opposition, I fixed a hearing on the motion for July 6, 1989 and
authorized limited expedited discovery.

Following production of documents by defendants, counsel for
Kahn took the depositions of Senator Albert Gore, Sr., the chairman
of a Special Committee of Occidental's Board that considered the
Museum Project; of Dr. Hammer, Occidental's long-time Chairman;
of Daniel Belin, Esquire, the President of the Board of Trustees of
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the Los Angeles County Museum Association; and of William Prick-
ett, Esquire, Delaware counsel for plaintiffs in the Sullivan action.
On July 6th oral argument on the Motion For a Preliminary In-
junction occurred.

III
[2] The law strongly favors the voluntary settlement and com-

promise of litigation especially in class and stockholder derivative
suits. Neponsit Investment Co. v. Abramson, Del. Supr., 405 A.2d 97
(1979); Rome v. Archer, Del. Supr., 197 A.2d 49 (1964). Indeed, if
the settlement of most suits did not occur the entire judicial system
would likely collapse.

[3] This policy, however, does not permit litigants to agree to
a settlement for improper motives or purposes.

I increasingly suspect that in some cases plaintiffs' counsel seem
to be primarily motivated by the huge counsel fees now being gen-
erated in class and stockholder derivative actions and that defendant
corporations are often willing to pay the fees to obtain a res judicata
bar to claims against the corporation.

[4-5] An abuse of the litigation-settlement process cannot be
tolerated and this Court must closely scrutinize any proposed set-
tlement which appears to be unfair, not only to the stockholders on
whose behalf the suits are allegedly brought, but also other parties
or counsel. This Court, as a Court of Equity, has a special historical
mandate to prevent unconscionable conduct on the part of any litigant
or his counsel. See, H. STRINGFELLOW, Who Comes into Equity
Must Come With Clean Hands (1 Ala. Law. 248, 1940).

The acts of defendants in approaching the attorney in the later-
filed Sullivan action and ignoring the counsel in the first-filed Kahn
suit concerning possible settlement, and then negotiating a settlement
without advising the Kahn counsel, sufficiently raised the spectre of
a possible overreaching to justify my scheduling plaintiff's motion
for a preliminary injunction and granting limited expedited discovery
before the hearing on the motion. Cf. In Re Amsted Industries, Inc.
Litigation, Del. Ch., 521 A.2d 1104 (1986).

Nor has the explanations of defendants reassured me. As I
understand defendants, they offered three explanations for choosing
the Sullivan case for settlement over the Kahn case. First, defendants
assert that the Sullivan allegations were broader than the allegations
in the Kahn complaint. The only portion of the Sullivan allegations
which are broader than the allegations in the Kahn complaint, how-
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ever, are the alleged proxy deficiencies which were apparently ren-
dered moot by the May 12 Proxy Supplement.

[6] Next, counsel for defendants assert that they know the counsel
for the Sullivan plaintiffs better than the counsel for the Kahn plaintiff.
Mr. Silverman, the lead counsel for Mr. Kahn, however, has ap-
peared often in the Delaware courts and I am sure is well known
to defendants' counsel. In any event, friendship is hardly a justifiable
excuse for settling with one supposed adversary over another.

[7] Lastly, defendants claim that because the Kahn case was
brought as a stockholder derivative suit and the Sullivan case was
brought as a stockholder derivative suit and a class action case, this
somehow justifies settling the later-filed Sullivan case while ignoring
the first-filed Kahn case. The primary claims here, however, relate
to the proposed construction and endowment by Occidental of a
building to house the art collection of Armand Hammer. These
claims are obviously claims for waste which have consistently been
held to be a stockholder derivative claims. See Grobow v. Perot, Del.
Supr., 539 A.2d 180 (1988).

No sufficient justification for the defendants negotiating and
entering into a settlement with the Sullivan plaintiffs without advising
or consulting with the plaintiff in the first filed Kahn action has
therefore been presented.

[8] Under these circumstances, the Court must give heightened
scrutiny in reviewing any settlement between the Sullivan plaintiffs
and defendants and the standard of review will therefore be enhanced.

IV
[9] Notwithstanding the unfortunate manner in which the pur-

ported settlement came about, it is clear that plaintiff Kahn will
suffer no irreparable harm if a proposed settlement is subsequently
finalized and submitted to the Court for approval. In such event,
the Court will schedule a hearing on it and plaintiff, as a stockholder
of Occidental, will have the opportunity to appear and object. All
the other stockholders will also have the opportunity to object (as
some already have) and this should enhance, not diminish, Kahn's
position.

The only irreparable harm Mr. Kahn asserts is the estimated
$200,000 cost Occidental will have to expend for the notice of the
Settlement Hearing, if one is ever scheduled. That is not irreparable
harm. See In re Chromalloy Stockholders Litigation, Del. Ch., C.A. No.
8537-NC, Hartnett, V.C. (Dec. 17, 1986); Tomczdk v. Morton Thiokol,
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Inc., Del. Ch., C.A. No. 7861-NC, Hartnett, V.C. (Feb. 13, 1985).
[10] It is also clear that the settlement is not now ripe for review

on its merits because no final Settlement Agreement has been entered
into. Stroud v. Milliken Enterprises, Inc., Del. Supr., 552 A.2d 476
(1989).

V
[11] Plaintiff Kahn somewhat belatedly requested, as an alter-

native, that if the Court could not find any irreparable harm, the
Court nevertheless should decline to schedule a hearing on any
settlement which eventually emerges, citing In re Agent Orange Product
Liability Litigation, 597 F.Supp. 740 (E.D. N.Y., 1984), aff'd, 818
F.2d 145 (2d Cir. 1987). As I read that case, however, it merely
holds that a trial court should assure that the interests of all will be
protected by the method of notice of the settlement and the question
of the fairness of the settlement itself was left to the Settlement
Hearing. See also WRIGHT & MILLER, Federal Practice and Procedure:
Civil § 1839.

In any event, the question of whether a hearing should be held
on a proposed settlement is, of course, not presently before, me
because no proposed Settlement Agreement has been submitted. If
it is ever submitted, it will be reviewed for adequacy of notice.

VI
The proposed settlement, in its present form, is certainly subject

to criticism although whether, on balance, a settlement should be
approved, is not now before me. Among the troublesome issues
which will have to be addressed at any settlement hearing are: (1)
the failure of the Special Committee appointed by the directors of
Occidental to hire its own counsel and advisors or even to formally
approve the challenged acts; (2) the now worthlessness of a prior
donation by Occidental to the Los Angeles County Museum; (3) the
huge attorney fees which the parties have apparently decided to seek
or not oppose; (4) the egocentric nature of some of Dr. Armand
Hammer's objections to the Los Angeles County Museum being the
recipient of his donation; (5) the issue of who really owns the art;
and (6) the lack of any direct substantial benefit to the stockholders.
The time to consider these deficiencies and to also consider the
arguments in favor of the settlement, however, is after a proposed
Settlement Agreement is submitted and notice is given to the entire
class so that all may be heard.

The motion for a preliminary injunction is, therefore, denied.
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The materials submitted and the arguments made at the hearing
on the preliminary injunction shall be part of the record in any
hearing which may be ultimately held in this Court upon settlement
of the Sullivan or Kahn cases.

IT IS SO ORDERED.

KINGSBRIDGE CAPITAL GROUP v. DUNKIN' DONUTS
INC.

No. 10,907
FREIMAN v. DUNKIN' DONUTS INC.

No. 10,809
MURRAY v. DUNKIN' DONUTS INC.

No. 10,825
ZLOTNICK v. DUNKIN' DONUTS INC.

No. 10,829
KLEIN v. DUNKIN' DONUTS INC.

No. 10,831
WEISS v. DUNKIN' DONUTS INC.

No. 10,889
Court of Chancery of the State of Delaware, New Castle

August 7, 1989
Plaintiffs made an all cash, all shares conditional offer to acquire

all outstanding shares of the defendant corporation, Dunkin' Donuts
Inc. The defendant target corporation rejected the offer as inadequate,
highly conditional, and illusory. The acquiring company and a group
of defendant's shareholders brought suit to enjoin certain of defendant
directors' actions including: (1) the issuance of shares of the defendant
corporation to a new ESOP; (2) the sale of a new class of convertible
preferred stock to an institutional investor; and (3) the refusal of
defendant to redeem the rights issued pursuant to its shareholders'
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rights plan. Plaintiffs also requested summary judgment on certain
issues claiming that it was entitled as a matter of law to a declaration
that certain of the defendant's voting shares be excluded from cal-
culation of the voting shares outstanding.

The court of chancery, per Vice-Chancellor Chandler, held that
the motions for preliminary injunctive relief be denied for failure to
demonstrate a likelihood of irreparable harm. The court further held
that the motion for summary judgment be denied as not yet ripe
for decision.

1. Injunction C=' 14, 136(1), 151

The court will grant a preliminary injunction only upon an
applicant showing that it has a reasonable probability of success on
the merits, that absent the injunction, it will suffer irreparable harm,
and that the applicant's need for protection outweighs any harm that
can be expected to befall the defendants if the injunction is to be
granted.

2. Injunction C 133

An applicant requesting a preliminary mandatory injunction,
rather than having to show a reasonable probability of success on
the merits, must clearly establish the legal right it seeks to protect
or duty it seeks to enforce.

3. Injunction C=, 134

A preliminary injunction affording a plaintiff the equivalent of
final relief ought not be granted unless the moving party satisfies
the standards applicable to a grant of summary judgment.

4. Injunction 0= 14, 136(3), 151

It is, of course, an axiom of our law that even where a plaintiff
has made a sufficient showing on the merits, the extraordinary remedy
of preliminary injunction will issue only where the court is persuaded
that the plaintiff is threatened with irreparable harm that will occur
before the matter can be determined at trial, and that the harm that

[Vol. 15



UNREPORTED CASES

plaintiff seeks to avoid outweighs the risk of injury that may befall
the defendant in the event the injunction is entered.

5. Injunction C--- 14, 136(3), 151

What must be shown at the preliminary injunction stage is that
the plaintiffs will suffer irreparable harm if the relief they seek is
delayed until after trial.

6. Corporations 0 182.4(1), 310(1)

Potential harm to the shareholders is of primary concern to the
court in the takeover arena.

7. Injunction 14, 137(1)

On a motion for preliminary injunction, plaintiffs cannot meet
their burden of showing irreparable harm simply by asserting that
they want the requested relief immediately rather than later.

8. Injunction 0 14, 151

In a takeover situation, where the target corporation's defensive
measures have already taken place, and there is no evidence that
anything will happen in the period before trial which would change
the target's attractiveness to an acquiring entity, the plaintiffs have
failed to meet their burden of demonstrating the likelihood that they
will suffer irreparable injury if forced to await trial, and the entry
of a preliminary injunction is thus inappropriate.

9. Injunction C 14, 137(2), 151

Even where the court finds that the opportunity cost to plaintiffs
of awaiting the relief they seek until after trial was irreparable injury
sufficient to justify a preliminary injunction, before entering such
an injunction, the court would still need to be persuaded that the
harm outweighed that which might befall the defendant as a result
of the injunction.
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10. Declaratory Judgment 0 61, 67

A court will not exercise its discretion and entertain a declaratory
judgment action unless the situation represents an "actual contro-
versy. "

11. Declaratory Judgment 0- 62

The prerequisites of an "actual controversy" are: (1) it must
be controversy involving the rights or other legal relations of the
parties seeking declaratory relief; (2) it must be a controversy in
which the claim of right or other legal interest is asserted against
one who has an interest in contesting the claim; (3) the controversy
must be between parties whose interests are real and adverse; and
(4) the issue involved in the controversy must be ripe for judicial
determination.

12. Constitutional Law C= 46(1), 69

Courts generally decline to exercise jurisdiction over cases in
which a controversy has not yet matured to a point where judicial
action is appropriate.

13. Constitutional Law 0 46(1), 69

Delaware courts are reluctant to render hypothetical or advisory
opinions for two reasons: first, such actions waste judicial resources
on disputes that do not, and may never, have an actual impact on
the parties; and second, the common law, as it is made by the courts
develops incrementally and in a fact-driven manner.

14. Declaratory Judgment C 65, 66

When represented with a request for hypothetical or advisory
opinion, a court must weigh the disadvantages to the judicial system
of rendering such an opinion against the benefits to be derived from
rendering a judgment.
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15. Declaratory Judgment C 66, 96

Where an opinion would be advisory and the question of law
presented is a significant one, the situation is clearly not ripe for
judicial intervention.

A. Gilchrist Sparks, III, Esquire, Kenneth J. Nachbar, Esquire,
Edmond D. Johnson, Esquire, James Lawless, IV, Esquire, Robert
J. Valihura, Jr., Esquire, and Alan Stone, Esquire, of Morris,
Nichols, Arsht & Tunnell, Wilmington, Delaware, for plaintiffs
Kingsbridge Capital Group and DD Acquisition Corporation.

E. Norman Veasey, Esquire, R. Franklin Balotti, Esquire, Nathan
B. Ploener, Esquire, Kevin G. Abrams, Esquire, of Richards, Layton
& Finger, Wilmington, Delaware; John D. Donovan, Jr., Esquire,
of Ropes & Gray, Boston, Massachusetts; and William C. Viets,
Esquire, of Fried, Frank, Harris, Shriver & Jacobson, New York,
New York, for defendants Dunkin' Donuts Inc. and the individual
defendants.

Bruce M. Stargatt, Esquire, and Edward B. Maxwell, 2nd, Esquire,
of Young, Conaway, Stargatt & Taylor, Wilmington, Delaware; and
Greg A. Danilow, Esquire, of Well, Gotshal & Manges, New York,
New York, for defendant General Electric Capital Corporation.

Robert K. Beste, Jr., Esquire, of Biggs & Battaglia, Wilmington,
Delaware; and Robert A. Stull, Esquire, of Stull, Stull & Brody,
New York, New York, for plaintiffs Phyllis Freiman and Ellen Klein.

Thomas G. Hughes, Esquire, and Brian P. Glancy, Esquire, of
Schlusser, Reiver, Hughes & Sisk, Wilmington, Delaware; and
Thomas R. Meites, Esquire, of Meites, Frackman & Mulder, Chi-
cago, Illinois, for plaintiff Mary Ann Weiss.

Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Joshua Rubin, Esquire, of
Abbey & Ellis, New York, New York; and Klari Neuwelt, Esquire,
of Wolf, Popper, Ross, Wolf & Jones, New York, New York, for
plaintiffs Elizabeth M. Murray and other individual plaintiffs in No.
10,825, and Albert Zlotnick.

CHANDLER, Vice-Chancellor
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Plaintiffs Kingsbridge Capital Group and DD Acquisition Cor-
poration (collectively "Kingsbridge") and a purported class of public
shareholders of defendant Dunkin' Donuts Incorporated (the "com-
pany" or "Dunkin' Donuts") seek to enjoin preliminarily and per-
manently certain actions taken by the company's board of directors,,
including: (1) issuance of about 1.1 million shares of Dunkin' Donuts
stock to a newly created Employee Stock Ownership Plan (the
"ESOP"); (2) sale of a new class of convertible preferred stock to
defendant General Electric Capital Corporation ("GECC"); and (3)
the company's refusal to redeem the rights issued pursuant to its
shareholders' rights plan (the "rights plan" or the "poison pill").
Kingsbridge also seeks summary judgment on certain issues, claiming
that it is entitled as a matter of law to a declaration that the ESOP
shares and GECC's convertible preferred stock must be excluded
from the calculation of the number of voting shares outstanding for
purposes of the 85% computation under 8 Del. C. § 203(a)(2). 2

Because I have concluded that the motions for preliminary
injunctive relief must be denied for failure to demonstrate a likelihood
of irreparable harm, and because Kingsbridge's motion for summary
judgment must be denied as not yet ripe for decision, a complete
description of the factual background of this case is unnecessary.
What follows is a very brief summary of the underlying facts and
chronology of events.

I.
Dunkin' Donuts, a Delaware corporation, is a franchiser of

1. Dunkin' Donuts' six member board of directors includes three officers of
the company, defendants Robert Rosenberg (CEO), Thomas Schwarz (President)
and Lawrence Hantman (Senior Vice President). The remaining three directors
include defendant Francis C. Rooney, Jr., a former chairman and present director
of Melville Corporation; defendant Milton P. Brown, Professor Emeritus at the
Harvard Graduate School of Business; and defendant Richard W. Southgate, a
senior partner in the Boston law firm of Ropes & Gray, the company's regular
outside legal counsel. Together with shares of stock beneficially owned or controlled
by defendant Rosenberg, the director and officer defendants collectively have ben-
eficial ownership of about 8% of the company's outstanding common shares.

2. Under § 203 an interested stockholder-one owning more than 15% of
the company's stock-may not engage in a business combination with the company
for three years after becoming an "interested stockholder" unless, among other
things, the stockholder acquires at least 85% of the company's stock in the same
trarisaction that resulted in the stockholder becoming an interested stockholder.
Stock held by directors and officers is excluded from the 85% calculation, as is
stock held by employee stock plans in which the employees do not have the right
to tender their ESOP shares confidentially. 8 Del. C. 5 203(a)(2). See note 9 infra.
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coffee and donut shops. Around 1985, it began exploring a new
business strategy, called "accelerated distribution," which envisioned
using its franchise shops as distribution centers for the sale of fresh
Dunkin' Donuts' brand products at selected convenience stores, de-
partment stores and other independent locations. The new strategy
included a revised organizational structure that required a significant
reduction in the company's employment force. In early 1989, as a
means to boost employee morale and stimulate productivity, the
board of directors reviewed a proposed ESOP. Presentations to the
board on ESOPs by its financial adviser, Goldman, Sachs & Company
("Goldman Sachs") and its regular outside counsel, Ropes & Gray,
also noted the takeover defensive implications of such plans.

Around the time the ESOP was being considered, the directors
grew increasingly concerned over the possibility of a hostile takeover
of the company. The board viewed the trading price of the stock
($28.25 per share on January 31, 1989) as not reflective of the
company's intrinsic worth. Unusual fluctuations in price and trading
volume, together with a report in a national publication that "a
Canadian investor" was accumulating Dunkin' Donuts' stock, added
to the board's perception that a takeover attempt was possible and
fueled concerns about the effect of such rumors on the company's
long-term business plan. During regular meetings in March and
April, the board, based on presentations by Goldman Sachs and
management, strengthened the company's poison pill and approved
a 1.1 million share ESOP. Based upon the limited record available
at this stage, it appears that in creating the ESOP the directors were
motivated by two factors. First, by their desire to offset the negative
effect on morale which they anticipated as a result of the work force
reductions required by the "accelerated distribution" business strat-
egy. And second, by the defensive aspects of placing 1.1 million
shares under employee control.

On the same day that the ESOP was approved, Kingsbridge
announced that it owned 6.6% of Dunkin' Donuts stock, which it
increased to 7.6% four days later when it also indicated that it
intended to acquire more than 50% of the company's stock. Dunkin'
Donuts' board retained special takeover counsel and, after considering
a report about the background of Kingsbridge, 3 authorized Goldman

3. According to its Schedule 13D disclosure, Kingsbridgc Capital Group is
a Canadian limited partnership whose principal business is merchant banking and
investment activities. It is part of a group of affiliated companies controlled by
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Sachs to proceed with a plan to fund a common stock repurchase
program by a sale of convertible preferred stock to an institutional
investor. After contacting several potential investors, and following
a brief but intense period of negotiations, 28,000 shares of Dunkin'
Donuts' Series B cumulative convertible preferred stock were sold
to GECC for $28 million on May 30. 4

On June 15 Kingsbridge, in partnership with Cara Operations
Limited (a large Canadian food service company), publicly offered
to acquire all outstanding shares of Dunkin' Donuts' common stock
at $43 cash per share. The offer, however, contained four conditions:
1) that at least 75% of the outstanding voting stock be validly
tendered;' 2) that the company's shareholder rights plan be redeemed
or invalidated; 3) that the purchaser be satisfied in its sole discretion
that the restriction on business combinations contained in 8 Del. C.
§ 203 shall not delay a second-step merger; and 4) that the purchaser
obtain sufficient financing to enable it to purchase all outstanding
shares and to pay related costs and expenses.

At the June 28, 1989, Dunkin' Donuts' board meeting, Goldman
Sachs opined that Kingsbridge's offer was inadequate. In its official
response, Dunkin' Donuts' board advised that the offer was inad-
equate as well as highly conditional and illusory, that it would
interfere with the company's long-term business strategies, disrupt
its financial condition, and would harm employees, franchisees, cus-
tomers and other constituencies of the company. The board thus
urged shareholders not to tender any shares into the offer.

II.
The plaintiffs' complaints, broadly stated, are that Dunkin'

Donuts' insider-dominated board of directors, reacting to an overture

George Mann. The report on Mann and Kingsbridge, prepared by special takeover
counsel, was extremely critical of Mann's business tactics and motives. (See PX
30).

4. In accordance with the terms of the sale, after May 1, 1990, the preferred
stock will be convertible into 700,000 shares of common stock at a conversion price
of $40 per share. There are provisions authorizing conversion earlier than 1990
upon the occurrence of certain events, including the making of an all cash, all
shares tender offer. The preferred stock will also be redeemable after 7 years at
par value per share; it is redeemable before that time at par plus a modest premium.
The preferred pays a dividend over the 7 year period at a rate that increases from
10% to a maximum of 11/2%.

5. This condition is tailored to Dunkin' Donuts' corporate charter, which
would require Kingsbridge to acquire at least 75% of the outstanding voting stock
before effecting a second-step merger.
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from Kingsbridge to negotiate a friendly acquisition or merger,
breached their fiduciary duties to the company's stockholders by
manipulating corporate machinery so as to perpetuate themselves in
office and preclude Kingsbridge or any other potential bidder from
effecting a merger or acquisition. In addition, Kingsbridge contends
that its $43 all cash, all shares offer, which comes with a promise
of equivalent value for nontendering stockholders at the merger stage,
is a noncoercive tender offer. Since the threat, if any, posed by its
offer concerns price only and relates solely to shareholders' interest,
Dunkin' Donuts' defensive measures cannot be justified. The ESOP,
the preferred stock transaction and the board's refusal to redeem its
poison pill, are characterized by the plaintiffs as purely defensive
actions taken without a good faith investigation of the offer and as
wholly unreasonable reactions not related to the threat, if any, posed
by the offer. Finally, GECC is charged, in connection with the
company's issuance of the convertible preferred stock, with aiding
and abetting the individual defendants in breaching their fiduciary
duties to shareholders. In its motion, Kingsbridge seeks powerful,
affirmative remedies-rescission of the common stock sale to the
ESOP; invalidation of the preferred stock sale to GECC or sterili-
zation of GECO's voting rights with respect to any merger with
Kingsbridge; and redemption of the company's poison pill.

Taking a somewhat different tack than Kingsbridge, the share-
holder plaintiffs complain in particular that the individual defendants
have failed to conduct an auction of the company, thereby breaching
their fiduciary duty to maximize current shareholder values. Seeking
a "free and open" auction, the shareholder plaintiffs want the Court
to direct the defendants to negotiate in good faith with Kingsbridge
and to pursue other alternatives offering present shareholder values
superior to Kingsbridge's offer. The company's poison pill and the
other challenged transactions should not be judicially nullified, say
the shareholder plaintiffs, until the auction process has ended.

III.
[1] As with most equitable remedies, the remedy of an injunction

is subject to a formidable set of limitations. These limitations find
expression in part in the exacting standards that an applicant for a
preliminary injunction must meet before equity will act. The stan-
dards are designed to ensure that such an injunction issues only
when necessary to protect or enforce a legally cognizable right or
duty, since imposing upon the defendant the burden of conforming
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to an order granted after a summary proceeding is justified only by
the urgent need to preserve a state of affairs long enough for the
issues to be meaningfully presented at trial. Accordingly, this Court
will grant such relief only upon an applicant showing that it has a
reasonable probability of success on the merits and that, absent the
injunction, it will suffer irreparable harm. Finally, the Court must
find that the applicant's need for protection outweighs any harm
that can be expected to befall the defendants, if the injunction is to
be granted.. Mills Acquisition Co. v. MacMillan, Inc., Del. Supr., Nos.
415 & 416, 1988 (May 3, 1989) slip op. at 40; Revlon, Inc. v.
MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d 173, 179
(1986).

[2] In this case, however, Kingsbridge seeks much more than
an order preserving the status quo until a full trial can be held.
Instead, it wants the Court to invalidate the issuance of stock to the
ESOP and GECC and to disenfranchise GEOC by sterilizing its
voting rights. Kingsbridge thus invokes the power of equity on its
behalf as a sword to undo these business transactions, all for the
purpose of removing the uncertainties and economic risks surrounding
its efforts to acquire Dunkin' Donuts. Relief of this kind is affirmative
and mandatory. So extraordinary is this relief that an applicant
requesting a preliminary mandatory injunction, rather than having
to show a reasonable probability of success on the merits, must clearly
establish the legal right it seeks to protect or duty it seeks to enforce.
Steiner v. Simmons, Del. Supr., 111 A.2d 574, 575 (1955); David v.
Shell Oil Co., Del. Ch., C. A. No. 7923, Walsh, V.C. (June 12,
1985); S.L. C. Beverages, Inc. v. Burnup & Simms, Inc., Del. Ch., C.
A. No. 8860, Hartnett, V.C. (Aug. 20, 1987).

[3] Underscoring this analysis is the fact that the relief sought
by Kingsbridge is not only mandatory, but also final and irreversible.
To issue a preliminary injunction in these circumstances would confer
upon Kingsbridge all the relief it could expect after a successful trial
on the merits. Counsel for Kingsbridge admitted as much during
oral argument, conceding that the relief sought here, if granted,
would in all probability end the litigation before any final hearing
on the merits could occur. That being so, Kingsbridge must show
at this summary stage a great likelihood of eventual success should
a full trial be held. This requirement was recently expressed by
Chancellor Allen in TW Services, Inc. v. SWT Acquisition Corp., Del.
Ch., C. A. No. 10427 (March 2, 1989) where he said that a
preliminary injunction affording a plaintiff the equivalent of final
relief "ought not be granted unless [the moving party] satisfies the
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standards applicable to a grant of summary judgment." TTYServices,
Inc., supra, slip op. at 15-16. See also City Capital Assoc. v. Interco,
Inc., Del. Ch., 551 A.2d 787 (1988).

These are the exacting standards against which I must test the
plaintiffs' motions for preliminary injunction relief. In the circum-
stances here, however, I am spared the task of evaluating, on an
abbreviated record, whether plaintiffs have clearly established the
merits of their claims, for they have not demonstrated the sine qua
non of preliminary injunctive relief: the threat that irreparable harm
will befall them between now and trial unless an injunction issues.

IV.
[4] It is of course an axiom of our law that even where a plaintiff

has made a sufficient showing on the merits, the extraordinary remedy
of preliminary injunction will issue only where the court is persuaded
that the plaintiff is threatened with irreparable harm that will occur
before the matter can be determined at trial, and that the harm that
plaintiff seeks to avoid outweighs the risk of injury that may befall
the defendant in the event the injunction is entered. AC Acquisitions
Corp. v. Anderson, Clayton & Co., Del. Ch., 519 A.2d 103 (1986).
The plaintiffs argue here that the various defensive steps taken by
the defendants will prevent Kingsbridge from being tendered the
supermajorities of stock required to effectuate the contemplated im-
mediate second-step merger under the terms of the corporate charter
and § 203 of the Delaware Corporate Code. Since the offer is
conditioned on "the tender of 75% of the voting stock on a fully
diluted basis" and satisfaction that § 203 will not cause a delay in
the proposed second-step merger, plaintiffs argue that unless the
requested injunctions are entered, both Kingsbridge and the share-
holders will be irreparably harmed.

[5] Plaintiffs misunderstand the type of irreparable harm which
must be shown before a preliminary injunction will issue. Plaintiffs
may be correct that if the ultimate relief they seek is not granted,
the shareholders will never have a chance to realize the premium
which Kingsbridge offers, and thus be irreparably harmed. What
must be shown at the preliminary injunction stage, however, is that
the plaintiffs will suffer irreparable harm if the relief they seek is
delayed until after trial. See AC Acquisitions Corp. v. Anderson, Clayton
& Co., supra. Plaintiffs have failed to meet this burden.

When pressed on this point at oral argument, Kingsbridge's
attorney could only state that market and financial conditions are
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inherently changeable and thus that the Court could assume that
Kingsbridge's offer might disappear in the interim. The current
tender offer is open until midnight, August 15, 1989. This is a
deadline, however, imposed solely by the plaintiff, Kingsbridge.
Kingsbridge itself is the best judge of the effect that a delay pending
trial on the merits would have upon its offer. Yet, I have not been
pointed to an affidavit from anyone at Kingsbridge stating that this
delay would so much as lead to a reconsideration of the offer, let
alone that loss of the offer is likely. Thus, even assuming a harm
to the potential acquirer is cognizable by this Court,6 Kingsbridge
has not demonstrated that irreparable harm is likely if the requested
preliminary injunctions are denied.7 See Newell Co. v. William E.
Wright Co., Del. Ch., 500 A.2d 974 (1985).

[6-7] Potential harm to the shareholders is of primary concern
to this Court in the takeover arena. City Capital Associates, Ltd.
Partnership v. Interco, Inc., Del. Ch., 551 A.2d 787 (1988). Never-
theless, absent any showing of a likelihood that the offer will not be
available after trial on the merits, that is, absent some showing that
a change in conditions is imminent which could be halted by in-
junction, the only possible "harm" to the shareholders is that they
will have to await the outcome of a trial on the merits in order to
tender their shares, rather than doing so immediately. There is, of
course, a potential opportunity cost associated with such a delay.
Plaintiffs cannot, however, meet their burden of showing irreparable
harm simply by asserting that they want the requested relief im-
mediately rather than later. Virtually all parties moving for prelim-
inary injunctions have such a desire, and if an expression of this
desire is enough to meet the burden, then a showing of irreparable
harm as a meaningful requirement will have ceased to exist.

[8] Plaintiffs cite three cases for the proposition that a share-
holder's loss of opportunity to tender is irreparable harm. AC Ac-
quisition Corp. v. Anderson, Clayton & Co., Del. Ch., 519 A.2d 103

6. For a discussion of the standing of the potential acquirer to seek to prevent
harm to itself, and to the shareholders in general, See City CapitalAssoc. Ltd. Partnership
v. Interco, Inc., Del. Ch., 551 A.2d 787 (1988).

7. To the extent Kingsbridge argues that immediate harm is present in that
without a holding at this stage from the Court it lacks the present ability to make
an informed business decision, this is not "cognizable irreparable harm such as
would warrant temporary injunctive relief." Warner Communications, Inc. v. Chris-
Crafi Industries, Inc., Del. Oh., C. A. No. 10817, Jacobs, V.C. (July 24, 1989) slip
op. at 17. See Newell Co. v. William E. Wright Co., Del. Oh., 500 A.2d 974, 985
(1985).
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(1986); Robert M. Bass Group, Inc. v. Evans, Del. Ch., 552 A.2d 1227
(1988); City Capital Associates Ltd. Partnership v. Interco, Inc., supra.
These cases are inapposite. Each case involved a corporate self-tender
or reorganization which was imminent, and which, if allowed to take
place, would effectively and permanently preclude the shareholders'
ability to tender. The situation here is precisely the opposite. The
transactions complained of here have already taken place. What
plaintiffs seek are mandatory injunctions to try to set those trans-
actions aside. There is absolutely no evidence in the record that
anything will happen in the period before trial which would change
one iota Dunkin' Donuts' attractiveness to Kingsbridge or another
acquiring entity. That being the case, plaintiffs have failed to meet
their burden of demonstrating the likelihood that they will suffer
irreparable injury if forced to await trial, and the entry of a prelim-
inary injunction is thus inappropriate. Kahn v. Occidental Petroleum
Corp., Del. Ch., C. A. No. 10808, Hartnett, V. C. (July 19, 1989).

V.
[9] Even if I were to find that the opportunity cost to plaintiffs

of awaiting the relief they seek until after trial (rather than having
it immediately) was irreparable injury sufficient to justify a prelim-
inary injunction, before entering such an injunction I would still
need to be persuaded that this harm outweighed that which might
befall the defendants as a result of the injunction. AC Acquisitions
Corp. v. Anderson, Clayton & Co., supra. This, with respect to the
ESOP and the GECC transaction, I cannot do. Against the cost to
shareholders of waiting several weeks to tender, I have to weigh the
very real harm which undoing the transactions already entered into
by the board would have upon the corporation.

Dunkin' Donuts, through its financial advisor Goldman Sachs,
contacted several large investment firms concerning placement of the
convertible preferred stock. Eventually, it entered into what appears
to be, based upon the limited evidence before me, an arm's-length
transaction with GECC. Under the terms of this transaction, con-
vertible preferred shares were sold to GECC for $28 million. One
of the important rights which GECO received for this sum was the
ability, in certain situations, to vote its stock.

Plaintiffs now ask that GECC be enjoined from exercising this
voting right. Cf UIS, Inc. v. Walbro Corp., Del. Ch., C. A. No.
9323, Allen, C. (Oct. 5, 1987) (refusing to enjoin third party's right
to vote preferred stock). Plaintiffs have not made it clear how they
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think this should be done, although the ultimate relief they seek is
that the transaction be rescinded. In evaluating the harm to Dunkin'
Donuts should this action be taken, I note that to rescind this
transaction, or to redeem the stock, Dunkin' Donuts would be forced
to raise more than $28 million in cash. If, on the other hand, without
rescinding the placement of the convertible preferred, GECC's bar-
gained-for voting rights were simply "seized," Dunkin' Donuts would
be faced with harm of another kind. Such a seizure, based on a
finding that it was likely that the board, in placing the convertible
preferred, had breached its fiduciary duty to the shareholders, would
threaten Dunkin' Donuts with the possibility of legal action against
it by GECC. Either of these contingencies threatens serious harm
to the company.

Like the issuance of the convertible preferred shares, the sale
of stock to the ESOP is a completed transaction which involves third-
party (employee-shareholder) rights. In addition, the decision to form
the ESOP was made in part because it would have the effect of
offsetting the negative impact on employee morale due to work force
reductions. Stripping the shares of their voting rights or rescinding
the ESOP would surely have negative effects on employee morale
which would redound to the detriment of the company and its
shareholders.

VI.
Kingsbridge seeks summary judgment on its request for a dec-

laration that the shares held by the ESOP and represented by the
convertible preferred stock not be counted under 8 Del. C. § 203
with respect to a second-step merger between Dunkin' Donuts and
Kingsbridge. 8 Section 203 prohibits an acquirer of a corporation from
engaging in any business combination with the target for a period
of three years from the time the acquirer became "an interested
stockholder" (that is, became the owner of 15% or more of the
outstanding voting stock of the corporation) unless the acquirer owns
85 % of the shares outstanding as a result of the first stage of the
acquisition.9 Kingsbridge argues that the convertible preferred and

8. The shareholder plaintiffs do not join in this summary judgment motion.
9. 8 Del. C. § 203 provides:

"(a) Notwithstanding any other provisions of this chapter, the corporation
shall not engage in any business combination with any interested stock-
holder for a period of three years following the date that such stockholder
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ESOP shares should not be considered "shares outstanding" with
respect to § 203.

With respect to the ESOP, Kingsbridge points out that
§ 203(a)(2)(ii) excludes as "shares outstanding those shares owned
[by] . . . employee stock plans in which employee participants do
not have the right to determine confidentially whether shares ...
will be tendered . .. ." (emphasis added). Kingsbridge argues that
the Dunkin' Donuts ESOP employees do not have the "right" to
determine, confidentially or otherwise, whether shares should be
tendered in that the "mirrored" voting component of the ESOP is
illegal. Kingsbridge bases this assertion on both the common law of
trusts and the Employee Retirement Security Act of 1974, as amended
("ERISA"), 29 U.S.C. § 1001, et seq. The gist of Kingsbridge's
argument is that employees who vote allocated ESOP shares which
control the proportionate voting of the unallocated ESOP shares are
fiduciaries for unvested, future employees. Current employees have
interests divergent from future employees, however. This is due to
current employees' interest in maintaining their jobs as well as in
maximizing returns from their ESOP investments. Thus, argues
Kingsbridge, the current vested employees (according to the common
law of trusts and ERISA) must not be allowed this fiduciary re-
sponsibility and, as a result, they do not have the "right" to vote
any shares other than those which have been allocated to them.

With respect to the convertible preferred shares, Kingsbridge
focuses on § 203(a)(2)(i). That section excludes from the definition
of shares outstanding those shares "owned . . .by persons who are
directors and also officers." Section 203 defines "owner" at sub-
section (8) as "a person that individually or with or through any of
its affiliates or associates (i) beneficially owns such stock . . . or (ii)
has ... the right to acquire such stock." Since Dunkin' Donuts
has the right to redeem the convertible preferred, and since each

became an interested stockholder, unless:

(2) Upon consummation of the transaction which resulted in the
stockholder becoming an interested stockholder, the interested stockholder
owned at least 85% of the voting stock of the corporation outstanding at
the time the transaction commenced, excluding for purposes of determining
the number of shares outstanding those shares owned (i) by persons who
are directors and also officers and (ii) employee stock plans in which
employee participants do not have the right to determine confidentially
whether shares held subject to the plan will be tendered in a tender or
exchange offer .... "
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director of Dunkin' Donuts is "affiliated" or "associated" with the
corporation, Kingsbridge argues, each director/officer of Dunkin'
Donuts "owns" the convertible preferred. Therefore, the convertible
preferred shares cannot be counted as "shares outstanding."

[10-11] Obviously, this summary judgment motion raises a host
of issues, involving statutory interpretation, federal ERISA and state
common law, and standing. Before reaching the substantive issues,
however, this Court must determine whether to exercise its discretion
and entertain this declaratory judgment action. This the Court will
not do unless the situation represents an "actual controversy." Rollins
International Inc. v. International Hydronics Corp., Del. Supr., 303 A.2d
660 (1973). The prerequisites of an "actual controversy" are: (1) it
must be a controversy involving the rights or other legal relations
of the parties seeking declaratory relief; (2) it must be a controversy
in which the claim of right or other legal interest is asserted against
one who has an interest in contesting the claim; (3) the controversy
must be between parties whose interests are real and adverse; (4)
the issue involved in the controversy must be ripe for judicial de-
termination. Id. at 662-63. It is the fourth issue, ripeness, which is
troublesome here.

[12-14] As our Supreme Court has recently said, "[c]ourts in
this country generally, and in Delaware in particular, decline to
exercise jurisdiction over cases in which a controversy has not yet
matured to a point where judicial action is appropriate." Stroud v.
Milliken Enterprises, Inc., Del. Supr., 552 A.2d 476 (1989) (citing Schick
Inc. v. Amalgamated Clothing and Textile Workers Union, Del. Ch., 533
A.2d 1235 (1987)). There are two reasons behind the Delaware courts'
reluctance to render hypothetical or advisory opinions. First, such
actions waste judicial resources on disputes that do not, and may
never, have an actual impact on the parties. Second, the common
law, as it is made by the courts, develops incrementally and in a
fact-driven manner. This orderly progression of the law would be
disturbed by advisory opinions. Stroud v. Milliken Enterprises, Inc.,
supra, at 480. Thus, when presented with a request for a hypothetical
or advisory opinion, this Court must weigh the disadvantage to the
judicial system of rendering such an opinion against the benefits to
be derived from rendering a judgment. Id.; Schick Inc. v. Amalgamated
Clothing and Textile Workers Union, supra; The Cooper Companies v. Cooper
Development Co., Del. Ch., C. A. No. 10729, Jacobs, V.C. (June
15, 1989), slip op. at 16-22.

In this situation, Kingsbridge's offer is conditioned on: (1) the
redemption of Dunkin' Donuts' shareholders rights plan, (2) 75%
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of the outstanding shares of Dunkin' Donuts being tendered, and
(3) Kingsbridge being satisfied, in its "sole discretion," that § 203
will not delay a second-step merger.' 0

If the Court, in undertaking this declaratory judgment action,
were to rule favorably on Kingsbridge's summary judgment motion,
the rights plan, nevertheless, would remain outstanding. Therefore,
the offer could not go forward until at least after a trial on the
merits concerning both the redemption of the rights plan and the
plaintiffs' motions to have rescinded the ESOP and the convertible
preferred transactions. Should the rights plan issue not go in Kings-
bridge's favor at trial, the issues raised in this declaratory judgment
action would be moot. Should the rights plan issue go in plaintiffs'
favor at trial, and plaintiffs' motions to rescind the formation of the
ESOP and the convertible preferred transaction be granted, again
the issues in the declaratory judgment action would be moot. Even
if plaintiffs were to prevail with respect to the rights plan but loss
on their motions to rescind, 75% of the shares outstanding might
not be tendered into the offer, once again making the issues presented
in the declaratory judgment action moot. Only if Kingsbridge were
to prevail on its motion to have the rights plan redeemed, lose on
its motion to have the rights plan redeemed, lose on its motion to
rescind the ESOP and convertible preferred transaction, and were
successful in realizing the tender of 75 % of the outstanding shares,
would a current decision of this Court with respect to the declaratory
judgment action have any tangible effect on the controversy between
these parties. 1 Even then, the offer would go forward only if Kings-
bridge was convinced "in its sole discretion" that this Court's opinion
had removed all § 203 roadblocks to the merger.

By putting this latter condition in its offer, and citing it in this
situation, Kingsbridge hopes to maneuver this Court into helping it
in its decision-making process. Kingsbridge would like to buy stock
in, gain control of, and merge with Dunkin' Donuts. It is unsure
of the effect that the statute, 8 Del. C. § 203, will have on the value
of that transaction to it. Therefore, it would like to have this Court
determine the effect of § 203 on a portion of Dunkin' Donuts' stock

10. The fourth condition stated in the offer, Kingsbridge's obtaining sufficient
financing, has apparendy been met.

11. In contrast, under any scenario, a decision with respect to the declaratory
judgment action would have an immediate, tangible and far-reaching effect on the
ESOP and preferred stock shareholders.
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