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This writing does not give the debtor notice that the secured party
"propose[s] to retain the collateral in satisfaction of the obligation."
6 Del.C. §9-505(2). It threatens legal action against the collateral,
but does not specify what type of action is threatened. I cannot read
this communication as serving the function that 9-505(2) intends. At
least when the rights of no third party purchaser from a secured
party in possession intervene, failure to comply with the requisites
of 9-505(2) should be read to preclude the effectiveness of the pur-
ported foreclosure. Fletcher v. Cobuzzi, 499 F.Supp. 694, 699 (W.D.Pa.
1980); In re Sports Autos, Inc., 6 U.C.C. Rep.Serv. 991; J. White &
R. Summers, Uniform Commercial Code §26-8 (2d ed. 1980).

Finally, I have considered and reject Rainbow's argument that
no consideration was paid to support the claim of the IRAP through
Pan Ocean to the stock in question, its argument of collateral estoppel
(the federal court did not attempt to focus upon relative rights of
IRAP and Pan Ocean inter se) and its vague argument of unclean
hands.

For the foregoing reasons, I conclude that Pan Ocean, while
not a stockholder of record of Rainbow, nevertheless is, in equity,
entitled to be so treated for purposes of section 220. I am satisfied
as well that the other elements of a proper section 220 demand have
been satisfied in this instance. I will, therefore, direct the parties to
confer and attempt to agree on a form of implementing order. Failing
such agreement, plaintiff may submit an order on notice.

PHILLIPS v. INSITUFORM OF NORTH AMERICA, INC.

No. 9173

Court of Chancery of the State of Delaware, New Castle

August 27, 1987

Plaintiffs, receivers of Class B shares of defendant, sought a
preliminary injunction to enjoin a proposed merger between defen-
dant and its wholly-owned subsidiary that would recapitalize defen-
dant, along with a declaratory judgment that defendant's directors'
actions in amending the corporation's bylaws, in issuing shares of
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Class "B" stock, and in delaying the corporation's annual meetings
were designed to deprive the shareholders of their rights and to
entrench the incumbent board of directors. The board asserted that
its actions were implemented solely to promote a change in the
distribution of corporate power among existing classes of stock in
order to promote the best interests of the corporation.

The court of chancery, per Chancellor Allen, found that plaintiffs
established a clear probability of ultimate success on their claims
and, therefore, issued an order enjoining, pendente life, the effectuation
of the proposed merger. The court further held that the Class "B"
stock shares issued could not be voted upon at the upcoming annual
meeting and that the bylaw amendments were invalid, as they con-
stituted fundamental change in the structure of the corporation's
governance. Lastly, the court directed that the defendants act in
their capacity as directors, pursuant to the pre-amended bylaws of
the company until the preliminary injunction is reversed, modified
or withdrawn.

1. Corporations 0 310(1)

In negotiating or formulating the terms of a merger, the board
owes a duty to exercise its judgment honestly and fairly in appor-
tioning the merger consideration among classes of stockholders.

2. Corporations 0= 310(1)

The powers of the board of directors to deal with perceived
threats to the corporation extend to threats posed by shareholders
themselves, and a board may, in such circumstances, take such action
to protect the corporation even if such action discriminates against
and injures the shareholder or class of shareholders that poses a
special threat.

3. Corporations = 310(1)

It is a breach of fiduciary duty for directors to issue shares to
accomplish an improper purpose, such as to enable a particular
person or group to maintain or obtain voting control.

4. Corporations 0= 193

The failure to hold the annual meeting at the time provided in
the bylaws or hold it within the time required by section 211 of the
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General Corporation Law requires defendants to demonstrate that
their action was necessary to protect an important corporate, as
opposed to a personal, interest. DEL. CODE ANN. tit. 8, § 211 (1983).

5. Corporations C= 54

Bylaws may not produce effects inconsistent with the plan of
corporate governance envisioned by the corporate charter. DEL. CODE
ANN. tit. 8, § 109(b) (1983).

6. Corporations 0= 54

Where board of directors amend bylaws thereby creating a
fundamental shift in the allocation of power between classes of share-
holders, such action is likely invalid unless a reasonable apprehension
of injury to legitimate corporate interests necessitating such action
has been demonstrated.

7. Injunction 0 151

In exercising its discretion to grant a preliminary injunction,
the court must determine whether plaintiffs have established a clear
probability of ultimate success on the merits of their claims.

8. Injunction C--- 151

A preliminary injunction is the conventional remedy when a
shareholder establishes that a proposed merger is likely to be found
in violation of law or of the board's fiduciary obligations.

9. Injunction C 151

Shareholders' loss of voting power, occurring during the period
before a dissolution of the merger was ordered, constitutes an ir-
reparable injury.

Lawrence A. Hamermesh, Esquire, Kenneth J. Nachbar, Esquire,
Andrew M. Johnston, Esquire, and Palmer L. Whisenant, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and
Paul, Weiss, Rifkind, Wharton & Garrison, New York, New York;
and Lovell, White & King, London, England, of counsel, for plain-
tiffs.
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Jesse A. Finkelstein, Esquire, Gregory V. Varallo, Esquire, Kevin
G. Abrams, Esquire, Joseph J. Bodnar, Esquire and Anne F. Bugg,
Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and
Krugman, Chapnick & Grimshaw, Saddlebrook, New Jersey, of
counsel, for intervenors.

William Prickett, Esquire, Michael Hanrahan, Esquire, Joseph Grey,
Esquire, Glenn D. Fugate, Esquire, and Philip B. Obard, Esquire,
of Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware,
and Parker, Chapin, Flattau & Klimpl, New York, New York, of
counsel, for defendants.

ALLEN, Chancellor

Plaintiffs are receivers of certain Class B shares of defendant
Insituform of North America, Inc. ("INA"), a Delaware corporation.
They were appointed by order of the Chancery Division of the English
High Court of Justice and thereafter were instructed by that court
to institute this action. The action seeks an order enjoining a proposed
merger that will recapitalize INA and a declaratory judgment that
certain recent actions of the INA board are invalid. Among the acts
specifically sought to be declared invalid are several by-law amend-
ments and the sale of sufficient Class B stock to INA's chief executive
officer to remove control of vote of the Class B stock (and, thus,
under INA's structure, control of the company's board) from the
block of Class B shares now held by the receivers.

The matter is now before the court on the motion of plaintiffs,
joined in by intervenor Parkwood, Ltd.-also an owner of INA Class
B shares-for a preliminary order restraining pendente lite the effec-
tuation of a proposed merger between INA and its wholly-owned
subsidiary, NU-INA, Inc. and for other preliminary relief. The
stockholders' meeting to vote on the proposed merger is scheduled
to be held on August 27, 1987. The proxy statement is dated August
6, 1987. This action was filed on August 17. Limited discovery has
proceeded in the hurried way typical of proceedings of this type.
The motion was presented on August 24.

In summary, the claim of the Class B shareholders is that the
defendants are engaged in a course of conduct designed to deprive
them of rights conferred upon them by INA's certificate of incor-
poration; that in order to protect the board's incumbency, the di-
rectors have proposed the merger and have taken improper steps in
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an attempt to thwart plaintiffs' exercise of their lawful rights. Claims
by shareholders or their representatives that corporate action, while
in good form legally, constitutes in the circumstances, a violation of
the board's supervening fiduciary duty are common in this era in
which the non-negotiated attempt to wrest control over a corporation
through an unsolicited tender offer has become the prototypical
corporate transaction. This case is, however, different from the usual
case in which such allegations are raised. Here, there is no threat
to existing policies or programs of the corporation posed by an
outsider but, rather, an attempt by the existing board to promote
a change in the distribution of corporate power among existing classes
of stock assertedly in pursuit of the best interests of the corporate
enterprise as a whole.

I.
INA was incorporated in Delaware in 1980 for the purpose of

acquiring and exploiting a license on a proprietary process invented
by defendant Eric Wood and developed by him and Messrs. Brian
Chandler, an intervenor, and Douglas Chick. The process-the In-
situform process-is a technique for the repair of cracks in sewer or
water pipes that permits such repair without the need to excavate
the pipes. The process was originally developed by Wood, Chick
and Chandler in the 1970's. Relatively early in the course of their
venture, they came to depend upon the advice and assistance of
defendant Paul Church, then a member of an accounting firm and
a financial advisor to Mr. Chick. All of these men are residents of
the British Isles and all except Chick, who is a U.S. citizen, are
English.

On the advice of Mr. Church, the three principals transferred
their rights to the Insituform process to a corporation formed under
the laws of the Isle of Man, International Group, Ltd. ("IGL")
with the thought that IGL would license other corporations to use
the process. INA was incorporated for the purpose of taking a license
from IGL (or an IGL subsidiary) and exploiting it commercially in
the U.S. Church appears to have been the active agency in causing
INA to be formed and structured as it is.

INA's common stock is of two classes. The rights, powers and
privileges of each class are identical except that the holders of Class
B are entitled to elect 2/3 of the board of directors of the Company.
The Class A stock was underwritten publicly in the U.S. through
the offices of defendant Krasnow, an officer of a brokerage firm and
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a friend and associate of Mr. Church. Class B was issued to Ringwood
Limited, an Isle of Man corporation owned (through yet another
entity) by Chick, Chandler and Wood.'

Presently, the board of INA is composed of seven members.
The B stock claims to have elected five directors: Messrs. Church,
until recently Chairman of the Board, Krasnow and Wood and two
officers of INA, Mr. Leopold, now CEO and Chairman of the
Company, and Mr. Massar. Two outside directors, Messrs. DelBello
and Ruckelshaus identify themselves as A directors. To evaluate the
arguments presented, it is essential to have in mind the setting within
which the directors of INA took the actions under attack. As that
action was admittedly a reaction, in part at least, to development
in the English litigation which gave rise to the appointment of
plaintiffs as receivers for Ringwood, a brief summary of that involved
litigation will be helpful.

A. The English Litigation

Mr. Church is apparently an energetic businessman. Once
brought on the scene as an advisor, he seems to have rapidly become
the principal actor in the effort to exploit the Insituform process.
He organized INA, designed its dual classification of common stock,
arranged with his friend Krasnow for the public sale of the Class A
stock and served as managing director of Ringwood, the holder of
the B stock. Mr. Chick's apparent penchant for anonymity and Mr.
Wood's disinterest in the legal and financial aspects of business helped
to clear the way for Church to assume the role of energetic "front
man" for the enterprise. By 1981, Church thought his efforts entitled
him to an equity participation in the business. In that year, the
partners agreed to cede to him (pro rata) a 10% share in their
Insituform businesses. Thus, Church who had acted as the managing
director of Ringwood, came to own beneficially a 10% interest in
the INA B stock owned by Ringwood.

1. I will pause for a moment to mention the proportions of their respective
interests. Originally (or almost so) each of the three held an equal interest in
Insituform Pipe & Structures, the first Insituform enterprise. Sometime in the 1970's
Chick, whose role was chiefly as a source of seed capital, suggested that his
commitments had been greater than all had originally envisioned and, as a con-
sequence, the original equal allocation of interests, by then held in part in Ringwood,
should be adjusted to 50% for him and 25% for each of Messrs. Chandler and
Wood. They agreed.
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For reasons that are not altogether plain, at some point in 1984
Messrs. Chandler and Wood decided to hold their INA B stock
directly. Church, now an equity participant, resisted on the ground
that the control of INA afforded by the single holding might be
threatened. Chandler and Wood, and ultimately Mr. Chick as well
who joined them in seeking to remove his B shares from Ringwood,
finally succeeded in extracting a portion of their interest from Ring-
wood after they agreed to enter into a voting agreement which bound
Chick, Chandler, Wood and Church not to dispose of their B stock
for 5 years and to either abstain from voting or to vote that stock
in unanimity for the existing INA B directors for a similar period.

Not all of Ringwood's holdings of INA B stock were distributed,
however. With the prospect of the distribution of the B stock from
Ringwood to its beneficial owners on the horizon, Mr. Church saw
his control of INA (through his influence with the "partners" and
his status as managing director of Ringwood) slipping; he announced
to the partners his receipt of a claim to certain of Ringwood's INA
B shares from a British Virgin Islands attorney. The claim was
asserted on behalf of a Liberian corporation called Chimera Securities,
Inc. Church told the partners that the claim arose out of some
dealings by him for the account of INA or Ringwood with certain
Asian residents of Kenya. He urged that the claim be resisted but
that 52% of the 1,000,000 B shares held by Ringwood, plus some
cash, be kept in Ringwood in the event it became necessary to satisfy
the claim. The partners agreed. Thus, while Chick, Chandler and
Wood sought to remove their B shares from Ringwood, Mr. Church
nevertheless persuaded them to agree to a course that left the control
mechanism in place, with Mr. Church still in charge of Ringwood's
affairs and thus in continued control of INA.

Suspicion of various sorts caused Chandler and Chick in 1986
to commission an audit by Touche Ross of Ringwood's affairs. In
turn, the audit led to the filing of suit by Chick and Chandler against
Church and others, including Wood, 2 in the High Court of Justice,

2. It is not altogether clear why Wood is joined as a defendant in the English
action. I do not understand plaintiffs in that action to be claiming that Mr. Wood
participated in the alleged wrongs of Church. As that action seeks, among other
things, to set aside the 1985 voting agreement restricting the voting of the INA B
stock in its signatories' hands-and for commercial reasons of his own, Mr. Wood
is content to let that agreement stand-it may be that Wood was simply added as
a party defendant in the High Court action in his capacity as a signatory to that
agreement.
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Chancery Division, in London. That suit is a quite complex matter.
The March 10, 1987 opinion of Hoffmann, J. sustaining his juris-
diction in the matter of Chandler, et al. v. Church, d aL (Ch. 1986C.6596),
lays out a great deal of the background. Suffice it to say for the
moment that much evidence has come to light indicating that Chimera
Securities, Inc. is simply the audaciously named creature of Church
himself and that the claim it asserted was simply a complex deception
and an attempted fraud. The English Chancery Division suit therefore
seeks, inter alia, an accounting of Ringwood's business from Church
and a distribution of the B stock to its beneficial owners. These
matters, however, are to be determined in a trial in the High Court
now scheduled for early 1988.

On December 17, 1986, the English court extended plaintiff's
receivership, earlier created, to Ringwood's INA B shares. However,
that order did not reach the whole of Ringwood's 52% holding of
the INA stock.

Mr. Church had earlier brought an action in the British Virgin
Islands ("BVI") against Ringwood claiming a personal right to
52,500 shares of the B stock. The BVI court preliminarily enjoined
the transfer of that number of shares. Accordingly, the December,
1986 order of the English court did not require the transfer of those
shares to the receiver. The balance transferred constituted 49% of
the INA Class B shares. Thus, through his Virgin Island action,
Church succeeded in preventing potential control of INA, through
control of a majority of the B shares, from moving into other hands.
However, the BVI court thereafter dissolved its order and the High
Court on March 24, 1987 modified its own order to require transfer
of the remaining Class B shares to the receivers.

B. INA Board's Reaction

While defendants Church and Wood presumably learned of this
March 24 order promptly, the INA board did not learn of it until
its next meeting on April 26, 1987. Its reaction to the prospect that
"strangers ' '3 might come to control the election of the INA board

3. Wood Dep. at 100. Chick and Chandler were, of course, not strangers
to Wood or Church. But, they each had reasons not to want to see Chick or
Chandler assume an active part in INA. Church, of course, by this time is a
committed adversary. Wood simply believes that Chick and Chandler have poor
business judgment and should be kept out on that basis. See, e.g., Wood Dep. at
57-58, 84-85. Messrs. Chick and Chandler are, however, strangers to others on
the INA board. Mr. Leopold, for example, INA's current CEO, did not even know
of the existence of Chick, who claims to own beneficially 45% of the Class B stock.
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was immediate. At that very meeting, the board acted to defer the
1987 annual meeting then planned for June. It is admitted that the
board so acted because it could not be sure how the Class B shares
would now be voted (Leopold Dep. at 235; Wood Dep. at 106).

Further and more complete reaction to the perceived threat
followed. First, on June 17, 1987 the board met by telephone. The
board then addressed the threat that Ringwood or another "putative
holder" of Class B might seek to act by written consent and might
remove the existing board. The minutes of that meeting recite that
legal counsel advised:

. . that a means of avoiding the possibility that a written
consent could create doubt as to the validity of actions
by. . . the board. . .would be to issue sufficient authorized
but unissued shares of Class B Common Stock so that the
Class B shares currently held. . .by Ringwood. . .would
not constitute a majority.

The board took that advice and on June 17 authorized the sale of
51,000 shares of Class B stock to defendant Leopold allowing him
to pay only 10% of the price in cash.

Having thus stilled fears of immediate stockholder action by
reducing the proportion of B stock in the receiver's hands to 49% ,'
defendants next took up a number of matters designed to deal with
the "problem" on a more permanent basis. At a special meeting
on July 2, 1987, the board approved several by-law changes and
resolved to recommend to the shareholders approval of a merger
that would have the effect of eliminating the B stock. In the proposed
merger between INA and a wholly-owned subsidiary, NU-INA, each
of the 1,051,000 shares of B stock would be converted to 1.05 shares
of NU-INA. Each of the 7,889,158- outstanding shares of Class A
stock would be converted into a single share of new common. The

4. This step may, of course, be viewed as a reaction by the board to the
Virgin Island courts releasing its injunction and the resulting extension of the
receivership by the Chancery Division. The game, however, did not conclude at
this point. On August 21st, the English court answered this step by requiring Mr.
Church to provide to the receivers a proxy for some 47,000 shares of INA B stock
that he owned personally (i.e., the approximately one-half of his 10% interest in
Ringwood's holding that was distributed at the time of the 1985 voting agreement).
Thus, the receivers now claim to once more control more than 50% of the vote
of the outstanding B shares, a fact that will doubtless lead to further developments
in this litigation.

5. As of July 2, 1987. &e INA Aug. 6, 1987 Proxy Statement, pl1.
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date of the special meeting called to vote on this proposal was
scheduled for August 27.

The by-law amendments adopted that day did several significant
things. First, they determine that a quorum of the board is present
only when a majority of the two A directors are present. Second,
they dictate that the board may act only with the concurrence of a
majority of the two A directors. They constitute the A directors and
the Chairman of the Board as an executive committee. This com-
mittee is given power to call meetings, jurisdiction over certain
matters relating to officers and power to call shareholder meetings.

None of these July 2 actions were publicly disclosed and, when
the English High Court later, on July 10, directed the receiver to
vote the B shares for the existing board, including Mr. Church were
he to be nominated, and to vote for Mr. Chandler and a represen-
tative of Mr. Chick as well, the court was apparently not informed
of the board's action of July 2nd.

II.
Plaintiffs and intervenors attack all of this as a violation of a

duty that the B directors (or, alternatively, all directors) owe to them
as controlling shareholders to treat them fairly and not to use the
power of their directorial offices to intentionally harm their interests.
More specifically, it is contended that the board has engaged in a
four-step scheme to destroy the special rights of the B shareholders
conferred by the INA charter and implicitly agreed to by the A
shareholders at the time of the original underwriting of the A shares.

First, the board manipulated the machinery of corporate gov-
ernance in order to give the directors time to take steps to deprive
the receivers of the power that the Ringwood stockholders possessed,
by deferring the annual meeting-for the admitted reason that the
board could not know on April 26th how the receivers would vote.
Second, the defendants issued new B shares to Mr. Leopold ad-
mittedly in order to deprive the Ringwood receivers of the ability
to act by written consent in lieu of a meeting under Sec. 228 of
Delaware's General Corporation Law. Third, the board adopted by-
laws which gave A directors power to veto any board action and
authority over day-to-day operations. These by-laws, it is charged,
stand the power relationship contemplated by the charter on its head
and are invalid. Finally, the board proposed the merger with NU-
INA assertedly for the express purpose of destroying the special rights
of the B shareholders and, in reality, for no other reason.
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Plaintiffs contend that the proffered justifications for the ac-
tions-a need to restructure the capital of the firm in order to facilitate
raising additional capital-is a transparent pretext and that the real
purpose of it all is to remove the threat to their incumbency that a
majority of the board sees in the B shares now that they are not
controlled by Mr. Church-who, although he may be a malefactor
insofar as Chick and Chandler's affairs are concerned, was a person
with whom a comfortable modus vivendi had evolved for the defendants.

Defendants respond that the board acted with a view towards
the obligations to shareholders as a whole. The proposed merger is
said to be for the benefit, certainly, of the 86% of INA's equity
owned by the A shares and for the benefit of the Company, as a
distinct entity, since it will permit the Company's stock to be listed
on the New York Stock Exchange and to be sold in California.
Moreover, in the view of Mr. Wood at least, the merger is a good
business idea because it will prevent Chick and Chandler from taking
control of the Company. Their business judgment is regarded by
Mr. Wood as deplorable. It is admitted, with respect to the capital
raising point, that the Company has no current need for additional
capital and that there are no plans to list the Company's stock.

The issuance of B stock to Mr. Leopold and the amendment
of the by-laws are justified as necessary steps to permit the share-
holders to have an opportunity to vote upon the merger. Without
these steps, it was feared that the B stock, in pursuit of its own
interests, might act to prevent such a vote.

Defendants claim that there was neither an entrenchment motive
here nor entrenchment effect. They point to the fact that Mr. Church
will not be a director of NU-INA to evidence their independence
from him and claim the weighty protection of the business judgment
rule in the circumstances of the case.

III.

Time, unfortunately, will not permit an analysis as detailed as
this interesting case would otherwise demand. I am here required
to set forth the basis of my decision more or less straightforwardly.
For the reasons that follow, I conclude that defendants have here
taken action of various kinds designed to thwart the exercise of
perceived stockholder power; that, in quite a real sense, the board
has become the committed adversary of a majority of the B share-
holders and has taken action against them designed to thwart the B
shares from exercising powers claimed by them under Section 228
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of our corporation law (i.e., to act by written consent in lieu of
meeting). Furthermore, I conclude that the extraordinary step of a
corporation acting solely or primarily for the express purpose of
depriving a shareholder of effective enjoyment of a right conferred
by law, requires, when challenged, the board to demonstrate that
the action taken was fair or justified given the particular business
purpose sought to be achieved and the circumstances of the firm.

As explained below, I do not believe the various actions here
taken can, in the light of the established case law of this jurisdiction
and the nature of the threat perceived by the board on April 26th
and thereafter, be made consistent with the board's obligation to the
corporation and all of its shareholders. I am persuaded that plaintiffs
have demonstrated a substantial likelihood that defendants have in-
appropriately manipulated the corporate machinery in several im-
portant ways for the purpose of removing the supervisory power
conferred on the small group of B shares by the certificate of in-
corporation.

IV.
[1] A more detailed statement of the reasoning that supports

this conclusion begins with an acknowledgment that promoting and
recommending the merger here proposed does not itself constitute a
wrong of any kind. Simply because that merger would have the
effect of redistributing shareholder power does not, of course, make
it a wrong to the B shares; they will have a chance to vote on it
according to the voting rights conferred by the charter. 6 It has long
been established that in negotiating or formulating the terms of a
merger, the board owes a duty to exercise its judgment honestly and
fairly in apportioning the merger consideration among classes of
stockholders, MacFarlane v. North American Cement Corp., Del.Ch., 157
A. 396 (1928), but that once it has done so it is no form of actionable
wrong that a particular class of shares is particularly unhappy with
its relative treatment in the merger, Federal United Corp. v. Havender,
Del.Supr., 11 A.2d 331 (1940). In this instance, nothing has been
shown at this stage of the proceeding that indicates that the terms
of the merger are such as to constitute a constructive fraud; it seems,
in the abstract, a transaction that a reasonable director might conclude

6. The charter does not confer on the B shares the right to a class vote on
a merger or, indeed, in any circumstances, nor does our statute. Compa2re 8 Dd C
§251 with 8 Del.C. §242(b)(2).
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is fair to all sides and in the best interests of the Company. Mr.
Wood's warm support of it helps support that conclusion. However,
this is something that reasonable persons might differ upon; reason-
able shareholders, particularly Class B shareholders, might as well
conclude that the proposal is not in their best interests. Realizing
this, the board acted in various ways to restrict the B stocks power
to interfere with a vote on the proposal by all of the shareholders.
It is the steps taken for that purpose and not the proposed merger
itself that, in my opinion, give rise to a legitimate grievance on the
part of the plaintiffs.

[2] Unocal Corp. v. Mesa Petroleum Co., Del.Supr., 493 A.2d
946 (1985) teaches that the powers of the board to deal with perceived
threats to the corporation extend, in special circumstances to threats
posed by shareholders themselves and a board may, in such circum-
stances, take action to protect the corporation even if such action
discriminates against and injures the shareholder or class of share-
holders that poses a special threat. However, it is extraordinary for
the law to sanction the act of a fiduciary directed against the interest
of his cestui que trust and, in such a case, it is necessary for a reviewing
court to be satisfied that, in all of the circumstances, the act taken
was justified. The Unocal court used the phrase "reasonable in re-
lationship to the threat posed." 493 A.2d at 949, 955.

The actions taken by defendants to guarantee that the share-
holders would have a chance to vote on the proposed recapitalization
through merger were actions clearly directed against one class of
shareholders and, in the circumstances, require the board to justify
those actions by reference to a significant threat to an important
corporate interest or to the achievement of a significant corporate
benefit.7 That burden is made somewhat difficult for [start-revised
pages September 1, 1987] defendants because the Class B shareholders
do not represent a hostile outside force as in Unocal (the court there
referred to "the threat posed by a corporate raider with a national
reputation as a 'greenmailer,"' 493 A.2d at 956) who had only
recently acquired an interest in the company. Here there is no threat
from an outsider, but rather the prospect that the beneficial owners

7. In conceiving of this matter as one that fits conceptually into the Unocal
framework, I reject defendants' claim that the business judgment rule with its
limited form of judicial review applies to these actions which tend to insulate the
board from the potential discipline that would flow from the charter provisions
granting the B stock the right to appoint a majority of the board. See Aprahamian
v. HBO & Co., Del.Ch., C.A. No. 8989, Hartnett, V.C. (May 14, 1987).
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of the control stock will, having discovered their manager Church
engaged in active fraud, assume direct management of their stock
investment. Assuming, as I do, that the INA board is not simply
reacting sympathetically to Mr. Church, the record supplies scant
grounds to suppose that an affirmative injury to the corporation was
to be reasonably apprehended in April through July, the period in
which the steps were taken that are now under attack. Putting matters
in their best light, it appears that the board acted at that time in
order, not to save the company from a threatened injury, but to
change the capital structure of the firm so that it would be fairer
to the owners of 86% of the company's equity and would make
raising additional capital easier. If Unocal can be said to recognize
that a board may take action specifically designed to injure the
interests of specific stockholders only when such action is designed
to promote a corporate goal and is reasonable in relationship to the
end sought, we must ask if the steps here attacked satisfy that test.

This is not, of course, a judgment that needs to be made
abstractly. Delaware case law provides a well-developed setting in
which exercise of that judgment can be made certain. That case law
is particularly helpful when the specific steps of issuance of the shares
of B stock to Mr. Leopold and the deferral of the annual meeting
are considered. In all events, I turn now to a review of each of the
actions taken in order to determine whether, in all of the circum-
stances, they appear reasonable in the light of the duty of the board
to treat all shareholders evenhandedly and in the light of any threat
posed or benefit sought to be achieved.

A.

[3] I turn first to those cases dealing with the issuance of stock
that has the effect of reducing the voting power of a specific share-
holder. [end-revised pages]

In Canada Southern Oils, Ltd. v. Alanabi Exploration Co., Del.Ch.,
96 A.2d 810 (1953), a 51% shareholder brought an action to prevent
the issuance, transfer or voting of shares of defendant's common
stock, which if issued would reduce plaintiffs stake to a minority
position. This action was attacked as improper since it was assertedly
done simply to deprive plaintiff of clear voting control. Defendant
answered that the shares were issued to raise capital in the face of
the dire financial plight of the firm. Chancellor Seitz, after a factual
analysis that supported the conclusion that the stock was issued for
the primary purpose of depriving plaintiff of its voting power, pre-
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saged in the underscored passage below, the flexible Unocal-style
analysis:

It is obvious that the only real justification for the
issuance of these shares in the way they were issued is that
defendant's financial condition required such action and even
then I am doubtful whether it was here justified without first giving
plaintiff an opportunity to purchase such shares.

96 A.2d at 813 (emphasis added).
The Court concluded:

When the undisputed facts are viewed cumulatively I
find it reasonable to infer that the primary purpose behind
the sale of these shares was to deprive plaintiff of the
majority voting control.

Id.
This was held to be wrong and a preliminary injunction was

entered. One may read Canada Southern as creating a black-letter rule
prohibiting the issuance of shares for the purpose of diluting a large
shareholder voting power, but one need not do so. It may, as well,
be read as a case in which no compelling corporate purpose was
presented that might otherwise justify such an unusual course. Such
a reading is, in my opinion, somewhat more consistent with the
recent Unocal case. In all events, either reading indicates that the
issuance of the Leopold shares-which admittedly were issued for
the sole purpose of impeding or preventing the exercise of legitimate
shareholder rights-was an invalid attempt to deprive a shareholder
of the benefits of stock ownership contemplated by the corporate
charter and the Delaware corporation law.

The later came of Condec Corporation v. Lunkenheimer Company,
Del.Ch., 230 A.2d 769 (1967) also involved the issuance of shares,
in that instance by an incumbent board for the purpose of retaining
control in the face of a newly assembled block of common stock
amounting to more than fifty percent. This court held such issuance
invalid as a device that "unjustifiably strikes at the very heart of
corporate representation." 230 A.2d at 777 (emphasis added). See
also EAC Industries, Inc. v. Frantz Manufacturing Co., Del.Ch., C.A.
No. 8003, Walsh, V.C. (June 28, 1985) at p. 20-22.

In applying the teachings of these cases, I conclude that no
justification has been shown that would arguably make the extraor-
dinary step of issuance of stock for the admitted purpose of impeding
the exercise of stockholder rights reasonable in light of the corporate
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benefit, if any, sought to be obtained. Thus, whether our law creates
an unyielding prohibition to the issuance of stock for the primary
purpose of depriving a controlling shareholder of control or whether,
as Unocal suggests to my mind, such an extraordinary step might
be justified in some circumstances, the issuance of the Leopold shares
was, in my opinion, an unjustified and invalid corporate act.

B.
[4] As for the failure to hold an annual meeting, INA's by-

laws establish a date for the annual meeting in June of each year.
The 1986 meeting occurred in June of that year. It is admitted that
the 1987 annual meeting was delayed, upon the board's learning
that Ringwood's Class B shares had passed out of Mr. Church's
control, in order for the board to find out how the Ringwood shares
would be voted. The only issue then considered to be likely to be
before the meeting was the election of directors and it was therefore
their own tenure in office that was of concern."

The failure to hold the annual meeting at the time provided in
the by-laws or to hold it within the time required by Section 211
of the corporation law, at the barest minimum, requires, in these
circumstances, defendants to demonstrate that their action was nec-
essary to protect an important corporate, as opposed to a personal,
interest. See Schnell v. Chris-Craft Industries, Inc., Del.Supr., 285 A.2d
437, 439 (1971). This, in my opinion, has not been done in this
instance. On this record, it is impossible to conclude that the court-
appointed receivers of the commanding block of B shares represented
a threat to existing policies, programs or interests of INA as to
justify, if ever it could be justified, ignoring the command of Section
211 to hold an annual meeting within 13 months of the last such
meeting. Certainly the subsequent action of the English Court in
authorizing the receivers to attempt to exercise such power as they
have to reconstitute the board in part (about which much was made
at argument of this motion) does not justify the April 26 action; it

8. As things turned out, this fear was, as of the April 26 date that the board
set out in its course of action, completely unjustified. The English High Court in
July (before it learned of the July 2 INA decision to attempt to remove the enhanced
voting power of the B shares) authorized the receivers to vote for all incumbents,
including Mr. Church if he were nominated. Later, in August, when the aggressive
acts of the incumbents were known, the High Court changed the thrust of its
directions and authorized the receivers to purport to exercise such powers as they
have to promptly cause the removal of certain of the incumbents.
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is explained readily as a reaction to the course of conduct initiated
by the defendants at that time.

C.

[5-6] I turn finally to a review of the law treating by-law
amendments to help assess whether the action of amending the by-
laws-taken as an act directed toward thwarting the potential exercise
of stockholder power by a specific class of stock-is reasonable in
light of a threat posed by that class of stock to the corporation or
is justified by a benefit sought to be achieved for the corporation.
Recall that the by-law amendments in question do several things:

FIRST: They require that a majority of the (2) A directors
be present before a quorum is present and a majority of
these (2) directors are required to take any action.
SECOND: Any newly created directorship is to be filled
by a majority vote of stockholders of the class entitled to elect
and not by directors.
THIRD: An Executive Committee is created consisting
of the Chairman of the Board and the two Class A directors.
FOURTH: The Executive Committee is empowered to
call Board meetings and to set the date for shareholder
meeting and given jurisdiction over certain matters con-
cerning officers.

It is, of course, elementary that by-laws may not produce effects
inconsistent with the plan of corporate governance envisioned by the
charter. Section 109(b) of the corporation law codifies this basic
proposition. See also Essential Enterprises Corp. v. Automatic Steel Products,
Inc., Del.Ch., 159 A.2d 288 (1960).

Treated individually and as an abstract matter, it is a close
question whether each of these by-law amendments is inconsistent
with the basic scheme of corporate power created by INA's certificate.
of incorporation. Much of plaintiffs' argument that the by-law amend-
ments are invalid seems premised on an assumption that a right to
designate a majority of the board involves legally the right to control
the board's action and thus the corporation. However, so long as
the law demands of directors, as I believe it does, fidelity to the
corporation and all of its shareholders and does not recognize a
special duty on the part of directors elected by a special class to the
class electing them, such a premise must be regarded as legally
incorrect. Thus, I would not, for example, think a by-law requiring
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certain action be authorized by a unanimous board to be inconsistent
with a certificate provision of the kind contained in INA's charter.
Such a by-law may be viewed as a technique governing the exercise
of board power which is not inconsistent with a certificate provision
providing a technique for designating board members.

The amended provision requiring, for board action, concurrence
of a majority of the (two) A directors is, of course, very much like
such a requirement of unanimity and, standing alone, would not
seem to be inconsistent with INA's charter. The quorum provision
also strikes me, when considered in isolation, as a supplementary
provision consistent with the letter of the charter; it is designed to
balance power between the A and B shareholders in a way not
necessarily inconsistent with the charter's grant of special right to
the B shareholders to designate the persons to fill a majority of board
positions. However, when these two provisions are placed in context
with each other and with the third amendment that creates an
executive committee comprised predominantly of A directors, a re-
alistic evaluation leads to the conclusion that a fundamental shift in
the allocation of power between the A shareholders and the B share-
holders has taken place and that that new arrangement is inconsistent
with what would have been the reasonable understanding of the effect
of the provisions of the certificate.

Moreover, consideration of these amendments must take into
account the fact that these by-laws were adopted as a second line
of defense against the exercise of power under Section 228 by the
B shareholders. They were designed to equip the A class of stock
with an effective veto over future board action. In adopting this
interrelated series of amendments, the board became, or rather con-
tinued as, intense partisans waging war against the Class B stock-
holders. Whether regarded as individual owners of Class A stock,'
as office-holders acting pursuant to a plan to remove the supervising
power of control shares (with a concomitant entrenchment effect) or
simply as directors choosing to favor the A shares over the B shares,
this particular exercise of the legal power to enact by-laws, in this
setting, requires a specific justification. Schnell v. Chris-Craft, supra.
I am persuaded that no reasonable apprehension of injury to legit-
imate corporate interests has been put forward that would justify,
in these circumstances, this exercise by the board of the power

9. Of the seven existing board members, five own A stock or options in A
stock and two, Church and Wood, own B stock.

1988]



DELAWARE JOURNAL OF CORPORATE LAW

conferred on it by the charter to amend by-laws. Nor does it appear
that any palpable corporate benefit was actually a motivating force
for these amendments. I therefore conclude that the by-law amend-
ments adopted on July 2, 1987 will likely be found to be invalid.

V.

[7-9] For the foregoing reasons, I conclude that plaintiffs and
the intervenors have established a clear probability of ultimate success
on the merits of their claims. Given the great difficulty, and perhaps
practical impossibility, of returning a merger corporation to its orig-
inal constituent corporations, a preliminary injunction is the con-
ventional remedy when a shareholder establishes that a proposed
merger is likely to be found to be in violation of law or of the
board's fiduciary obligations. See, e.g., Gimbel v. Signal Cos., Del.Ch.,
316 A.2d 599, aff'd Del.Supr., 316 A.2d 619 (1974). In this instance,
'unscrambling the eggs' might not be as difficult as it typically would
be since the merger here is, in effect, a recapitalization of an existing
enterprise and not a consolidation of distinct businesses. Nevertheless,
assuming the merger proposal is approved by the shareholders and
implemented, plaintiffs will lose the enhanced vote their shares cur-
rently- possess. If, as currently appears, it is determined that the
board engaged in conduct wrongful to plaintiffs in order to get that
proposal to a shareholder vote, any approval thus obtained will
necessarily be invalidated. In that event, plaintiffs will be deprived
during the period before a dissolution of the merger were ordered,
of their right, created by the INA charter, to designate a majority
of the board of that company. This loss of voting power constitutes
irreparable injury. See, e.g., Datapoint Corp. v. Plaza Securities Co.,
Del.Ch., C.A. 7932, Brown, C. (March 5, 1985) at p. 15 affl'd,
Del.Supr., 496 A.2d 1031 (1985). Therefore, it is appropriate to
enjoin, pendente lite, the effectuation of the merger proposed. I see
no reason why the meeting itself should not go ahead for the limited
purpose of taking the vote, so that a record of that vote can be
made. If the grant of this injunction is hereafter found on appeal
to be improvident or predicated upon an incorrect view of the
applicable law, the merger may then be accomplished without the
delay and expense of an additional proxy solicitation.

As to the B stock issued to Mr. Leopold, the form of preliminary
injunction order shall prohibit him from voting those shares (or any
shares derived therefrom), individually or by proxy, or transferring
any interest therein; and the corporation shall not consider those
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shares as outstanding shares for any purpose associated with the
voting of stock (including meeting any quorum requirement).'

Turning finally to the relief appropriate at this stage with respect
to the by-law amendments, which I am frank to say presents to my
mind the most difficult aspect of the current application, I have
concluded for the reasons above set out that, taken as a whole, those
amendments effect such a fundamental change in the structure of
this corporation's governance that, so taken, they must be considered
fundamentally inconsistent with the corporation's charter and, in the
circumstances, an inequitable exercise of the delegated power to adopt
by-laws. A response to the reasoning that led to that conclusion
could be predicated upon the assertion that the A directors owe
fiduciary duties to the B shares as well as to the A shares and, thus,
no irreparable injury can be posited from the by-laws conferring an
effective veto on any board action by either of the A directors. I
find this response unsatisfying because I have already concluded that
the A directors along with the other defendants have already appeared
to have adopted an adversarial relationship to the B shares. Thus,
I do not think that plaintiffs should at this point be required to
depend on the fidelity of those directors to their interests. In these
circumstances, I conclude that equity requires the return pendente life
to the status quo ante and that the defendants be directed to act,
in their capacity as directors of INA, pursuant to the by-laws of the
Company as they existed on July 1, 1987 and that, until such
preliminary injunction order is reversed, modified or withdrawn,
action taken in conformity with such by-laws be deemed in compliance
with valid by-laws of the Company.

An order in conformity with the foregoing will be entered upon
notice. Bond will be in the customary form, without surety, in the
amount of $5,000. Because the stockholder meeting is scheduled for
today and the entry of a formal order on this opinion may require
a little time to draft, defendants should, of course, in the interim,
regard themselves as bound by the rulings here made. Time has not
permitted consideration of the issues from the perspective of the
pending motions for summary judgment. I will therefore depend on
the parties to raise that matter afresh [start-revised pages September

10. The Leopold B shares will not therefore be included in any calculation
for purposes of Section 228 since they will not be "shares entitled to vote" at a
"meeting". See 8 Del.C. §228(a).

1988]



DELAWARE JOURNAL OF CORPORATE LAW

1, 1987] following appeal of the order here granted, should that
motion require judicial determination in any party's view.

Note upon Application for Entry of Order
and for Certification of Interlocutory Appeal

The parties have submitted alternative forms of implementing
order and defendants have moved for certification of an interlocutory
appeal of the order to be entered.

The only matter with respect to the form of implementing order
that I believe deserves explanatory comment concerns the meaning
of the language appearing at p. 33 of the foregoing opinion that
"until such preliminary injunction order is reversed, modified or
withdrawn, action taken in conformity with such by-laws be deemed
in compliance with valid by-laws of the Company." This determi-
nation is said by defendants to constitute an advisory opinion that
ought not to be implemented by order.

Interpreted in the way I intended, I do not think this is a valid
criticism, but my language was not as well chosen as it might have
been. I did not mean to suggest that a validly constituted board of
INA should be disabled by injunction pendente lite from duly amending
the by-laws of the Company but, rather, that unless and until such
a board does so, an effect of the preliminary injunction to be entered
enjoining action under the July 2nd amendments would be to reinstate
for the time being the effectiveness of the early version of those by-
laws.

As to the injunction of the proposed merger, while I have
preliminarily held that "in the abstract" (p. 18) its terms do not
seem to constitute a "wrong of any kind" (p. 17), the court here
is not presented with a proposed merger in the abstract but with
one that is a part of a course of conduct that I believe has been
shown preliminarily to be improperly motivated and to constitute a
violation of duty to the B shareholders. In these circumstances, it
is appropriate that consummation of the merger should be enjoined
pendente lite.

I will decline to stay the effectiveness of the order pending
appeal. With respect to the application for certification of interloc-
utory appeal, as suggested by the language of the opinion itself, I
am inclined to certify the questions here raised to the Supreme Court
for immediate review pursuant to Supreme Court Rule 42. However,
that Rule contemplates that the party opposing such certification
shall have ten days to file papers in opposition. In this instance,
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circumstances suggest a shortening of such time is warranted. I do
regard myself as having the power under Rule 42 to shorten time
in an appropriate case. Therefore, I will direct that any paper in
opposition be served and filed by the close of business on September
3rd. A reply, if desired, may be filed by noon of the folowing day.

A form of order on the foregoing opinion is being entered this
1st day of September. [end-revised pages]

IN RE SEA-LAND CORPORATION SHAREHOLDERS
LITIGATION

No. 8453

Court of Chancery of the State of Delaware, New Castle

May 22, 1987

In these consolidated class actions, plaintiffs, former stockholders
of Sea-Land Corporation, sought to attack a "call option" agreement
between defendants LLC Corporation and CSX Corporation whereby
CSX acquired LLC's 39.5% stock interest in Sea-Land and elimi-
nated LLC as bidder for control of Sea-Land and a subsequent cash
out merger whereby CSX acquired Sea-Land's remaining minority
shares.

The court of chancery, per Vice-Chancellor Jacobs, granted
LLC's motion to dismiss while allowing plaintiffs thirty days to amend
their complaint because of the following: (1) at oral argument, plain-
tiffs' counsel conceded that no "vote buying" occurred; (2) the
complaint did not allege the elements of "aiding and abetting"; and
(3) plaintiffs' claim that LLC used its fiduciary position to benefit
itself at the expense of its stockholder beneficiaries could not rea-
sonably be inferred from the complaint.

1988]



DELAWARE JOURNAL OF CORPORATE LAW

1. Pleading 0- 34(3), 354(17)

On a motion to dismiss for failure to state a claim, all well-
pleaded allegations of the complaint are taken as admitted and all
legitimate inferences are construed in favor of the plaintiff.

2. Pleading 0= 34(3), 354(17)

A motion to dismiss for failure to state a claim will not be
granted unless it appears with reasonable certainty that the plaintiff
would not be entitled to the relief sought under any set of facts that
could be proven to support the claim.

3. Corporations C 186

Vote buying is a voting agreement supported by consideration
personal to the stockholder, whereby the stockholder divorces his
discretionary voting power and votes as directed by the offeror.

4. Corporations 0 186

The validity of transactions falling within the definition of vote
buying will be tested on a case-by-case basis in light of the tran-
saction's object and purpose.

5. Corporations 0 307, 310(1)

For the claim of aiding and abetting, three elements exclusive
of the element of damage must be alleged and ultimately established:
(1) the existence of a fiduciary relationship, (2) a breach of the
fiduciary's duty, and (3) a knowing participation in that breach by
the defendants who are not fiduciaries.

6. Corporations C 190

Under Delaware law, a stockholder has fiduciary obligations
only if it is a controlling stockholder, and it is a controlling stockholder
if it owns a majority of the stock or has exercised actual domination
and control in directing the corporation's business affairs.
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7. Fraud 4= 7

The potential ability to exercise control of a corporation is not
the equivalent to the actual exercise of that ability.

8. Corporations 0 187

A controlling stockholder is generally under no duty to refrain
from receiving a premium upon the sale of his controlling stock.

9. Corporations 0 187

Under Delaware law, a majority shareholder would not have
violated a fiduciary duty if it had sold its shares directly to the
corporation for a premium not available to other stockholders.

10. Corporations 0 211

If plaintiffs believe that there is a valid basis for asserting the
claim that the majority stockholder improperly used leverage to obtain
a premium above the amount paid to other stockholders, and that
this was done at the expense of the remaining stockholders, then
they should specifically allege it in their complaint.

Charles S. Crompton, Jr., Esquire, Michael D. Goldman, Esquire,
Peter M. Sieglaff, Esquire, and Kent A. Jordan, Esquire, Potter
Anderson & Corroon, Wilmington, Delaware; Gary J. Greenburg,
Esquire, New York, New York, for plaintiffs Hecco Ventures and
James J. Cotter.

Joseph A. Rosenthal, Esquire, Morris and Rosenthal, P.A., Wil-
mington, Delaware; Mordecai Rosenfeld, Esquire, Wolf, Popper,
Ross, Wolf & Jones, New York, New York; and Kohn, Savett,
Marion & Graf, P.C., Philadelphia, Pennsylvania, for plaintiffs George
Grover, Arthur W. Austin and Bernard and Rosalyn Lowe.

A. Gilchrist Sparks, III, Esquire, and Edmond D. Johnson, Esquire,
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Jef-
frey S. Davidson, Esquire, Daniel F. Attridge, and John G. Froem-
ming, Esquire, Kirkland & Ellis, Washington, D.C., for defendant
LLC Corporation.
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Steven J. Rothschild, Esquire, Thomas J. Allingham, III, Esquire,
and Paul L. Regan, Esquire, Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for the Sea-Land defendants.

Charles F. Richards, Jr., Esquire, and Kevin G. Abrams, Esquire,
Richards, Layton & Finger, Wilmington, Delaware; and Wachtell,
Lipton, Rosen & Katz, New York, New York, for defendant CSX
Corporation.

JACOBS, Vice-Chancellor

In these consolidated class actions, the plaintiffs, who are former
stockholders of Sea-Land Corporation ("Sea-Land"), challenge (i)
a "Call Option" agreement between defendants LLC Corporation
("LLC") and CSX Corporation ("CSX") whereby CSX acquired
LLC's 39.5% stock interest in Sea-Land and eliminated LLC as a
bidder for control of Sea-Land, and (ii) a subsequent "cash out"
merger, preceded by a cash tender offer, between CSX and Sea-
Land whereby CSX acquired Sea-Land's remaining minority shares.

Defendant LLC has moved to dismiss the complaint as to it
for failure to state a claim upon which relief can be granted. This
is the Opinion of the Court on LLC's dismissal motion. For the
reasons which follow, LLC's motion to dismiss the complaint will
be granted with leave to amend.

I.
[1-2] On a motion to dismiss for failure to state a claim, all

well-pleaded allegations of the complaint are taken as admitted and
all legitimate inferences are construed in favor of the plaintiff. Mar-
golies v. Pope & Talbot, Inc., Del. Ch., C. A. No. 8244, Hartnett,
V. C. (December 23, 1986), at 10; Jefferson Chemical Co., Inc. v.
Mobay Chemical Co., Del. Ch., 253 A.2d 512, 516 (1969). The motion
will not be granted unless it appears with reasonable certainty that
the plaintiff would not be entitled to the relief sought under any set
of facts that could he proven to support the claim. Jefferson Chemical
Co., 253 A.2d at 516; Rabkin v. Philip A. Hunt Chemical Corp., Del.
Supr., 498 A.2d 1099, 1104 (1985).

For purposes of the instant motion, the pertinent facts are these:
Sea-Land is a Delaware corporation engaged principally in the trans-
portation of containerized cargo. As of April 15, 1986, Sea-Land
had 23,429,567 issued and outstanding shares of stock that were
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listed and traded on the New York and Pacific Stock Exchanges.
According to the complaint, each of the plaintiffs was a Sea-Land
shareholder, at least up to April 29, 1986.

As of June 25, 1985, LLC, a Delaware corporation, and its
affiliates, Mr. Harold Simmons ("Simmons") and Amalgamated
Sugar Company' (collectively "Simmons", unless otherwise indi-
cated), announced that they had acquired 9.1% of Sea-Land's com-
mon stock. In November, 1985, Simmons advised Sea-Land's board
of directors that he proposed to purchase all of Sea-Land's outstanding
shares at $25 per share. At the same time Simmons continued to
purchase Sea-Land stock on the open market. Sea-Land's directors
rejected Simmons' $25 per share proposal as inadequate. In Decem-
ber, 1985, Simmons offered to refrain from buying any more Sea-
Land securities without the Sea-Land board's approval, if Simmons
were given the opportunity to top any bid for Sea-Land that might
be made by a third party. Sea-Land's directors rejected that proposal
as well. Accordingly, Simmons pressed forward with their open-
market purchases until they had accumulated 39.5% of Sea-Land's
then-outstanding shares.

Meanwhile, Sea-Land took steps to prevent and thwart a hostile
acquisition by Simmons. Sea-Land adopted a "poison-pill" rights
dividend to deter a hostile takeover, and it contacted CSX and other
potential "white knights" in an effort to interest them in acquiring
Sea-Land. In early January, 1986, after reviewing confidential data,
CSX informed Sea-Land that it had no interest in pursuing the
matter.

Simmons persisted in their attempt to gain control of Sea-Land,
and in response, Sea-Land's directors urged Simmons to better their
$25 per share offer. In early January, 1986, Simmons threatened to
wage a proxy contest, unless they were allowed to name three persons
to fill the three board vacancies that would occur at the next annual
stockholders meeting. Sea-Land then agreed that Simmons would be
allowed to nominate three directors to stand for election at the annual
meeting scheduled for May, 1986. In recognition of Simmons' "stock
control", the directors also agreed to allow Simmons and his nominees
to attend and participate in all board meetings until the formal
election. It is not alleged, however, that Simmons' nominees were

1. Mr. Simmons and Amalgamated Sugar have been named as defendants,
but have not appeared in the action. The only member of the Simmons group
presently before the Court is LLC.
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ever elected to the board, and it is undisputed that they were not.
On April 11, 1986, Simmons offered to raise their price to $26

per share for all of Sea-Land's stock. By that point Sea-Land had
also reopened negotiations with CSX. On or about April 20, 1986,
CSX offered to purchase all of Sea-Land's shares (including the
shares owned by Simmons) for $28 per share. The Sea-Land board
determined to accept CSX's offer, and to cement the deal, Sea-Land
granted CSX a "lock up" option under which CSX could purchase
up to 6,500,000 authorized-but-unissued Sea-Land shares at $28 per
share.

CSX realized that Simmons might well seek to top CSX's $28
bid, and that Simmons, by virtue of their "stock control," could
and would thwart any bid that they opposed. Accordingly, CSX
decided to offer a "special bonus" to the Simmons defendants, with
the knowledge and consent of Sea-Land's directors. A meeting be-
tween CSX and Simmons representatives took place on April 22 and
23, 1986, where Simmons agreed that it would not oppose or thwart
the CSX's $28-per-share offer, and that it would not make a higher,
competing offer. In return, CSX would pay Simmons $33 per share
for its Sea-Land stock, and would reimburse $4 million of expenses.
That agreement took the form of an option (the "Call Option")
whereby CSX would pay Simmons $5 per share for the right to buy
all of Simmons' Sea-Land shares for $28 per share, plus the additional
$4 million for expenses. The payment of the combined $4 million
and $5 per share option price resulted in Simmons receiving a
"special bonus" of approximately $50 million above the $28 per
share price paid for Simmons' Sea-Land stock.

Having thus "bought off" Simmons, CSX next proceeded to
negotiate a two-step transaction with Sea-Land's directors to acquire
Sea-Land. The transaction involved a tender offer by CSX to pur-
chase all outstanding Sea-Land shares at $28 per share, to be followed
by a "second step" merger at the same $28 per share price (the
"merger"). Approximately 93% of Sea-Land's shares were subse-
quently tendered into the CSX offer, and the merger took place
some time thereafter.

Plaintiffs allege that in approving the acquisition agreement with
CSX, the Sea-Land board made no effort to object to the $50 million
dollar "bonus" paid by CSX to Simmons, or to have that amount
pro-rated among all Sea-Land shareholders. Nor (plaintiffs allege)
did the board seek to obtain for all shareholders the same $33 per
share price that Simmons had received from CSX.
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11.

In opposing LLC's motion, the plaintiffs argue that the com-
plaint alleges several cognizable causes of action, any or all of which
would suffice to defeat a motion to dismiss. Plaintiffs contend that
because of Simmons' position as the owner of 39.5% of Sea-Land's
stock, LLC, as a member of the Simmons group, was a fiduciary
to Sea-Land and its other stockholders. Plaintiffs further contend
that the complaint alleges that LLC committed three actionable
violations. The first is that LLC, by seeking and/or accepting the
"special bonus" of $50 million from CSX, violated its duty not to
use its fiduciary position to obtain a benefit that would not be shared
equally by Sea-Land's other shareholders. The second claim is that
LLC, by accepting the $50 million, engaged in an illegal "vote
buying" transaction. In the alternative, plaintiffs argue that even if
LLC was not a fiduciary, it is still liable for having aided and abetted
Sea-Land's directors, who had violated their independent fiduciary
duty to Sea-Land's shareholders by not attempting to secure for
them in the merger, the same $33 per share that CSX had previously
paid to LLC.

In support of its dismissal motion, LLC first argues that the
claims asserted against it are derivative and, as such, cannot be
maintained, because the plaintiffs are no longer Sea-Land stock-
holders and thus lack standing to sue derivatively on Sea-Land's
behalf. LLC next contends that as a noncontrolling stockholder, it
had no fiduciary obligations to Sea-Land. Finally, LLC contends
that even if it were a fiduciary, the complaint alleges no cognizable
claims against it, because: (1) LLC was at all times legally free to
dispose of its stock at whatever price it could obtain, with no ob-
ligation to share any profits with other stockholders, (2) all Sea-Land
shareholders were treated uniformly in the merger, since all received
the same $28 per share price, (3) as a matter of law the Call Option
Agreement was not an illegal vote buying agreement, and (4) the
complaint alleges no facts, and raises no inference, that LLC aided
and abetted Sea-Land's directors in any wrongdoing that the directors
may have committed.

III.

Because they are most readily disposed of, plaintiffs' "vote
buying" and "aiding and abetting" claims are first addressed.
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[3-4] Although our case law has not developed an all-inclusive
definition of what constitutes "vote buying," this Court has stated
that:

Vote buying, despite its negative connotation, is simply a
voting agreement supported by consideration personal to
the stockholder, whereby the stockholder divorces his dis-
cretionary voting power and votes as directed by the offeror.

Schreiber v. Carney, Del. Ch., 447 A.2d 17, 23 (1982). Recent decisions
indicate that even transactions that fall within the above description
will not be considered as invalid per se. Rather, their validity will
be tested on a case-by-case basis in light of the transaction's object
and purpose. Schreiber, 447 A.2d at 23, 25; see Kass v. Eastern Airlines,
Inc., Del. Ch., Civil Action Nos. 8700, 8701, 8711, Allen, C.
(November 14, 1986), at 9-10. At the oral argument, plaintiffs'
counsel conceded that the Call Option agreement was not a "vote
buying" transaction within the meaning of Schreiber v. Carney. I
concur. Therefore, no legally cognizable vote buying claim is stated
by the complaint.

[5] As for the claim of aiding and abetting, the law is clear
that three elements (exclusive of the element of damage) must be
alleged and ultimately established: (1) the existence of a fiduciary
relationship, (2) a breach of the fiduciary's duty, and (3) a knowing
participation in that breach by the defendants who are not fiduciaries.
Weinberger v. Rio Grande Industries, Inc., Del. Ch., 519 A.2d 116, 131
(1986); Gilbert v. El Paso Co., Del. Ch. 490 A.2d 1050, 1057 (1984).

Even if it is assumed that Sea-Land's directors were properly
charged with having breached a fiduciary duty by failing to negotiate
for the same $33 per share price received by LLC, 2 no facts are
alleged from which it can be inferred that LLC "knowingly partic-
ipated" in that breach. The complaint alleges only that Sea-Land's
directors negotiated the merger with CSX. It does not allege that
LLC was involved in those negotiations or that LLC played any
role in the Sea-Land directors' decision to accept $28 per share as
the merger price. Accordingly, the complaint fails to state a legally
cognizable claim against LLC for "aiding and abetting."

2. Nothing herein is intended as a ruling on the legal sufficiency of the
claims alleged against the Sea-Land defendants. No motion has been filed by those
defendants, and, therefore, no issue concerning those defendants is presented by
LLC's motion.
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The issues posed by plaintiffs' breach of fiduciary duty claims
are more complex. As to those claims, the thrust of the complaint
is that LLC, by accepting $33 per share in the Call Option trans-
action, breached a fiduciary duty that it owed to Sea-Land's other
stockholders who received only $28 per share in the (subsequent)
CSX-Sea-Land merger.

[6] Plaintiffs' fiduciary claim is flawed in two respects. First,
it rests upon the premise that LLC was a fiduciary with respect to
Sea-Land and its shareholders. But the complaint alleges no facts
upon which a fiduciary relationship could be predicated. Under
Delaware law a stockholder has fiduciary obligations only if it is a
controlling stockholder. A stockholder is not deemed controlling unless
it owns a majority of the stock, Aronson v. Lewis, Del. Supr., 473
A.2d 805, 815 (1984); Gilbert v. El Paso Co., 490 A.2d at 1055;
Kaplan v. Centex Corp., Del. Ch., 284 A.2d 119, 122-123 (1971), or
has exercised actual domination and control in directing the cor-
poration's business affairs. Gilbert, 490 A.2d at 1055; see Kaplan, 284
A.2d at 122-123.

Despite its conclusory allegations concerning LLC's "stock con-
trol," the complaint admits that LLC was not a majority (51%)
stockholder, and plaintiffs admit in their briefs that Simmons did
not control the day-to-day affairs of Sea-Land. Plaintiffs contend,
nonetheless, that Simmons' 39.5% share interest "gave [Simmons]
sufficient leverage to control the fate of the company when it was
dear that it would be sold", as well as "the power to make or break
any offer to acquire Sea-Land, since no one could have. . .tried to
buy Sea-Land without their support." (Hecco Plaintiffs' Brief, at
17). Plaintiffs also point to the fact that because of its large holdings,
Simmons had been given the right to nominate three directors at
the next annual meeting.

[7] Those arguments are not sufficient to carry the day. Even
if Simmons had caused its nominees to be elected to the Sea-Land
board (an event which never occurred), that fact, without more, does
not establish actual domination or control. See Kaplan v. Centex Cor-
poration, 284 A.2d at 123. That Simmons had a 40% stock interest
might permit the inference that Simmons had the potential ability
to frustrate a competing bid. But that circumstance, without more,
will not suffice to elevate Simmons' status to that of a controlling
stockholder with concomitant fiduciary obligations. As this Court has
previously recognized, the potential ability to exercise control is not
equivalent to the actual exercise of that ability. See Gilbert v. El Paso
Co., 490 A.2d at 1055-1056. Here no allegation is made that LLC
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actually took any steps to exert leverage to pressure Sea-Land to
accede to a transaction that disadvantaged Sea-Land's other stock-
holders. Nor does the complaint allege that LLC acted in any other
way so as to influence the Sea-Land directors' conduct. (On the
contrary, the complaint indicates that the directors had agreed to
the $28 per share "lock up option" price before Simmons was
approached.) Thus, even allowing plaintiffs the benefit of all rea-
sonable inferences from the pleaded facts, no sufficient basis exists
for bestowing (involuntarily) upon Simmons the mantle of a fiduciary.

Plaintiffs' fiduciary claim is flawed for a second reason. Even
if the pleaded facts were sufficient to elevate Simmons' status to that
of a fiduciary, plaintiffs do not allege any act by Simmons that
amounts to a fiduciary violation. The complaint avers that Simmons,
with the Sea-Land directors' knowledge and consent, negotiated an
agreement with CSX to sell its stock interest in Sea-Land and not
to oppose CSX efforts to gain control. In return Simmons received
$33 per share, including $4 million for expenses. That conduct,
standing alone, is not wrongful. Even if the $33 per share is assumed
to have included a premium for their stock, Simmons (including
LLC) were free to receive such a premium. See Manacher v. Reynolds,
Del. Ch., 165 A.2d 741, 751-754 (1960). A controlling stockholder
is generally under no duty to refrain from receiving a premium upon
the sale of his controlling stock. Christophides v. Porco, 289 F. Supp.
403, 405 (S.D.N.Y. 1968); 12B Fletcher Cyc. Corp. §§ 5805, 5805.10,
at 135, 139. Under Delaware law, LLC would not have violated a
fiduciary duty if it had sold its shares directly to Sea-Land for a
premium not available to other stockholders. See, e.g., Polk v. Good,
Del. Supr., 507 A.2d 531, 537 (1986); Unocal Corp. v. Mesa Petroleum
Co., Del. Supr., 493 A.2d 946, 953-954 (1985). Afortiori, LLC was
not legally prohibited from selling its stock to CSX, a third party,
for whatever price it was able to negotiate.

Plaintiffs do not dispute the foregoing propositions of law. Their
contention, made in their briefs and at oral argument, is that LLC
and Simmons did more than simply sell their shares for a premium.
Plaintiffs contend that CSX, as acquirer, was willing to pay only a
finite amount to acquire Sea-Land and that Simmons, knowing this,
(i) wrongfully used their leverage as a 39.5% stockholder to extract
for themselves, in the Call Option transaction, a disproportionate
percentage ($33 per share) of the total amount CSX was willing to
pay for the entire company, and (ii) that this was done at the expense
of the remaining stockholders, who would necessarily receive a pro-
portionately lower amount ($28 per share) in the merger. Those
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facts, plaintiffs argue, establish a claim that LLC used its fiduciary
position to benefit itself at the expense of its stockholder beneficiaries.

The difficulty with that argument is that even under the liberal
standard of "notice" pleading, no such scenario can reasonably be
inferred from the complaint. Plaintiffs argue that the evidence de-
veloped during preliminary discovery lends support to that theory.
They urge that they ought not to suffer dismissal of their complaint
simply because their theory may not have been artfully expressed.
The short answer is that if plaintiffs believe that there is a valid
basis for asserting such a claim, then they should specifically allege
it in their complaint. Unless and until that is done, the Court will
not speculate upon the legal sufficiency of a claim that has not been
alleged.

To summarize, I find that the facts alleged in the complaint
(and the reasonable inferences therefrom) do not support the plain-
tiffs' claims that LLC was a fiduciary, or that LLC violated fiduciary
duties to Sea-Land's shareholders, or that it aided and abetted a
breach of fiduciary duty by Sea-Land's directors. However, in light
of plaintiffs' theories as articulated at oral argument and in their
briefs, and given plaintiffs' representation that they developed evi-
dence during discovery to support their theories, it is possible that
an amended complaint would survive a motion to dismiss. Accord-
ingly, LLC's motion to dismiss is granted, with plaintiffs having
leave to amend within 30 days of this Opinion. Kleinhandler v. Borgia,
Del. Ch., C. A. No. 8334, Berger, V.C., (March 31, 1987).

IT IS SO ORDERED.
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UIS, INC. v. WALBRO CORP.

No. 9323

Court of Chancery of the State of Delaware, New Castle

October 6, 1987

Plaintiff, a New York Corporation, extended a tender offer for
the purchase of 58.7% of common stock of defendant corporation.
At the time of the offer, plaintiff did not announce its intention, if
any, to proceed with a follow-up transaction if the offer was accepted.

The board of directors of defendant company made a deter-
mination that plaintiffs partial offer was for less than a fair price
and had taken steps to encourage its defeat.

Plaintiff filed suit against defendant and sought a temporary
restraining order. Plaintiff sought rescission of a recent issuance of
a block of preferred stock constituting 23% of the voting power of
the defendant; an order enjoining pendente lite defendant from pur-
chasing shares of its stock in the market or through negotiated
transactions; and an order requiring defendant to hold separate and
maintain the $35 million consideration paid for defendant's preferred
stock, so that rescission of that transaction could be effectuated after
final hearing.

The court of chancery, per Chancellor Allen, issued an order
maintaining the status quo insofar as defendant corporation's pur-
chase of its own stock and enjoining defendant corporation for a
period of twenty days from purchasing or contracting to purchase
any of its outstanding stock.

1. Injunction C 151

In assessing whether a temporary restraining order is to be
granted, a court must be persuaded that a colorable claim has been
made out if the facts alleged are treated as true.

2. Injunction o 134

The focus of the court in assessing whether to grant a temporary
restraining order is primarily upon the injury to plaintiff that is
threatened and the possible injury to defendant if the remedy is
improvidently granted.
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3. Corporations 0= 307

A board of directors has a fiduciary duty to act with due care
and that duty includes the responsibility to reasonably inform oneself
of alternatives.

4. Injunction C--- 137

A restraining order will not issue merely to still apprehensions
but rather only upon a showing of immediate threatened injury.

5. Corporations 0= 297

A tender offeror has no right to freeze the business he seeks to
acquire while his offer goes forward.

6. Corporations 0 310(1)

A board of directors not only has the responsibility to continue
to manage the enterprise generally after a tender offer has been
made, but a board, if it acts in good faith and with due care, may
also take steps to defeat a tender offer that it finds to be unfair to
some shareholders.

7. Corporations 0 310(1)

Action by a board of directors designed to defeat a tender offer
that the board finds to be at an unfair price is not ipso facto invalid
simply because it is effective and thus does deprive some shareholders
of an option they might have taken.

8. Corporations 0= 310(1)

While shareholders have no right to prevent the board from
taking actions that the board, in the good faith exercise of its judgment
believes are necessary or beneficial to the corporation, even if those
actions make an unsolicited tender offer less likely or unlikely, share-
holders do have an enforceable right to demand that all board action
be designed and intended principally to promote corporate interests
and not personal interests of incumbent board members.
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Edward B. Maxwell, 2nd, Esquire, and Josey W. Ingersoll, Esquire,
of Young, Conaway, Stargatt & Taylor, Wilmington, Delaware, for
plaintiff.

Irving Morris, Esquire, of Morris & Rosenthal, Wilmington, Del-
aware, for stockholders in two separate civil suits.

Lawrence A. Hamermesh, Esquire, and Kenneth Nachbar, Esquire,
of Morris, Nichols, Arsht and Tunnell, Wilmington, Delaware, for
defendant, Walbro Corporation.

R. Franklin Balotti, Esquire, and Jesse A. Finkelstein, Esquire of
Richards, Layton & Finger, Wilmington, Delaware, for defendant,
General Electric Credit Corporation.

ALLEN, Chancellor

Plaintiff, UIS, Inc. a New York corporation is presently ex-
tending a tender offer for the purchase of up to 2,105,000 shares of
common stock of Walbro Corporation, a Delaware company. The
offer, which is for 58.7% of Walbro's outstanding common stock is
for $27.25 per share. UIS has [start-revised page October 7, 1987]
not announced its intention, if any, with respect to a follow-up
transaction if its offer is closed, which can occur no earlier than
October 7, 1987.

Defendants are Walbro, the seven individuals who comprise its
board of directors and General Electric Credit Corporation
("GECC"), a New York corporation. The Walbro board has ap-
parently determined that UIS's partial offer is for less than a fair
price and it has taken steps to encourage its defeat.

This suit seeks rescission of a recent issuance to GECC of a
block of preferred stock that constitutes 23% of the voting power of
the corporation; an order enjoining pendente lite Walbro from pur-
chasing shares of its stock in the market or through negotiated
transactions; and an order requiring Walbro to hold separate and
maintain the $35,000,000 consideration paid by GECC for the Wal-
bro preferred stock, so that rescission of that transaction may be
effectuated after final hearing.

The suit was filed on October 5th and an application for a
temporary restraining order was entertained that afternoon. The
emergency relief sought is of three kinds. First, it is requested that
GECC be temporarily restrained [end-revised page] from voting its
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Walbro stock. Second, it is requested that Walbro itself be restrained
from purchasing any of its own stock. Finally, an order requiring
Walbro to segregate the proceeds of the GECC stock issuance and
to maintain those funds so that rescission may be effectuated is
sought.

While the pending motion was presented on short notice, all
defendants appeared at the argument and were heard. GECO, how-
ever, filed a motion to dismiss for lack of personal jurisdiction. In
addressing the merits of the application, GECO took care not to
waive that position.

I.
[1-2] A temporary restraining order is a very special remedy

of short duration and available ex parte. It is designed primarily to
prevent imminent irreparable injury. In assessing whether this rem-
edy is to be granted, a court must, of course, be persuaded that a
colorable claim has been made out if the facts alleged are treated
as true. In contrast to the situation when there is an application for
preliminary injunction-which is heard after the parties have had
an opportunity to take discovery and develop a record-the focus
of the court on such a motion is not importantly upon an assessment
of the probability of ultimate success, but is primarily upon the injury
to plaintiff that is threatened and the possible injury to defendant if
the remedy is improvidently granted. Practical concerns and limi-
tations underlie this distinction between the inquiry on an application
for preliminary injunction and for a restraining order. Typically, a
court will be able to quickly evaluate the nature and impact of a
threatened consequence; it is a much more difficult task to prelim-
inarily evaluate the merits of a legal claim that frequently will turn
upon contested facts.

This case nicely illustrates that difficulty. At this time, I va
not recite the theory which plaintiff offers to support its claim for
relief. It suffices for the moment to say that that theory turns
importantly upon the assertion that GEC's power to vote its Wabro
stock is, by virtue of the terms of the preferred stock purchase
agreement (or perhaps by virtue of the economic terms of the pre-
ferred stock), virtually under the control of the Walbro board. Thus,
the issuance of that stock is attacked as a transparent entrenchment
device designed simply to insure that no outside force-such as UIS-
may mount a successful attack upon control of Walbro. 1

1. Members of Walbro's management, their relations, and friends, and
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Defendants sharply disagree with UIS about the relationship
between GECC and Walbro. It is asserted that GECC is a huge
financial enterprise not likely to be controlled by Walbro but, rather,
with respect to its Walbro investment, to act in whatever way is in
its best interest.

[3] One cannot at this stage responsibly form any tentative
judgment about the relative merits of these positions beyond a con-
clusion that plaintiffs' claims are colorably valid. Much of what
plaintiffs say is troubling. Defendants' failure to explore to any extent
whether UIS would make a higher offer for all shares surely is worthy
of further inquiry. A board's duty is to act with due care and that
duty includes the responsibility to reasonably inform oneself of al-
ternatives. But that inquiry cannot be undertaken at this point in
time.

II.

Thus, I turn to what is the central inquiry at this stage: the
threat of immediate irreparable injury.

A.
[4] To dispose first of what is easiest, I will decline to enjoin

the voting by GECC of its shares at this time. Plaintiff has shown
no threat that GECC will vote those shares before a preliminary
injunction may be heard. No shareholder meeting is currently sched-
uled and there is no record basis to believe that action under Section
228 is contemplated. Restraining orders will not issue merely to still
apprehensions but rather only upon a showing of immediate threat-
ened injury. With respect to the possible voting of the block of
preferred shares sold to GECC, there has been no such showing.

B.
The next aspect of the current motion in degree of difficulty is

the application to restrain Walbro from expending the $35,000,000

perhaps a few other stockholders, entered into a Stockholders' Agreement giving
the Walbro board exclusive control over the disposition of their Walbro stock until
the end of 1988. All told, at least 79 Walbro stockholders entered into the Stock-
holders' Agreement. The shares held by the signatories to the agreement amount
to approximately 30% of Walbro's common stock. Adding GECC's preferred stock
together with the common stock covered by the Stockholders' Agreement, UIS faces
a block controlling approximately 46 % of the voting power of Walbro's shareholders.
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paid by GECC for the preferred stock. This relief is required, it is
said, to assure that the remedy of rescission is possible at final
hearing when plaintiff will show that the sale was a breach of duty
and that GECC knew or should have known of that fact. Should
Walbro, however, spend the proceeds of the sale (in, for example,
acquiring a new business), it may or likely will be unable to offer
to restore GECC to its prior position and, thus, the corporation may
be saddled for an extended period with a capital structure that was
the result of a breach of duty, to the disadvantage of other share-
holders.

I am not persuaded that sufficient justification has been shown
to warrant the entry of this aspect of the relief sought. First, to grant
emergency relief of this kind, while possible, would represent a
dramatic incursion into the area of responsibility created by Section
141 of our law. The directors of Walbro, not this court, are charged
with deciding what is and what is not a prudent or attractive in-
vestment opportunity for the Company's funds. Yet, to restrain
pendente lite the expending of the capital here involved-which ap-
parently represents about 25% of the Company's entire capitaliza-
tion-would necessarily transfer a significant portion of the
responsibility of managing the Company's affairs to the court which
would be asked-in the guise of an application to lift the restraint
for specific projects-to approve capital expenditures. While such
relief may be appropriate in some instances, I do not think enough
has been shown here to justify that result.

[5-7] Second, it is well established that a tender offeror has
no right to freeze the business he seeks to acquire while his offer
goes forward. Not only has a board the responsibility to continue
to manage the enterprise generally, but a board, if it acts in good
faith and with due care, may also take steps to defeat a tender offer
that it finds to be unfair to some shareholders. In taking such action,
a board necessarily acts under the suspicion that it seeks to protect
its personal interests. Thus, those actions must pass later judicial
review as being reasonable in relation to a threat to corporate or
shareholder welfare. But action designed to defeat a tender offer that
the board finds to be at an unfair price-particularly an offer that
is for less than all of the stock and has no announced second step
at all-is not ipso facto invalid simply because it is effective and thus
does deprive some shareholders of an option they might have taken.
With these generalities in mind, it seems a stretch to seek to enjoin
as yet unproposed transactions that may have the effect of making
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the Company a less desirable or less practically achievable target to
a particular tender offeror.

Finally, even if plaintiff does show that the GECC preferred
stock transaction represented a breach of duty, I am not satisfied
that the court could not shape relief that would be fully adequate
even if Walbro no longer had the liquid funds to effect a rescission.
A number of alternatives to the relief plaintiffs envision as neces-
sitating the presently sought restraining order would be possible:
refinancing is the most obvious; court imposed restraints on voting
rights is another. Accordingly, I conclude that no need or justification
for the emergency relief of freezing the proceeds of the GECC stock
issuance has been shown.

C.

Lastly, I turn to the most difficult aspect of the current appli-
cation: the request that the Company be restrained pending a pre-
liminary injunction hearing from acquiring its own stock. The request
is premised upon the factual assertion that, unless this relief is now
granted, UIS's pending tender offer will lose any chance of acceptance
it has. That offer is conditioned upon the tendering of 58% of
Walbro's common stock. The directors, officers and persons allied
with them (79 in all) apparently control 30% of the common stock
and have bound themselves contractually to be governed by the
board's determination how to respond to the offer. Thus, since it
already owns 8% of Walbro's outstanding stock, UIS has conditioned
its offer on all but 4% of the remaining shares tendering. Its price
represents a premium of approximately 10% over the price during
the weeks immediately prior to the announcement of its offer.'

In these circumstances, it might seem unlikely that UIS's present
offer will be accepted by the demanded proportion of Walbro share-
holders. But UIS complains that if Walbro is permitted to go into
the market, as it plans to do, and buy up to 8% of its stock, it will
be mathematically impossible for it to achieve its goal. For, in the
event that 8% of the Company's stock is retired, then (in terms of
voting power since the preferred votes with the common) voting

2. The September 9, 1987 tender offer is at $27.25; prior to that date,
Walbro's stock traded around $25. On September 1, for example, it traded at
$26.25; following announcement the price immediately rose to around $30 only to
retreat to its pre-offer price of about $25 upon the announcement of the GECC
preferred stock purchase.
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control over the company will lie dearly in the hands of GECC and
the incumbent board (pursuant to the Shareholder Agreement). It
is, as mentioned above, contested as to whether there is any basis,
legally (in the Preferred Stock Purchase Agreement) or factually (in
the economics of the transaction) to support the assertion that, with
respect to its Walbro investment, GECC is simply a cat's paw for
the incumbent board. One is entitled to suspect that the truth of
the matter, whatever it may be, is more likely to be uncovered in
the economics of the relationship rather than the formal arrange-
ments. That, however, and indeed the whole of the issue, is not
something that can sensibly be addressed in this procedural setting.

I am satisfied, at least for purposes of this motion, that plaintiff
has stated colorable claims of breach of duty; the claims are not
frivolous. I am also persuaded for present purposes that the com-
pletion of the presently planned purchase of Walbro stock, if it
constitutes a wrong, threatens legal injury to UIS in its capacity as
a shareholder of Walbro seeking to increase its ownership of the firm
and that injury may be irreparable. 3

[8] Assuming the allegations of the complaint to be true, those
purchases also appear to threaten legal injury as well to shareholders
who may desire to tender; while shareholders have no right to prevent
the board from taking actions that the board, in the good faith
exercise of its judgment believes are necessary or beneficial to the
corporation, even if those actions makes an unsolicited tender offer
less likely or unlikely, shareholders do have an enforceable right to
demand that all board action be designed and intended principally
to promote corporate interests and not personal interests of incumbent
board members. Considering the allegations of the complaint, the
public shareholders4 are threatened with possible injury resulting from
wrongful conduct, should the UIS offer be made unavailable.
[start-revised page October 7, 1987]

3. The question of standing of a tender offeror to assert breach of fiduciary
duty claims in his capacity as a shareholder of the target corporation (to whom
duties are owed under state law) was not argued by the parties and is addressed
here only in a tentative fashion. The rights of existing shareholders as sellers of
stock and of buyers of stock is a question of complexity that has been touched
upon in such cases as Moran v. Household Intrnational, Inc., Del. Supr., 500 A.2d
1346 (1985). Whether those rights are different will remain for another day.

4. I note in a hurried way that plaintiffs in a stockholder class action filed
by public shareholders in this court which attacks the same transactions as are
attacked by this complaint, appeared at the hearing of this motion and supported
plaintiff's application.
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It is easy enough to speculate that UIS may extend or reinstitute
its offer after final hearing, as I have done, and thus to conclude
that any injury is not necessarily irreparable. But events do not
remain static and it does seem excessively academic to pretend that
there can be reasonable assurance that, if after final hearing Walbro
were required to reissue to the market the shares it is now planning
to assign to its treasury, the true status quo would be restored and
an offer from UIS could then be expected to go forward.

Thus, I am persuaded that the sine qua non of restraining order
relief is present: a practical injury that is irreparable. As indicated
above, I also believe a colorable claim has been stated. The last
aspect of the question presented is one of balancing the interests of
the parties-a step that a court of equity can never properly avoid
in granting injunctive relief. In this connection, I am once more
sensitive to the allocation of responsibility made by Section 141 and,
thus, seek to interfere as little as possible with the board in its
exercise of its responsibilities. Moreover, I am, of course, aware that
the power to purchase its own stock is one that is specifically conferred
[end-revised page] by Section 160(a) of our corporation law. See
Cheff v. Mathes, Del.Supr., 199 A.2d 548 (1964).

In these circumstances, it is, in my judgment, appropriate to
issue an order maintaining the status quo insofar as Walbro's purchase
of its own stock is concerned for a short period to allow a more
thoughtful treatment of the issues presented after some discovery has
occurred. I will, therefore, enter an order enjoining the Company
for a period of twenty days from purchasing or contracting to purchase
any of its outstanding stock. In all other respects the application will
be denied.
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WILLIAMS v. GEIER

No. 8456

Court of Chancery of the State of Delaware, New Castle

May 20, 1987

Plaintiff brought a class action attacking the recapitalization of de-
fendants. Defendants, ten members of the board of directors, filed a mo-
tion to dismiss the action. Plaintiff alleged that the proposed
recapitalization plan was an entrenchment device and that the provi-
sions for differing voting rights of common stockholders who owned their
shares prior to the recapitalization and those who thereafter acquired their
stock violated Delaware law. The court of chancery, per Vice-Chancel-
lor Berger, denied defendants' motion in part because the first count of
the complaint alleged interference with plaintiff's voting rights and
therefore may properly be pursued as a direct action. However, the sec-
ond, third and fourth counts of the complaint were dismissed because:
(1) the recapitalization does not provide differing voting rights for the
stock per se; (2) the recapitalization does not directly restrict the trans-
ferability of defendants' common stock; and (3) the disclosure claims are
without merit. Defendants' motion to dismiss the fifth count will be de-
nied unless defendants indicate their intent to have the court consider
the sufficiency of that claim on its merits within thirty days.

1. Corporations 0= 202

In analyzing whether a claim is derivative or individual, the court
must look to the nature of the alleged wrong rather than the designation
used by plaintiff.

2. Corporations 0: 207

In order to state an individual claim, plaintiff must allege a special
injury, which is an injury that is distinct from that suffered by other
stockholders or one that involves plaintiff's contractual rights as a stock-
holder.

3. Corporations 0= 202

Claims alleging infringement of voting rights are individual claims.

19881



DELAWARE JOURNAL OF CORPORATE LAW

4. Corporations 0- 56

Corporations are statutorily empowered to amend their certificates
to include any provisions that would be lawful and proper in an original
certificate of incorporation. DEL. CODE ANN. tit. 8, § 242(a) (1983).

5. Corporations C 113

The Delaware General Corporation Law prohibits restrictions on
the transfer or registration of securities without the consent of the hold-
ers thereof. DEL. CODE ANN. tit. 8, § 202 (1983).

6. Corporations 0 187

Defendants are required to disclose all germane facts-those which
a reasonable stockholder would consider important in deciding how to
vote on a transaction.

7. Corporations =, 187

Proxy materials need not disclose legal theories or plaintiff's char-
acterization of the facts.

8. Corporations 0 187

Generally, management need not disclose its motives in proposing
action for shareholder approval, so long as the relevant facts concerning
the action are set forth.

9. Corporations 0 187

The proxy statement need not disclose information that is or should
be known to the stockholders.

Norman M. Monhait, Esquire, of Morris and Rosenthal, P.A., Wil-
mington, Delaware; Strauss and Troy, Cincinnati, Ohio; and Manley,
Burke & Fischer, Cincinnati, Ohio, for plaintiff.

Richard L. Sutton, Esquire and Thomas C. Grimm, Esquire, of Mor-
ris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Cravath,
Swaine & Moore, New York, New York, for defendants.
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BERGER, Vice-Chancellor

This is the decision on a motion to dismiss a purported class action
attacking the recapitalization of defendant Cincinnati Milacron Inc.
("Milacron" or the "company"). Pursuant to the recapitalization, which
was approved by the stockholders shortly after the complaint was filed,
common stockholders who owned their shares prior to the recapitaliza-
tion and those who thereafter acquire stock and hold it for three years
continuously are entitled to ten votes per share. Any stockholder not fall-
ing within one of those two categories is entitled to only one vote per
share. Plaintiff complains, among other things, that the recapitalization
is an entrenchment device and that the provisions for differing voting
rights violate Delaware law. The complaint names as defendants the ten
members of Milacron's board of directors and the company.

The relevant facts, drawn from the complaint and the proxy state-
ment (which was incorporated by reference in the complaint) may be
summarized as follows. Milacron is a Delaware corporation with its
principal office in Cincinnati, Ohio. The company is in the business of
manufacturing machine tools, computer controls, software for the metal
working and plastics processing industries and silicon epitaxial wafers
for use in the semiconductor industry. As of the record date for the re-
capitalization vote, there were outstanding 60,000 shares of Milacron
preferred stock and approximately 23.5 million shares of its common
stock. Eight of the ten directors of Milacron are "outside" directors and,
collectively, own less than 1% of the company's stock. The remaining
two directors-James A. D. Geier ("Geier") and Gilbert Geier Mc-
Curdy ("McCurdy") are descendants of the company's founder and to-
gether own approximately 12.4% of the outstanding common stock.
Geier and McCurdy, their in-laws and trusts established by them (col-
lectively the "Family Group") own or control approximately 35 % of
the common stock and approximately 44% of the preferred stock with
the result that they collectively control approximately 36% of the total
voting power of the company's stock.

On March 21, 1986, the Milacron board of directors unanimously
approved the recapitalization plan. According to the proxy statement,
the directors decided that the recapitalization would (1) promote long-
term planning and values by enhancing voting rights of long-term stock-
holders; (2) permit the issuance of additional common stock for financ-
ing or other purposes with minimal dilution of the voting rights of long-
term stockholders; and (3) discourage hostile takeover attempts and place
the directors in the best position to negotiate any potential merger or
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business combination. The potential disadvantages of the recapitaliza-
tion were also discussed in the proxy statement: (1) stockholders might
be deprived of the opportunity to sell at a premium in a tender offer,
since the voting structure is likely to dissuade takeover bids; (2) the mar-
ket price of the company's stock might fall; and (3) the common stock
could be delisted from the New York Stock Exchange.

The complaint purports to state five claims. First, plaintiff alleges
that the sole purpose of the recapitalization is to entrench present man-
agement and to allow the Family Group to liquidate a portion of its hold-
ings and still maintain voting control over the company. Count Two
alleges that the recapitalization violates Delaware law because it creates
disparate voting rights within a single class of stock. The third count al-
leges that the recapitalization constitutes a restriction on the transfera-
bility of the common stock because the transferee is unable to exercise
the full voting power of the stock for three years. Count Four is a disclo-
sure claim. The last count alleges that defendants breached their fidu-
ciary duty by coercing Milacron's stockholders into voting for the
recapitalization. Defendants argue that four of the five counts-One,
Two, Three and Five-should be dismissed because, if they were viable,
they would be derivative claims and plaintiff has not satisfied the re-
quirements of Chancery Court Rule 23.1. In addition, defendants argue
that Counts Two through Five of the complaint fail to state claims upon
which relief may be granted.

[1-2] As to Count One, the entrenchment claim, defendants' mo-
tion rests solely on the ground that the claim is derivative. In analyzing
whether a claim is derivative or individual, the Court must look to the
nature of the alleged wrong rather than the designation used by plaintiff.
Moran v. Household Int'l., Inc., Del. Ch., 490 A.2d 1059, aff'd, Del. Supr.,
500 A.2d 1346 (1985). In order to state an individual claim, plaintiff must
allege a "special" injury, which is an injury that is distinct from that
suffered by other stockholders or one that involves plaintiff's contractual
rights as a stockholder. Elster v. American Airlines, Inc., Del. Ch., 100 A.2d
219 (1953); Moran v. Household nt'l Inc., 490 A. 2d at 1070; Lipton v. News
Int'l., P.l.c., Del. Supr., 514 A.2d 1075 (1986).

Defendants point out that breach of fiduciary duty claims generally
are held to be derivative. See, e.g., McAndrews & Forbes Holdings, Inc. v.
Revlon, Inc., Del. Ch., Civil Action No. 8126, Walsh, J. (October 9,
1985); Shapiro v. Pabst Brewing Co., Del. Ch., Civil Action No. 7339, Ber-
ger, V. C. (July 30, 1985); C-earhart Indus., Inc. v. Smith Int'l., Inc., 741
F.2d 707 (5th Cir. 1984). Moreover, an entrenchment claim similar to
the one advanced by plaintiff was recently held to be derivative in Moran
v. Household International, Inc., supra. In Moran, defendants had adopted
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a preferred stock rights dividend plan (the "Rights Plan") that was de-
signed to deter hostile two-tiered takeovers. One of the stated purposes
of the Milacron recapitalization, likewise, was to discourage hostile tak-
eovers. Since plaintiff is neither engaged in a proxy fight nor making a
tender offer for Milacron, defendants argue that the result in Mloran re-
quires a finding that Count One of the complaint is derivative:

[W]here, as here, no shareholder is presently engaged in a
proxy battle, and the alleged manipulation of corporate ma-
chinery does not directly prohibit proxy contests, such an ac-
tion must be brought derivatively on behalf of the corporation.
Any harm that may occur through the triggering of the rights
accrues to the corporation. Thus, although the Rights Plan's
impact on proxy contests may ultimately alter the balance of
power between shareholders and the board of directors, this
allegation does not involve a contractual right of the share-
holders.

Moran v. Household Int'l., Inc., 490 A.2d at 1070.
[3] Plaintiff attempts to distinguish Moran primarily on the

ground that Moran did not involve voting rights. This Court has
frequently recognized that claims alleging infringement of voting
rights are individual claims. See foran v. Household Int'l., Inc., 490
A.2d at 1070; Colonial Securities Corp. v. Allen, Del. Ch., Civil Action
No. 6778, Longobardi, V. C. (April 18, 1983). Thus, for example,
in Lipton v. News International, P..c., supra, plaintiff had alleged that
an exchange agreement whereby 19% of the defendant company's
stock was placed in the hands of a third party disenfranchised plaintiff.
In that case, there was an 80% supermajority vote requirement as
to certain transactions and plaintiff claimed that the transfer of shares
under the exchange agreement gave defendants veto power over any
transaction requiring the supermajority vote. The Delaware Supreme
Court upheld this Court's determination that plaintiff had stated an
individual claim for interference with its voting rights.

I am satisfied that Count One, likewise, involves an alleged
interference with plaintiff's voting rights and therefore may be pur-
sued as a direct action. The recapitalization directly affects voting
rights, and plaintiff is claiming that defendants improperly imple-
mented this revised voting structure to entrench themselves in office.
From this, it would seem to be clear that plaintiff's claim involves
his right to vote. Defendants point out, however, that plaintiff's
voting rights are not impaired as a result of the recapitalization. As
an owner of Milacron stock at the time of the recapitalization, plaintiff
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is entitled to 10 votes per share. Since plaintiff's voting power
remained the same after the recapitalization, defendants argue that
Count One cannot properly be characterized as a claim involving a
stockholder's right to vote.

I am not persuaded by defendants' argument. Plaintiff alleges
that the recapitalization will impair the voting power of the public
stockholders as a whole. In the course of normal trading in Milacron
stock, fewer and fewer of the public stockholders will be entitled to
10 votes per share with the result that the voting power will be
concentrated in the Family Group. Thus, the impairment of plaintiff's
voting rights is based upon the effect of the recapitalization on the
voting power of the public stockholders collectively. In News Inter-
national, plaintiffs voting rights had not been directly affected by the
exchange agreement. However, its claim, based upon the impact of
the exchange agreement on the ability of the public stockholders to
exercise a meaningful vote was held to be an individual claim. The
same analysis applies in this case.

Count Two of the complaint alleges that the recapitalization
plan is invalid as a matter of law because it establishes different
voting rights depending upon the length of time that the shares are
held. Defendants argue that the decision in Providence & Worcester Co.
v. Baker, Del. Supr., 378 A.2d 121 (1977), is directly on point and
requires dismissal of this claim. In Providence & Worcester, the com-
pany's certificate provided for differing voting rights depending upon
the total number of shares held by each stockholder. Specifically,
stockholders were entitled to one vote per share for the first 50 shares
they owned and one vote for each additional 20 shares. In addition,
stockholders were not permitted to vote more than one fourth of the
total number of shares outstanding regardless of how many shares
they owned. The Delaware Supreme Court upheld the voting struc-
ture on the ground that the certificate did not place voting restrictions
on the stock, but only on the stockholder.

I find that the reasoning in Providence & Worcester applies equally
to the recapitalization and requires that Count Two be dismissed.
The amended certificate does not provide differing voting rights for
the stock, per se. Rather, "it is the personal right of the stockholder
to exercise that power that is altered. . . ." Id. at 123. In Providence
& Worcester, the size of one's holdings triggered the alteration in
voting rights. Here, it is the duration of one's holdings that is the
relevant criterion. I see no basis to distinguish Providence & Worcester
on this ground and plaintiff does not suggest one.
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[4] Plaintiff does argue that Providence & Worcester is distin-
guishable because the charter provision at issue in that case was
contained in the original certificate of incorporation, whereas the
Milacron voting provisions are contained in an amendment to the
certificate. However, plaintiff does not elaborate on the relevance of
this distinction. There is nothing in the Providence & Worcester decision
to suggest that its holding should be limited to voting restrictions
contained in an original certificate of incorporation as opposed to
an amendment, and given the fact that corporations are statutorily
empowered to amend their certificates to include any provisions that
would be lawful and proper in an original certificate of incorporation,
8 Del. C. §242(a), I see no reason to read Providence & Worcester as
narrowly as plaintiff suggests.

[5] Count Three, alleging that the recapitalization creates an
unlawful restriction on the transferability of stock, also fails as a
matter of law. Plaintiff claims that the recapitalization is invalid
under 8 Del. C. §202 because stockholders are unable to transfer the
right to ten votes per share. Essentially the same argument was
advanced and rejected in Moran, where plaintiffs claimed that the
Rights plan prevented stockholders from selling their shares to a
hostile tender offeror. This Court recognized that the Rights plan
might indirectly limit a stockholder's ability to transfer his shares,
but held that this indirect effect did not constitute a restriction within
the meaning of 8 Del. C. §202:

The Rights plan is not, strictly speaking, a restriction on
alienability since it imposes no conditions on the sale of
Household shares. Its impact is upon the prospective pur-
chaser of shares and only such a prospective purchaser who
wishes to pursue a hostile two-tier tender offer. To be sure,
to the extent that such a purchaser is deterred, the ability
of a particular shareholder to sell his shares is limited.

Plaintiffs argue that if the effect of the Rights Plan is
to restrict alienability of shares already issued it runs afoul
of §202(b) of the Delaware General Corporation Law
(DGCL) which prohibits restrictions on the transfer or reg-
istration of securities without the consent of the holders
thereon. But, as noted above, the Rights Plan does not
affect the trading of Household shares or the registration
of shares once traded. The negotiability of shares is not
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conditioned and shares remain freely transferable as pro-
vided by 159 of the DGCL.

Moran v. Household Int'l., Inc., 490 A.2d at 1079. Count Three of
the complaint does not, and could not, allege that the recapitalization
directly restricts the transferability of Milacron common stock. Ac-
cordingly, following the decision in Moran, this claim must be dis-
missed.

Count Four of the complaint alleges two purported proxy dis-
closure violations. Plaintiff complains that the proxy statement failed
to disclose that (1) the primary purpose of the recapitalization was
to allow the Family Group to reduce its holdings while maintaining
voting control; and (2) stockholders could have avoided the restric-
tions imposed in the recapitalization if they did not vote in favor of
it. In her brief, plaintiff raises two additional disclosure claims: (1)
failure to disclose that the family group intended to liquidate its
holdings; and (2) failure to disclose that the family group and not
the hoard of directors will have the sole and exclusive power to
decide whether or not the company should be acquired by a third
party.

[6-8] It is settled law that defendants are required to disclose
all germane facts-those which a reasonable stockholder would con-
sider important in deciding how to vote on the transaction. See TSC
Indus., Inc. v. Northway, Inc., 426 U.S. 438 (1976); Lynch v. Vickers
Energy Corp., Del. Supr., 383 A.2d 278 (1977). However, the proxy
materials need not disclose legal theories or plaintiff's characterization
of the facts. See Bertoglio v. Texas Int'l. Co., 488 F. Supp. 630, 650
(D. Del. 1980) ("Generally, management need not disclose its motives
in proposing action for shareholder approval, so long as the relevant
facts concerning the action are set forth."). Stated another way,
corporate officials are not required to draw inferences, engage in
"self-flagellation" or speculate as to alleged improper motives. Fisher
v. United Technologies Corp., Del. Ch., Civil Action No. 5847, slip
op. at 9, Hartnett, V.C. (May 12, 1981).

Applying these standards, I find that the disclosure claims in
Count Four are without merit. The facts bearing upon a possible
entrenchment motive were fully disclosed. In a section entitled "Effect
on Relative Voting power," the proxy statement discloses the current
percentage of stock held by the Family Group and explains how the
Family Group would be able to retain the same voting control after
the recapitalization even if it sold 40% of its holdings. See Milacron
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Proxy Statement dated March 21, 1986, at 16-17. Given this factual
disclosure, there is no requirement that defendants confess corporate
wrongdoing by stating that their primary purpose was entrenchment.

The second purported disclosure violation alleged in the com-
plaint was the failure to advise stockholders that they could avoid
the restrictions imposed in the recapitalization if they did not vote
in favor of it. This claim follows from plaintiff's theory that the
recapitalization constitutes a restriction on transferability under 8
Del. C. §202; pursuant to §202(b), restrictions on transferability are
only binding on those voting in favor of the restriction. However,
as noted above, plaintiff's legal theory is incorrect and, therefore,
the disclosure claim, likewise, fails.

Assuming, for purposes of this motion, that the Family Group
had a present intent to liquidate its holdings, I do not find this to
be a material omission. The proxy statement discloses that the Family
Group will face an "increasing necessity over time . . . to diversify
and liquidate holdings . . ." Proxy Statement at 17. It then goes
on to explain how the recapitalization would allow the Family Group
to dispose of a portion of its holdings while actually increasing its
voting control. Thus, the stockholders were put on notice of the
possibility that the Family Group might dispose of a portion of its
holdings and were also given a concrete example of how such a
partial liquidation could affect the Family Group's voting power.
Plaintiff suggests that the stockholders should have been told that
the Family Group had a then present intention to liquidate its
holdings, in other words, that the liquidation was not just possible,
but probable. I fail to see that this distinction in emphasis is material
to a decision on the recapitalization and plaintiff offers no argument
on this point. Accordingly, this disclosure claim, if it were found in
the complaint, would be dismissible.

[9] Finally, plaintiff takes issue with the disclosure that the
recapitalization will encourage third parties to negotiate in advance
with the board of directors as to any possible acquisition of the
company. Plaintiff argues that this disclosure is inaccurate because,
in fact, the Family Group will have the sole power to decide upon
any possible acquisition of Milacron. However, the fact that the
Family Group may obtain voting control does not mean that the
board of directors ceases to function. The disclosure urged by plaintiff
would merely state the basic principle that a controlling stockholder
is capable of approving or disapproving transactions that are put to
a vote. The proxy statement need not disclose information that is
or should be known to the stockholders, Fisher v. United Technologies
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Corp., supra, at 7, and the information omitted in this case surely
falls within this category.

Count Five of the complaint alleges that the stockholders were
improperly coerced into voting for the recapitalization. Some elab-
oration is necessary in order to understand the basis for this claim.
Prior to the recapitalization, Milacron common stock was listed on
the New York Stock Exchange. At the time of the stockholder vote,
the rules of the New York Stock Exchange prohibited the type of
voting structure proposed in the recapitalization, and the stockholders
were advised that approval of the recapitalization could result in
delisting. The stockholders were also told that the New York Stock
Exchange was considering a proposal whereby the stock could con-
tinue to be listed if, among other things, the recapitalization were
approved by the holders of two-thirds of all shares entitled to vote.

Approval of the recapitalization required the affirmative vote of
a majority of the common stock and two-thirds of the preferred stock.
Since the family group, employee benefit the plans and current and
former employees and directors collectively controlled the requisite
number of shares of each class of stock, the proxy statement disclosed
that approval of the recapitalization was virtually assured. Thus,
according to plaintiff, the stockholders were faced with a "Hobson's
choice." Even if they opposed the recapitalization, the stockholders
knew that their negative votes would not defeat the plan. Thus,
plaintiff claims, the stockholders were forced to vote in favor of the
recapitalization, notwithstanding their opposition, in order to satisfy
the two-thirds vote requirement of the New York Stock Exchange
proposal and thereby avoid delisting. Plaintiff alleges that, under
these circumstances, a free and voluntary stockholder vote was im-
possible and that by structuring the transaction as they did, defen-
dants breached fiduciary duties.

Defendants argue that this claim is premature and hypothetical
inasmuch as there is no allegation that the stock has been delisted
or that plaintiff would suffer any damage if it were. Plaintiff responds
that her claim does not rest upon whether the stock is delisted and
that her damages are those that flow from the recapitalization-
decrease in the market value of her stock, inability to transfer full
voting power, etc. Plaintiff offers no authority in support of her
"coercion" claim. She merely states that it was a breach of fiduciary
duty to structure the recapitalization vote as defendants did and that
they should have conditioned approval of the recapitalization on a
majority vote of the disinterested shares.
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I am not persuaded that Count Five is dismissible on the ground
that the claim is premature and speculative. Cf. Ackman v. Steiman,
Del. Supr., 201 A.2d 173 (1964). As I read the allegations in Count
Five, plaintiff is not complaining about any injuries she will suffer
if her stock is delisted. Rather, she alleges that the threat of delisting
tainted the voting process. If that is her claim, then the wrong
occurred at the time of the vote and is not dependent upon any
subsequent delisting.

There remains a serious question as to whether Count Five
states a claim. However, I am not prepared to reach that issue on
the present state of the briefing. The parties did not address the
merits of this claim in their briefs; it was only at oral argument that
defendants, in passing, raised an argument as to the sufficiency of
Count Five. Accordingly, defendants' motion to dismiss Count Five
will be denied unless within 30 days defendants indicate their intent
to have the Court consider the sufficiency of that claim on the merits.




