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VAN GORP v. HEPAR INDUSTRIES, INC.
No. 9163

Court of Chancery of the State of Delaware, Kent
January 5, 1988

Petitioners initially filed suit seeking an appraisal of their shares
of stock of defendant corporation. Petitioners are now seeking a
stay of the initial action because they are seeking broad, equitable
and monetary relief in a separate action. Petitioners allege that a
going-private merger was unfair and fraudulent and seek to have
the merger rescinded. This lawsuit was filed to protect the peti-
tioners' appraisal rights if they are unsuccessful in the separate
litigation.

The court of chancery, per Vice-Chancellor Hartnett, declined
to issue the stay sought by petitioners and ordered discovery in the
appraisal action to proceed.

1. Corporations 0 584

In the context of a merger, a stockholder asserting a claim of
breach of duty must elect to either: (1) prove the merger was
invalidated by the breach and hence show entitlement to an equitable
remedy, or (2) affirm the merger and seek the legal remedy of
appraisal.

2. Corporations 0== 584

A petitioner who seeks appraisal is not compelled to elect his
remedy until he has the fullest opportunity to discover facts relating
to his election.

Vernon R. Proctor, Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Wilmington, Delaware, for plaintiff.

Allen M. Terrell, Jr., Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendant.
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HARTNETT, Vice-Chancellor

Petitioners have taken the unusual step of moving for a stay
of an action which they commenced. In this suit, filed on August
5, 1987, they are seeking an appraisal of their shares of stock of
defendant Hepar Industries, Inc. ("Hepar"). They now seek a stay
of it because, on April 23, 1987, they previously filed an action in
the Ohio Common Pleas Court in which they seek broad equitable
and monetary relief. Both the Ohio and Delaware litigations arise
out of the same transaction-a going-private merger which peti-
tioners allege was unfair and fraudulent. Petitioners assert in their
Ohio suit numerous issues including breach of contract claims, as
well as allegations that the merger was unfair and fraudulent. One
of the prayers in the Ohio suit is that the merger be rescinded.
The filing of this Delaware action was done to protect the petitioners'
appraisal rights if they are unsuccessful in the Ohio litigation.

I
[1] Petitioners now seek to have stayed the Delaware appraisal

action which they brought because defendant is seeking to compel
them to elect whether to pursue the appraisal claim or drop it in
favor of the claims raised in Ohio. Defendant argues that the opinion
in Cede & Co. v. Technicolor, Del. Ch., C.A. Nos. 7129-NO and
8358-NC, Allen, C. (Jan. 13, 1987) requires such an election by
petitioners at this preliminary stage. I disagree.

In Cede Chancellor Allen stated:
"In my opinion, once a stockholder who has sought

appraisal has knowledge from which the existence of a
litigable claim of breach of duty may be inferred, the law
requires him to elect to either seek to prove that the merger
was invalidated by such breach and to thus show an en-
titlement to an equitable remedy or to affirm the merger
and, in a simpler proceeding, seek the legal remedy of
appraisal.

Precisely when (in a case where plaintiff sought ap-
praisal without knowledge of facts creating a litigable issue
as to a breach of fiduciary duty) such a shareholder must
exercise this election is a matter calling for a balancing.
The interests of a shareholder as well as those of the
defendants, are most pertinent, but an independent public
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interest in efficient operation of the courts must also be
considered. Attempting to balance those interests in an
appropriate way I conclude that such election must be made no
later than the time plaintiff announces himself as ready for trial.
This will permit plaintiff the fullest opportunity to discover facts
relating to his election; discovery before any election will
enable the development of a record on all potential issues;
and defendants may, at a pretrial conference, be permitted
such additional time to prepare for trial as fairness in the
circumstances requires.

I recognize that the view I take of this matter may
differ from that which some of my colleagues may take
judging solely from language in some unreported opinions
of this court . . ." (emphasis added)

[2] The ruling in Cede, therefore, does not compel a petitioner
who seeks an appraisal to elect his remedy until he has "the fullest
opportunity to discover facts relating to his election". Obviously
that is not the case here because discovery has just begun in the
Ohio litigation and has not taken place at all in this Delaware
litigation.

The Court in Cede also pointed out that the holding is different
from various other unreported opinions of this Court which have
not required an election remedy but have permitted other claims
to be raised in an appraisal hearing. Cf. Weinberger v. UOP, Del.
Supr., 457 A.2d 701 (1983). More importantly, Cede is now on
appeal before the Delaware Supreme Court, has been argued, and
is now awaiting decision. Its' precedential value therefore is con-
tingent upon the ruling of the Supreme Court. I will, therefore,
decline to direct petitioner to elect between the Ohio litigation and
this litigation pending a ruling by the Supreme Court in the Cede
case.

II

Regardless of the ultimate disposition of Cede, there is no reason
to stay discovery in this action, however. This is a statutory appraisal
action in which the plaintiff represents all the shareholders who are
entitled to an appraisal. The appraisal part of this controversy is
not before the Ohio action (nor could it be), and it is likely that
the corporation will have to pay interest on the value of the stock
as ultimately determined in this appraisal action. It would, therefore,
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be inappropriate for me to stay all activity in this Delaware case
pending the resolution of the Ohio litigation.

It may well be that trial of the appraisal action should not be
held until after the Ohio court rules on whether the merger should
be set aside, but that is no reason why discovery should not proceed
in the Delaware appraisal action.

I, therefore, deny petitioners' motion to stay discovery in this
action.

IT IS SO ORDERED.

YANOW v. SCIENTIFIC LEASING, INC.

Nos. 9536 & 9561

Court of Chancer of the State of Delaware, New Castle

February 5, 1988

(Revised February 8, 1988)

Plaintiffs, who are shareholders of defendant corporation, sought
a preliminary injunction to enjoin an all-cash tender offer by a
third party for all of the common stock of defendant corporation.
Plaintiffs filed this action to challenge the legality of the tender
offer.

The court, per Vice-Chancellor Jacobs, denied the motion for
the preliminary injunction for the following reasons: (1) plaintiffs
did not demonstrate a reasonable probability that they would suc-
ceed on the merits of their claims because there was no showing
that the defendants aided and abetted a fiduciary violation on the
part of the defendant corporation's directors; (2) plaintiffs would
not suffer irreparable harm if preliminary injunctive relief was
denied even though a higher bid might have come forward if the
transaction was delayed; and (3) the harm to the plaintiffs on denial
of the preliminary injunction did not outweigh the harm to the
defendants if the relief were to be granted since the defendants'
offer was the only opportunity available to plaintiffs to receive a
significant premium for their stock.
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1. Injunction C-- 132

Preliminary injunctions are issued to delay corporate tender
offers only on the rarest occasions, such as where by reason of the
conduct of the fiduciaries responsible for the offer, the transaction
became involuntary, either because the offer was actionably coercive
or because it involved materially false or misleading disclosures.

2. Injunction C 132, 138
1

To be entitled to preliminary injunctive relief, the plaintiffs
must demonstrate a reasonable probability that they will succeed
on the merits of their claims, that they will suffer irreparable harm
if preliminary injunctive relief is denied, and that the harm to the
plaintiffs if an injunction is denied outweighs the harm to the
defendants if relief is granted.

3. Injunction 0 138

On the basis of the absence of any showing that the defendants
aided and abetted a fiduciary violation by defendant corporation's
directors, probable success on the merits of plaintiffs' claims has
not been established.

4. Injunction 0 132, 138

The theoretical possibility, without more, that an unknown
potential offeror might submit a higher offer if an injunction is
granted does not constitute irreparable harm.

5. Injunction 0:= 138

Where the defendants' offer is the only opportunity available
to the shareholders to receive a significant premium for their stock,
the balance of harm inescapably involves a risk that the shareholders
will lose the opportunity to cash in their investment at a substantial
premium and there is no concrete, anticipated benefit from an
injunction that outweighs that highly significant risk.
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Levin Gross, Esquire, of Morris, Rosenthal, Monhait & Gross,
P.A., Wilmington, Delaware; and Stephen Lowey, Esquire, and
William J. Ban, Esquire, of Lowey, Dannenberg & Knapp, P.C.;
and Stull, Stull & Brody, New York, New York, for plaintiffs.

R. Franklin Balotti, Esquire, Gregory P. Williams, Esquire, and
Nathan B. Ploener, Esquire, of Richards, Layton & Finger, Wil-
mington, Delaware; and Dennis J. Block, Esquire, Nancy E. Bar-
ton, Esquire, H. Adam Prussin, Esquire, Dushica D. Babich,
Esquire, and DavidJ. Berger, Esquire, of Well, Gotshal & Manges,
New York, New York, for defendants Scientific Leasing, Inc., and
its directors.

A. Gilchrist Sparks, III, Esquire, and Michael Houghton, Esquire,
of Morris, Nichols, Arsht & Tunneil, Wilmington, Delaware; and
Daniel J. Attridge, Esquire, Jeffrey A. Rosen, Esquire, and Yosef
J. Riemer, Esquire, of Kirkland & Ellis, Washington, D.C., for
defendants LINO Acquisition Corp. and LINO Group, Inc.

JACOBs, Vice-Chancellor

Presently pending is the plaintiffs' motion to preliminarily
enjoin an all-cash tender offer by LINO Acquisition Corp., a sub-
sidiary of LINO Group, Inc. (collectively, "LINO") for all of the
common stock of Scientific Leasing, Inc. ("SLI"). The offer is
scheduled to expire at midnight on February 5, 1988. The plaintiffs,
who are shareholders of SLI, filed this action challenging, inter alia,
the legality of the LINO offer, on January 5, 1988. Following
expedited discovery and briefing, the preliminary injunction motion
was argued on February 2, 1988. This is the Opinion of the Court
on the plaintiffs' motion for a preliminary injunction. For the
reasons now discussed, the motion will be denied.

I.

SLI is a Delaware corporation headquartered in Connecticut
and engaged principally in providing financial services, and in
leasing various medical, scientific data processing, communication
and other equipment, to health care providers, including hospitals
and medical centers. As of October 30, 1987, SLI had outstanding
3,104,612 shares of common stock that were publicly traded on the
American Stock Exchange. Of those shares, 800,000 (approximately
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26%) are owned by Hospital Corporation of America ("HCA"),
which is SLI's largest single shareholder.

SLI has a seven member Board of Directors, all of whom have
been joined as defendants. Three of those directors (Messrs. Bern-
hard, Tanner and Herbert) are officer-employees', and the re-
maining four are independent, "outside" directors. Two of those
outside directors (Messrs. Moore and Howard) are nominees of
HCA. 2

Beginning in 1984, SLI experienced rapid earnings growth due
primarily to the sale of "tax leveraged leases" having certain tax
benefits. SLI's earnings increases were reflected in higher stock
prices. By 1986, however, certain revisions to the federal tax code
eliminated many of the tax benefits from the sale of tax leveraged
leases, and SLI's earnings and stock price decreased accordingly.
SLI's stock price, which rose as high as $35 per share during the
fourth quarter of 1984, fell to a low of $11.50 one year later.
Despite market fluctuations in both directions, by the fourth quarter
of 1987 SLI's earnings had continued to decrease, and its stock
price fell to a low of $7.50 per share. Immediately before the LINC
offer, SLI's market price was approximately $10 per share.

Since 1984 SLI had sought out an acquisition partner that
could utilize the excess depreciation generated by SLI's equipment
leasing portfolio. Donaldson, Lufkin & Jenrette was engaged to
contact potential buyers, but their efforts were not fruitful.

The changed tax and economic environment caused several
equipment leasing companies to merge or consolidate during 1986
and 1987. During that same period, several companies contacted
SLI and expressed interest in either acquiring, or being acquired
by, SLI. Some of those companies expressed interest in buying
HCA's 26% stock interest in SLI. Again, none of those contacts
resulted in serious negotiations, or in a firm offer for or by SLI.
In April 1986, SLI retained PaineWebber, Inc. ("PaineWebber")
to provide a range of financial advisory services, including advising
SLI's Board of Directors and management in connection with any

1. Mr. Bernhard is Chairman of SLI's Board of Directors, Mr. Tanner
is President and Chief Executive Officer, and Mr. Herbert is Senior Vice President
and Chief Financial Officer.

2. The 1984 HCA stock purchase included a standstill agreement pursuant
to which HCA would be allowed to nominate two directors of SLI, and SLI had
a right of first refusal if HCA decided to sell its stock.

1276 [Vol. 13



UNREPORTED CASES

offer from a third party to merge with, or to acquire common stock
or assets of, SLI.

For at least a year it has been widely known among top
executives in the equipment leasing industry that SLI might be
available for acquisition. One firm that was interested in acquiring
SLI was LINC, which is a Chicago-based, privately held company
that provides equipment leasing and financial services to the health
care industry. In June, 1987, LINO began purchasing SLI stock
on the open market, eventually acquiring 4.8 % of SLI's outstanding
shares. In November, 1987, LINO approached SLI and proposed
a possible acquisition of SLI for about $14 per share, for which
(LINC advised) it had the necessary financing commitments. SLI
agreed to negotiate with LINC, but not exclusively, because other
interested parties had also contacted SLI.

To facilitate its discussions with potential acquirers, SLI had
PaineWebber develop a confidential offering memorandum describ-
ing SLI's financial condition. Since the memorandum contained
confidential, proprietary information, SLI would provide it only to
companies willing to sign a confidentiality and standstill agreement.
LINC signed such an agreement on November 25, 1987. Three
other companies that had an expressed interest in SLI were offered
the opportunity to sign the agreement and receive confidential
information, but only two of them signed.

On December 17, 1987, the SLI Board held a regularly sched-
uled meeting at which Mr. Bernhard advised the directors of LINO's
interest in SLI, and of the possible interest of the other firms. The
transcript of the Board meeting reflects the directors' primary con-
cern that the Board act in the best interests of SLI's stockholders.
The Board rejected LINC's request that SLI negotiate exclusively
with it, and authorized a negotiating committee, consisting of Messrs.
Bernhard, Tanner, and Hastings, to negotiate with LINO and any
other party interested in acquiring SLI. The Board was unwilling
to make a public announcement that SLI was for sale. Rather, its
posture was that SLI would enter into serious negotiations with
any party that expressed interest in SLI and was willing to sign a
confidentiality agreement. 3

3. The Board determined that to disclose prematurely the fact that SLI
might be for sale could adversely affect SLI's business and decrease, rather than
enhance, SLI's value to particular acquirers. The directors were specifically con-
cerned that a "firesale" auction would adversely affect SLI's relationships with
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Although SLI had offered to provide relevant financial infor-
mation to four companies, LING was the only firm prepared to
enter into serious negotiations. SLI and LINO negotiated through-
out the month of December, 1987. The result was an acquisition
agreement dated December 31, 1987, which provided, among other
things, that LINO would make a cash tender offer for all of SLI's
outstanding shares at $15.375 per share. The offer would be followed
by a cash merger at the same price.

The negotiation occurred in two stages. The parties first ne-
gotiated the acquisition price, starting at $14.50 per share and
ending at $15.375, at which point LINO refused to go higher. After
agreement was reached on price, the parties negotiated the re-
maining terms. LING sought (i) a "break up" fee of $3 million
if for any reason the transaction was not consummated, (ii) a "no-
shop" clause restricting SLI from negotiating a transaction at a
higher price after the agreement with LING was signed, (iii) a
stock option and (iv) reimbursement of LING's acquisition-related
expenses. SLI's representatives were unwilling to pay a break up
fee or to agree to a "no-shop" clause. They did, however, reach
agreement with LING on the following provisions:

(a) SLI would be entitled to provide financial information to
a higher bidder, if, in the opinion of SLI's financial advisors, the
terms of the higher offer were economically superior and if, in the
opinion of SLI's counsel, the directors would have a fiduciary duty
to provide such information. (That provision is described, in ac-
quisition parlance, as a "window shop" clause).

(b) LINO would receive an option to purchase 620,000 shares
of SLI at the $15.375 per share offering price. If exercised, the
option would result in LING owning about 16.6% of SLI's shares.

(c) SLI would reimburse LINO's expenses if SLI breached the
acquisition agreement or if the LING offer were not consummated
and a third party acquired 50% of SLI's stock, assets, or board
representation before January 1, 1989. 4

(d) Finally, because LING wanted to retain certain members
of SLI's senior management as an integral part of its acquisition

its employees, suppliers, and customers. They concluded that in these circum-
stances, the best way to maximize value for the shareholders was to cooperate
fully with any party that expressed an interest in acquiring the company.

4. In separate negotiations, FCA, SLI's largest stockholder, agreed to
tender its 26% block to LINC at the $15.375 price, unless a higher bid were to
materialize.
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of SLI, LINC negotiated certain employment and compensation
arrangements with them.' LINC insisted upon these arrangements
on its own initiative to afford SLI's senior managers the same
incentives provided to LINO's management, to provide uniform
incentives within the combined organization and thereby to induce
SLI's senior managers to remain at SLI.

SLI's Board approved the foregoing arrangements at a tele-
phonic meeting specially convened on January 2, 1988. All Board
members had previously been sent copies of the acquisition agree-
ment and other documentation of the transaction. In attendance at
the meeting were all members of the Board, SLI's outside counsel,
and its financial advisors. PaineWebber informed the Board of its
opinion (later reduced to writing) that the $15.375 per share cash
price was fair from a financial point of view. The critical terms of
the acquisition agreement were explained, discussed, and considered
at length. Thereafter the directors voted unanimously to approve
the acquisition agreement, including the LINC tender offer.

On January 4, 1988, the proposed LINC/SLI acquisition was
publicly announced, and on January 8, LINC formally commenced
its tender offer. SLI's directors thereafter submitted a Schedule
14D-9 in which they recommended that shareholders accept the
LINC offer. For purposes of the instant motion, the plaintiffs do
not contend that the relevant offering documents misstate or fail
to disclose any material facts.

Since LING commenced its offer, no higher bids for SLI have
emerged, nor has any other potential bidder approached SLI or
PaineWebber suggesting the possibility of a higher bid.

II.
[1] This Court has exercised its power to enjoin a corporate

tender offer on only the rarest occasions, and even then, only most
sparingly. Thus far tender offers have been enjoined only in situa-
tions where by reason of the conduct of the fiduciaries responsible

5. The compensation and incentive arrangements included provisions for
the maintenance of various health, dental and life insurance benefits for all SLI
employees; the opportunity for four senior managers of SLI (including Bernhard
and Tanner) to purchase up to 5 % of the combined LINC/SLI entity at the book
value price of the combined entity; seats on LINC's board of directors for Bernhard
and Tanner; the maintenance of SLI's basic employee benefits and severance
policies for all employees; and an incentive program involving performance bo-
nuses.
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for the offer, the transaction became involuntary, either because
the offer was actionably coercive or because it involved materially
false or misleading disclosures. Eisenberg v. Chicago Milwaukee Corp.,
Del. Ch., C.A. No. 9374, Jacobs, V.0. (December 1, 1987) at
10-12. The plaintiffs do not contend that the LING offer falls within
that description. They concede that the offeror (LING) is not a
fiduciary for SLI's stockholders. Nor, in the present context, do
the plaintiffs advance any specific argument that the LING offer
is actionably coercive or involves false or misleading disclosures.

Nonetheless, the plaintiffs contend that the LING offer must
be preliminarily enjoined, arguing that the acquisition agreement
is the result of fiduciary duty violations by SLI's directors in which
the offeror, LING, knowingly participated. Specifically, plaintiffs
charge SLI's directors with having breached their fiduciary duties
of due care and/or loyalty: (i) by negotiating an acquisition agree-
ment with only one bidder (LING) without having first conducted
an auction calculated to elicit bids higher than the "grossly in-
adequate" agreed-to $15.375 offering price; (ii) by agreeing to terms
that effectively "lock up" SLI and chill further competitive bids,
viz., the LINO option, the "window shop" clause, the incentive
compensation arrangements, and the expense reimbursement agree-
ment; (iii) by delegating the task of negotiating the acquisition
agreement to SLI's interested directors, rather than to a committee
of disinterested directors, and (iv) by approving the acquisition
agreement without full and adequate information. Plaintiffs argue
that as a consequence of any or all of the foregoing acts, the
consummation of the LING offer must be preliminarily enjoined
for thirty days to enable other potential bidders to submit com-
petitive bids.

[2] To be entitled to preliminary injunctive relief, the plaintiffs
must demonstrate a reasonable probability that they will succeed
on the merits of their claims, that they will suffer irreparable harm
if preliminary injunctive relief is denied, and that the harm to the
plaintiffs if an injunction is denied outweighs the harm to the
defendants if relief is granted. Revlon, Inc. v. McAndrews & Forbes
Holdings, Inc., Del. Supr., 506 A.2d 173, 179 (1986); Ivanhoe Partners
v. Newmont Mining Company, Del. Ch., 533 A.2d 585, 600, aff'd,
Del. Supr., Nos. 341 and 345, 1987, Moore, J. (November 18,
1987). For the reasons now discussed, the plaintiffs' injunction
motion fails in all three respects.
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III.
[3] First, the plaintiffs have failed to establish that they will

probably succeed on the ultimate merits of their claims. Plaintiffs'
entire injunction claim rests upon the proposition that LINC-a
4.8% stockholder that owed no fiduciary duties to SLI's stock-
holders-knowingly participated in wrongful conduct by SLI's di-
rectors, who did owe such duties. See, In Re Sea-Land Corp. Shareholders'
Litigation, Del. Ch., C.A. No. 8453, Jacobs, V.C. (May 22, 1987),
at 8; Weinberger v. Rio Grande Industries, Inc., Del. Ch., 519 A.2d
116, 131 (1986).

But the record is utterly devoid of evidence that establishes
"knowing participation" by LINC in any alleged wrongdoing by
SLI's directors. Insofar as the plaintiffs attack the directors' internal
decision-making process (i.e., their alleged failure either to appoint
a negotiating committee composed of disinterested directors or to
approve the acquisition agreement on a fully informed basis), it is
undisputed that LINC played no part in that process. Insofar as
the directors are charged with wrongfully failing to conduct an
auction for SLI, the record shows that SLI's representatives rejected
LINC's demand that SLI deal exclusively with LINC. It also
discloses that LINC correctly understood that SLI was dealing with
other potential purchasers that had signed confidentiality agree-
ments. Finally, LINO and SLI did agree to the LINC option, the
"window shop" clause, the expense reimbursement provision, and
the management incentive arrangements. However, no showing is
made that those arrangements constituted the type of provisions
condemned as "lock up" devices that improperly preclude com-
peting bids in an active auction. See, Revlon, Inc. v. AIcAndrews &
Forbes Holdings, Inc., supra at 183; Hastings-Murtagh v. Texas Air
Corp., 649 F. Supp. 479, 484 (S.D. Fla., 1986) (applying Delaware
law). 6

6. The LINC option is not a "lock up" option that would operate to
preclude higher bids. That option, if exercised, would result in LINC owning
only 16% of SLI and would involve only a minimal cost to a higher bidder
($620,000 for each additional $1 per share offering price). The grant of the option
was necessary to induce LINC to make an offer at a premium over market price,
and, as such, is the type of arrangement that has met with judicial approval. See,
e.g., Buffalo Forge Co. v. Ogden Corp., 717 F.2d 757, 758-9 (2d Cir. 1983), cert.
denied, 464 U.S. 1018 (1983); Hecco Ventures v. Sia-Land Corp., Del. Ch., C.A.
No. 8486, Jacobs, V.C. (May 19, 1986) at 9-12. Similarly, the expense reim-
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On this basis alone-the absence of any showing that LING
aided and abetted a fiduciary violation by SLI's directors-the
plaintiffs have failed to establish probable success on the merits of
their claims.

The plaintiffs have also failed to establish the predicate for
their aiding and abetting claim, i.e., a showing that SLI's directors
have breached an underlying fiduciary duty that they owed to SLI's
stockholders. No evidence supports the contention that the directors
were not fully informed when they approved the acquisition agree-
ment. The plaintiffs' argument that the $15.375 per share acqui-
sition price is unfair is based upon an expert affidavit that has been
vigorously challenged by a counteraffidavit of the defendants' val-
uation expert. Moreover, it must be presumed that HCA, SLI's
largest stockholder, has the identical self-interest as SLI's other
shareholders: to receive the highest price for its shares. HCA pre-
sumably has full information by virtue of its representation on the
SLI Board. HCA has agreed that unless a higher bid emerges, it
will tender its shares to LINC at the $15.375 per share price.
HCA's agreement, in these circumstances, is prima facie evidence
that the offering price is fair.

Similarly unpersuasive are the plaintiffs' arguments that the
Board employed improper procedures in arriving at its accord with
LINC. The committee that negotiated with LINC consisted of three
directors (Bernhard, Tanner and Herbert). These directors now
have a personal interest in the transaction. However, the acquisition
agreement was considered at length and in depth by the entire
Board, a majority of whom were disinterested, outside directors
with no personal stake in the outcome. As a result, I attach little

bursement provision was necessary to induce LING to bid, since LINO would
otherwise have been unwilling to outlay considerable sums for acquisition-related
expenses that would be nonrecoverable if a higher bidder succeeded in acquiring
SLI. The reimbursement clause, which becomes applicable only if SLI breaches
the agreement or if a third party acquires SLI, is also reasonable. The "window
shop" clause of the acquisition agreement expressly allows SLI to cooperate with
a bonafide higher bidder and, as such, is also consistent with the Board's fiduciary
duties. Finally, there is no showing that SLI's directors acted improperly in
agreeing to the management incentive and compensation arrangements, which
were negotiated after the transaction price had been agreed to, were designed
essentially to put SLI officers in the same position as their LINC counterparts,
and were initiated by LINC itself to preserve the existing management and
personnel incentives that LINC considered desirable. See Solash v. The Telex Cor-
poration, Del. Ch., C. A. Nos. 9518, 9525 and 9528, Allen, C. (January 19, 1988)
at 25-26.
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significance to the composition of the negotiating committee in these
circumstances, and find no basis to strip the Board's decision of
the presumption of validity afforded by the business judgment rule.
See Shingala v. Becor Western, Inc., Del. Ch., C.A. Nos. 8858 and
8859, Berger, V.C. (February 3, 1988) at 10.

Finally, plaintiffs argue that the directors employed an inad-
equate auction process in breach of their duties imposed by Revlon.
They contend that, while it was not necessary to conduct a "firesale"
auction directed to the public at large, the directors should have,
at the very least, discreetly contacted all companies that had pre-
viously expressed an interest in SLI and invited them to submit
bids. The real dispute boils down to what specific methods corporate
directors may use to elicit bids from potential acquirers. That issue
would appear to be normally a matter of director judgment that
necessarily must vary with each case. The record is not altogether
clear that the market was as fully informed as it might have been
that SLI was for sale. However the record does contain undisputed
evidence in that for the last two years, the relevant "players" in
the industry were aware that SLI was willing to (and, indeed, had)
entertained acquisition proposals. The record further shows that
SLI's directors had valid reasons to proceed discreetly in carrying
out their strategy for marketing the company, and that they had
no motive to obtain less than the best available price. Finally,
HCA's considerable economic self-interest-which in this regard
was identical to the economic interest of SLI's other stockholders-
strongly suggests that HCA would not have tolerated an acquisition
at less than the best price that SLI's Board was able to obtain. On
that basis I conclude that the plaintiffs have failed to show that
they will likely succeed on the merits of that or their other claims.

IV.
[4] Apart from merit-related considerations, the injunction mo-

tion must fail because no likelihood of irreparable harm has been
established. No other bidder or higher bid has been shown to be
waiting in the wings, nor is there evidence that an injunction is
needed to enable a higher bid to materialize. All the plaintiffs have
done is to assert that the offering price is "grossly inadequate"
and that a higher bid might come forward if the transaction were
held up for thirty days. But a theoretical possibility, without more,
that an unknown potential offeror might submit a higher offer if
an injunction is granted does not constitute irreparable injury. See
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Freedman v. Restaurant Associates Indus., Del. Ch., C.A. No. 9212,
Allen, C. (October 16, 1987) at 29-30. If plaintiffs are correct in
their view that the $15.375 acquisition price is unfair, money dam-
ages or an appraisal would be a sufficient remedy. See In Re Chrom-
alloy Stockholders' Litigation, Del. Ch., C.A. No. 8537, Hartnett,
V.C. (December 17, 1986) at 5.

[5] Finally, even if threatened irreparable injury had been
established, the grant of injunctive relief would risk an injury far
greater than the harm that it would likely prevent. The LINC offer
is the only opportunity available to SLI's shareholders to receive
a significant premium for their stock. Because of the adverse impact
of an injunction upon LINC's financing arrangements, there is a
significant risk that a preliminary injunction might cause the offer
to be withdrawn. Plaintiffs point to no concrete, anticipated benefit
from an injunction that outweighs that highly significant risk. These
circumstances bring to mind the Chancellor's observation in Solash
v. The Telex Corp., supra, at 33, that:

[T]he balance of harm in this situation in which there is
no alternative transaction and issuance of the injunction
inescapably involves a risk that the shareholders will lose
the opportunity to cash in their investment at a substantial
premium requires not only a special conviction about the
strength of the legal claim asserted, but also a strong sense
that the risks in granting the preliminary relief of a un-
toward financial result from the stockholders' point of view
is small. Repeatedly the plaintiffs' class action bar exhorts
the court to bravely risk the consequences in circumstances
such as these, asserting that more money to the share-
holders, not less, will probably result. At least on facts
such as these, a due respect for the interests of the class
on whose behalf these exhortations are made, requires, in
my judgment, that this invitation be declined.
That admonition is equally applicable here. For the above

reasons, the plaintiffs' motion for a preliminary injunction is denied.
IT IS SO ORDERED.
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