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IN RE AMSTED INDUSTRIES INC. LITIGATION
No. 8224

Court of Chancery of the State of Delaware, New Castle
August 24, 1988

In several class action suits arising from a management sponsored
leveraged buyout involving an ESOP, the court of chancery, per
Chancellor Allen, approved the proposed settlement of the consoli-
dated cases pursuant to Chancery Court Rule 23(e). The court found
that, on balance, the settlement was a fair one, and it would be
unlikely for plaintiffs to prove either the gross negligence of the
special committee or its lack of good faith.

1. Compromise and Settlement = 4

In a motion pursuant to Del. Ch. Ct. R. 23(e), the court is
required to exercise a judgment of its own as to the fairness and
the adequacy of the proposed settlement.

2. Compromise and Settlement C 1

Corporations 0 178

In evaluating a proposed settlement pursuant to Del. Ch. Ct.
R. 23(e), the court acts on behalf of the absent class members and
seeks to protect and advance their interests.

3. Compromise and Settlement C- 23(1)

The burden rests upon those proposing the settlement to per-
suade the court that it is fair and reasonable in all of the circum-
stances.

4. Compromise and Settlement C- 21

Corporations - 189(1), 207

Where an action is certified pursuant to Del. Ch. Ct. R. 23(b)(1),
the shareholders have no right to opt out of the settlement and to
press their individual claims.



DELAWARE JOURNAL OF CORPORATE LAW

5. Compromise and Settlement C 4, 23(3)

An application to approve a proposed settlement requires the
court to exercise its own judgment as to the fairness of the proposed
settlement in light of the strengths and weaknesses of the claims as
they appear from the record developed to date.

6. Compromise and Settlement 0- 23(1)

In evaluating a proposed settlement, if there are no pleadings
attacking any proposed deal, the court is required to imagine the
essential claims that could have been raised.

7. Corporations 0- 204, 211(8)

Claims of shareholder rights in a leveraged sale of the share-
holders' interest to a newly established ESOP may be said to fall
under three broad headings: price, process, and disclosure.

8. Corporations C--310(1), 310(2), 320(10)

Compromise and Settlement 11=- 23(1)

In order to prevail in its opposition to a proposed settlement,
it would be necessary for the plaintiffs to show by a preponderance
of the evidence that the board, acting through a special committee,
was grossly negligent in failing to negotiate for a mechanism that
permitted a market check, or that it was not acting in good faith
when it negotiated the transaction that it approved.

9. Compromise and Settlement 0 4

In a given case, the parties may be faced with facts that compel
action before the court can give notice or hold a hearing on a
settlement petition.

10. Equity 0- 434

If consideration paid included an element paid for the release
of claims, and if that consideration was fair, it would seem difficult
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for a court of equity to permit a class to keep its benefits without
affording to the defendants the release of claims for which fair
consideration was paid.

11. Attorney and Client 0 141

Corporations 0= 189(14), 214

Costs C---44, 171, 172

When an objector's counsel has substantially assisted the court
in its consideration of a difficult matter, whereby the class has
benefitted the same way it would benefit if the court were to require
an additional expert to evaluate a settlement, counsel is entitled to
some share of the fee awarded.

Irving Morris, Esquire, of Morris, Rosenthal, Monhait & Gross,
P.A., Wilmington, Delaware, for plaintiffs.

Harvey S. Kronfeld, Esquire, of Harvey S. Kronfeld, P.C., Phi-
ladelphia, Pennsylvania, for plaintiff Barkan.

R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wil-
mington, Delaware, for defendants Wellington, Loman, and Ras-
mussen.

Thomas J. Allingham, II, Esquire, of Skadden, Arps, Slate, Meagher
& Flom, Wilmington, Delaware, for other defendants.

ALLEN, Chancellor

Pending is a motion pursuant to Chancery Rule 23(e) to approve
as fair and reasonable a proposed settlement of several class action
lawsuits arising from a management sponsored leveraged sale of the
public shareholders' interest of Amsted Industries, Inc., a Delaware
corporation, to a newly established ESOP. These lawsuits have been
consolidated and certified as a class action under subdivisions (b)(1)
and (2) of Rule 23. A hearing on the merits of the proposed settlement
was held after notice was provided to all identifiable members of the
class. At the hearing the court was urged to approve the settlement
by plaintiffs in four of the five consolidated cases. The plaintiff in

1989]



DELAWARE JOURNAL OF CORPORATE LAW

the remaining suit (Mr. Barkan) vigorously resists the settlement
contending, on numerous grounds, that it is inadequate. In addition,
another shareholder has written long and thoughtful letters to the
court decrying the proposed settlement specifically and asserting,
more broadly, that all management sponsored leveraged buyouts
inherently represent a confiscation of shareholder values by fiduci-
aries.

The matter is procedurally and factually complex and decision
of the questions presented by this motion has been made more difficult
by a course of litigation, that is puzzling.'

[1-3] A motion of this sort requires the court to exercise a
judgment of its own as to the fairness and adequacy of the proposed
settlement. Polk v. Good, Del. Supr., 507 A.2d 531 (1986); Rome v.
Archer, Del. Supr., 197 A.2d 49 (1964). In doing so, the court acts
on behalf of the absent class members and seeks to protect and
advance their interests. That judgment, of course, is made on im-
perfect information-one is not to try a case in order to evaluate
its worth for settlement purposes. But the record, as it exists, is to
be understood so that the strengths and weaknesses of the claims
may be fairly assessed. The burden rests upon those proposing the
settlement to persuade the court that it is fair and reasonable in all
of the circumstances.

[4] The court's responsibility on a motion of this kind is a
serious one and that is doubly true where, as here, the parties have
contended, and the court on their motion has held, that the matter
is certifiable not under subparagraph (b)(3) of Rule 23, but rather
under subparagraphs (b)(1) and (2). In such instances, shareholders
have no right to opt out of the settlement and to press their individual
claims. I entertain no substantial doubt that these actions are (b)(1)
and (2) actions and not (b)(3) actions, but nevertheless do note that
the court's responsibility on the settlement of a non-(b)(3) class action

1. For example, immediately upon the publication of a press release an-
nouncing that a proposal would be made, plaintiffs filed a complaint attacking that
proposal before it was negotiated or agreed to. Thereafter, they never filed an
amended complaint attacking the transaction as it finally evolved. Thus, the claims
that are to be settled (except when broadly understood as all possible claims) are
ill-defined by the pleadings. As another example, the settlement involved a small
increase in the cash portion of the price offered. The enhanced consideration was
then offered to the public shareholders or paid in the follow-up merger, without
any court involvement. In other words, the consideration for the release of claims
now sought has already been paid and no further consideration is to be forthcoming
if the "settlement" is approved.
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is even more weighty than in cases when an opt-out is available.
I am frank to say that I regard this as a difficult motion. I

have doubts about the procedures that were here employed by the
Amsted board in selling this Company. That procedure affords less
confidence than one is entitled to expect that the available alternatives
were fully developed. As to the settlement, I have doubts that the
enhanced consideration that resulted from certain negotiations can
be said to have been offered in exchange for the release of claims.
On balance, however, I view the defenses apparently available to
the claims that could be asserted as more likely than not to prevail.
Thus, on the assumption that the enhanced consideration was offered
in exchange for the release of claims and would not have eventuated
otherwise (for there is no record that would support a contrary
assumption, despite my doubts), I find the settlement offer to be
fair and reasonable compensation for the release of claims it con-
templates.

As to the other element of the present application, for the reasons
set forth below, I will approve an award of $300,000 as attorneys'
fees conditioned upon $75,000 of that amount being awarded to
counsel for plaintiff Barkan.

I turn then first to a chronological account of the facts out of
which the litigation arises, and a description of the litigation as it
intertwined with the evolving transaction, until the class action law-
yers succeeded in becoming participants, to some quite limited extent,
in the negotiation of the final deal.

I.
In early 1985, Charles Hurwitz, a recognized player in the

corporate control market, began acquiring shares in Amsted. Amsted
retained the investment banking firm of Goldman, Sachs & Co. for
advice as to how to proceed in light of this development. Goldman,
Sachs advised the Amsted board that Mr. Hurwitz was a sophisticated
professional investor with a reputation for attempting either to pur-
chase corporate control without paying a control premium or, al-
ternatively, attempting to extract "greenmail." Goldman, Sachs also
advised the board that MAXXAM, Mr. Hurwitz's entity that had
acquired the Amsted position, had sufficient resources to be able to
acquire Amsted but that, given Mr. Hurwitz's track record, any
takeover attempt was unlikely to be at a price that would reflect the
real value of the Company.

Goldman, Sachs advised the board that there were several pos-
sible alternatives to a MAXXAM takeover that might serve to max-
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imize shareholders' values. One step that was discussed was the
adoption of a common stock purchase rights plan designed to make
it prohibitively expensive for a merger between the Company and
another firm, unless that merger was negotiated with and approved
by the Amsted board. Other steps were reviewed, including the
repurchase by Amsted of its own stock at a price above market, the
acquisition of the Company by a third party at a price above market
in a friendly transaction, a management sponsored leveraged buyout
and, finally, a management sponsored leveraged buyout involving
an ESOP.

In May, 1985, Amsted adopted a common stock purchase rights
plan. It provided that ten days after any person or group either
acquired 20% or more of Amsted shares, or announced an offer
that would result in that person or group owning 30% or more of
such shares, the rights issued pursuant to the plan would become
exercisable and the holders of such rights would become entitled to
purchase one newly issued share of Amsted common stock for $100.
More importantly, the rights plan also contained provisions requiring
that, if the Company were involved in a merger or other business
combination after the rights became exercisable, appropriate provision
be made to entitle the holders of each right to buy that number of
shares of common stock of the acquiring company, having a market
value of twice the exercise price of each right. The net effect of this
so-called "flip-over" provision is to enable rights holders to buy
stock of the acquiring company at a very steep discount, and thus
to make a combination prohibitively expensive while the rights have
not been redeemed.

Having put the rights plan in place, Amsted management, along
with Goldman, Sachs, continued to consider the other alternatives
that Goldman, Sachs had suggested. Goldman, Sachs advised man-
agement in the early fall of 1985 that the tax-advantaged ESOP
leveraged buyout transaction appeared to present the most practical
alternative for Amsted to pursue in order to provide the maximum
possible value to shareholders. An ESOP-type leveraged buyout pro-
vided distinct tax advantages to the Company and to lenders who
would finance the transaction. Thus, it was Goldman, Sachs' view
that it was unlikely that any third party would be willing or able
to pay as high a price as could be paid in the context of a tax-
advantaged ESOP leveraged buyout.

On September 26, 1985, the Amsted board authorized the es-
tablishment of an ESOP, without determining to pursue a leveraged
buyout. The ESOP was established only to preserve the possibility
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of making a tax-deductible contribution for the tax year 1985 and
to maintain flexibility with respect to financial alternatives. LaSalle
National Bank of Chicago was engaged as the ESOP trustee and
that bank then retained its own investment banking and legal ad-
visors.

On October 22, 1985, the Amsted board established a special
committee of its members in anticipation of the possibility that the
ESOP and senior management of the Company would be making
a leveraged buyout proposal of some kind. The Special Committee
was made up of directors who were neither officers of the Company
or beneficiaries of the ESOP. The Committee was authorized to
receive, review and evaluate the fairness of any such LBO proposal
and also to evaluate the fairness of any other acquisition proposal
that might be made by a third party. The Special Committee was,
however, specifically directed not to engage in a search for alternative
transactions. The Special Committee thereafter retained investment
banking and legal advisors.

It was generally understood from an early point in the process
that a portion of the funding for any leveraged buyout proposal
would be supplied by a recovery of certain excess funds held in
pension plans covering substantially all employees of the Company
who were not members of collective bargaining units. On October29,
1985, during the period when an ESOP-type leveraged buyout pro-
posal was being developed, the Amsted board decided to terminate
these pension plans so that excess funding committed to them (but
not funds necessary to meet the obligations of the pension plans, of
course) would be available for general corporate purposes, including
the financing of an ESOP-type leveraged buyout if one were to be
pursued. Goldman, Sachs had reached the view in the fall of 1985
that it could be conservatively estimated that $75 million in excess
assets could be recovered in this way.

On November 4, 1985, the Amsted board met and received a
proposal from the ESOP and senior management of the Company
pursuant to which Amsted and the ESOP would acquire all of the
outstanding stock of the Company for approximately $48 per share.
The $48 would consist of $37 per share in cash and $27 per share
in principal amount of a new issue of subordinated discount deben-
tures of Amsted, valued at $11 per share. The board, after hearing
from many persons at that meeting, asked the Special Committee,
which had earlier been established, to consider the matter and report
back to it. As events developed, the Special Committee never did
reach a conclusion on this proposal, as it was withdrawn.
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The next day, before the Special Committee had any opportunity
to function, the first of these suits was filed in this court. Three
additional similar suits were filed over the course of the following
week. The November 4 proposal was predicated upon an informal
commitment of Citibank to lead a group of banks in lending the
funds necessary to accomplish the deal. Generally speaking, the
proposal contemplated, in addition to the recovery of approximately
$75 million from the pension funds, the borrowing of all of the
required funds. Shortly after the announcement of the initial proposal,
however, Citibank advised that it had concluded that the proposed
transaction was too highly leveraged and that it was withdrawing its
proposal to organize a syndicate of banks to provide the financing.

On November 13, 1985, First National Bank of Chicago agreed
to assume this role, but only upon a revised consideration package
consisting of $34 in cash, $4 per share in Amsted preferred stock
and $27 in principal amount of subordinated discount debentures of
Amsted. This package, which was to have a total value of $48 per
share, differed from the earlier one in replacing $3 per share of cash
consideration with $4 in face amount of preferred stock which was
projected to have a market value of $3.

During the period November 4 through November 27, the ESOP
trustee and management negotiated with the Special Committee
concerning the structure and terms of a leveraged buyout transaction
but did not make a revised proposal to the Special Committee at
that time. The litigation was inactive.

During the week of November 25, 1985, counsel for management
conducted settlement negotiations with co-lead counsel for plaintiffs
in this litigation (the Barkan action, having not yet been filed). These
discussions led to an agreement between counsel for the class action
plaintiffs and the management defendants to dismiss the lawsuits
with prejudice in exchange for a revised consideration package being
essentially what First National Bank of Chicago had proposed and,
in addition, the redemption of the poison pill. No discovery had
been taken by plaintiffs but defendants had provided them with
certain memoranda by Goldman, Sachs concerning the proposals.

This approach-the tentative working out of an acceptable deal
among the business interests, a short delay in moving ahead with
that deal while negotiations are pursued with plaintiffs' counsel (be-
fore any real legal work is done), and then returning to the business
channel with essentially the original deal approved by the class
representatives-foreshadowed the same procedure that ultimately
led to the "proposed settlement" now before the court.
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In all events, the LBO group never did present the First National
Bank of Chicago proposal to the board as the necessary financing
could not be arranged. Through December and most of January,
the investment bankers struggled to arrange financing for an ESOP-
type leveraged buyout. That task proved difficult. Finally, by late
January, the ESOP trustee and the management members of the
LBO group concluded that it would be necessary to propose a
transaction with somewhat different consideration. Before presenting
another proposal to the board, counsel for the LBO group approached
plaintiffs' counsel and sought to determine whether plaintiffs would
be willing to recommend settlement of the class claims based on
transactions in which the consideration would be as contemplated in
November except that the cash portion of the consideration would
be reduced by $3 per share and the common stock purchase price
would be redeemed for $.10 per share. The settling plaintiffs refused
to enter into a settlement agreement on those terms.

On January 29, 1986 the ESOP and the management members
of the LBO group advised the board that they would be prepared
to pay $45 per share in a leveraged buyout with the consideration
consisting of $31 in cash, $4 per share in preferred stock (to be
valued at $3 on the market) and $27 in principal amount of sub-
ordinated discount debentures (designed to support a market value
of $11 per share). This proposal was discussed at the board meeting
that day. At that meeting, management reported to the board the
reasons why it was felt that a lower offer was necessary, including
an inability to arrange financing at the $48 per share price and a
recent decline in earnings. Representatives of the ESOP trustee and
its advisors confirmed that they had reached the conclusion, inde-
pendent of management, that the proposed price should be reduced.

A meeting of the Special Committee was convened between
segments of board meetings that day. At that meeting, Salomon
Brothers, the investment advisor to the Special Committee, advised
that it would be able to render an opinion that the proposed $45
per share in cash and securities was fair to shareholders from a
financial point of view and that, indeed, the $45 price was "high
in the range of fairness." The Special Committee, however, instructed
Salomon Brothers to negotiate with Goldman, Sachs to seek an
increase in the cash component of the proponent of the proposed
price. Those negotiations then proceeded and resulted in an agree-
ment by the LBO group to add another $1.25 to the cash component
of the proposed consideration so that the aggregate price became
$46.25 in cash and securities.
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The Special Committee then considered the revised offer and
concluded that the proposal was fair to the shareholders from a
financial point of view. Upon that recommendation, the Amsted
board as a whole approved and recommended the transaction by a
unanimous vote of the Company's independent directors. The board
also authorized Amsted and the ESOP to commence an exchange
offer at the proposed price as a first step in the proposed acquisition,
and voted to redeem the common shares purchase rights effective
immediately (1/29/86) for a redemption price of $.10 per share. The
Exchange Offer that followed commenced on February 5, 1986.

After the revised proposal had been approved and the Exchange
Offer had commenced, Mr. Hurwitz contacted Goldman, Sachs and
informed it that he was not satisfied with the amount of consideration
and specifically not satisfied with the amount of cash that was being
offered. Mr. Hurwitz indicated that he would be willing to tender
his shares (which, including affiliates, was said to represent approx-
imately 20% of Amsted's common stock) at a significantly higher
price. After further negotiations, Mr. Hurwitz agreed to support the
transaction if the amount of the cash consideration was increased by
$.75 to $33 per share so that the total consideration would be worth
$47 per share. This is the transaction that was ultimately accom-
plished. However, these terms were not agreed upon with Mr.
Hurwitz immediately. Rather, Goldman, Sachs agreed to recommend
the increase Hurwitz sought to the LBO group including the ESOP,
providing that the plaintiffs in this litigation would agree to a global
settlement on that basis. During the week of February 10, 1986 they
did.

Plaintiffs, when they agreed to recommend a settlement based
on the Hurwitz proposal, had not yet conducted any discovery, nor
had they amended their original pleading that had attacked the by
now abandoned original $48 offer. Their agreement to support the
Hurwitz improvement and to recommend dismissal of the class claims
was made contingent upon their later conducting discovery.

On February 19, 1986, Amsted and the ESOP disseminated a
supplement to the Exchange Offer advising shareholders of the in-
creased consideration being offered. The Exchange Offer closed on
March 5, 1986 and Amsted and the ESOP then purchased all the
shares tendered. Eighty-nine percent (89%) of the outstanding stock,
including 60 shares held by Leonard Barkan, were tendered.

On March 12, 1986, Mr. Barkan commenced an action in this
court purporting to attack the Exchange Offer (but not recognizing
that it had been amended to include an additional $.75 consideration).
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His counsel participated in the discovery that followed and initiated
burdensome discovery on his own. See In Re Amsted Industries, Inc.,
Del. Ch. 521 A.2d 1104 (1986). He resisted from the outset the
proposed settlement.

No application for a preliminary injunction was brought on at
any time. The second step merger was approved at a May 6, 1986
annual meeting of Amsted shareholders and the transaction itself was
consummated on June 2, 1986.

II.

[5] An application of this kind requires the court to exercise its
own judgment as to the fairness of the proposed settlement in light
of the strengths and weaknesses of the claims as they appear from
the record developed to date. Polk v. Good, Del. Supr., 507 A.2d
531 (1986); Rome v. Archer, Del. Supr., 197 A.2d 49 (1964); Neponsit
Investment Co. v. Abramson, Del. Supr., 405 A.2d 97 (1979).

[6] Evaluation of the value of the claims that a shareholder
could make here is a difficult project, in part because there was no
pleading attacking any proposed deal (except the early abandoned
proposal). Thus, such an evaluation requires the court to imagine
the essential claims that could have been raised (and will be barred
by settlement). This task is helped by the vigorous adversarial work
of plaintiff Barkan on this motion.

[7] Claims of shareholder rights in a transaction of this kind
may be said to fall under three broad headings: price, process and
disclosure. To some extent, price and process concerns tend to overlap
because an important part of the requirement of a fair process (but
not all of it), in a setting where control of the Company is being
transferred, relates to the question, "was a process followed that
attempted in good faith to uncover and achieve the best available
transaction for the shareholders' benefit?" Price is, of course, a
material if not dominating element of what constitutes the best
available transaction. Therefore, the question, "was the price a fair
one?" may inevitably involve the question, "was the process one
that adequately checked the appropriate market for alternatives?"

I conclude that the claims that could be made in this instance
with regard to the propriety of the process as it relates to securing
the best available transaction are significantly stronger than those
frequently encountered in transactions of this type. Importantly here,
the record discloses no active effort by the Special Committee to
attempt to shop the Company or to engage in an alternative form
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of proceeding designed to encourage the emergence of an offer that
would compete with the management sponsored ESOP LBO trans-
action. Compare In Re Fort Howard Corporation Shareholders Litigation,
Del. Ch., C.A. No. 9991, Allen, C. (August 8, 1988).

It is, however, far from clear that the highest available price
was not achieved. It does seem reasonably clear that the highest
possible price was extracted from the ESOP; that is, the highest
price it could afford to pay was obtained. But that, of course, is not
dispositive. See Kahn v. U.S. Sugar Corp., Del. Ch., C.A. No. 7313,
Hartnett, V.C. (Oct. 17, 1983). But the ESOP offer was fully
financed. Perhaps other buyers who would have been willing to spend
some of their own money would have paid a somewhat higher price.
The board relied upon the investment banker who was of the view
that the tax advantages that the ESOP enjoyed permitted it to pay
a price higher than that which a non-tax advantaged buyer would
be able to pay. If the investment banker was correct about that, the
price offered was the highest available. But where the transaction is
so important to the shareholders as this one was, the question does
arise, "why did the independent Committee of the board-if it was
motivated in good faith to achieve the best transaction for the share-
holders-not check that opinion by shopping the Company, or at
least negotiating for a period in which it could publicly encourage
any interested party to come forward?" I discount the defendants'
position that the market had been fully, though passively, checked.
They premise this view on the fact that no proposals had come
forward after the Hurwitz position was publicly known.

[8] In this setting, in order to prevail, it would be necessary
for plaintiffs to show by a preponderance of the- evidence that the
board, acting through a Special Committee, was grossly negligent
in failing to negotiate for a mechanism that permitted a market check
or that it was not acting in good faith when it negotiated the
transaction that it approved. See Revlon, Inc. v. MacAndrews & Forbes
Holdings, Inc., Del. Supr., 506 A.2d 173 (1986); In ReJ.P. Stevens
& Co., Inc. Shareholders Litigation, Del. Ch., 542 A.2d 770 (1988); In
Re Fort Howard Corporation Shareholders Litigation, Del. Ch., Cons. C.A.
No. 9991, Allen C. (August 8, 1988). I evaluate the gross negligence
claim to be quite thin. If there was a wrong here, it was not the
result of simple inattention.

The remaining theory, however, is more colorable. As to the
lack of good faith in fact, the most significant inference arises from
the fact that the Committee chose to rely solely upon the theoretical
advice of the investment banker. A decent respect for reality forces
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one to admit that such advice is frequently a pale substitute for the
dependable information that a canvas of the relevant market can
provide. Why did the Committee not try to explore alternatives
actively? The answer offered by objection is, of course, that the
Special Committee sought to facilitate the ESOP transaction as an
accommodation to management. This is a factual assertion that is
not inconsistent with the facts of record.

The defendants answer that the market was checked because the
Company had been in play ever since MAXXAM had announced
its position. They say that the poison pill that was in place did not
prevent others from coming forward, if there had been any interest.
It is true that such defensive measures have, in other cases, not
precluded an interested buyer from announcing an interest. More-
over, the investment banker's advice was premised on a credible
analysis-that the unique tax advantages of an ESOP transaction
put the ESOP in the most advantageous position to pay the highest
price. Therefore, the Special Committee does have a plausible account
of its actions that is consistent with a good faith effort to find the
best available transaction.

Even though that account is plausible, one remains deeply trou-
bled by the failure of the board in this instance actively to shop the
Company, to provide a substitute for shopping the Company, or to
provide a compelling business reason to have taken the course it
did. Thus, I evaluate the prospects of ultimate vindication of a
breach of loyalty theory (i.e., a failure to pursue in good faith the
shareholders' interests to the exclusion of other interests) as sub-
stantially greater than a breach of due care theory. It is dearly a
litigable claim and not merely a nuisance-type claim. It remains the
case, however, that such a claim would be difficult to prove.

As to other aspects of the process not specifically related to
price, to the extent the process was what it purported to be; and
was not a sham, the only question with respect to process is the
timing of the transaction. Clearly, the timing was in. part a result
of the Hurwitz interest. There is little in the record to indicate that
the timing disadvantaged shareholders. The Special Committee con-
sidered the question of timing (Strong Dep. at 82-83) and decided,
without dissent, to go forward. (Strong Dep. at 84). If the Committee
was acting in good faith, I see little to a timing claim; if its members
were not acting in good faith, the establishment of that fact would
itself establish a breach of duty. Thus, for purposes of evaluating
the settlement, I do not count a timing issue, when considered alone,
as a particularly valuable claim.
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An independent aspect of the matter involves disclosures made
in the Exchange Offer. These are attacked by Mr. Barkan with great
specificity. My preliminary evaluation of those claims is set forth in
an Appendix to this letter. I conclude that, while there are litigable
points presented, none offer a reasonably high probability of ultimate
success.

Turning now to an evaluation of the other side of the equation,
one must ask what are these claims worth and what is being offered
for them. Here, it is not apparent that the enhanced consideration-
$.75 per share-is offered (or was offered) simply for release of these
claims. Mr. Hurwitz negotiated that amount in the first instance
and, but for the agreement of the settling plaintiffs to endorse set-
tlement on those terms, it is not clear that this amount would not
have been paid anyway to induce Hurwitz and others to tender. But
defendants assert that the ESOP would not have done so and the
record contains no substantial basis to conclude otherwise.

The amount, however, has already been paid and so we must
ask (as Mr. Barkan, the objector, does ask insistently), "what is the
consideration being offered for the release of these claims now?"
This too presents an unusual and troubling aspect of this application.2

[9] In Chickering v. Giles, Del. Ch., 270 A.2d 373 (1970), this
court refused to pass upon the settlement of a derivative action where
the parties had themselves implemented the settlement prior to a
hearing on its fairness. The court-stating that Rule 23.1 contem-
plated meaningful supervision of a derivative action-found the mat-
ter had been rendered moot and thus withheld such legal effect as
its order approving the settlement would have had. In doing so, the
court acknowledged that "in a given case, the parties may be faced
with facts which compel action before the court can give notice or
hold a hearing on a settlement petition." 270 A.2d 373.

Here, the "settlement" consideration was an increase in the
price offered in an outstanding Exchange Offer. While there was no
compulsion tq structure a payment for the release of claims in this
way (i.e., as part of consideration for the purchase of stock)-and
matters would be analytically much simpler had the two things not

2. I might note that this matter has pended so long in this court, not only
because I have found it difficult, but also because I have known that the transaction
itself was not awaiting a decision on this motion; other matters upon which the
effectuation or not of a transaction did depend have frequently intervened in my
consideration of this matter.
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been commingled-I have been cited to no rule of law that prohibited
the settlement consideration from taking that form. Once it was
negotiated in that way, there would seem to be a sufficient business
reason to justify proceeding on the schedule already established for
the Exchange Offer, and not delaying that offer in order to permit
the court to evaluate the proposed settlement. Thus, while Chickering
continues to represent our endorsement of the regular procedure,
this matter may be seen as falling within the exception that Chickering
observed.

[10] Moreover, if the consideration paid did include an element
paid for the release of claims, and if that amount is in fact fair
consideration, it would seem difficult for a court of equity to permit
the class to keep its benefit without affording to the defendants the
release of claims for which they paid fair consideration. One answer
to that is to say that defendants assumed the risk of such a result
when they elected to proceed in this manner. I am not persuaded
of that, however. It can be said that defendants assumed the risk
that the consideration would not be found to be fair, and that as a
result, they would not receive the consideration they bargained for.
I cannot, however, imagine that they can be said to have intentionally
assumed the risk that, even though the deal they agreed to was found
to be fair, they would not receive their consideration because they
continued with the Exchange Offer (and later merger) without prior
judicial determination of that fairness.

Having said that, however, I reiterate that this procedure of
melding the purported consideration for the release of claims in with
the consideration for the exchange of stock received only grudging
approval in this instance.3 Perhaps in such instances a more detailed
factual inquiry than we ordinarily make of the causal relationships
involved is called for. Future cases may afford the court a better
opportunity to treat this subject.

Concluding then that the procedure followed here does not
disqualify the purported settlement from consideration as to its fair-
ness and adequacy, I turn to that subject.

I note first that only two shareholders, Mr. Barkan-who, as
a competing class representative, is in a somewhat special situation-
and Mr. Stein, have noted their disapproval of the Exchange Offer

3. It gives rise not only to confusion but, more importantly, to the risk of
the release of claims for what may in reality be simply the price that would have
been paid for the stock without a release.
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as modified. Mr. Stein appears to be a lawyer-journalist who has
taken the position publicly, and in communications to this court,
that management sponsored leveraged buyouts are inherently unfair
to shareholders since they always involve the use of confidential
information by management; frequently involve little or no equity
participation by management and massive borrowing secured by the
company's own assets; and frequently involve large profits in a short
period. If management can turn a company around in a few years,
he asserts, its duty is to do so for the shareholders, not to seize the
potential and then realize upon it for the private benefit of its senior
members.

Mr. Stein's intelligent positions invoke public policy questions
of great practical importance. They are debated in the press and in
the legislatures. To the extent it is necessary for the court to address
this at all here, it will suffice, I hope, to say that, while the matter
is controversial, there does appear to be a substantial body of opinion
to the effect that leveraged buyouts are capable of maximizing share-
holder values as of any particular point in time, even though they
do not guarantee that result and can be abused. That management
affiliated LBO transactions have been done with respect to subsid-
iaries of very large corporations would seem to confirm that these
forms of transactions are not structurally incapable of being in the
shareholders' best interest. Shareholders in those instances, who them-
selves originate the LBO transaction, are highly informed, sophis-
ticated and in complete control of management of their subsidiary.

Turning to the merits of this case, I admit I have found the
case difficult. On balance, I have concluded in the exercise of my
judgment, that the settlement is a fair one. In reaching that con-
clusion, I am most impressed with two facts. First, plaintiffs would
have had to establish the gross negligence of the Special Committee
(which I regard as a very dim prospect) or its lack of good faith.
As to the latter, plaintiffs would be faced with the fact that the
Special Committee had no economic reason to do less than its best.
Plaintiffs would have to persuade the court that feelings of sympathy,
identification and esprit de corps have, in this instance, overridden the
Special Committee's acknowledged legal and equitable obligations.
This would not be impossible (cf. Packer, et al. v. Yampol, Del. Ch.,
C.A. No. 8432, Jacobs, V.C. (April 18, 1986)), but it would be
unusual if not unprecedented.

Accordingly, while acknowledging that clearly litigable claims
related to what have been called "Revlon duties" are present here,
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I must acknowledge that claims of this precise type will inevitably
be difficult to prove at trial.

The second factor that is particularly important in my mind is
the action of Mr. Hurwitz. He claimed to own approximately 20%
of the stock of Amsted and appears to have owned at least 9%. He
is a sophisticated, self-interested shareholder who is well advised.
Hurwitz negotiated directly with defendants. His judgment is not
subject to any possible conflicting interest. While the price he ne-
gotiated would not preclusively be deemed to be a fair price simply
by reason of his agreeing to it, his agreement, in these circumstances,
would be an important factor in the analysis of that question. More
importantly, this motion does not require a finding of what would
constitute a fair price, but what constitutes a fair compromise of
claims. Such a question admits of the possibility that the price without
the added consideration might have been found fair (and there is
evidence that would support that conclusion), and that some amount
higher than the negotiated price might be found to be fair (although
there is little evidence-some asset appraisal, for example, of little
relevance (see Appendix, p. 5)-that would support that conclusion).

Thus, Hurwitz's agreement to the settlement terms does go far
to establish those terms as reflecting reasonable compromise of the
contending positions of stockholders and buyers. When added to the
inevitable difficulties to be faced in an effort to prove the claims,
and considering the huge majority of shares that were voluntarily
tendered (89%) on the modified terms, I conclude that the modified
terms do represent a fair compromise of such claims as could be
asserted.

Finally, I address the remaining issue relating to attorneys' fees.
Amsted has agreed to pay legal fees as awarded by the court not to
exceed $300,000. In making such an award, I have considered all
of the customary factors outlined in such cases as In Re Beatrice
Companies, Inc. Litigation, Del. Ch., C.A. No. 8248, Allen. C. (April
16, 1986). In this instance, I will approve a fee to all counsel in
these cases of $300,000 upon the following condition. Of the amount
awarded, $75,000 will be awarded to counsel for plaintiff-objector
Barkan, the remainder to be divided between the remaining plaintiffs'
counsel according to their own understandings.

In making this condition, I have considered several aspects of
the matter. Most importantly, I have considered the determined,
detailed and highly professional advocacy of Mr. Kronfeld in seeking
to press forward the rights of the class in this proceeding-particularly
on this motion where his large efforts forced the court to review the

1989]



DELAWARE JOURNAL OF CORPORATE LAW

proposal most searchingly. This effort, while it failed to win accep-
tance of his position, contributed to the class in increasing the
assurance that a fair compromise had been reached. But I note also
that Mr. Barkan was not merely an objector whose counsel came
in at the last moment to make an unavailing point. Barkan was a
plaintiff who brought a timely action challenging the Exchange Offer.
The other plaintiffs had already agreed to settle such ill-defined claims
as they were asserting, and had never challenged, the disclosures in
the Exchange Offer. Barkan challenged the proposal-albeit not the
modified consideration-on several levels including disclosure in the
Exchange Offer. His counsel participated in the merits discovery that
followed the settlement agreement.

Following the understandable mores of the subculture, he was
excluded from participating in the agreed upon legal fee as he had
neglected to file suit prematurely as had the other plaintiffs. I am,
to the extent I am able, mindful of the realities. I do not wish to
offer economic inducements to class action lawyers to earn fees by
asserting baseless objections to proposed settlements negotiated by
others. Those matters can always be second-guessed. However, I do
not wish to encourage the premature filing of suits either-as rec-
ognizing the claim of parties filing such premature suits to exclusive
representation of the class (before a class action determination has
been made) would do.

[11] I am satisfied in this instance that Mr. Barkan's counsel
has substantially assisted the court in its consideration of a difficult
matter and that the class has benefitted thereby in just the way it
would benefit if the court were to require an additional expert to
evaluate a settlement. The above discussion does not reflect all of
the matters that I have considered by reason of Barkan's submission.
He has worked diligently seeking to protect the class interest and,
if effort were the only criterion, he would be entitled to the pre-
dominating share of the fee award. He did not contribute to the
Hurwitz originated settlement, however, and that is significant. The
benefit he has contributed in this instance, however, entitles him to
some share in the fee to be awarded. The allocation I make weighs
contribution to the various benefits I have considered, as well as the
effort expended to confer such benefits.

I expect it will be a very rare case in which an objector will
be awarded a fee on the basis that he did benefit the class by
substantially assisting the court in its evaluation of the proposed
settlement. In all of the circumstances, however, I feel confident that
this is such an unusual case.
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I will request defendants to submit a form of order consistent
with the foregoing.

APPENDIX
Mr. Barkan maintains that there was inadequate and incomplete

disclosure. He has compiled a laundry list of items which he asserts
were not aired in public in a candid manner. For example, he asserts
that the following statement in the Offer to Purchase was false:
"Among the most significant assumptions made for the purposes of
the projections are the following: ... (vii) the reversion of $75
million in fiscal year 1987 from the termination of the Pension Plans."
(Offer to Purchase, p. 29). (See Mgmt. Dirs. Resp. to Interrog.,
Exh. K, p. 96). He asserts that later it was discovered that this
reversion amounted to $95.2 million. This matter is hotly contested.
There is very little clarity derivable from a comparison of Barkan's
argument with defendants' position on this point. (E.g., Answering
Brief, pp. 28-30 and Defendants' Reply Brief, pp. 18-19). I am not
persuaded at this stage that the factual predicate for Barkan's dis-
closure claim has been sufficiently established to permit a high val-
uation of that claim.

Contrasting the offering materials with the materials provided
to the banks, plaintiff Barkan emphasizes the "conservative" nature
of the projected cash flow and income figures given to the share-
holders. (Barkan Mem. at 30). The Offer to Purchase indicated that
the projections for the 1986 fiscal year it contained had been revised
because of a decline in net income and sales figures below what had
been previously anticipated. Moreover, the Offer to Purchase ex-
plicitly stated that the projections had not been prepared so as to
comply with the SEC's guidelines. Given the disclaimers, and given
the developments occurring before the preparation of the Offer to
Purchase, it would be difficult for the class to show the materiality
of the fact, if it is shown to be a fact, that the management, the
Company, Salomon Brothers, and Goldman, Sachs thought that the
net income and cash flow projections were conservative. A rational
shareholder would not expect the future to conform exactly to the
projections; forecasts invariably tend to be either too low or too high.
Moreover, there "is evidence that the impartial Special Committee
held a different view at the time of its January 29, 1986 meeting
... the committee felt that the new projections of management for
the future of Amsted might still be on the optimistic side. We were
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not at all certain that they are going to be able to achieve the
objectives even as they have stated them in a more conservative
fashion." (Nordlund Dep. at 64).

Another alleged wrong asserted by the objector is: "9. These
offering materials failed to disclose the fact that the Company planned
no major capital expenditures, as 'management believes that adequate
manufacturing capacity is in place presently to meet the forecasted
production requirements.' (Mgmt. Dirs. Resp. to Interrogs., Exh.
K p. 65)." (Barkan Mem. at 31). This is an interesting charge. The
materiality of the failure to make this disclosure is, however, some-
what questionable. Apparently, the objector makes no assertion that
management had represented that it did intend to make major capital
expenditures. Nor can it be plausibly maintained that the absence
of such a disclosure is supposed to lead the reader of the offering
materials to believe that such expenditures were planned. If the
reader did have an assumption that the absence of any discussion
of plans for capital expenditures means that some were planned, the
reader would still have no basis on which to assume that the amount
of such expenditures would be material.

Barkan charges that, although the Offer to Purchase did mention
Amsted's relationship with Salomon Brothers in connection with the
acquisition of the Henry Pratt Company, there is no mention of
other dealings, including a $92,853 commission for selling some
Mexican stock which Amsted had held. (Barkan Mem. at 31).

A letter, purportedly authorized by William Sterling of Wachtell,
Lipton (representing the defendants) and dated December 19, 1986,
does advise that Salomon Brothers did indeed arrange such a sale
on the Mexican Stock Exchange. The letter adds, "Salomon Brothers
was the only firm of those contacted by Amsted that was interested
and capable of arranging the transactions." (Defs.' Rep. Mem.,
Exh. A). I cannot conclude that this information is material in light
of the familiar test for materiality. See Rosenblatt v. Getty Oil Co., Del.
Supr., 493 A.2d 929 (1985). Nor is my judgment changed by what
the defendants say in their response to an interrogatory about the
Salomon-Amsted relationship.

Yet another Barkan argument is that the offering materials
improperly failed to disclose that one of the Special Committee's
members was a co-director of Mr. Wellington's on the Centel board
and that Wellington's candidates were placed on the Special Com-
mittee. My confidence that the class could make much of such
allegations at trial is not great.
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Barkan further charges that the leveraged buyout originated as
a suggestion from Goldman, Sachs, the Company's financial advisor,
as one means to prevent a takeover by Hurwitz, which would be
detrimental to management. (Barkan Mem. at 32). The class would
be hard-pressed at trial to show that the reader of pages 10-12 of
the Offer to Purchase had not been informed that Amsted had filed
suit charging that Hurwitz had not disclosed his intention to acquire
control over the Company; that Hurwitz's entity, MAXXAM, made
a Hart-Scott-Rodino filing expressing intent to make additional stock
acquisitions; that Amsted hired Goldman, Sachs in connection with
its response to Hurwitz and that Amsted worked together with Gold-
man, Sachs to consider and prepare the leveraged buyout.

Still another Barkan allegation is the failure to include infor-
mation about the liquidation value of Amsted. Barkan concedes that
the "offering materials mention a 'theoretical' liquidation value opin-
ion of Salomon Brothers up to $52.80 per share. .... " (Barkan
Mem. at 32). There is evidence that the Little figures are of limited
value. Amsted's interrogatory response indicates that Little's study
was not a fair market value analysis. Instead, it was based on
replacement cost. To this information, the response to the interrog-
atory adds that the Price Waterhouse report had relied upon the
Little report. (Defs. Reply Mem. Exh. C at 8-Interrog. n. 1). See
generally Offer to Purchase, p. 28, Exh. I to Exhs. to Resp. to Interrog.
by Def. Mgmt. Dirs. of Amsted; Amsted Board Minutes, February
4, 1986, Exh. F. (Id.). I doubt that replacement values, as opposed
to other appraisal values, could be found to be material in this
context. Cf. In re Anderson Clayton Shareholders' Litigation, Del. Ch.,
519 A.2d 680, 692 (1986). Barkan contends that Goldman, Sachs
came forth with an opinion setting liquidation value at $52.80 per
share. (Barkan mem. at 21, 32). Defendants deny that any such
opinion was given by Goldman, Sachs.

Another Barkan charge is that the Offer to Purchase made a
misrepresentation when it stated at p. 28 (Exh. I, Exhs. to Responses
by Def. Mgmt. Dirs.) that the board had "revalued the assets of
the Company, solely for purposes of Delaware law, to increase surplus
from approximately $372 million to $583 million," since Barkan
correctly points out that the minutes of the board's February 4, 1986
meeting show that the surplus was readjusted to $594.3 million.
(Exhs. to Resp. by Def. Mgmt. Dirs., Exh. F). Given this difference
in figures, it is easy to see how one would believe that there is an
$11 million discrepancy.
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Nevertheless, that section of the materials reveals that the analysis
was done solely for purposes of calculating whether there would be
an impairment of capital which would cause the repurchase of the
shares of Amsted to be illegal under the laws of this state. See generally
8 Del. C. § 160; Archer v. Girard Trust Co., 42 F.2d 37 (3d Cir.
1930). For purposes of the calculations, stated capital is subtracted.
Hence, the offering circular's method of expression, "[t]he report
indicated that the fair market value of the Company's assets on a
going concern basis exceeded its liability and capital by approximately
$583 million . . . ." (Exhs. to Resp. by Def. Mgmt. Dirs., Exh. I).
In addition, the Offer to Purchase explains how the calculation is
made, "[u]nder Delaware law capital would not be impaired if, after
the repurchase of shares, the fair market value of the Company's
assets exceeds the sum of the Company's liabilities and capital (such
excess is referred to herein as surplus)." (Id.). In any event, I do
not, in my business judgment, regard this claim as one of serious
import for the class, especially in view of the fact that the truly
material piece of information, the amount of surplus left after the
repurchase, is disclosed as amounting to $62 million. (Id.).

Yet another Barkan charge is that the offering circular was
misleading in the way that it described the progress of the class
litigation. After describing the complaint filed, the offering materials
state, "[t]he litigation is in the discovery state." (Exh. I at 14, Exhs.
to Resps. to Interrog. by Def. Mgmt. Dirs.). Objector Barkan con-
tends that, "[t]his description is highly misleading in failing to disclose
much more than this had actually taken place . . . including the
facts and terms of the tentative settlement reached with the settling
plaintiffs at the outset and what happened with respect to it." (Barkan
Mem. at 34). The terms of the tentative settlement provided for
further discovery which did take place subsequently. Thus, saying
that the litigation was in the discovery stage was not as misleading
as the objector would make it out to be. Moreover, any disclosure
defect there may have been was cured by the disclosure in the
February 19, 1986 supplementary offering materials describing the
terms of the settlement and the events leading to it. Even if the
description had been completely misleading and even if no defects
had been cured, since there is quite a question as to what damages
the class could recover for such a disclosure defect. Barkan's theory
of harm from such a "disclosure violation" must rest on a theory
that there is something wrong with the underlying settlement since
it would be difficult to establish damages merely for misrepresenting
what stage the litigation was in. (See generally Barkan Mem. pp. 34-
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35, at n. 3). Yet, the present record does not lead to the conclusion
that there was unfairness to the class in the proposed settlement.

Still another Barkan charge is that the Offer to Purchase did
not disclose:

. . . that at least one Special Committee member had ex-
pressed his "concern and judgment" to the others in Jan-
uary, 1986 that "this might not be an appropriate time"
for he class to sell their Amsted shares to the LBO Group
and that this view was not even disclosed to, let alone
discussed, by the Board.

(Barkan Op. Mem. at 35).
As explained above, the members of the Special Committee

discussed the possibility that the timing of the transaction was wrong.
After deliberation, the Special Committee unanimously rejected that
view. (Strong Dep. at 83, 84). Having considered the matter and
deliberated on it, the Special Committee's decision is entitled to
presumptive validity in the circumstances. For example, in acting
diligently in accordance with the duty of care, a director may raise
all sorts of questions while the board is still informing itself of the
surrounding facts, even though such questions are a result of the
partial ignorance that is inevitable at some stages before deliberations
had ended. I cannot see the materiality of this determination in these
circumstances.

Barkan makes still another charge:

The offering materials failed to disclose other material
facts previously noted, including, for example, disbelief in
the reliability of management's financial projections on which
the LBO price was largely based and his failure to disclose
that fact to the Special Committee, the Board or Salomon
Brothers.

(Barkan Mem. at 35). Presumably this refers to Director Talbott's
expression of disbelief. The objector glosses over the fact, however,
that Talbott expressed not a particular disbelief in the projections
in issue, but a skepticism of all forecasts.' Any reasonable investor

1. Q Do you believe in the reliability of Goldman, Sachs' own projections
that are issued and made public in the conduct of its business?
A Yes. I personally don't believe in anybody's forecasts or the reliability of
anybody's forecasts. I believe forecasts are people's best projectors of the future
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would share Talbott's skepticism of forecasts; real future figures do
tend to turn out to be higher or lower, to a greater or lesser degree,
than the forecasted figures. In any event, the offering materials amply
cautioned the reader about reliance upon forecasts.

Given this list of allegations, I would find it difficult to gainsay
that the objector has been energetic and creative in his search for
disclosure violations. In fact, objector Barkan's list contains even
more alleged disclosure violations. I shall not attempt to set forth
each other here. Suffice it to say that, after giving each charge due
consideration, I conclude, in the exercise of judgment, that none of
them is such as to justify rejection of the compromise proffered and
the forcing of the litigation onward toward trial.

CITRON v. STEEGO CORP.
No. 10,171

Court of Chancery of the State of Delaware, New Castle

September 9, 1988
Plaintiffs, minority shareholders in defendant Steego Corpora-

tion, sought a preliminary injunction to enjoin a public tender offer
of all Steego Corporation's outstanding shares by defendant IEP
Acquisition Corporation. Plaintiffs alleged that as a majority share-
holder of Steego Corporation, IEP Acquisition Corporation had cer-
tain fiduciary responsibilities. Plaintiffs alleged a breach of these
fiduciary responsibilities in: (1) the inadequacy of the tender offer
price, (2) the failure to disclose the market value of certain assets,
and (3) the withholding of material information from the public while
furnishing it to IEP Acquisition Corporation. Plaintiffs also alleged
that Steego's board of directors acted without due care in recom-
mending acceptance of the tender offer.

and one thing you can be sure of is the future will be higher or lower.
Q Do you believe that Goldman, Sachs believes in the reliability of their forecasts?
A I would hope Goldman, Sachs would believe with me that they were-they are
the best point estimate of what might occur in the future, but the most likely
scenario they will not occur, but the future will be either higher or lower than the
forecasts. (Talbott Dep. at 184).
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The court of chancery, per Vice-Chancellor Allen, denied plain-
tiffs' motion for a preliminary injunction. The court specifically found
that: (1) plaintiffs' argument that IEP owed and breached its fiduciary
duties was not well founded and not likely to succeed on its merits,
(2) IEP had not committed actionable fraud by failing to disclose
certain material information regarding Steego assets, and (3) the
evidence concerning the decisions made by Steego's board of directors
to accept the tender offer was not sufficient to show a reasonable
probability of misfeasance.

1. Injunction 0 136(i), 151

It is well settled that in order to succeed on a motion for a
preliminary injunction, the plaintiff must demonstrate the likelihood
of ultimate success upon the merits of the case.

2. Injunction C-72, 136(1), 151, 510

Minority shareholder of a corporation who seeks a preliminary
injunction preventing a tender offer by a majority shareholder may
be granted such relief, but the court will do so rarely, since to do
so inescapably involves a risk that the shareholders will lose the
opportunity to cash in their investment at a substantial premium.

3. Corporations C- 174, 182.3

Under Delaware law, fiduciary duties for a majority shareholder
to disclose all material information in its possession, and to offer a
price that is intrinsically fair in a tender offer, arise from control.

4. Corporations 0- 174, 182.3

While a position less than a majority stockholder might, as a
factual matter, give rise to control which in turn gives rise to a
fiduciary duty, it is the actual exercise of such control, not the simple
potential for control, that creates the special duty.

5. Fraud C 4, 50

An action based upon fraud requires, minimally, a false state-
ment made with an intention to deceive.
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6. Fraud 0- 50

It is obviously not fraud to fail to disclose material information
that one's own investigation from public sources provides.

7. Corporations 0 310(1)

Under Delaware law, a control premium is not regarded as a
corporate asset that must be shared among all shareholders.

8. Corporations 0- 174, 307, 310(1), 316(3)

A fortiori a shareholder without control, even if he is a director,
and thus owes a duty of loyalty to the corporation and its shareholders,
may qua shareholder negotiate the sale of his stock on whatever terms
he is able to arrange.

9. Trusts 0- 102(1), 106

Corporations 0== 307, 314(1), 314(4)

If a director-shareholder uses his corporate office to advantage
himself in a way denied to other shareholders, he has misused his
office. Therefore, in securing a better deal for himself alone, an
officer uses confidential corporate information, any premium he se-
cures may be claimed by the corporation.

10. Trusts .0- 102(1), 106

Corporations 0- 307, 314(1), 314(4)

If a director-shareholder secures more advantageous treatment
by a promise, express or implied, that he will promote a buyer's
interest within the corporation, it is obviously the case that the
premium is the fruit of a breach of duty and may be impressed with
a constructive trust.

11. Corporations 0 310(1), 310(2)

Gross negligence is the established legal standard by which to
evaluate a board of directors' duty of due care.
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12. Corporations 0- 310(1), 310(2)

The decision by a board of directors, in the midst of a tender
offer, as to whether the advice of an investment banker would be
helpful or not in making a business decision of importance is itself
a question demanding business judgment.

Joseph A. Rosenthal, Esquire, Norman M. Monhait, Esquire, and
Kevin Gross, Esquire, of Morris, Rosenthal, Monhait & Gross, P.A.,
Wilmington, Delaware; and Jonathan M. Plasse, Esquire, of Good-
kind, Wechsler, Labaton & Rudoff, New York, New York, for
plaintiffs.

E. Norman Veasey, Esquire, Allen M. Terrell, Jr., Esquire, Kevin
G. Abrams, Esquire, and James C. Strum, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware; and Neal, Gerber, Eisen-
berg & Lurie, Chicago, Illinois, for defendant Steego Corp.

Lawrence A. Hamermesh, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware; and Alan R. Friedman, Esquire,
Robert M. Heller, Esquire, and Mark J. Headley, Esquire, of
Kramer, Levin, Nessen, Kamin & Frankel, for defendants Industrial
Equity (Pacific) Limited, IEP Acquisition Corp., Alfred Boyer, and
Robert Sutherland.

ALLEN, Chancellor

On August12, 1988, without prior negotiation or discussion with
the board of directors of Steego Corporation, IEP Acquisition Corp.
commenced a public tender offer for all of the outstanding shares
of Steego at $6 per share cash. Two months earlier, the offeror's
parent, Industrial Equity (Pacific) Limited ("IEP"), had purchased
all of the Steego stock held by Steego's chairman, J. Russell Duncan
(approximately 7.4% of the outstanding shares), and by Milastar,
a corporation controlled by Mr. Duncan and his wife. (Milastar held
10.1% of Steego's stock). Together with IEP's prior holdings, and
some open market purchases made prior to the commencement of
the tender offer, IEP held 48.8% of Steego's common stock by the
time it announced its offer.

Federal law requires the board of directors of a target corpo-
ration, in circumstances such as these, to consider the merits of such
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an offer and to inform shareholders of its conclusion. See 17 C.F.R.
§ 240.140-9. The Steego board met on August 18, 1988 to consider
that question. It there decided to recommend acceptance of the offer.

The pending litigation was commenced on August 12, 1988-
the day the tender offer was announced. An amended complaint was
filed on August 25. The following day, plaintiffs sought and were
granted the right to proceed on an expedited schedule. The matter
was scheduled for a preliminary injunction application for September
8. A second amended complaint has now been prepared, although
the court has not yet acted on any proposal that it be filed. It names
the directors of Steego as defendants. The offer may close no sooner
than midnight September 9.

Plaintiffs allege themselves to be shareholders to whom this offer
is extended. They seek to have consummation of the offer enjoined,
claiming it is, by its nature, coercive and, in the circumstances,
actionably so. That is, they contend that IEP's 48.8% shareholding
constitutes control over Steego that gives rise to fiduciary respon-
sibilities. Those fiduciary duties are said to be breached here in a
number of respects. First, it is claimed that the $6 cash price is
substantially less than a fair price. Second, it is said that IEP has
failed to disclose material information including the market value of
certain assets of the Company; it is claimed that that information
has been kept from the public but has been made available to IEP.

Another theory apparently advanced by plaintiffs principally
involves Mr. Duncan and attempts to extend to IEP consequences
of the wrongs it posits. Under that theory, Mr. Duncan has furnished
nonpublic information to IEP and has manipulated the Steego board
in order to foster IEP's interest in buying Steego at a bargain price.
Duncan has been "paid" for this action by a consultation agreement
and a $1..7 million investment by an IEP affiliate in Milastar. Ac-
cordingly, it is said that Duncan has breached his duty of loyalty
and that IEP is jointly liable with him for the consequences.

An additional theory said to justify the relief sought is that the
Steego board acted without due care in recommending acceptance
of the IEP offer. It did not seek to negotiate with IEP or to consider
other alternatives. It did not seek the advice of an investment banker
and was unaware of the true asset value of the Company. It is said
to have acted hastily and without pertinent financial information that
Duncan had made available to others who might have been interested
in buying his stock. This theory, as an independent ground for relief,
does not posit that the board has acted out of any interest that
conflicts with the interests of shareholders, but seeks to enjoin a third
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party tender offer (for purposes of this theory, the offer of an innocent
third party) because the board itself has failed to satisfy its duty to
the shareholders. If factually well founded, this theory raises the
interesting legal question alluded to in Jedwab v. MGM Grand Hotels,
Inc., Del. Oh., 509 A.2d 584, 600 n. 12 (1986).

Plaintiffs seek an order enjoining consummation of the tender
offer until (1) a supplement to the offer is distributed that discloses
all material information, (2) the board withdraws its recommendation
and makes full disclosure of any later position it takes, and (3) an
opportunity to withdraw tendered shares is provided to tendering
shareholders.

[1-2] The legal test for the entry of a preliminary injunction is
well settled and need not be repeated. See, e.g., Revlon v. AMacAndrews
& Forbes Holdings, Inc., Del. Supr., 506 A.2d 173 (1986). For the
reasons that follow, I conclude that plaintiffs have not shown the
requisite likelihood of ultimate success on any of the theories they
advance, which is necessary in order to justify the court in acting
now to prevent the Steego shareholders from accepting the premium
cash price offered by IEP. This court has preliminarily enjoined the
consummation of a tender offer extended by a fiduciary (see, e.g.,

Joseph v. Shell Oil Co., Del. Oh., 482 A.2d 335 (1984)), but has done
so rarely, since to do so "inescapably involves a risk that the share-
holders will lose the opportunity to cash in their investment at a
substantial premium[. Such a step] requires not only a special con-
viction about the strengths of the legal claim asserted, but also a
strong sense that the risks in granting the preliminary relief of an
untoward financial result from the stockholders' point of view is
small." Solash v. Telex Corp., Del. Oh., No. 9518, Allen, C. (January
19, 1988) at p. 33 Accord Yanow v. Scientific Leasing, Inc., Del. Oh.,
C.A. No. 9536, Jacobs, V.0. (February 5, 1988); Hecco Ventures v.
Sea-Land Corp., Del. Oh., O.A. No. 8486, Jacobs, V.0. (May 19,
1986); Rosman v. Shoe-Town, Del. Oh., O.A. No. 9483, Hartnett,
V.C. (January 8, 1988); Freedman v. Restaurant Assoc., Del. Oh., C.A.
No. 9212, Allen, C. (October 16, 1987).

An offer extended by a 48.8% shareholder is, of course, less
likely to be withdrawn as the result of an injunction of the kind
sought than would be an offer extended by one who has not already
invested substantial sums in the target corporation. Nevertheless, the
granting of the remedy here would involve risks to the shareholders
that (aside from the rights of the offeror) require substantial justi-
fication to impose. I cannot find that justification in the facts of this
case as they now appear.
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Those. facts are not well developed and appear to be warmly
contested. The statement of facts that follows represents a preliminary
assessment of the probable results of a trial of this case predicated
upon the record developed to date.

I.
Steego Corporation is a Delaware corporation with its principal

offices in West Palm Beach, Florida. Its business is comprised of
the distribution of automotive replacement parts, agri-equipment
replacement parts, metal working machinery and industrial supplies.
It also manufactures automotive replacement parts, manufactures
and sells office products, and engages in engineering services, real
estate activities and financial services. Steego's performance in recent
years has been unimpressive. It has had poor operating results, serious
cash flow problems and, in each of the last five years, substantial
net operating losses. Steego has not met its income projections in
any of the last five years. Its cash flow position has worsened con-
tinually, and its cumulative cash flow for the past three years has
been a negative $1.1 million. The Company discontinued paying
dividends two years ago.

There are approximately 10,395,847 shares of Steego stock now
outstanding. The market price of the stock in the past 18 months
has ranged from a low of $2.50 in the second quarter of fiscal 1988,
to prices in the $5 range immediately prior to the announcement of
IEP's tender offer.

Steego's board includes a banker, the chief executive officer of
an industrial company, and several present and former officers of
Steego. A majority of the Steego board members appear to be
independent directors in the sense that they are not current officers
of the Company, nor do they appear to derive substantial income
from regular transaction of business with the firm. The chairman
and chief executive officer of Steego is Mr. J. Russell Duncan, who,
together with his wife, owns 682,438 shares of Steego directly and
holds an option controlling an additional 120,000 shares. In addition,
the Milastar Corporation, of which Mr. Duncan is a 561% stockholder,
owns 1,041,053 shares of Steego. The shares owned directly and
indirectly by Mr. Duncan are now subject to a stock purchase
agreement with IEP.

IEP's involvement with Steego.
The tender offeror is a wholly owned subsidiary of Industrial

Equity (Pacific) Limited, a Hong Kong corporation engaged in the
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investment business. IEP first began acquiring Steego stock in Jan-
uary of 1986. Its Schedule 13D disclosure filing, reporting holdings
of 574,250 shares (5.9% of Steego) was made October 29, 1986.

Over the past two years, IEP has gradually increased its overall
position in Steego shares. Following its initial accumulation of Steego
stock during the spring of 1988, IEP concluded that it was advisable
to liquidate its Steego investment. It began seeking a buyer for the
stock in March. It offered to sell its block to another large holder,
Mr. Fen Arton, who held a 7% block of Steego. Mr. Arton declined
to purchase the IEP shares and declared his intention to sell his own
shares. IEP concluded that, given the thin market for Steego shares,
it would be easier to sell a larger block of Steego than IEP then
held, and therefore expressed a willingness to purchase Mr. Arton's
shares. On March 30, 1988, this transaction was accomplished at a
price of $4.48 per share. This brought IEP's interest in Steego to
19.9%.

At about thr same time, Mr. Duncan attempted to sell his
Steego shares. He was approached by two prospective buyers, General
Electric Credit Corporation ("GECC") and Mr. Dolliver Frederick
of the Frederick Capital Corporation. Mr. Duncan provided GECC
and Mr. Frederick with specially prepared financial projections of
Steego, subject to a confidentiality agreement. GECC eventually
offered to pay Mr. Duncan $6 a share for his stock, and Mr. Frederick
offered $5 a share. Apparently, both parties were considering sub-
sequent tender offers for the remainder of Steego's stock. Mr. Duncan
rejected both offers.

IEP apparently continued to search for opportunities to dispose
of its Steego shares throughout the spring of 1988. Discussions were
held during April between Mr. Boyer, the president and a director
of IEP, and Mr. Duncan to consider the prospect of cooperation in
selling their combined Steego holdings. Mr. Duncan evinced no
interest in such a transaction.

Sometime after its discussions with Mr. Duncan, frustrated in
its efforts to find a buyer, IEP began to consider the possibility of
keeping its Steego shares, acquiring control of the Company, and
attempting to turn the Company around by selling some of the
Company's less profitable assets and some of the divisions which
had consistently lost money. In furtherance of this objective, it began
negotiating with Mr. Duncan for the sale of his Steego holdings to
IEP. These discussions eventually bore fruit in June of 1988, in the
form of a stock purchase agreement for all of Mr. Duncan's stock,
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including the shares covered by the option agreement and the shares
held by Milastar.

As part of the negotiation of this sale-or at least contempo-
raneously-affiliates of IEP entered into long-term (five year) con-
sulting agreements with Mr. Duncan which will pay him $300,000
per year while in effect. In addition, IEP agreed to make a $1.7
million investment in a new class of preferred stock of Milastar.
Both of these agreements-which Duncan and IEP claim are separate
from the consideration for the sale of Steego stock-are subject to
a closing condition that the stock purchase has occurred.

The consulting agreements with IEP are said by defendants to
ensure that Mr. Duncan's services would remain available to IEP
in the event of the termination of his employment with Steego. The
preferred stock investment in Milastar is said to provide IEP with
an opportunity to invest in companies too small for its normal
operation. The parties also agreed that IEP would supply additional
capital and advice about operations to Milastar. The employment
agreement which Mr. Duncan entered into with IEP contained a
clause to the effect that his employment agreements with Steego and
Milastar were to take precedence over the agreement with IEP.

JEP's offer for Steego and the board's reaction.

On August 12, 1988, IEP commenced its all cash tender offer
for any and all shares of Steego at $6 a share. It did not consult
either Mr. Duncan or the board of directors prior to the com-
mencement of its offer, nor had the board discussed the possibility
of such an offer being made.

The special meeting of the Steego board to consider IEP's offer
was set for August 18. During the week of August 12-18, there were
telephone conversations among some of the directors regarding the
adequacy of the $6 offering price and the possibility of Steego's
retaining the services of an investment banker. On August 16, Mr.
Curtas, the Company's chief financial officer, sent a package of
materials to each board member concerning the offer. See Curtas
Aff., Exh. G. The only Company-provided financial data (some was
contained in the Offer to Purchase itself which was included) was a
single typed sheet that showed, for five years: per share earnings,
dividends, cash flow and cash flow from operations, and showed for
that same period, three ratios: offering price to book value, offering
price to average market value, and net earnings to net worth. No
written information on any other indicia of value or on future
prospects or projections was furnished.

[Vol. 14



UNREPORTED CASES

The board met on August 18 to consider the proposal. Mr.
Duncan introduced the subject of the IEP offer and gave the board
a summary of the background of the offer, but Mr. Duncan and
his son, Lance Duncan, also a board member, refrained from con-
sideration of the offer. Although they remained present throughout
the meeting, they did not participate in the board's vote on the
matter. Apart from Mr. Schuler and the Duncans, the remaining
directors present appear to be independent outside directors. Mr.
Curtas, the secretary of the board and the Company's chief financial
officer, played the leading role in the board's consideration of the
offer. He presented the board with an overview of Steego's present
financial condition, including his belief that prospects for "dramatic"
improvement in Steego's operating results were remote. While some
improvements might be anticipated, Mr. Curtas felt that "in light
of Steego's history of operating losses, any improvement would be
dramatic." See Curtas Aff., p. 12.

Mr. Curtas also reviewed with the board the value of Steego's
real estate holdings in Canada and Arizona, including his opinion
regarding the net amounts realizable from the sale of such assets.
Although the board reviewed a package of financial information which
contained a comparison of budgeted and actual figures for sales and
incomes, no review of financial projections was conducted. Financial
projections were not routinely prepared by the Company, but pro-
jections appropriate to the kind of evaluation being performed had
been prepared by Mr. Curtas and Mr. Duncan in connection with
Mr. Duncan's efforts to sell his shares earlier in the year, and the
Company's efforts to refinance its debt. In fact, these projections
had been given to Steego's bankers and to Mr. Duncan's prospective
buyers, GECC and Mr. Frederick. Mr. Curtas was aware of the
projections and what they contained.

The board also discussed the possibility of hiring an investment
banker to evaluate the Company, but concluded that it was unnec-
essary to do so. It was the board's belief that an investment advisor's
opinion would not bring to light any new facts about the Company
beyond those already being considered by the board. There was no
discussion of establishing a special committee to consider the offer,
due to the fact that a majority of the directors voting on the matter
were independent directors in the first instance.

Based on their knowledge of Steego and on facts contained in
Mr. Curtas' August 18 presentation, the board determined that IEP's
$6 a share offer represented a premium over Steego's trading value,
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absent the offer, of roughly $3 a share. The board voted to rec-
ommend that stockholders tender their shares.

II.

Plaintiffs' principal theory is that IEP, by reason of its ownership
of 48.8% of Steego's outstanding common stock, bears a fiduciary
duty to the class which requires it to disclose all material information
in its possession to the Steego shareholders fully, and to offer a price
that is intrinsically fair. Such a duty is said to be breached here in
both its aspects.

[3-4] Delaware law is well developed on this point. Fiduciary
duties of the type asserted arise from control. Ivanhoe Partners v.
Newmont Mining Co., Del. Supr., 535 A.2d 1334 (1987). While a
position less than a majority stockholding might, as a factual matter,
give rise to control which, in turn, gives rise to a fiduciary duty,
In Re Sea-Land Corp. Stockholders Litigation, Del Ch., C.A. No. 8453,
Jacobs, V.C. (May 22, 1987), it is the actual exercise of such control,
not the simple potential for control, that creates the special duty.
Gilbert v. The El Paso Company, et al., Del. Ch., 490 A.2d 1050 (1984).
See also Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984); Kaplan
v. Centex, Del. Ch., 284 A.2d 119 (1971); Puma v. Marriott, Del. Ch.,
283 A.2d 693 (1971); Harriman v. E.I. duPont de Nemours & Co., 411
F. Supp. 133 (D. Del. 1975); Mayer v. Adams, Del. Ch., 167 A.2d
729 (1961), aff'd, 174 A.2d 313 (1961).

Here, plaintiffs point to three factors that they contend establish
a likelihood that it will be shown that control of Steego existed in
IEP as of August 12, 1988. Taken together, these circumstances fall
far short of establishing the control that gives rise to a fiduciary
duty. They are: (1) that the board was agreeable to IEP designating
two members of Steego's nine member board, (2) that IEP suggested,
around August 25, that renegotiation of Steego's bank debt await
completion of the tender offer, as the Company might be viewed as
a better credit risk should IEP acquire majority control, and (3) that
IEP was approached by Duncan concerning its views on certain
proposed executive employment contracts. The first circumstance
shows little more than the fact that the board recognized the interest
of a large stockholder in having board representation. That only two
persons were agreed upon removes from the point much of its thrust.
In both instances (2) and (3), the response made was that that subject
was one for the board of directors and not for others. Thus, neither
instance supports an inference of control and, in all events, even if
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the responses were different, neither incident could establish the sort
of domination that deprives the directors of the independent judgment
to which shareholders are entitled and, in the absence of which the
entire fairness test seeks to act as a surrogate.

Accordingly, I conclude that plaintiffs' principal argument-that
IEP owes and has breached fiduciary duties-is not well founded
legally, or at least it now so appears.

[5-6] Plaintiffs offer a fallback argument with respect to their
claim directed to disclosure by IEP. They urge that the offering
statement constitutes an attempted deceit actionable as fraud. It is
asserted that, even though IEP may not be a fiduciary, it has, as
a third party offeror, an obligation to disclose all material information
in its possession-even where that information arises from its own
investigation of public sources. (It is conceded that IEP's information
concerning certain appraisals of Steego real estate in Arizona came
from publicly available sources). This concept appears to be without
precedent. An action for fraud, of course, requires, minimally, a
false statement made with an intention to deceive. See Harmon v.
Masoneilan, Del. Supr., 442 A.2d 487 (1982); Prosser and Keeton,
Law of Torts at 728 (5th ed.). It obviously is not fraud to fail to
disclose material information that one's own investigation from public
sources provides. With respect to the other principal "nondisclosure"
points in the offering document-(1) the circumstances and effect of
the consulting agreements and the Milastar investment, and (2) the
view of third parties as to possible value of Steego-I conclude
similarly. No likelihood of success of a fraud claim has been shown.
The Duncan contracts are fully described. IEP is not required to
adopt plaintiffs' litigation position and further describe those contracts
as disguised payments for Mr. Duncan's stock. As to the valuation
estimates of Mr. Frederick, they are too flimsy to warrant anyone's
relying upon them, other than Mr. Frederick, who apparently chose
not to do so.

III.
Turning towards Mr. Duncan's involvement, as seen by plain-

tiffs, I admit to a certain uneasiness about the consulting contracts
and Milastar investment in the circumstances. There are a number
of factors that lead the unbiased observer to conclude that this $1.7
million investment in Milastar was made, in part at least, in con-
sideration for the sale, at $6 a share, of Duncan's and Milastar's
1.7 million shares to IEP. The timing itself is one such factor. What
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was the need for IEP to make this modest investment at this very
moment? Another factor is the rationale-to provide IEP with an
opportunity to invest in enterprises to be run by Duncan, even
though Mr. Duncan has managed Steego to the point at which IEP
sees value in it as a "turn around situation." It is, of course,
noteworthy that the Milastar investment is itself conditioned on the
stock sale, and thus the transactions are, by their own terms, linked.
Finally, it may be significant that Mr. Duncan apparently turned
down a GECC offer at $6 per share; but the record provides no
basis to evaluate that action, except to note that the GECO alternative
was not all cash.

Assuming that the other consideration received by Mr. Duncan,
directly and indirectly, as a result of his stock sales agreement is,
in fact, consideration for the sale of his stock, that fact might have
federal law implications in light of the later tender offer, but what
significance does it have under Delaware corporation law? Alone, it
seems to me at this time to have none. Other facts supporting another
inference are necessary for the corporation law to find such a step
actionable. Those other facts would have to establish (or permit a
trier of fact to conclude) that the premium was, in fact, a payment
for a breach of duty.

[7-10] To explain briefly. Our law does not regard a control
premium as a corporate asset that must be shared among all share-
holders. Polk v. Good, Del. Supr., 507 A.2d 531, 537 (1986); In Re
Sea-Land Corporation Shareholders Litigation, Del. Ch., C.A. No. 8453,
Jacobs, V.C. (May 22, 1987), at p. 12; Manacher v. Reynolds, Del.
Ch., 165 A.2d 741, 751-54 (1960). A fortiori a shareholder without
control, even if he is a director, and thus owes a duty of loyalty to
the corporation and its shareholders, may qua shareholder negotiate
the sale of his stock on whatever terms he is able to arrange. Wellman
v. Dickinson, 682 F.2d 355 (2d Cir. 1982), cert. denied, 460 U.S. 1069
(1983); Treadway Co., Inc. v. Care Corp., 638 F.2d 357 (2d Cir. 1980).
If, however, a director-shareholder uses his corporate office to ad-
vantage himself in a way denied to other shareholders, he has misused
his office. Therefore, if, in securing a better deal for himself alone,
an officer uses confidential corporate information, any premium he
secures may be claimed by the corporation. Brophy v. Cities Service
Co., Del. Ch., 70 A.2d 5, 7 (1949). Similarly, if he secures more
advantageous treatment by a promise, express or implied, that he
will promote the buyer's interest within the corporation, it is obviously
the case that the premium is the fruit of a breach of duty and may
be impressed with a constructive trust.
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These principles may have pertinence here. If one were to
conclude that the consideration paid for the consulting agreements
and Milastar investment was actually paid for the stock, and if one
assumes or finds that IEP was unwilling to pay other shareholders
more than $6, then in that event, one must ask what the additional
consideration paid to Duncan was paid for.

The record is far too sketchy and too earnestly contested to
permit any view that plaintiffs have established a reasonable likelihood
of prevailing on this theory. Aside from innuendo, there is no
adequate basis here to support an inference that, even if IEP paid
more for Duncan stock than it offered to others, it did so in exchange
for a breach of duty-most particularly, a promise or, even a rea-
sonable expectation, that Duncan would thereafter smooth the way
for its later offer. For present purposes, the record is undisputed
that the possibility of a later public offer by IEP was not discussed.
More importantly, there is no sufficient record to support any pre-
liminary conclusion that Mr. Duncan did anything to advise IEP
with respect to its tender offer, or to promote its approval by the
board of Steego. He apparently declined to participate in the board's
consideration of the matter, after giving the board the background
of the offer and a summary of its terms. The most troubling aspect
of the board's consideration was its failure in that connection to
consider certain projections prepared in February by Mr. Duncan
and others, and provided to GECC and others. (See pp. 25-26, infra).
But the board's consideration of that aspect of the matter was under
the charge of Mr. Curtas, the chief financial officer of the Company.
There is no reason to suppose, at this point, that Mr. Duncan was
responsible for the board's not having those figures before it at that
time.

Nor does the "additional" payment appear otherwise linked to
a breach of duty. It is true that Duncan apparently developed the
projections based upon Company confidential information, and used
them in attempting to promote the sale of his own stock. But there
is no basis in the record to believe that such confidential information
was supplied to IEP, or that the tender offer is predicated upon it.

Accordingly, even if the Milastar investment and the consulting
agreements are regarded as a disguised consideration for Duncan's
stock, as plaintiffs contend and defendants deny, the present record
does not contain enough to permit the conclusion that it was also a
wrong.

Finally, on this point I address disclosure under state law of
this aspect of the matter. The facts surrounding the negotiation and
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the terms of these agreements are fully and fairly stated in the Offer
to Purchase at pages 2 and 3. Assuming that one might conclude
that the consideration for the Milastar investment was, in part at
least, the sale of Mr. Duncan's stock, I cannot conclude that, in
order to avoid the charge of fraud, one would be required to say
more than was said. The facts, insofar as they now appear, are fully
set forth. As indicated above, common law fraud is the test that
must be applied to a nonfiduciary's arm's-length offering document-
at least where there is no basis to test him with one conspiring with
a fiduciary.

Accordingly, I can find in Mr. Duncan's behavior, as it now
appears, no basis to issue an injunction against IEP's consummation
of its current offer.

IV.
I turn next to the actions of the Steego board of directors in

responding to IEP's unnegotiated offer, in order to determine whether
the acts of the board, as they now appear, offer grounds for a
conclusion that a reasonable probability exists that this offer may
ultimately be found to violate rights of the shareholders. This topic
raises issues of two distinct types. First are issues of fact and law
relating to the question whether the board-which is concededly
disinterested-has acted with due care in these circumstances. The
second range of issues is legal. It assumes a breach of the duty of
care and asks under what legal authority would such a breach justify
an injunction against IEP, where it has no fiduciary duty itself and
has not been shown preliminarily to have knowingly participated in
the breach of duty posited.

A.
[11-12] With respect to the question of due care, I note several

preliminary points. The legal standard has been authoritatively es-
tablished as gross negligence. Aronson v. Lewis, Del. Supr., 473 A.2d
805 (1984). That standard is not illusory; it demands that appropriate
attention be paid to matters requiring judgment. Smith v. Van Gorkom,
Del. Supr., 488 A.2d 858 (1985). A judgment-whether preliminary
on a motion of this kind, or following final hearing-on the question
of director attention, is highly specific. There is no ritual in these
matters with which thoughtless compliance will assure later judicial
approval or from which thoughtful deviation will risk automatic
judicial censure. Thus, for example, whether the advice of an in-
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vestment banker would be helpful or not in making a business decision
of importance is itself a question demanding business judgment. In
some instances-where, for example, the projected market value of
a proposed financial instrument forms an important part of the
consideration offered to a corporation or its shareholders-one would
assume that expertise of a kind found in investment banking houses
(and elsewhere) would be invaluable and perhaps essential. Where,
however, the transaction offered is all cash and the essential question
is the present and future value of the firm, directors with long and
intimate contact with the firm may reasonably feel less need for the
guidance that investment houses may offer. See Smith v. Van Gorkom,
supra at 881.

The point this example makes is simply that a determination
of director due care is highly particularized and generalizations are
of little help in that task. I turn then to the particulars here, mindful
of the fact that the matter has had little discovery and the preliminary
view here expressed cannot be expressed with confidence.

The most salient facts facing the board on August 12 with the
public announcement were very obvious. I take them to be the
following:

1. The offeror owned 48.8% of its stock. Therefore, the like-
lihood of arranging an alternative transaction, if that were thought
desirable, was extremely remote.

2. The Company was in dismal shape financially and there
appears to be no reason to expect a fundamental change in its ability
to produce cash flow or net profit. It had suspended payment of
dividends on its common stock two years earlier. It had reported
net losses in each of the last five years. At its last (June, 1988)
meeting, the board had been told that the Company would report
a net profit of between $250,000 and $500,000 for fiscal year 1988.
For fiscal year 1987, the Company had lost $1.3 million. But the
fiscal 1988 performance "resulted from a change in the method of
valuing inventories ... the effect [of which] ... added approximately
$1.7 million to the bottom line." (Minutes of June 24, 1988 board
meeting).

3. The price offered was cash and was substantially in excess
of the unaffected market price of the stock. Prior to the purchase
by IEP of Mr. Arton's 7% holding for $4.50 in March, the price
of the stock had, for the prior two years, ranged between 2 1/2 and
4 3/4. (Offer to Purchase, at 13). Mr. Arton was a substantial holder
who had negotiated with IEP. Mr. Duncan knew more about the
Company and its prospects than anyone else. He had sold the 1.7
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million shares he controlled for $6 per share, albeit at the same time
he entered into other contracts that, if viewed entirely as disguised
consideration for his stock, were worth between $1 and $2 a share.

Knowing these things, and having the familiarity with the Com-
pany's business and prospects they had, the board met once for a
period of 90 minutes to consider the question whether it should
recommend acceptance of the offer. It discussed retaining an in-
vestment banker, but dismissed that idea as adding nothing sub-
stantively to its ability to act. That decision seems sensible in the
circumstances. The board made no attempt to initiate conversations
with IEP to seek a higher price on behalf of the shareholders. Judging
from the minutes of its August 18 meeting, and the affidavit of Mr.
Curtas, who with Mr. Duncan's removal from participation in the
meeting represented management of the Company, the board con-
sidered:

.. .each of the factors identified in pages 19 through 21 of
the draft of the Offer included in Exhibit E to Schedule I,
consolidated financial information of the Company included
as Exhibit C-2 to Schedule I, and per share information
included in Exhibit D to Schedule I, which provides ratios
of the Offer price to book value per share, average market
price, net earnings to net worth, earnings (loss) per common
share, cash dividends per common share, and cash flow
per common share.

Strum Aff., Exh. E.
The board did not consider the three year projections prepared

by Mr. Duncan and earlier supplied to GECC and to Mr. Frederick
(but not to IEP), or the projections prepared by the Company and
presented to its banks in connection with refinancing negotiations.
This company apparently does not regularly create long-range plans
or projections of future performance, either as targets or predictions.
It apparently budgets one year at a time and attempts to plan for
only that period. In all events, while the board is regularly provided
with financial reports showing current performance and budgeted
targets, it appears that it did not have specific longer-range projections
in mind when it acted on August 18. There is no indication that
the board was aware that certain projections had been prepared, in
connection with Mr. Duncan's effort to sell his shares, when it acted
on August 18. Defendants attempt to minimize the materiality of
these projections by saying (1) that the Company has regularly failed
to meet its one year budgeted targets and any projections could not
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be deemed to be reliable, and (2) the projections could not be thought
to have indicated that the decision reached on August 18 was not
sound in any event, as those who did have the projections were not
induced by them to offer Mr. Duncan more than $6 per share for
his stock or, in the case of the banks, to refinance the Company's
debt on terms that would reflect a value for the firm in excess of
that level.

The limited financial information that appears to have been
presented to the board (see, e.g., Exh. G to Curtas Aff., Exh. D),
plus the apparent lack of significant forward-looking data, when
considered in the circumstances of a single 90 minute meeting,'
suggests a litigable claim of director misfeasance under the test
announced in Aronson v. Lewis. Such a claim is, of course, a difficult
one to prove. See In Re Beatrice Companies, Inc. Litigation, Del. Ch.,
C.A. No. 8248, Allen, C. (April 16, 1986). I cannot say now that
a reasonable probability of such misfeasance has been shown. Were
it ultimately concluded that the directors of Steego were grossly
negligent in reacting to the IEP offer, additional issues would be
raised, including whether negligence in recommending a third party
offer could be said to be a proximate cause of any tender of stock
into that offer, and whether any damages could be shown to flow
from any such reliance upon the board's recommendation.

B.

So concluding, I need not address the interesting question whether
a tender offer extended by an innocent third party may be prelim-
inarily enjoined based only upon a provisional finding that the target
board has recommended acceptance of the offer without exercising
due care. In such a situation, the court is faced with conflicting
claims of the rights of two innocent parties-the offeror, who claims
a right to extend and close such an offer, and the shareholders, who
arguably claim a right to the considered view of the board with
respect to the offer.

The notion of enjoining an innocent party, in the exercise of
legal rights, strikes one as curious, but not altogether without prec-
edent. A court, however, would require persuasive authority for such
a step. Such authority has not been offered here and, therefore, did
I conclude differently with respect to the prospects of the ultimate

1. Four of the seven directors attending were present by telephone.
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result of the claim of board negligence, I would still decline to
preliminarily enjoin IEP's consummation of its offer in this instance.

For the foregoing reasons, the application for preliminary in-
junction against consummation of IEP's tender offer is denied. It is
so ordered.

IN RE DIAMOND SHAMROCK CORP.
No. 8798 (Consolidated)

Court of Chancery of the State of Delaware, New Castle

September 9, 1988

A board of directors, in trying to block a takeover bid, opted
for a restructuring of the company in lieu of a tender offer from
another company. Lawsuits were filed claiming breaches of fiduciary
duty and a waste of corporate assets. The parties, however, entered
into a formal stipulation of settlement. An essential part of this
settlement was that the company agreed to pay the plaintiffs' attor-
neys' fees and expenses as awarded by the court. Although no one
objected to the settlement, there was an objection to the application
for $1,075,000 in attorneys' fees and expenses. The court approved
the settlement, but deferred action on the fee application pending
the submission of supplemental briefs.

The court of chancery, per Vice-Chancellor Jacobs, held that
the present record still did not contain the information needed to
render judgment. The court further held that to perform its function
intelligently it would be necessary for counsel to submit supplemental
information, in affidavit form, disclosing: (1) whether all of the
claimed 2,000 hours represented attorney time or included time
expended by paralegal assistants, and, if so, how much; (2) the level
of experience and normal hourly rate of each attorney whose time
is included in the total; (3) the number of hours expended both
before and after the memorandum of understanding entered into in
January 1988; and (4) the number of hours expended in connection
with the preparation of the settlement papers.

1. Attorney and Client C 139

Corporations 0- 189(14), 214, 320(12)
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