
UNREPORTED CASES

A stock is nontransferable except in a narrowly defined class of
circumstances, and (4) upon any nonauthorized transfer of Class A
stock, the Class A stock automatically converts to regular common
stock having one vote per share.

Because the Class A stock would be issued to Rockwell's stock-
holders as a pro rata dividend, it would not initially affect the relative
voting power of Rockwell's stockholders. However, logic indicates,
and the proxy statement discloses, that over time the distribution of
the voting power among Rockwell's stockholders would shift dispro-
portionately in favor of those shareholders who did not sell or oth-
erwise make "unauthorized" transfers of their Class A shares. 2 That
is because all such transfers of the ten-vote-per-share Class A stock
would automatically cause that stock to be converted into common
stock having only one vote per share. As a result, all stockholders
who continued to retain their Class A stock would have ten times
the voting power (on a per share basis) of those shareholders who
did not. 3

As previously noted, Rockwell's shareholders approved the cer-
tificate amendment authorizing the Class A stock at the February,
1987 annual meeting. It appears from the record (and plaintiff does
not dispute) that that approval was overwhelming, 95,080,020 votes
being cast in favor, 21,172,359 votes cast against, and 1,141,295
votes abstaining.

II.
[1] On a motion to dismiss for failure to state a claim, it must

appear with a reasonable certainty that a plaintiff would not be

2. Authorized transfers of the Class A stock include transfers to the stock-
holders' own family members, or to certain trusts and other entities specified in
the charter amendment.

3. The Class A shares have other features designed to temper the effect of
this shift of voting power. Thus, all of the Class A shares will automatically convert
into common stock after ten years, unless extended by the Board for up to one
additional five year period. Moreover, the Board is empowered to convert the Class
A stock to common stock if it determines that there has been a material adverse
change in the stock's liquidity, marketability, or market value, under certain defined
circumstances which include a merger, consolidation, liquidation, or a sale of all
or substantially all of the corporation's assets. Thus, the amendment does not
preclude offers affecting ownership or control of the company that the Board
determines are in the company's and its stockholders' best interests. Finally, an
affirmative vote of the holders of a majority of the shares of both the Class A stock
and the common stock, each voting separately as a class, is required to alter any
of the rights or restrictions of either class of stock.
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entitled to the relief sought under any set of facts which could be
proven to support the action. Rabkin v. Philip A. Hunt Chemical Corp.,
Del. Supr., 498 A.2d 1099, 1104 (1985); Harman v. Masoneilan Int'l,
Inc., Del. Supr., 442 A.2d 487, 502 (1982).

The claims alleged in the second amended complaint fall into
two distinct categories: (i) proxy disclosure violation claims and (ii)
claims alleging fiduciary duty violations unrelated to disclosure. Al-
though the precise nature of the second category (i.e., the fiduciary
claims) is not clearly defined in the complaint, its best expression is
found in Paragraph 29, which pertinently alleges:

By virtue of their recommendation of the Proposal and their
submission of such plan to the stockholders at the February
stockholders' meeting, defendants, knowingly and in willful
violation of the fiduciary obligations owed to plaintiff and
the other members of the class, have and will have acted
in their own interests and contrary to the best interests of
plaintiff and the other members of the Class in that, inter
alia, they have and will have engaged in acts of self-dealing
by recommending a plan detrimental to the best interests
of the minority stockholders and designed for the sole or
primary purpose of entrenching themselves, deterring hostile
takeover bids which could maximize stockholder value and
diluting the voting power of the public stockholders of
Rockwell and their ability to have defendants account to
them for their actions as directors ....
The defendants contend that none of these fiduciary duty claims

is legally cognizable in the face of stockholder approval of the cer-
tificate amendment, and that the only claims which are cognizable
are those alleging improper proxy disclosures. And these, the de-
fendants argue, are deficient as a matter of law. Not surprisingly,
the plaintiff disputes that position, arguing that (i) his fiduciary claims
are viable notwithstanding the shareholders' approval of the amend-
ment, and that (ii) in any event, his proxy disclosure claims are
legally sufficient. To these contentions I now turn.

III.
[2-3] Concerning ratification, the Delaware Supreme Court has

stated in Smith v. Van Gorkom, Del. Supr., 488 A.2d 858, 890 (1985)
that:

[t]he settled rule in Delaware is that where a majority of
fully informed stockholders ratify action of even interested
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directors, an attack on the ratified transactions normally
must fail. (citation omitted).

That is because the effect of a valid shareholder ratification is to
cure any defect in the ratified transaction, except where the trans-
action is claimed to involve a gift or waste of assets, fraud, or ultra
vires. In such cases only unanimous shareholder ratification is a
complete defense. Michaelson v. Duncan, Del. Supr., 407 A.2d 211,
219 (1979). ("It is only where a claim of gift or waste of assets,
fraud or ultra vires is asserted that a less than unanimous shareholder
ratification is not a full defense.")

[4] In this case the plaintiff asserts no claim that the certificate
amendment constituted a gift or waste, a fraud, or ultra vires. Under
our corporate statute, separate classes of stock having differing voting
rights are clearly permissible (See 8 Del. C. § 151(a), and Lacos Land
Co. v. Arden Group, Inc., Del. Oh., 517 A.2d 271, 275 (1986)), and
the plaintiff does not contend otherwise. And while the plaintiff
sharply criticizes Rockwell's two-class voting structure, he offers no
reasoned argument and cites no authority to show why the amend-
ment is not a valid corporate act.4 Rather, the thrust of his argument
is that the certificate amendment should be treated as being akin to
a gift or waste of assets, because it shifted voting control from the
public shareholders to the Savings Plan which, plaintiff contends,
the defendant directors control.

Again plaintiff offers neither authority nor reasoned analysis to
support that ipse dixit assertion. Plaintiff's fiduciary duty claim, how-
ever it might be viewed cannot fairly be characterized as involving
a gift or waste of corporate assets. Because the fiduciary duty claim
does not fall within any recognized exception to the defense of
shareholder ratification, the only claim that may properly be con-
sidered on this motion concerns the validity of the ratification itself,
i.e., the alleged proxy disclosure violations. Smith v. Van Gorkom, 488
A.2d at 890. The question therefore becomes whether the proxy
disclosure claims are sufficient to withstand a motion to dismiss.
That issue is next addressed.

4. Plaintiff emphasizes that SEC Rule 19 C-4, adopted last year, proscribes
the listing of securities that would entail such a dual class voting structure. However,
that Rule expressly "grandfathers" two-tier voting stock plans such as Rockwell's,
that were in existence at the time of its adoption. See Exchange Act Release No.
25,891, 53 Fed. Reg. 26,376, 26,386 (July 12, 1988).
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IV.
In his complaint plaintiff alleges that the proxy statement was

materially false and misleading in seven distinct respects. However,
plaintiff relies upon only two of those disclosure claims in his brief,
the other five having consequently been abandoned. The balance of
plaintiff's disclosure contentions consist of newly-minted arguments
that were raised for the first time in plaintiff's answering brief.

The two disclosure claims alleged in the complaint are that (a)
the proxy statement fails to disclose that the sole purpose of the
certificate amendment was to shift voting control of Rockwell into
the hands of the participants in the Employee Savings Plan, and
that (b) the proxy statement omits to disclose that Rockwell's financial
advisor, Morgan Stanley, would receive a $500,000 fee if the cer-
tificate amendment was approved, but would otherwise be paid on
a time and efforts basis. The other disclosure violation contentions
(i.e., those not alleged in the complaint) are that the proxy statement
omits to disclose that (c) the defendants expected that the Savings
Plan participants would vote in favor of any management proposal
presented to stockholders; (d) the defendants exercise de facto control
over the Savings Plan; and that (e) the defendants expected that the
Savings Plan participants would retain all their Class A stock, while
the public stockholders would transfer all their Class A stock. (Plain-
tiffs Answering Br., at 40-41).

[5] None of these claimed disclosure violations is actionable as
a matter of law. Given the extensive proxy statement disclosure of
the critical features, purposes and likely effects of the certificate
amendment, none of the omitted information would have been viewed
by a reasonable shareholder as significantly altering the total mix of
information made available to shareholders. Rosenblatt v. Getty Oil,
Co., Del. Supr., 493 A.2d 929, 944 (1985); Williams v. Geier, Del.
Ch., C. A. No. 8456, Berger, V.C. (May 20, 1987) at 12. In
addition, the last three claimed disclosure violations (i.e., claims (c),
(d), and (e)) are legally insufficient because they do not form a
subject of any allegation in the now-twice-amended complaint. For
a contention to rise to the status of a claim that will be considered
on a motion to dismiss, it must be alleged in the complaint. See Zirn
v. VLI Corporation, Del. Ch., C. A. No. 9488, Hartnett, V.C. (July
17, 1989); Haber v. Bell, Del. Ch., 465 A.2d 353 (1983); 5 Wright
& Miller, Federal Practice and Procedure, Civil § 1356 (1969). The
plaintiff, having not seen fit to embody his contentions in his com-
plaint, cannot now be heard to interpose those contentions, in the
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form of arguments advanced in his brief, as a basis to defeat a Rule
12(b)(6) motion to dismiss.

The disclosures relating to the proposed certificate amendment
are detailed and extensive. They occupy twelve printed, double
columned pages in the proxy statement. In addition to describing
the Class A stock's voting and limited transferability features, the
proxy statement made detailed disclosures concerning the purpose
and effect of the issuance of that stock.

As for the purpose of the amendment, the proxy statement
disclosed that the Board had determined that the best interest of the
corporation and its stockholders was "to preserve the environment
in which management and employees continue to have a balanced
focus on long range and short range objectives" by affording the
Board "time to evaluate and consider properly any offers affecting
the ownership and control of the Corporation." (Proxy St., p.19).
Also disclosed is that the Board had considered a variety of defensive
steps, including "poison pill" warrants, voting limitations on the
holders of large blocks of stock, and issuing to management stock
with "supervoting" rights. However, the Board had determined to
propose the Class A stock certificate provision, which

would result in the long-term investors in the Corporation
having more significant voice in its direction than short-
term holders. In this connection, the Board of Directors
has taken into account the fact that the Trustee under the
Corporation's Savings Plan ... holds for participating em-
ployees of the Corporation approximately 30% of the Cor-
poration's total outstanding voting securities and for many
years has been the largest stockholder of the Corporation.
Id.5

As for the amendment's intended effect, the proxy statement
disclosed that it "may well have the intended effect of making more
difficult or discouraging any unfriendly efforts to acquire the Cor-
poration." Id. The proxy statement repeatedly points out that because
of their transfer restrictions, the Class A shares, which carry ten
votes per share, will over time be converted into shares of common
stock having one vote per share. Accordingly, "all holders of Class

5. The proxy statement elsewhere discloses that such long term holders
include the directors, officers, and beneficial owners of shares held by the Savings
Plan Trustee. Id. at 27.
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A Common Stock who continue to hold their stock . . .will realize
over time an increase in their relative voting power in the Corpo-
ration." (Proxy St., p.21). And that, the proxy statement specifically
notes,

could result in some disadvantages to stockholders. For
example, the ability of stockholders to remove incumbent
directors or management would be reduced, even if such
actions were favored by a majority of the holders of the
Common Stock, as would the ability to benefit from other
transactions that are opposed by the holders of the Class
A Common Stock .... Id.

Finally, in even more pointed disclosures, the proxy statement
made it unmistakably clear that control of Rockwell could or would
shift to the directors, officers, and employees who are participants
in the Savings Plan and other plans:

The Corporation cannot predict to what extent stockholders
will elect to convert their Class A Common Stock. De-
pending on the extent to which other holders of Class A
Common Stock elect to convert their Class A Common
Stock, the relative aggregate voting power of directors,
officers and employees who on or after the Distribution are
or become beneficial owners of shares held by the [Savings
Plan] Trustee and other employee benefit and stock own-
ership plans may increase substantially over time. This
becomes even more likely, if as presently contemplated,
additional shares of Class A Common Stock are issued in
respect of employee stock option benefit and stock ownership
plans.

Proxy St., p.2 6 .

For example, if following the Distribution, all stockholders
other than directors and officers of the Corporation and the
Trustee were to sell their Class A Common Stock or oth-
erwise convert their Class A Common Stock into Common
Stock (other than to Permitted Transferees) the aggregate
voting power of all of the Corporation's stockholders held
by the directors, officers and the Trustee, who own ap-
proximately 31 % of the outstanding shares of common stock
would be approximately 71 % and the aggregate voting
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power of all other stockholders of the Corporation, who
own approximately 69% of the outstanding shares of com-
mon stock would be approximately 29% ....
The foregoing example is illustrative only. The actual effect
on the relative voting power of the directors and officers
and on the beneficial owners of shares held by the Trustee
will depend on the extent to which stockholders sell their
Class A Common Stock or convert their Class A Common
Stock into Common Stock, the extent to which directors
and officers and the Trustee retain their Class A Common
Stock, and the extent to which additional equity securities
are issued in the future. Id. at 27.

Lastly, the proxy statement disclosed that the amendment would

render more difficult or discourage the assumption of control
of the Corporation by a holder of a large block of the
Corporation's voting securities, a merger proposal, a tender
offer, a proxy contest or the removal of incumbent directors
or management, even if such action were favored by holders
of a majority of the Common Stock, other than the holders
of Class A Common Stock, and may prove beneficial to
management in a hostile takeover attempt.

Proxy St., p. 28.
[6] Given these painstaking and entirely candid disclosures, it

is apparent to this Court that the disclosure of the additional "facts"
that plaintiff contends were wrongfully omitted, would not have
significantly altered the total mix of information made available to
Rockwell's stockholders. To any reasonable stockholder reading the
proxy statement it would have been clear that if the certificate
amendment were approved, voting control could or would likely shift
from the public shareholders to long term stockholders, specifically
to the officers, directors, and employee participants in the Savings
Plan. The result would be to entrench incumbent management and
the Board. To argue, as plaintiff does, that the proxy statement
should have embellished these disclosures by adding to them a con-
fession of corporate wrongdoing in the form of a statement that the
defendants' primary purpose was entrenchment, is simply not re-
quired. Williams v. Geier, supra at 12; Weingarden & Stark v. Meenan
Oil Co., Del. Ch., C. A. Nos. 7291 & 7310, Berger, V.C. (January
2, 1985) at 7; Fisher v. United Technologies Corp., Del. Ch., C. A.
No. 5847, Hartnett, V.C. (May 12, 1981) at 8.

1990]



DELAWARE JOURNAL OF CORPORATE LAW

[7] Similarly immaterial are the "effect" disclosures that plaintiff
contends should have been included. First, plaintiff argues that the
defendants should have disclosed their expectation that the Savings
Plan employee participants would vote in favor of management's
position on any issue submitted to shareholders. That argument fails,
because it rests upon a legally unsupported premise that directors
are required to disclose which stockholders they "expect" will support
(and, presumably, those which are expected to oppose) future man-
agement-sponsored proposals.

Second, plaintiff contends that the directors were obliged to
disclose that they had "de facto" control over the Savings Plan. Such
an argument, might, in these circumstances, have merit if the di-
rectors had de jure control, b*ut here it is undisputed that they did
not. 6 That being the case, it is unclear precisely what factual infor-
mation plaintiff claims should have been communicated to the share-
holders. The Court is not required to speculate as to what the plaintiff
may have in mind by his use of a Latinate term (de facto control),
the meaning of which is (at least in this context) obscure.

Third, nothing material would have been added by a disclosure
that the defendants expected that the Savings Plan participants would
retain their Class A shares and that the public shareholders would
sell theirs. That is because that possible scenario and its likely effect
were in fact disclosed.7 To that information the defendants were not
required to add their subjective opinion as to whether that particular
scenario (over which they had no control) would or would not occur.
The proxy statement fairly indicated that scenario as one of many
possible vote-shifting outcomes, and that the degree of the shift would
depend upon many variables that could not be predicted. The scenario
in which management, the Board and the Savings Plan would wind
up with over 70% of the voting power was at one extreme of that
spectrum. Those disclosures, in the circumstances, were sufficient.

Finally, plaintiff cites no authority, or makes any reasoned
argument, why the nature of the fee paid to Morgan Stanley should
be deemed material. Plaintiff argues that what is material is not the

6. The Savings Plan contains a "pass through" provision which permits
each employee participant to direct the Trustee how to vote the employees' shares.

7. On pages 26-27, the proxy statement disclosed a scenario whereby if
management and the Savings Plan retained all their Class A stock and the public
stockholders sold their Class A stock, the relative voting power of Rockwell stock-
holders would shift from a 69%-317% split in favor of the public stockholders to a
71%-29% split in favor of management and the Savings Plan.
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amount of the fee, but rather its contingent nature, which establishes
that Morgan Stanley had a conflict that tainted its advice to the
Board. However, the complaint contains no allegation- that challenges
the substance of that advice, and the plaintiff offers no other rationale
explaining why that fee arrangement would have been material to
a reasonable stockholder considering whether or not to vote in favor
of the certificate amendment. No persuasive showing has been made
as to how that information, in that particular context, would have
been material.

Accordingly, the plaintiff's disclosure claims are insufficient as
a matter of law.

For the reasons discussed, the defendants' motion to dismiss the
complaint for failure to state a claim is granted. IT IS SO OR-
DERED.

ZIRN v. VLI CORP.
No. 9488

Court of Chancery of the State of Delaware, New Castle
July 17, 1989

Plaintiff brought a class action suit on behalf of former share-
holders of VLI Corporation against VLI Corporation, VLI directors,
and American Home Products Corporation, a successful tender of-
feror for VLI shares. Plaintiff sought rescissory and compensatory
damages alleging that the defendants committed breaches of fiduciary
duties, conversion, fraud, conspiracy to defraud, and engaged in
insider trading by failing to fully disclose all material information
relating to a merger agreement between VLI and American Home
Products. Defendants moved to dismiss portions of the complaint on
grounds that plaintiff had failed to state a claim upon which relief
could be granted against them or that plaintiff had failed to plead
fraud with particularity.

The court of chancery, per Vice-Chancellor Hartnett, dismissed
(1) plaintiffs claims against American Home for allegedly breaching
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its duties of candor in entire fairness to VLI shareholders; (2) plain-
tiffs claim against American Home for allegedly engaging in insider
trading; (3) plaintiff's allegations against VLI to the extent they
sought to hold VLI responsible for alleged admissions or misrep-
resentation in American Home's offer to purchase; and (4) plaintiff's
claim alleging that the VLI directors were directly liable for con-
version.

The vice-chancellor, however, denied the motions of (1) all
defendants to dismiss the claims for fraud and conspiracy to defraud,
(2) American Home to dismiss the claims of aiding and abetting the
alleged breaches of fiduciary duty by VLI, and (3) the individual
defendants to dismiss plaintiff's allegations that the VLI directors
aided and abetted a conversion.

1. Pretrial Procedure C 624, 687

On a motion to dismiss for failure to state a claim, all well-
plead factual allegations must be taken as being true and a court
cannot dismiss a claim unless it appears to a reasonable certainty
that the plaintiff would not be entitled to relief under any state of
ascertained facts.

2. Pretrial Procedure C-= 624, 683

Upon considering a motion to dismiss for failure to state a claim,
the court must construe the complaint and all inferences contained
therein in the light most favorable to the plaintiff.

3. Pleading C--- 8(21), 41, 48

A complaint must fairly apprise the defendants as to the facts
which are relied upon by the plaintiff.

4. Pretrial Procedure 0 687, 689

Inferences or conclusions of law contained in a complaint will
not be assumed to be true without specific allegations of fact which
support the inferences or conclusions.
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5. Pleading C--- 16, 354(6)

While vagueness alone generally does not warrant dismissal of
an action, the action may be properly attacked on this ground where
the plaintiff alleges fraud. DEL. CH. CT. R. 9(b).

6. Pretrial Procedure 0= 681

In considering a motion to dismiss, only those matters referred
to in the pleadings are to be considered by the court.

7. Corporations 0 307

Under Delaware law, a fiduciary duty is owed to the shareholders
of a corporation by the officers and directors of the corporation and
by a shareholder who owns a majority interest or exercises control
over the business affairs of the corporation and, in rare instances,
by employees of the corporation.

8. Corporations C 307

A fiduciary duty is imposed upon those who are privy to material
information obtained in the course of representing corporate interest
and the actions of those who join the wrongdoer in misconduct are
equally tainted.

9. Corporations C--- 307

A tender offer is not subject to a fiduciary duty of candor to
the target corporation shareholders when it produces and distributes
its offer to purchase.

10. Pretrial Procedure C 681

On a motion to dismiss pursuant to Rule 12(b)(6), a court's
inquiry is limited to the allegations set forth in the complaint. DEL.
CH. CT. R. 12(b)(6).

11. Corporations 0- 241, 307

Securities Regulation C 136
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Under Delaware law, in order to state a claim against a non-
fiduciary for aiding and abetting a breach of fiduciary duty, a plaintiff
must allege: (1) the existence of a fiduciary relationship, (2) a breach
of that relationship, and (3) "knowing participation" by the defen-
dant in the fiduciary's breach.

12. Securities Regulation 0 53, 110

Stock trading by one who possesses knowledge not available to
the general public is not prohibited by Delaware state statute$ and
stock trading by one who possesses knowledge not available to the
general public has not generally been considered to be a tort at
common law unless coupled with a breach of fiduciary duty.

13. Securities Regulation 0 110

Liability for insider trading may be extended beyond the strict
fiduciary context if an employee has assumed a special position of
trust and confidence and, therefore, could not misuse his position
for personal profit.

14. Securities Regulation 0=- 108, 123

Parties to confidentiality agreements in the context of corporate
takeovers often remain strident adversaries with clearly defined, in-
dependent interests.

15. Securities Regulation 0 108, 110

The mere signing of a confidentiality agreement during the
course of takeover negotiations between two independent entities does
not create a relationship analogous to the employer/confidential em-
ployee relationship.

16. Securities Regulation C 108, 302

It is a settled rule of law that the duty to refrain from trading
stock arises not from the fact that the 'particular investor has more
information than others, but rather from some special relationship
that exists.
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17. Pleading 0= 8(15), 41

The purpose of Delaware Chancery Court Rule 9(b), requiring
that fraud be plead with particularity, is to apprise a defendant of
which acts are complained of and which acts the defendant is re-
sponsible for or should be held liable for. DEL. CH. CT. R. 9(b).

18. Pleading C= 8(15), 8(21), 41

The requirements of Delaware Chancery Court Rule 9(b) are
satisfied and the philosophy of the rule permitting notice pleading
is unencumbered as long as a complaint affords the defendant notice
of the particular claims against him and evidences a reasonable belief
on plaintiff's part that the complaint, when read as a whole, has
merit. DEL. CH. CT. R. 9(b).

19. Conspiracy 0= 9

In order to state a claim for civil conspiracy to defraud, a
plaintiff must sufficiently allege the following elements: (1) two or
more persons, (2) an object to be accomplished, (3) "a meeting of
the minds" on the object or course of action, (4) one or more
unlawful overt acts, and (5) damage as a proximate result thereof.

20. Securities Regulation C-- 108, 302

Under Delaware law, there is no cause of action for breach of
the duty of candor against a target company for alleged omissions
or misrepresentations by the acquiring party in an arm's-length
transaction.

21. Trover and Conversion C-- 1

Conversion is defined as an act of dominion wrongfully exerted
over the property of another in denial of his right or inconsistence
with it.

22. Trover and Conversion C-- 34(2)

In order to prevail in an action for conversion, the plaintiff
must demonstrate that: (1) he has a property interest in the property
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allegedly converted; and (2) he had a right to possession of allegedly
converted property; and (3) the property was, in fact, converted.

William Prickett, Esquire, Michael Hanrahan, Esquire, and Philip
B. Obbard, Esquire, of Prickett, Jones, Elliott, Kristol, Schnee,
Wilmington, Delaware; and Arthur T. Susman, Esquire, and Terry
R. Saunders, Esquire, of Susman, Saunders & Buehler, Chicago,
Illinois, of counsel, for plaintiff.

Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Donovan Leisure Newton & Irvine, of
New York, New York, of counsel, for defendants VLI Corporation
and American Home Products Corporation.
Hill Wynne Troop & Meisinger, Los Angeles, California, of counsel,
for defendants Elliott, Brown and North.

Gibson, Dunn & Crutcher, Newport Beach, California, of counsel,
for defendant Vorhauer.

HARTNETT, Vice-Chancellor

I

After a successful tender offer had been completed by American
Home Products Corporation for the shares of VLI Corporation,
plaintiff brought this purported class action suit claiming a broad
spectrum of wrongs by both the Tender Offeror, the target, and the
target's directors.

Each of the various defendants moved to dismiss portions of the
complaint on the grounds that plaintiff had failed to state a claim
upon which relief can be granted against them or that plaintiff had
failed to plead fraud with particularity. I find that plaintiffs claims
against American Home for allegedly breaching its duties of candor
and entire fairness to VLI Corporation's shareholders and allegedly
engaging in insider trading must be dismissed.

I further find that the allegations against VLI Corporation must
be dismissed to the extent that they seek to hold VLI Corporation
responsible for alleged omissions or misrepresentations in American
Home's Offer to Purchase. I also find that the conversion claim
against the VLI Corporation directors must be dismissed to the
extent it seeks to hold them directly liable for conversion.
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I deny, however, the motions of all defendants to dismiss the
fraud and conspiracy to defraud claims against them and I deny
American Home's motion to dismiss the claims of aiding and abetting
the alleged breaches of fiduciary duty by VLI Corporation and its
directors. I also deny the individual defendants' motion to dismiss
to the extent it is claimed that they aided and abetted American
Home's conversion of the class' shares.

BACKGROUND

II
The plaintiff, Marilyn Zirn, is a minority shareholder of de-

fendant VLI Corporation. Defendants are VLI Corporation, its di-
rectors, and American Home Products Corporation ("American
Home"), the corporation which made an arm's-length tender offer
for all the stock of VLI Corporation. Zirn brought this purported
class action seeking rescissory and compensatory damages arising
from a successful tender offer by American Home for all the shares
of VLI Corporation, apparently followed by a cash out merger. Zirn
filed her complaint on December 17, 1987, eight days after the close
of the tender offer and apparently prior to the effective date of the
merger. No amended complaint has been filed and the closing of
the second stage cash out merger has not even been alleged.

Plaintiff's theory of liability is predicated, to a large extent, on
an earlier aborted merger of VLI Corporation with American Home
and American Home's subsequent successful tender offer, at a lower
price, for the shares of VLI Corporation. In the Complaint, Zirn
alleges, inter alia, that one or more of the defendants: (1) breached
their fiduciary duty of candor and entire fairness to VLI Corpora-
tion's stockholders, (2) aided and abetted the breach of fiduciary
duties owed to the shareholders of VLI Corporation, (3) engaged in
illegal insider trading, (4) wrongfully converted the VLI Corporation
stock of plaintiff and the class, (5) fraudulently induced VLI Cor-
poration's shareholders to permit American Home to acquire VLI
Corporation, and (6) conspired to defraud plaintiff and the class of
their stock in VLI Corporation.

THE FACTS

III
According to the allegations in the Complaint, on August 30,

1987, VLI Corporation and American Home entered into an agree-
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ment (the "Original Merger Agreement") which provided that a to-
be-formed wholly-owned subsidiary of American Home would merge
with VLI Corporation. The execution of the Original Merger Agree-
ment with American Home was the culmination of a four month
effort by Dillon Read Co., Inc., VLI Corporation's investment
banker, to secure a buyer for the company. Dillon Read purportedly
contacted numerous parties who it believed might have an interest
in acquiring VLI Corporation and those who expressed an interest
were provided with certain relevant confidential information. Amer-
ican Home was the only potential acquirer which made a firm
proposal for VLI Corporation as a whole.

Pursuant to the Original Merger Agreement, each share of VLI
Corporation would have been converted into a right to receive $7
in cash. It was provided, however, that if the merger did not occur
prior to March 1, 1988, either party could terminate the agreement.
A further condition of the Original Merger Agreement provided that
a patent on VLI Corporation's primary product, a spermicide-car-
rying contraceptive sponge ("the Patent"), which had expired due
to the failure of the Corporation to pay the requisite maintenance
fees to the United States Patent and Trademark Office, be reinstated
prior to the merger. VLI Corporation and American Home also
entered into a stock option agreement whereby American Home was
granted options to purchase 3,000,000 shares of VLI Corporation
at $7 per share. This option allegedly served to "lock-up" or impede
further bidding for VLI Corporation.

On September 5, 1987, VLI Corporation petitioned the Patent
Office to reinstate the Patent. Although this petition was dismissed,
a Petition for Reconsideration with the Patent Office was filed on
October 21, 1987. As of the date of the filing of the Complaint, the
Petition for Reconsideration was still pending before the Patent
Office.

Shortly after the October 1987 stock market decline, VLI Cor-
poration and American Home renegotiated their August 30 Merger
Agreement which was later amended and restated as of November
3, 1987 (the "Revised Agreement"). The Revised Agreement pro-
vided that, instead of a merger, American Home would make a
tender offer for all of the common stock of VLI Corporation at $6.25
per share, which was 75 cents less than the original merger price.
If American Home acquired at least 50.15% of the common shares,
VLI Corporation would then be merged into an American Home
subsidiary with the remaining shares being converted into rights to
receive $6.25 in cash. This Revised Agreement eliminated the critical
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precondition of patent reinstatement and also did away with the stock
option agreement. However, it added a provision that VLI Cor-
poration would pay American Home a termination fee of up to $2.5
million in the event of a third-party acquisition of VLI Corporation
within 18 months of the termination of the Revised Agreement.

On November 10, 1987, American Home commenced its Tender
Offer to purchase the common shares of VLI Corporation at $6.25
per share and distributed an offering circular (the "Offer to Pur-
chase") to the stockholders of VLI Corporation. On November 9,
1987, VLI Corporation filed a Schedule 14D-9 with the Securities
and Exchange Commission which it later sent to its shareholders.
In the Schedule 14D-9, the directors of VLI Corporation recom-
mended the acceptance of the Tender Offer. The Tender Offer closed
on December 9, 1987, with over 90% of the VLI Corporation shares
having been tendered.

On December 17, 1987, plaintiff brought this purported class
action, seeking rescissory and compensatory damages, alleging that
all the defendants failed to fully disclose all material information
relating to the November 3 Revised Agreement. In particular, plain-
tiff alleges in Count I that American Home, VLI Corporation and
its directors breached their duty of candor to the stockholders of
VLI Corporation by failing to disclose: (1) the real reasons for
abandonment of the August 30 Merger Agreement; (2) the facts
concerning the loss and likely reinstatement of the Patent; (3) a text
or a summary of the Delaware appraisal statute, 8 Del. C. § 262;
and (4) the existence of a potential conflict of interest faced by certain
of the directors of VLI Corporation due to their alleged potential
liability in connection with the possible loss of the patent.

In Count II, plaintiff alleges that VLI Corporation and its
directors breached their fiduciary duty to the stockholders by agreeing
to the Tender Offer and subsequent merger at an unfair price.

In Count III, plaintiff alleges that American Home breached
its duty of entire fairness to VLI Corporation and its shareholders.

In Count IV, plaintiff alleges that the VLI Corporation Directors
breached their fiduciary duty of care by, inter alia, not taking adequate
steps to protect the validity and enforceability of the Patent, and
failing to solicit and consider other proposals to the Revised Agree-
ment.

In Count V, plaintiff alleges that American Home engaged in
insider trading because it failed to disclose inside information which
it learned about VLI Corporation to VLI Corporation's other share-
holders.
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In Count VI, plaintiff alleges that American Home wrongfully
converted plaintiffs stock and that the Directors of VLI Corporation
aided and abetted this conversion.

Lastly, in Count VII, plaintiff alleges that VLI Corporation,
its directors, and American Home defrauded the stockholders of VLI
Corporation of their shares by failing to disclose material facts in
the Offer to Purchase and Schedule 14D-9 filings. Count VII also
alleges that the defendants collectively engaged in a conspiracy to
defraud the stockholders of their shares.

THE STANDARD OF REVIEW ON A MOTION TO DISMISS

IV
[1-2] On a motion to dismiss for failure to state a claim, all

well plead factual allegations must be taken as being true and a
court cannot dismiss a claim unless it appears to a reasonable certainty
that the plaintiff would not be entitled to relief under any state of
ascertained facts. Del. State Troopers Lodge v. O'Rourke, Del. Ch., 403
A.2d 1109 (1979). And a court must construe the complaint and all
inferences contained therein in the light most favorable to the plaintiff.
Weinberger v. UOP, Inc., Del. Ch., 409 A.2d 1262 (1979); Morgan v.
Wells, Del. Ch., 80 A.2d 504 (1951).

[3-5] The complaint, however, must fairly apprise the defendants
as to the facts which are relied upon by plaintiff, Jefferson Chemical
Co., Inc. v. Mobay Chemical Co., Del. Ch., 253 A.2d 512 (1969), and
inferences or conclusions of law or fact will not be assumed to be
true without specific allegations of fact which support the inferences
or conclusions. Bergstein v. Texas Intern. Co., Del. Ch., 453 A.2d 467
(1982), app. den., Texas Intern. Co. v. Bergstein, Del. Supr., 461 A.2d
695 (1983). While vagueness alone generally does not warrant dis-
missal of an action, the action may be properly attacked on this
ground where the plaintiff alleges fraud. Mayer v. Adams, Del Supr.,
174 A.2d 313 (1961); Chancery Rule 9(b).

[6] In considering a motion to dismiss, only those matters re-
ferred to in the pleadings are to be considered by the Court. Haber
v. Bell, Del. Ch., 465 A.2d 353 (1983). One of the difficulties in
considering these motions has been the parties' references, in their
briefs and at oral argument, to factual assumptions which are not
set forth in the Complaint.

AMERICAN HOME'S MOTIONS
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First to be considered is American Home's Motion to Dismiss.
American Home, the Tender Offeror, seeks dismissal against it of
Counts I, II, III, V and VII of the Complaint on the grounds that
the counts fail to state a claim upon which relief may be granted
against it. Chancery Rule 12(b)(6). American Home also contends
that Count VII must be dismissed because the alleged fraud has not
been plead with sufficient particularity. Chancery Rule 9(b).

VI
Counts I and III of the Complaint assert that American Home

breached fiduciary duties of candor and entire fairness to the share-
holders of VLI Corporation, the Tender Offer target. Count II, if
in fact directed to American Home, alleges a breach of duty based
primarily upon the "fair price" aspect of the entire transaction.
Therefore, my discussion of American Home's motion to dismiss
Count III also implicitly addresses its argument in favor of a dismissal
of Count II.

[7-8] Delaware law is clear that a fiduciary duty is owed to the
shareholders of a corporation by the officers and directors of the
corporation and by a shareholder who owns a majority interest or
exercises control over the business affairs of the corporation and, in
rare instances, by employees of the corporation. ruanhoe Partners v.
Newmont Mining Corp., Del. Supr., 535 A.2d 1334 (1987); Weinberger
v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983). A fiduciary duty is
also imposed upon those who are privy to material information
obtained in the course of representing corporate interests and the
actions of those who join the wrongdoer in misconduct are equally
tainted. Mills Acquisition Co. v. MacMillan, Inc., Del. Supr., Nos. 415
and 416 (1988), .A.2d .__-(May 3, 1989), slip op. p. 50.

American Home argues that because it has not been alleged (as
it could not) that it was an officer, director, employee, or controlling
stockholder of VLI Corporation at the time of the alleged breaches
of fiduciary duty, it could not be a fiduciary as to VLI Corporation
or its shareholders and therefore owed them no duties of candor. It
relies on Gilbert v. El Paso Co., Del. Ch., 490 A.2d 1050 (1984),
where it was held that a tender offeror which was not an officer,
director or controlling shareholder of the target owed no fiduciary
duty to the target's shareholders. See also Kaplan v. Centex Corporation,
Del. Ch., 284 A.2d 119 (1971).

The plaintiff, on the other hand, argues that because American
Home allegedly acquired superior knowledge or information from
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VLI Corporation it was under a duty to advise the target's share-
holders of the material information acquired. In support of this
proposition, plaintiff relies solely upon certain language in Weinberger
v. UOP, Inc., supra, at 711 (hereinafter "Weinberger"), which states:

"[O]ne possessing superior knowledge may not mislead any
stockholder by the use of corporate information to which
the latter is privy. . . .Delaware has long imposed this duty
even upon persons who are not corporate officers or di-
rectors, but who are nonetheless privy to matters of interest
or significance to their company. (Emphasis added).

I am not persuaded, however, that the Weinberger Court intended
to overrule Gilbert and place a duty of candor upon an acquiring
entity which had no pre-existing relationship with the target. Wein-
berger involved a majority stockholder who failed to disclose material
information to the corporation's other shareholders and the Delaware
Supreme Court merely held that the majority stockholder owed a
fiduciary duty to the corporation it controlled and to the corporation's
other shareholders. The language cited by plaintiff appears in that
part of the opinion where the Court discussed the fair dealing aspect
of the duty of entire fairness which attaches in the context of an
interested party transaction. See also Walton v. Morgan Stanley & Co.,
Inc., 623 F.2d 796 (2d Cir. 1980) (the Court, in applying Delaware
law, held that the receipt of confidential information by an unsuc-
cessful acquirer in takeover negotiations did not create a fiduciary
relationship with target's shareholders).

[9] Under the circumstances of this case, I find that American
Home did not assume the role of a fiduciary to the VLI shareholders
when it made its Tender Offer for all the shares of VLI Corporation
and, therefore, it was not subject to a fiduciary duty of candor when
it produced and distributed its Offer to Purchase. See Citron v. Fairchild
Camera and Instrument Corp., Del. Ch., C.A. No. 6085, Allen, C.,
slip op. at 52 (May 19, 1988).

Accordingly, American Home's motion to dismiss Count I as
to it must be granted.

VII
In response to American Home's motion to dismiss Count III,

the plaintiff argues that once the Tender Offer was closed and
American Home gained effective control of VLI Corporation, Amer-
ican Home assumed a fiduciary status and, therefore, at that time,
came under a duty not to complete a merger that was not entirely
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fair to the minority shareholders of VLI Corporation. See Weinberger
v. UOP, Inc., supra.

Assuming, for sake of argument, that American Home assumed
a fiduciary duty to the VLI shareholders at this point, the Complaint
is nevertheless devoid of any factual allegations to support a claim
of breach of fiduciary duty to the stockholders of VLI Corporation
by American Home.

The Complaint contains no factual allegations whatsoever con-
cerning American Home's conduct, or as to any events occurring
after the closing of the tender offer on December 9. The unamended
Complaint was filed on December 17, 1987, just eight days after
the dosing of the Tender Offer and before the effectuation of the
alleged merger. No amended complaint has been filed and, therefore,
there is not even an allegation that a second-step merger took place.

[10] On a motion to dismiss pursuant to Rule 12(b)(6), a court's
inquiry is limited to the allegations set forth in the complaint. See
5 WRIGHT & MILLER, Federal Practice and Procedure: Civil § 1356
(1969); Haber v. Bell, supra.

American Home's motion to dismiss Count III against it, there-
fore, must be granted.

VIII
As part of Counts I and II, the plaintiff also claims that American

Home "aided, abetted and induced" the director defendants into
allegedly breaching their fiduciary duty to VLI Corporation and its
shareholders.

[11] Under Delaware law, in order to state a claim against a
non-fiduciary for aiding and abetting a breach of fiduciary duty, a
plaintiff must allege: (1) the existence of a fiduciary relationship, (2)
a breach of that relationship, and (3) "knowing participation" by
the defendant in the fiduciary's breach. Wdnberger v. Rio Grande
Industries, Inc., supra; Gilbert v. El Paso Co., supra.

The Complaint dearly sets forth sufficient facts to satisfy the
first two elements necessary to assert a claim of aiding and abetting
the breach of a fiduciary duty. As to the third element, although
the Complaint fails to specifically allege that American Home "know-
ingly participated" in the directors' alleged breach of their fiduciary
duty to the VLI Corporation shareholders, I find that it can be
logically inferred by reasonable inferences drawn from facts alleged
in the Complaint that, if the directors in fact breached their fiduciary
duty, American Home may have knowingly participated in, and been
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actively involved in, the breach. Compare Gilbert v. El Paso Co.,
supra (offeror charged with knowledge of target board's breach of
fiduciary duty where board's interests were preferred at the expense
of its shareholders) with Weinberger v. Rio Grande Indus., Inc., Del.
Ch., 519 A.2d 116 (1986) (claim dismissed where there was no
evidence that offeror played role in Board's decision not to disclose
certain information).

The Complaint specifically alleges that the director defendants
were faced with a conflict of interest arising from their potential
liability to the shareholders of VLI Corporation if the Patent was
ultimately lost. It can therefore be reasonably inferred that American
Home was aware of the VLI directors' conflict when it negotiated
the Revised Agreement with the directors of VLI and, therefore, it
was possible that American Home may have been afforded some
advantage because of it. The Complaint further indicates that Amer-
ican Home and VLI Corporation and its directors worked closely
together in drafting American Home's Offer to Purchase and VLI
Corporation's Schedule 14D-9.

In sum, when looking at the Complaint in the light most fa-
vorable to the plaintiff, I can infer (if only barely so) that American
Home may have aided and abetted a breach of fiduciary duty by
the VLI director-defendants. Therefore, American Home's motion
to dismiss the aiding and abetting breach of fiduciary claim against
it must be denied.

Ix
American Home also moved for the dismissal of Count V of

the Complaint which alleges that American Home engaged in illegal
"insider trading" because it consummated its Tender Offer after
becoming privy to certain confidential information that was not
disclosed to VLI Corporation's other shareholders, including infor-
mation regarding the status of the Patent.

[12] Stock trading by one who possesses knowledge not available
to the general public is not prohibited by a state statute in Delaware,
however, nor has it been generally considered to be a tort at common
law unless coupled with a breach of a fiduciary duty. See Walton v.
Morgan Stanley & Co., Inc., supra. See also Dirks v. SEC, 463 U.S.
646 (1983) (duty to disclose under Section 10(b) of the Securities
Act of 1934 arises from the existence of a fiduciary relationship). I
again note that the Complaint was filed prior to the effectuation of
any purported second-step merger and it has not been amended.
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Plaintiff's insider trading claim, therefore, must be considered as
having arisen during American Home's Tender Offer.

Even assuming, arguendo, that the dosing of a tender offer, under
certain circumstances, might constitute insider trading, I find that
the absence of any allegation of fact which, if true, would show the
existence of a fiduciary or some other special fiduciary-like relation-
ship between American Home and the VLI Corporation shareholders,
prior to the closing of the Tender Offer, is fatal to plaintiff's insider
trading claims.

[13] In Brophy v. 'Cities Service Co., supra, this Court extended
liability for insider trading beyond the strict fiduciary context when
it found that an action was stated against a confidential employee
who, having used secret information relating to his employer's plan
to buy back its shares in the open market, personally profited from
trading in his employer's stock. The Court found that the employee
had assumed a special position of trust and confidence, analogous
to that of a fiduciary, towards his employer and, therefore, could
not misuse his position for personal profit. Brophy, 70 A.2d at 7.
See also Loft, Inc. v. Guth, Del. Ch., 2 A.2d 225 (1938), aff'd, Del.
Supr., 5 A.2d 503 (1939).

The plaintiff's claim here is predicated on the analogous theory
that American Home assumed a special position of trust and con-
fidence vis-a-vis the VLI Corporation shareholders when it received
certain non-public information from VLI Corporation pursuant to
an agreement of confidentiality. The plaintiff, however, cites no
authority directly supporting this theory and her argument ignores
that, in this instance, the confidentiality agreement had as its sole
purpose the inducement of bonafide offers from interested parties for
the purchase of VLI Corporation.

[14-15] There are no facts alleged which, if true, would indicate
that American Home occupied a special position of trust and con-
fidence vis-a-vis the VLI Corporation shareholders. American Home
owned no shares of VLI Corporation prior to the closing of its
Tender Offer, and it has not been alleged that American Home
exerted any effective control over VLI Corporation or its Board. By
agreeing not to disclose confidential information American Home
undertook certain contractual duties, but these duties in no way
affected the underlying third-party relationship of the entities. Parties
to confidentiality agreements in the context of corporate takeovers
often remain strident adversaries with dearly defined, independent
interests. See, e.g., In re Holly Farms Shareholders Litigation, Del. Ch.,
C.A. No. 10350-NC (Consolidated), Hartnett, V.C. (Dec. 30, 1988).
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And even where merger negotiations remain friendly, it can be
assumed the negotiating parties are seeking to serve their own per-
sonal financial interests. I find, therefore, that the mere signing of
a confidentiality agreement during the course of takeover negotiations
between two independent entities does not create a relationship anal-
ogous to the employer/confidential employee relationship discussed
in Brophy, supra.

[16] It is a settled rule of law that the duty to refrain from
trading stock arises not from the fact that a particular investor has
more information than others, but rather from some special rela-
tionship that exists. Walton v. Morgan Stanley & Co., Inc., supra, citing
Chiarella v. United States, 445 U.S. 222 (1980). I do not believe that
the Delaware Supreme Court in Weinberger v. UOP, Inc., supra,
meant to extend liability for insider trading to just anyone in pos-
session of confidential information. See Gilbert v. El Paso Co., supra.

As previously indicated, there are no allegations in the Complaint
as to acts taking place after the closing of the Tender Offer. I find,
therefore, that because Count V of the Complaint fails to allege any
facts which, if true, would establish a fiduciary or other special
fiduciary-like relationship between American Home and the share-
holders of VLI Corporation prior to the closing of the Tender Offer,
it fails to state a claim upon which relief may be granted and I
must, therefore, grant American Home's motion to dismiss Count
V of the Complaint.

X
Lastly, American Home moved to dismiss Count VII which

alleges that the defendants collectively defrauded and conspired to
defraud VLI Corporation's stockholders through alleged misrepre-
sentations and non-disclosures in American Home's Offer to Purchase
and VLI Corporation's Schedule 14D-9.

[17-18] The purpose of Chancery Rule 9(b), requiring that fraud
be plead with particularity, is to apprise a defendant of which acts
are complained of and which acts the defendant is responsible for
or should be held liable for. Myer v. Dyer, Del. Super., 542 A.2d
802 (1987); 5 WRIGHT & MILLER, Federal Practice and Procedure:
Civil § 1297 (1969). The specific misrepresentations complained of
must be set forth. Nutt v. A.C.& S., Inc., Del. Super., 466 A.2d 18
(1983), aff'd., sub. nom., Mergenthaler v. Asbestos Corp. of America, Del.
Supr., 480 A.2d 647 (1984). As long, however, as the complaint
affords a defendant notice of the particular claims against it and
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evidences a reasonable belief on plaintiff's part that the complaint,
when read as a whole, has merit, the requirements of Rule 9(b) are
satisfied and the philosophy of the rule permitting notice pleading
is unencumbered. Gilbert v. Bagly, 492 F.Supp. 714, 726 (M.D.N.C.
1980).

American Home argues that the plaintiff has failed to specify
what specific misconduct is attributable to each defendant. It claims
that the Complaint simply makes the generic contention that the
"defendants," in a collective sense, knew that statements in the Offer
to Purchase and Schedule 14D-9 were inaccurate or incomplete and,
therefore, do not adequately inform American Home of the specific
misrepresentation that it is charged with committing.

I find, however, that when read as a whole, the Complaint
sufficiently (if only barely sufficiently) particularizes what specific
omissions or misrepresentations were allegedly made. American Home
was obviously responsible for the contents of the Offer to Purchase
distributed to VLI Corporation's shareholders. Thus, notwithstanding
the obvious weakness of plaintiff's claim, I conclude that the Com-
plaint satisfies the particularity requirements of Chancery Rule 9(b).

The director defendants also assert that the plaintiff's fraud claim
is defective because she did not tender her shares and, therefore,
did not rely on any misrepresentations or omissions in American
Home's Offer to Purchase or VLI Corporation's Form 14D-9.

It is undisputed, however, that over 90% of the public shares
of VLI Corporation were tendered pursuant to the Tender Offer
and, since this suit is being brought as a class action, the real issue
is the adequacy of Mrs. Zirn's representation of the class.

I also note that if Mrs. Zirn was in fact cashed out in a second-
step merger, she clearly has standing to bring a fraud claim in
addition to her statutory appraisal rights. Cede & Co. v. Technicolor
Inc., Del. Supr., 542 A.2d 1182 (1988); Rabkin v. Philip A. Hunt
Chemical Corp., Del. Supr., 498 A.2d 1099 (1985).

American Home's motion to dismiss Count VII, therefore, must
be denied.

XI
[19] The plaintiff also claims that the various defendants con-

spired to defraud the class members of their stockholdings in VLI
Corporation. In order to state a claim for a civil conspiracy to
defraud, a plaintiff must sufficiently allege the following elements:
(1) two or more persons; (2) an object to be accomplished; (3) "a
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meeting of the minds" on the object or course of action; (4) one or
more unlawful overt acts; and (5) damages as a proximate result
thereof, Tuckman v. Aerosonic Corp., Del. Ch., C.A. No. 4094, Hart-
nett, V.C. (May 20, 1982). See generally 16 AM.JUR.2d Conspiracy
Sections 49-56 (1979).

American Home challenges plaintiff's conspiracy to defraud claim
as to it on the grounds that the Complaint fails to adequately plead
a "meeting of the minds." The plaintiff, however, argues that the
Revised Agreement, ipsofacto, evidences a "meeting of the minds"
and provides sufficient indicia of an agreement to defraud.

Under the factual circumstances of this case, I can reasonably
infer that the Complaint alleges sufficient facts which, if true, show
that a "meeting of the minds" took place between American Home
and VLI Corporation to defraud the VLI shareholders.

The fact that a "meeting of the minds" occurred is evidenced
by the Revised Agreement, and by the spectre of the director de-
fendants' potential liability for loss of the Patent. A reasonable
inference exists therefore that a more specific "meeting of the minds"
may have occurred. The Complaint somewhat weakly infers that the
Revised Merger Transaction, which provided for a significantly lower
merger consideration than offered under the Original Merger Agree-
ment, may have been the partial result of the directors seeking to
insulate themselves from liability for the loss of the Patent. I therefore
find it reasonable to conclude that American Home may have known
of the directors' potential liability and that this knowledge may have
provided American Home with a certain amount of leverage in the
merger negotiations which resulted in a transaction allegedly bene-
fitting American Home and the director defendants at the expense
of the VLI shareholders.

Considering the Complaint in a light most favorable to the
plaintiff, I therefore find that the plaintiff has adequately stated a
claim for conspiracy to defraud. Thus, American Home's motion to
dismiss plaintiff's conspiracy to defraud claim against it must be
denied.

VLI CORPORATION'S MOTION TO DISMISS

XII
Defendant VLI Corporation first seeks to dismiss that part of

Count I which seeks to hold it liable for any misrepresentations or
omissions by American Home in its Offer to Purchase which was
sent to the shareholders of VLI Corporation.
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[20] I agree with VLI Corporation that under Delaware law
there is no cause of action for breach of the duty of candor against
a target company for alleged omissions or misrepresentations by the
acquiring party in an arm's-length transaction. Solash v. Telex Corp.,
Del. Ch., C.A. No. 9518, Allen, C. (January 19, 1988). In Solash,
Chancellor Allen, confronted with a situation closely analogous to
the present case, noted:

"[W]hile this is a friendly merger, it is an arm's length
one and there is no sufficient basis to conclude that the
director-defendants have a legal or equitable duty to [the
target's] shareholders concerning the quality of the disclo-
sures made in [the acquirer's] Offer to Purchase."

Solash, slip op. at 31.
Because VLI Corporation had no responsibility for the quality

or completeness of American Home's disclosure documents, I must
dismiss Count I against VLI Corporation to the extent that it seeks
to hold it liable for alleged misrepresentations or omissions in Amer-
ican Home's Offer to Purchase.

VLI CORPORATION AND ITS DIRECTORS' MOTION
TO DISMISS FRAUD CLAIMS

XIII
VLI Corporation and its directors attack the allegations of Count

VII, in which plaintiff claims fraud and conspiracy to defraud, on
the same grounds asserted by American Home in its motion to
dismiss.

Because I have already found that the Complaint adequately
alleges a "meeting of the minds" sufficient to support a theory of
conspiracy liability, I must deny the motions of both VLI Corporation
and its directors to dismiss the conspiracy to defraud claims against
them.

XIV
I also find that the claims of fraud asserted against VLI Cor-

poration and its directors state a claim for relief because the claims
have been adequately plead for purposes of Rule 9(b), and some
members of the class could have acted or refrained from acting in
reliance on any alleged omissions and misrepresentations made by
VLI Corporation or its directors.
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THE MOTION TO DISMISS OF THE DIRECTORS OF VLI
CORPORATION

XV
Lastly, the Directors of VLI Corporation moved for the dismissal

of Count VI which alleges that they wrongfully converted the shares
of the plaintiff and the class.

[21-22] "Conversion" is defined as an "act of dominion wrong-
fully exerted over the property of another, in denial of his right, or
inconsistent with it." Drug, Inc. v. Hunt, Del. Supr., 168 A. 87, 93
(1933). In order to prevail in an action for conversion, the plaintiff
must demonstrate that: (1) she had a property interest in the property
allegedly converted, (2) she had a right to possession of allegedly
converted property, and (3) the property was in fact converted.
Facciolo Construction Co. v. Bank of Delaware, Del. Supr., No. 369-
1985, Christie, C.J. (Aug. 12, 1986) (Order), aff'g, Del. Super.,
C.A. No. 83C-JA-116, O'Hara, J. (Oct. 16, 1985) (Unpublished
Order cited at 514 A.2d 413 (1986)).

I find that the plaintiff has failed to allege any facts which, if
true, would show that the directors of VLI Corporation wrongfully
gained dominion or control over her shares or the shares of the class.
The directors simply approved the Revised Agreement and recom-
mended that the shareholders tender their shares to American Home.
The choice of whether to tender or not was the ultimate decision of
each stockholder. The individual directors never asserted any type
of ownership interest in the stock of the shareholders of VLI Cor-
poration.

It is also alleged in Count VI, however, that the individual
directors aided and abetted American Home's conversion of the class'
shares. Inasmuch as I have found that the plaintiff has adequately
stated a conspiracy to defraud claim against the individual directors,
I likewise must find that the plaintiff has sufficiently stated a claim
of aiding and abetting a conversion against them.

I find, therefore, that Count VI must be dismissed as it seeks
to hold the individual director-defendants directly liable for conver-
sion. As to the aiding and abetting a conversion claim against them,
however, the individual defendants' motion to dismiss Count VI
must be denied.

SUMMARY

XVI
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In summary, I find that plaintiff's claims against American
Home for allegedly breaching its duties of candor (Count I) and
entire fairness (Count III) to VLI Corporation's shareholders and
allegedly engaging in insider trading (Count V), must be dismissed.

As against VLI Corporation, I find that Count I must be
dismissed to the extent that it seeks to hold VLI Corporation re-
sponsible for alleged omissions or misrepresentations in American
Home's Offer to Purchase. I also find that the conversion claim
(Count VI) against the VLI Corporation directors must be dismissed
to the extent it seeks to hold them directly liable for conversion.

I deny, however, the motions of all defendants to dismiss the
fraud and conspiracy to defraud claims against them (Count VII).
I likewise deny American Home's motion to dismiss the claims of
aiding and abetting the alleged breaches of fiduciary duty by VLI
Corporation and its directors as set forth in Counts I and II. I also
deny the individual defendants' motion to dismiss Count VI to the
extent it is claimed that they aided and abetted American Home's
conversion of the class' shares.

IT IS SO ORDERED.
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