
UNREPORTED CASES

HODAS v. SPECTRUM TECIINOLOGY, INC.
No. 11,265

Court of Chancery of the State of Delaware, New Castle

December 7, 1992
Minority shareholders of a closely held corporation were offered

$70.57 for their shares as part of a cash-out merger. The offer was
rejected, and plaintiff, a minority shareholder, pursued his statutory
appraisal remedy under Delaware Code Annotated, title 8, section
262 arguing that the fair value of each share was $900.

The court of chancery, per Vice-Chancellor Berger, held that
the fair value of the shares was $134 per share, and that minority
stockholders were entitled to simple interest of eleven percent per
year from the date of the merger. The calculations of plaintiff's
expert were rejected on grounds that he lacked necessary expertise
in certain areas at issue in the appraisal, relied on inappropriate
data, undertook no independent evaluation of comparable corpora-
tions, and failed to include a "key man" discount in his calculations.
The court based its determination of fair value on the valuation of
defendant's expert, but modified that valuation to adjust for an
accounting error and eliminated a discount for lack of marketability.

1. Corporations O= 182.4(6), 584

In determining value of shares in an appraisal action where
appropriate level of employee compensation was at issue, the appraisal
of plaintiff's expert was not followed in part because he lacked
appropriate expertise in the field of analyzing compensation levels.

2. Corporations 0=- 182.4(6), 584

In appraisal action where plaintiffs expert undertook no in-
dependent analysis of comparably valued companies but instead relied
on defendant's expert's analysis, his conclusions were given no con-
sideration.
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3. Corporations c 182.4(6), 584

Where an individual brings to a corporation a unique combi-
nation of skills and other assets which are not readily replaced in
the event of his departure, a "key man" discount in the value of
the corporation's stock is warranted in an appraisal action.

4. Corporations C 182.4(6), 584

In an appraisal action, adjustment should be made in an expert's
calculations for non de minimis accounting errors.

5. Corporations 0 182.4(6), 584

The determination of fair value in an appraisal may not include
any stockholder level discount for lack of marketability.

6. Corporations 0 182.4(6), 584

In an appraisal action brought by dissenting stockholders in a
cash-out merger, eleven percent per year simple interest is a fair
rate of return to be paid by defendant to plaintiff on cash damages.

Lawrence A. Hamermesh, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware, for petitioner.

Edward M. McNally, Esquire, of Morris, James, Hitchens & Wil-
liams, Wilmington, Delaware, for respondent.

BERGER, Vice-Chancellor

Petitioner, David R. Hodas, Esquire ("Hodas"), brought this
action pursuant to 8 Del. C. § 262 to determine the fair value of
his Spectrum Technology, Inc. ("Spectrum") common stock. Hodas
and Herbert Adelman ("Adelman"), the other minority stockholder
of Spectrum, were offered $70.57 per share in a cash-out merger
completed on. August 8, 1989. Neither stockholder accepted the merger
consideration and Hodas pursued his statutory appraisal remedy,
arguing that the fair value of his Spectrum stock at the time of the
merger was approximately $900 per share. For the reasons that follow,
I find that the fair value of Spectrum common stock on the merger
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date was $134 per share and that, pursuant to § 262(i), Hodas and
Adelman are entitled to simple interest on that amount at the rate
of 11% per year.

I.

Dr. Krish Moorthy ("Moorthy") and his wife, Jayshree Moor-
thy ("Jayshree"), founded Spectrum in January 1985. Moorthy, who
holds advanced degrees in chemical engineering and computer sci-
ence, began his career as a research engineer in the corporate tech-
nology group of a large corporation. Later, he performed consulting
services for the Du Pont Company ("Du Pont") in connection with
the automation of a power plant. Jayshree, who pursued advanced
degrees in business management and operations research, had work
experience in accounting and financial analysis. The Moorthys com-
bined their skills and established Spectrum as an engineering and
computer consulting firm. At the outset, Spectrum attempted to
develop business in the Moorthys' native India and at Du Pont,
where Moorthy had several contacts. Efforts to develop business in
India were unsuccessful, and Spectrum's sole client is Du Pont.

When Spectrum was incorporated, the Moorthys were its only
stockholders. However, the company was unable to obtain start-up
funding from local banks. As a result, the Moorthys turned to four
individual investors, including Hodas and Adelman. In August 1985,
Hodas and Adelman each acquired 90 of the 900 outstanding shares
of Spectrum in exchange for $1,000 and a $9,000 long-term loan.
In April 1986, Hodas acquired an additional 110 shares for $110
and a $10,000 long-term loan. At that time, the Moorthys purchased
an additional 561 shares, also for $1 per share. In February 1987,
the two minority stockholders other than Hodas and Adelman were
cashed out at $1 per share. Following that merger, and until the
merger that precipitated this appraisal proceeding, the Moorthys
owned 1,386 shares, Hodas owned 500 shares and Adelman owned
114 shares.

Although Spectrum generated sales in excess of $100,000 in
1986, it was not until 1987 that the company first showed a profit.
Revenues in 1987 were $602,394, with net income of $89,955. In
1988, Spectrum's revenues increased to $1,003,714. Its net income,
at $54,799, was lower than in 1987, but the drop was more than
accounted for by the increase in salary paid to the Moorthys (in
1987 their combined compensation was approximately $44,000 whereas
in 1988 it was $209,000). The first half of 1989 suggested that profits
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would continue to grow in that year. Spectrum reported revenues
of $626,054 and income of $27,472.

Ii.
The parties offered expert testimony as to the fair value of

Spectrum on the merger date. Anne Danyluk ("Danyluk"), Spec-
trum's expert, used both a market approach and a discounted cash
flow analysis. Jack Egan ("Egan"), Hodas' expert, reviewed Dan-
yluk's analysis and concluded that certain figures should be adjusted.
Egan proposed the following modifications to Danyluk's valuation
models: (1) an increase to earnings to correct for the Moorthys'
excessive compensation; (2) use of a significantly higher price/earnings
multiple; and (3) elimination of the key man discount. In addition,
Hodas argues that Danyluk's lack of marketability discount must be
rejected as inconsistent with Delaware law and that the valuation
models must be adjusted to correct an accounting error. Each of
these issues will be addressed after a summary of the experts' tes-
timony and conclusions.

A.
In her market approach, Danyluk compared Spectrum with five

comparable publicly traded companies. Danyluk computed a ratio
of market value of invested capital to earnings before depreciation,
interest and taxes ("EBDIT") for the comparable companies and,
from this data, selected an appropriate multiple to apply to Spec-
trum's EBDIT. Danyluk determined that Worldwide Computer Serv-
ices, Inc. ("Worldwide"), with an EBDIT multiple of 3.9, was the
company most comparable to Spectrum. She reduced the multiple
from 3.9 to 3 because Spectrum's only customer was Du Pont and
Du Pont advised its preferred contractors in the spring of 1989 that
it would be cutting back on some of its contract work in the future.

Danyluk applied the EBDIT multiple to Spectrum's 1989 actual
and projected earnings. She then subtracted out Spectrum's long-
term debt and notes payable and arrived at a figure of $226,186.
If the calculations were concluded at that point, Spectrum would
have a market value of $113 per share. However, Danyluk made
several adjustments to arrive at a fair value under the market ap-
proach of $71 per share.

First, she added a 30% control premium to adjust for the fact
that the EBDIT multiple reflects a stock price for a single share on
a public stock exchange and, thus, includes a minority discount.
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Danyluk then applied a 20% key man discount. She testified that
the discount is appropriate because Moorthy generates the revenues
and his unique combination of skills and education makes Moorthy
very difficult to replace. In Danyluk's view, Spectrum could not
continue as a going concern without Moorthy. Finally, Danyluk
applied a 40% lack of marketability discount to adjust for the fact
that Spectrum is a closely held corporation and an investor would
have a difficult time liquidating his position in the absence of a
readily available market.

Danyluk also valued Spectrum using a capitalized net income
or discounted cash flow approach. She assumed Spectrum's 1989
estimated earnings to be representative of normal earnings and cal-
culated net operating income of $59,227 by adding interest revenue
to EBDIT and then subtracting interest expenses, depreciation, am-
ortization and taxes. She then calculated a discount rate using the
Capital Asset Pricing Model ("CAPM").

The CAPM is a generally accepted method of determining a
company's cost of equity by reference to the risk free rate of return,
the market risk premium and the risk differential between investment
in a particular industry or company and investment in a diversified
portfolio of stocks. Using the CAPM equation, Danyluk arrived at
a discount rate of 27.35%, which was rounded to 27%. She testified
that this figure was appropriate because it compared favorably to
venture capital companies, where discount rates range from 33-50%.
By applying the 27% discount rate to net operating income of
$59,227, Danyluk arrived at $219,360, or approximately $110 per
share. However, she then added a 30% control premium and applied
a 20% key man discount and 40% lack of marketability discount.
The resulting fair value per share was $68.

B.
Egan did not independently analyze Spectrum to determine its

fair value on the merger date. Rather, he reviewed Danyluk's val-
uation report and identified adjustments that he felt should be made.
Egan opined that Spectrum's 1989 projected earnings should be
increased by $73,920 to adjust for the Moorthys' excess compen-
sation. Egan also objected to the EBDIT multiple chosen by Danyluk.
Whereas Danyluk used a multiple of 3, Egan opined that the ap-
propriate multiple is 12.5. Finally, Egan objected to the 20% key
man discount and concluded that, notwithstanding Moorthy's im-
portance to Spectrum, there should be no reduction in the company's
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value based upon the risk that Moorthy will leave Spectrum, die or
become disabled.

In reaching his conclusion about the Moorthys' compensation,
Egan reviewed statistics compiled from tax returns for companies
within the Standard Industrial Classification Code ("SIC") for Busi-
ness Services-Architectural and Engineering Services. He deter-
mined that the average level of compensation for corporate officers
of companies whose asset size was similar to Spectrum's was between
$84,461 and $113,067. Egan also considered the salary paid to branch
managers at the company where Egan now works, Volt Information
Sciences ("Volt"). He noted that the responsibilities of Volt branch
managers were similar to those of Spectrum's officers and that Volt
branch managers are paid between $70,000 and $80,000 a year.
Considering all of these factors, Egan opined that a fair level of
compensation for the officers of Spectrum in 1989 would have been
$100,000. Since Spectrum's earnings reflected a total of $212,000 in
compensation to the Moorthys, Egan concluded that the earnings
figure should be adjusted to eliminate $112,000 in excess compen-
sation which, after taxes, amounts to $73,920.

On the question of an appropriate earnings multiple, Egan relied
upon the same five comparable companies as Danyluk. He compared
the stock price of each company with its earnings per share and then
averaged the five multiples to arrive at a multiple of 12.5 for Spec-
trum. Egan then calculated Spectrum's earnings per share, as ad-
justed for excess compensation and an accounting error, to be $71.71.
Multiplying earnings per share by 12.5, Egan concluded that the
fair value of Spectrum common stock was $896.37 per share.'

Finally, Egan testified about the key man discount. He explained
that small companies frequently have a few key people whose untimely
demise or departure could seriously impact the business. According
to Egan, this problem normally is resolved by the company purchasing
life insurance to protect against such a loss. Since Spectrum could

1. Egan opined, in his report, that Spectrum's fair value was $832.12 per
share. However, it was not until after the report was prepared that an accounting
error was discovered. That error relates to Spectrum's sale of oil rig safety equipment
to a purchaser in India. The company's 1989 earnings include $23,210 in revenue
generated by that sale and $15,576 in expenses attributable to the same transaction.
The revenue was excluded from Danyluk's valuation on the premise that it was
non-recurring revenue. Through oversight, the associated expenses were not removed
from Danyluk's calculations. Accordingly, Hodas contends that Spectrum's net
earnings should be increased by $15,576, less taxes, or a total of $10,280. Egan's
figures, when adjusted for the accounting error, come to $896.37.
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insure itself, Egan concluded a key man discount is inappropriate.

III.
As noted earlier, Egan made no attempt to value Spectrum

independently. Accordingly, Danyluk's valuation forms the basis for
this Court's determination of fair value. I find Egan's opinions
unpersuasive, and I conclude that the only appropriate modifications
to Danyluk's valuation models are: (i) a $10,280 increase in net
operating income to adjust for the accounting error; and (ii) elim-
ination of the 40% discount for lack of marketability.
[1] Egan's opinions do not withstand analysis for several reasons.
On the question of excess compensation, Egan offered very little
expertise. He is a certified public accountant and is Assistant Cor-
porate Controller at Volt. He was involved in the valuation of
approximately five companies that Volt considered acquiring. He is
not in the employment business or otherwise specially knowledgeable
about appropriate compensation levels.

Moreover, Egan acknowledged that the SIC data he relied upon
provides no insight as to the qualifications of, or jobs performed by,
the corporate officers whose combined compensation levels are re-
ported. At Spectrum, Jayshree's $36,000 in annual salary is included
as part of officers' compensation. In 1989, Jayshree served as the
company's secretary, bookkeeper and office manager in addition to
her role as a marketing analyst. Larger and more established com-
panies undoubtedly have non-officer employees performing some, if
not all, of these functions and their salaries are not included in the
statistics relied upon by Egan.

Moorthy, likewise, performed a dual role. He not only obtained
the contracts and provided the technical personnel needed for a given
project, but also used his own technical expertise in overseeing the
projects. There is no way of knowing from the SIC data what those
with Moorthy's skills are paid. Further, Egan acknowledged that
Volt's district managers, whose salaries he considered in deciding
on an appropriate compensation level, do not share Moorthy's sci-
entific expertise and do not participate at all in performing technical
services for clients. In sum, I find it inappropriate to compare total
officers' compensation at Spectrum to the statistics relied upon by
Egan, and I find nothing else in this record to suggest that the
Moorthys' combined compensation for 1989 was unreasonably high.

I find Egan's choice of an earnings multiple, likewise, to be
inappropriate because it was based on a manipulation of numbers,
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rather .than an analysis of relevant considerations. Egan used the
five comparable companies that had been reviewed by Danyluk and
averaged the price/earnings multiples for each. What Egan did not
do was to analyze the five comparable companies and determine the
extent to which their financial multiples are a proper measure of
Spectrum's value. Egan acknowledged that the five comparable com-
panies differed from Spectrum in such important aspects as size,
number of customers, financing, etc. He relied on those companies
nonetheless because Danyluk had identified them as "comparables."
(2] In fact, Danyluk testified that of the five companies she iden-
tified, only Worldwide was close enough to Spectrum in size, revenues
and customer base to be considered a comparable. She reached that
conclusion after analyzing historical financial data and SEC filings
for each company. Egan undertook no such analysis and his con-
clusion as to an appropriate multiple, therefore, deserves no consid-
eration.
[3] Egan did offer a reason to eliminate Danyluk's key man dis-
count. He opined that the risk of loss of Moorthy could be covered
by a life insurance policy in the amount of $1 million. The problem
with this alternative is that it assumes Moorthy could be replaced
within a reasonable time after his departure. This record does not
support such an assumption. Moorthy's technical and business skills
probably could be provided by others. However, Moorthy also brings
to Spectrum its favored status as a minority contractor (Moorthy is
of Indian descent) and several years of personal contacts with Du
Pont personnel. It is not at all clear that this combination of skills
and other assets is readily replaceable. To the contrary, the evidence
supports Danyluk's conclusion that Moorthy is Spectrum and that
his departure would mean the demise of the company. As a result,
I find that the key man discount is warranted.
[4] Turning to Danyluk's valuation report, I find two flaws. First,
the accounting error must be corrected. Spectrum acknowledges the
error, but argues that it should be ignored because Danyluk's con-
clusion as to fair value is correct in any event. I find Spectrum's
suggestion troubling. By urging the Court to ignore a non-de minimis
error in Danyluk's data, Spectrum could be understood to say that
its valuation expert reached a conclusion and then found numbers
to support it. I am not prepared to accept what would thus amount
to a lack of objective standards.
[5] Second, Danyluk's discount for lack of marketability must be
eliminated. As Spectrum concedes, the determination of fair value
in an appraisal may not include any stockholder level discount for
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lack of marketability. Rapid-American Corp. v. Harris, Del. Supr., 603
A.2d 796, 805 (1992). Notwithstanding Danyluk's protests to the
contrary, I find that her discount was taken at the stockholder level.
Danyluk states, in her valuation report, that the size of the holding
being valued and the number of restrictions attached to the stock
are factors in determining an appropriate lack of marketability dis-
count. Both of these factors may affect the value of particular shares,
but have no impact on the value of the company as a going concern.
[6] The only remaining issue is the amount of interest to be awarded.
Hodas seeks an award at the rate of 11% per year based upon
evidence that Spectrum had a revolving line of credit at 12.25% as
of June 30, 1989. Spectrum did not present evidence to support a
lower interest rate at trial, but did urge the Court at post-trial
argument to consider the significant drop in interest rates since 1989,
in making its decision. I have considered Spectrum's position but I
conclude, nonetheless, that 11 % per year simple interest is a fair
rate of return.

IV.
In conclusion, I find the fair value of Spectrum's stock to be

$134 per share. This figure is based on a $267,730 valuation divided
by 2,000 outstanding shares. Hodas and Adelman are entitled to
interest at 11% per year from the date of the merger and costs are
to be assessed against Spectrum. Hodas is requested to submit an
order in accordance with this opinion, on notice.

ISEMAN v. LIQUID AIR CORP.
No. 9694

Court of Chancey of the State of Delaware, New Castle

February 11, 1993
Plaintiff, a former minority stockholder in Liquid Air Corpo-

ration, attacked the company's merger based on a claim for breach
of the fiduciary duty of entire fairness. After plaintiff moved for
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class certification, her son moved to intervene and joined in the
motion for class certification. Defendants moved for summary judg-
ment based on both plaintiff and intervenor's alleged acquiescence.

The court of chancery, per Vice-Chancellor Berger, granted the
motions to intervene and for class certification and denied defendants'
motion for summary judgment. The court held that the motion to
intervene was permissible, as the intervenor's claims were identical
to the plaintiff's claims, the defendants were not prejudiced, and the
intervention served a purpose in facilitating the prosecution of the
action. In addition, the court determined from the allegations that
plaintiff and her son did not acquiesce in the merger transaction,
as they were not informed stockholders at the time they tendered
their shares. Lastly, the court held that plaintiff and her son would
serve as adequate class representatives.

1. Parties C--- 38

Intervention was permitted where the intervenor's claims were
identical to the plaintiff's claims, the defendants were not prejudiced,
and the intervention served a purpose, in that it provided assistance
in prosecuting the action. DEL. CH. CT. R. 24(b)(2).

2. Corporations C 584

Under the doctrine of acquiescence, an informed minority stock-
holder who accepts the offered merger consideration may not later
challenge the transaction by bringing an entire fairness claim.

3. Corporations 0 584

The question of acquiescence turns on whether plaintiffs were
"informed" stockholders at the time they tendered their shares for
the merger consideration.

4. Corporations 0 584

The fact that minority stockholders, who tendered their shares
for the merger consideration and later alleged the Information State-
ment contained material omissions and misrepresentations, were able
to make such allegations, does not mean that they were fully informed.

1026 [Vol. 18



UNREPORTED CASES

5. Federal Civil Procedure C 164

Plaintiff, who suffered from a memory disorder and was un-
familiar with both the litigation and the issues surrounding the
merger, was an adequate class representative, due to the assistance
of her son, who had provided investment advice, helped plaintiff
decide to bring the suit, and became a party to the litigation.

6. Federal Civil Procedure c 164

Plaintiff's son, who no longer had any interest in the defendant
corporation's stock, was an adequate class representative, as he owned
the defendant corporation's stock at the time of the merger and there
was only one other plaintiff in the litigation who would benefit from
his assistance.

Norman M. Monhait, Esquire, of Rosenthal, Monhait, Gross &
Goddess, P.A., Wilmington, Delaware; Wolf Popper Ross Wolf &
Jones, New York, New York, of counsel; and Silverman, Harnes,
Obstfeld & Harnes, New York, New York, of counsel, for plaintiff
and proposed intervenor-plaintiff.

P. Clarkson Collins, Jr., Esquire, and Lewis H. Lazarus, Esquire,
of Morris, James, Hitchens & Williams, Wilmington, Delaware, for
defendants Liquid Air Corporation, American Air Liquide, Inc.,
AAL Acquisition Corporation, Jean Henri Delorme, Edouard de
Royere, Peter F. Baumberger, Pierre A. Salbaing, Alainjoly, Gerard
P. Levy, Jean P.J. Pineau, and Wilburn Ray Hines.

BERGER, Vice-Chancellor

This is the decision on cross motions relating to class certification
in an action attacking the merger of AAL Acquisition Corporation
with and into Liquid Air Corporation ("Liquid Air"). Plaintiff,
Nessa Iseman ("Iseman"), filed her complaint on February 29, 1988,
and, after it was amended twice, this Court held that Iseman's
complaint stated 'a claim for breach of the fiduciary duty of entire
fairness. See Iseman v. Liquid Air Corp., Del. Ch., C.A. No. 9694,
Berger, V.C. (Oct. 23, 1989). Shortly thereafter, Iseman filed a
motion for class certification. When it became clear that her motion
was being opposed, Iseman's son, Leonard S. Gruenberg, Jr.

19931 1027



DELAWARE JOURNAL OF CORPORATE LAW

("Gruenberg"), moved to intervene and joined in the motion for
class certification. Defendants responded with a motion for summary
judgment based on both plaintiff and intervenor's alleged acquies-
cence.

The relevant facts may be summarized as follows. At the time
of the Liquid Air merger, Iseman and her son each owned 300
shares of the company's common stock.1 Iseman filed her original
complaint almost two months before the merger was effectuated. In
it she alleged that the proposed merger price was grossly inadequate
and that the merger announcement failed to disclose Liquid Air's
earnings potential and expectations of increased profitability. After
an Information Statement was disseminated, Iseman filed an Amended
Complaint that, among other things, added allegations that the In-
formation Statement was materially misleading in several respects.
On April 20, 1988, a few days after the Amended Complaint had
been drafted, the merger was accomplished pursuant to 8 Del. C.
§253. Six days after the merger, Iseman and Gruenberg tendered
their shares and received the merger consideration of $37 per share.

It seems appropriate to first consider Gruenberg's motion to
intervene. The facts establish that Gruenberg, a stockbroker, con-
sidered the proposed merger price inadequate, discussed this view
with his mother and initiated contact with plaintiff's counsel for
purposes of bringing suit on Iseman's behalf. Gruenberg did not
wish to become a named plaintiff because he felt that it would be
better for his work as a stockbroker not to be associated with litigation
of this type. Nonetheless, after Iseman went through the "ordeal"
of being deposed, Gruenberg agreed to join the litigation, if per-
mitted.
[1] Gruenberg moved to intervene pursuant to Chancery Court
Rule 24(b)(2), which provides for permissive intervention when there
is a common question of law or fact and the intervention will not
unduly delay or prejudice the original parties. Defendants acknowl-
edge that Gruenberg's claims are identical to Iseman's and offer no
argument that they will be prejudiced in any way by the intervention.
Moreover, it is apparent that Gruenberg's intervention serves a
purpose inasmuch as it provides a second person to assist Iseman,
now eighty years old, in prosecuting this class action. Accordingly,

1. Gruenberg held his stock as custodian for his children, who were minors
at the time of the merger. Sometime after the merger, but before Gruenberg moved
to intervene, all of his children reached the age of majority.
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Gruenberg's motion to intervene is granted. Cf Wier v. Howard
Hughes Medical Inst., Del. Ch., 404 A.2d 140 (1979) (permissive
intervention denied where proposed intervenor had different interests
than plaintiff and intervention would complicate litigation).

The next issue is whether plaintiffs should be certified as class
representatives. Pursuant to Chancery Court Rule 23(a), class action
certification requires a finding that:"

(1) the class is so numerous that joinder of all members is
impracticable, (2) there are questions of law or fact common
to the class, (3) the claims or defenses of the representatives
parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately
protect the interests of the class.

Defendants do not dispute plaintiffs' showing with respect to the
first two requirements-numerosity and the existence of common
questions of law or fact. Defendants do argue, however, that plaintiffs'
claims are subject to unique defenses and that plaintiffs have not
demonstrated that they will adequately protect the interests of the
class. 2

[2] Under the doctrine of acquiescence, one who accepts the benefits
of a transaction may be denied equitable relief if he or she thereafter
attacks the same transaction. Kahn v. Household Acquisition Corp., Del.
Supr., 591 A.2d 166, 177 (1991). Thus, where an informed minority
stockholder accepts the offered merger consideration, he or she may
not later challenge the transaction by bringing an entire fairness
claim. Bershad v. Curtiss-Wright Corp., Del. Supr., 535 A.2d 840, 848
(1987); see also Trounstine v. Remington Rand, Inc., Del. Ch., 194 A.
95, 99 (1937) (plaintiff who votes against reclassification of preferred
shares but later surrenders shares to the corporation is deemed to
have acquiesced in reclassification).

2. After these motions were under submission, the Delaware Supreme Court
reversed the decision in Gaffin v. Teledyne, Del. Ch., C.A. No. 5786, Hartnett, V.
C. (Oct. 9, 1987). Plaintiffs had cited the fact pattern in Gaffi as being similar to
the facts alleged here and they refer to Gaffm as presenting a classic case for class
certification. On appeal, the class was decertified because justifiable reliance, one
of the elements of a purely common law equitable fraud case, presented individual
questions of law and fact which would predominate over common questions of law
and fact. Oaffin v. Teledze, Del. Supr., 611 A.2d 467, 474-75 (1992). The Supreme
Court's decision in Gaffin does not impact on the pending motions in this action
because here, unlike in Gaffin, the claim is one for breach of fiduciary duty.
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Defendants argue that Iseman and Gruenberg have acquiesced
by accepting the $37 per share merger consideration with knowledge
of defendants' alleged unfair dealing and misleading statements.
Defendants point out that Gruenberg believed the merger price was
grossly inadequate from the outset and that plaintiffs must have been
aware of the alleged misstatements in the Information Statement
before tendering their shares since specific disclosure allegations were
included in the Amended Complaint.
[3-4] I find defendants' argument unpersuasive. Following Bershad,
the question of acquiescence turns on whether plaintiffs were "in-
formed" stockholders at the time they tendered their shares for the
merger consideration. From the allegations in the Amended Com-
plaint, it appears that plaintiffs were not fully informed. They claim
that the Information Statement contained material omissions and
misrepresentations. The fact that plaintiffs were able to make such
allegations does not mean that they had somehow learned all of the
information that had been withheld from or misrepresented to the
stockholders of Liquid Air. It only means that they had been able
to piece together enough from what the Information Statement did
and did not say to satisfy the standards of Chancery Court Rule 11
in making allegations upon information and belief. Accordingly, I
am not prepared to make a finding of acquiescence on this record
either for purposes of denying class certification or granting defen-
dants' motion for summary judgment. See Siegman v. Columbia Pictures
Entertainment, Inc., Del. Ch., C.A. No. 11,152, Hartnett, V.C.
(Jan. 12, 1993).

Defendants also argue that Iseman and Gruenberg are inade-
quate class representatives. They contend that Iseman should be
denied class certification because of her demonstrated lack of fa-
miliarity with the litigation and the issues surrounding the merger
and because of a memory disorder for which Iseman was taking
medication at the time of her deposition. Defendants maintain that
Gruenberg is inadequate to serve as a class representative primarily
because he owned Liquid Air stock as a custodian for his minor
children and those children are now adults. As a result, defendants
argue that Gruenberg has no standing to prosecute this action.
[5] The arguments with respect to Iseman's involvement in this
litigation and her capacity to maintain the proper level of oversight
would be of serious concern if Iseman were acting on her own.
However, as with the plaintiff in Kahn v. Household Acquisition Corp.,
Del. Ch., C.A. No. 6293, Brown, V.C. (Jan. 19, 1982), Iseman
has always relied upon her son for investment advice. Gruenberg
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assisted his mother in the decision to bring this action and now has
become a party himself. Under these circumstances, I find that
Iseman, with the assistance of Gruenberg, is an adequate class rep-
resentative.
[6] Defendants argue that Gruenberg should not serve as a class
representative because he no longer has any interest in the Liquid
Air stock that he owned as a custodian for his children. While it is
true that Gruenberg is no longer a custodian for his children, he is
a member of the proposed class, having owned the Liquid Air stock
at the time of the merger. In In re AM Int'l, Inc. Sec. Litig., 108
F.R.D. 190 (S.D.N.Y. 1985), a proposed class representative in
similar circumstances was denied certification. However, the court
did not rule on the former custodian's standing. Rather, it noted
that other plaintiffs were able to act as class representatives. Thus,
there was no need to include a party plaintiff who would be the
subject of an additional defense. Id. at 198. Here, the only other
plaintiff is Iseman, who apparently would benefit from Gruenberg's
assistance in this litigation. Thus, Gruenberg's participation as a
party plaintiff is significantly more important to this litigation than
was the case in AM International. Given Gruenberg's dual interest in
this action, I am satisfied that he will adequately represent the class
notwithstanding any lingering issues as to his standing.

Based upon the foregoing, the motions to intervene and for class
certification are granted and defendants' motion for summary judg-
ment is denied. IT IS SO ORDERED.

KAHN v. SEABOARD CORP.

No. 11,485
Court of Chancery of the State of Delaware, New Castle

January 14, 1993
Defendants moved to dismiss as untimely part of a complaint

charging defendants with a violation of their duty of loyalty. The
complaint was brought derivatively on behalf of Seaboard Corpo-
ration (Seaboard) against Seaboard's controlling shareholder, Sea-
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board Flour Corporation (Flour), and three directors of Seaboard,
two of whom were controlling shareholders of Flour. Defendants were
charged with having breached their fiduciary duties by causing Sea-
board to enter into numerous transactions with Flour to the detriment
of Seaboard. The particular transaction relevant to this motion con-
cerned a ten year time charter of seven vessels entered into in 1986.
The charter was between a wholly owned subsidiary of Seaboard
and subsidiaries of H & 0 Shipping Ltd., a subsidiary of Flour.
Defendants claimed that the action, which was commenced in April
1990, was time barred under Delaware Code title 10, section 8106,
which provides for a three year limitation of actions period. Plaintiff
contended that the wrongs alleged were continuing wrongs and,
therefore, not barred by any applicable limitation period. Plaintiff
contended alternatively that allegations of self-dealing by a corporate
fiduciary are not governed by section 8106 but by the doctrine of
laches, and that the record was not sufficiently developed to permit
a court to rule on the timeliness of the commencement of the action.

The court of chancery, per Chancellor Allen, held that the alleged
wrong was not a continuing one because any such wrong occurred
at the time the contract was created. The court further ruled that
plaintiff's claim was subject to the limitation period under section
8106, but that the statute was tolled until plaintiff knew, or had
reason to know, of the facts constituting the alleged wrong. In
applying this standard, the court determined that the record did not
contain sufficient information to permit a dispositive ruling on the
matter and dismissed plaintiffs claim with leave to file an amended
complaint.

1. Limitation of Actions 0= 50(1), 55(6)

Where a claim of continuing wrong is raised by plaintiff as an
answer to the defense of limitations, the claim can generally be
proved by reference only to actions within the limitations period.

2. Equity 0 62, 87(1)

Although statutes of limitations do not apply directly in equity,
equity follows the law and such statutes will, in appropriate cases,
be applied analogously.

1032 [Vol. 18



UNREPORTED CASES

3. Equity C--- 67

Where no statute of limitations is available to test the timeliness
of a complaint, a court of equity will approach the problem of
timeliness as one of laches.

4. Equity 0 67

Under the doctrine of laches, a court of equity will inquire into
the particulars of the matter to determine whether there is such
unfairness to the defendant occasioned by a delay in asserting the
claim as to disable the plaintiff from pressing the claim.

5. Corporations 0 209

Limitation of Actions C 5(3)

Whenever plaintiff seeks money damages in a shareholder de-
rivative suit, the claim, whether legal or equitable in nature, is
subject to the statute of limitations.

6. Corporations C 307

Shareholders are entitled to rely on the good faith of the directors
when the directors act with respect to the corporation's property or
processes.

7. Corporations 0 320(3)

Limitation of Actions = 95(1)
In the context of an existing fiduciary relationship and a claim

of actionable self-dealing, ignorance of the occurrence of the wrong
may be sufficient to toll the running of a statute of limitations.

8. Pretrial Procedure C--- 531

Limitation of Actions C 180(7)

Where the complaint alleges facts that show that the complaint
was filed too late, the matter may be raised by defendant's motion
to dismiss.
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Robert D. Goldberg, Esquire, of Biggs and Battaglia, Wilmington,
Delaware, for plaintiff.

Samuel A. Nolen, Esquire, and Daniel A. Dreisbach, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for defendants.

ALLEN, Chancellor

The complaint purports to be brought derivatively on behalf of
Seaboard Corporation against Seaboard's controlling (75%) stock-
holder, Seaboard Flour Corporation ("Flour") and three individuals
who comprise the board of directors of Seaboard, two of whom are
the controlling (71%) shareholders of Flour. The charge is that the
individual defendants "required the Company to enter into numerous
transactions with Flour . . . which benefit Flour at the Company's
expense." Compl. 5. Identified are three transactions, only one
of which is relevant to the present motion. It concerns a ten year
time charter of seven vessels entered into in 1986 between a wholly
owned subsidiary of Seaboard ("Overseas Limited") and subsidiaries
of H & 0 Shipping Ltd., a subsidiary of Flour. It is alleged that:

[p]ursuant to said agreements, Overseas is required to
pay substantial management fees and other sums, pur-
portedly for administration and insurance (collectively
"Fees"), in addition to time charter costs. For the year
ended December 31, 1986, Overseas paid $3,347,000 in
time charter costs and an additional $4,273,000 in fees.
For the year ended December 31, 1987, Overseas paid
$3,019,000 in time charter costs and an additional $3,609,000
in fees.

In the transaction described above, [defendants] have
violated [their duty of loyalty] by structuring such trans-
action so as to obtain better terms for Flour than would
have been the case had the transactions been negotiated on
an arm's-length basis.

Compl. 5A and 6.
This action was commenced in April 1990, more than three

years after the creation of the time charter. Delaware Code Section
8106 of title 10 establishes three years as the governing limitations
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of actions period for any "action to recover damages caused by an
injury unaccompanied with force or resulting indirectly from the act
of the defendant. . . ." 10 Del. C. § 8106 (1991). Relying upon this
statute, defendants have now moved that so much of the complaint
as purports to state a claim predicated on the 1986 time charter be
dismissed as untimely.

Plaintiff, of course, resists. He contends that the wrongs allegedly
arising from the 1986 time charter are continuing wrongs that are
not barred by applicable limitation" provisions in any event. Secondly,
he asserts that what is alleged constitutes wrongful self-dealing by a
corporate fiduciary and is not subject to the terms of Section 8106
but to the more flexible equitable doctrine of laches, which it is
implied would not justify dismissal here. Finally, plaintiff argues that
the record is not sufficiently developed to permit the court to rule
on the timeliness of the institution of the suit at this time.

For the reasons that follow, I conclude that defendants' motion
must be granted, but the plaintiff shall have sixty days in which he
may file an amended complaint that sets forth facts constituting good
grounds to toll the running of the statute in this instance.

I.
I turn first to the continuing wrong theory offered by plaintiff.

The facts alleged, if they constitute a wrong, do not, in my opinion,
constitute a continuing wrong for purposes of analyzing a limitations
bar. The wrong attempted to be alleged is the use of control over
Seaboard to require it to enter into a contract that was detrimental
to it and beneficial, indirectly, to the defendants. Any such wrong
occurred at the time that enforceable legal rights against Seaboard
were created. Suit could have been brought immediately thereafter
to rescind the contract and for nominal damages which are tradi-
tionally available in contract actions. Complete and adequate relief,
if justified, could be shaped immediately or at any point thereafter.
[1] This type of case is unlike a continuing tort where the defendant
continues, without right, an action injurious to plaintiff. Where a
continuing wrong acts as an answer to the defense of limitations, it
is typically the case that plaintiff can prove her claim by reference
only to actions within the limitations period. Thus, for example, if
plaintiff is complaining about a nuisance (a noise for example) emitted
by a neighboring plant for, say five years, plaintiff can prove her
claim by proving the elements of the claim which occur daily or
weekly or whenever, within the limitation period. It is irrelevant for
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limitations purposes that these daily or weekly invasions have been
going on for years.' Here, however, the "continuing wrong" is
performance of a contract. It is implicitly admitted that payments
were made by Seaboard as provided in the contract. There is no
claim that payments in excess of those contemplated by the time
charter have been made. So long as the time charter is not rescinded,
the payments it calls for are legal obligations, not wrongs. Thus,
unlike a continuing wrong the only liability matter to be litigated
involves defendants' 1986 actions in authorizing the creation of these
contract rights and liabilities.

II.
I turn now to the second ground advanced by plaintiff why the

motion to dismiss the complaint as time-barred should be denied:
that the complaint charges a fiduciary with wrongful self-dealing.
[2] If the claim asserted arose in 1986 it would, absent tolling, fall
outside of the period established by Section 8106, which is quoted
above, for the timely commencement of actions. It is, however,
generally said that such statutes of limitations do not apply directly
in equity, but that equity follows the law and, therefore, such statutes
will, in appropriate cases, be applied analogously. E.g., Adams v.

Jankouskas, Del. Supr., 452 A.2d 148, 157 (1982); Atlantis Plastics
Corp. v. Sammons, Del. Ch., 558 A.2d 1062, 1064 (1989); Haas v.
Sinaloa Exploration & Dev. Co., Del. Ch., 152 A. 216, 217-18 (1930).

I start then with the obvious counterpoint observation that sta-
tutes of limitations could apply directly to causes in Chancery of
every sort. It is within the constitutional power of our legislature to
do so. Indeed in England, whence our law on the subject originates,
actions against trustees are now (since at least 1980) subject to a
comprehensive statute of limitations. 2 Since the proposition that eq-
uitable claims could be subjected to a statute of limitations appears
to be hardly contestable, 3 when courts say that statutes of limitations

1. Although failure to complain might in some circumstances constitute strong
evidence of acquiescence in defendants' conduct. See Bay Newfoundland Co. v. Wilson
& Co., Del. Ch., 4 A.2d 668, 671 (1939).

2. England has departed from the organic law respecting limitation of actions
against fiduciaries for breach of trust by enacting a comprehensive six year limitation
period for such actions. See Harold G. Hansbury & Ronald H. Maudsley, Modem
Equity 626 (Martin ed. 1985). That statute however continues the traditional law
with respect to claims of fraud or self-dealing by the trustee of an express trust.
See, e.g., Tito v. Waddell, 3 All E.R. 129 (1977).

3. 2 Pomeroy's Equity Jurisprudence § 419b (5th ed. 1941).
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do not directly apply to actions in equity, they are in effect inter-
preting particular statutory language as not intending to reach such
claims. They do so for good historical reasons.
[3-41 But whether the history is good or not, courts have for several
centuries drawn a distinction between the operations of the statute
of limitations at law and in equity. They have held that such statutes
are intended to apply to actions at law, but not to exclusively equitable
claims. See, e.g., Bush v. Hillman Land Co., Del. Ch., 2 A.2d 133,
134 (1938). Where no statute of limitations is thus available to test
the timeliness of a complaint, the Court of Chancery will approach
the problem of timeliness as one of laches. Under this approach, the
court will inquire into the particulars of the matter to determine
whether there is such unfairness to the defendant occasioned by a
delay in asserting the claim as to disable the plaintiff from pressing
the claim. E.g., Gardner v. Panama R.R., 342 U.S. 29 (1951). When
the court applies a statute of limitations by analogy, however, it
makes no such specific inquiry; it makes no assessment of fairness
or prejudice.

Thus an important question is which claims will be treated
under which doctrine. The answer given by Chancellor Kensey Johns,
Jr. in 1845, in an early Delaware case, and well documented before
and since, is that laches would apply to equitable claims (Chancery's
exclusive jurisdiction) but that the statute would apply by analogy
to legal claims that find their way into Chancery in search of an
equitable remedy (i.e., Chancery's concurrent jurisdiction, e.g., spe-
cific performance of a contract). The rationale for this metaphysical
distinction was stated by Chancellor Johns, as follows:

The statute operates as a bar to the remedy at law,
and is applied by analogy in equity, and therefore, cannot be
applied to those trusts which are the mere creatures of equity, for
there is no ground in such cases for comparison; but when the
same subject matter... can also be made the subject ...
of action at law the rule of analogy applies ....

Perkins v. Cartmell's Adm'r, Del. Err. & Apps., 4 Harr. 270, 271 n.(a)
(1845) (emphasis added).

As the Court of Errors and Appeals put the same point on
review of the Chancellor's decree in Perkins:

[I]t is an established rule that where the statute bars the
legal remedy, it shall bar the equitable remedy in analogous
cases or in reference to the same subject matter and where
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the legal and the equitable claim so far correspond that the
only difference is that one remedy may be enforced in a
court of law and the other in a court of equity.

Id. at 274.
Thus, when required to decide whether laches or the statute

provided the appropriate analytic structure for the Court of Chancery
in deciding an issue of timeliness, nineteenth century courts made
a conceptual inquiry. In effect they asked, what is the source of the
right asserted by the plaintiff; is it a legal right that a court of law
would recognize or is it a strictly equitable right (an equitable estate
for instance or a "trust [which is] the mere creature of equity"). If
it were a right cognizable at law (i.e., one for which a remedy was
available at law), it fell within Chancery's concurrent jurisdiction
and the statute of limitations would apply, albeit analogously. If,
however, the claim was not cognizable at law, but was one of equitable
origin-an action by a beneficiary against a trustee for example-
the claim would fall under equity's exclusive jurisdiction, to which
the laches analysis would apply. See 2 Pomeroy's Equity Jurisprudence
§ 419a, 419e (5th ed. 1941).

The workability of this doctrinal structure is dependent upon
an understanding of the "nature" of various sorts of jurisdiction
that the English Court of Chancery and, by adoption, our own court,
possesses. As decades passed, however, this knowledge evolved from
every day practical knowledge of lawyers to professional exotica. By
the mid-twentieth century, judges were beginning to grow less com-
fortable with those old concepts of concurrent and exclusive chancery
jurisdiction. In 1934 Chancellor Wolcott applied the old learning in
an easy case, Cochran v. F. H. Smith & Co., Del. Ch., 174 A. 119
(1934). The case was easy because the right asserted was not of
equitable origin (the claim was common law fraud). It could have
been brought in the Superior Court. Thus, it plainly was a concurrent
jurisdiction case to which the statute should apply by analogy and
it was so applied. But in reaching its decision to apply the statute
of limitations by analogy to bar the action, the court noticed that
"the bill does not seek any remedy peculiar to equity." Id. at 121.
The comment reflects, I think, a weakening of the old system because
the request for an equitable remedy would not in any case have
altered the character of the jurisdiction that had been invoked or
the correct outcome of the motion.

In 1944 our Supreme Court faced a timeliness question in the
context of suit by a trustee in bankruptcy asserting claims of fraud,
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waste and breach of fiduciary duty against directors of the bankrupt
corporation. See Bovay v. H. M. Byllesby & Co., Del. Supr., 38 A.2d
808 (1944). The action was brought many years after the wrong
alleged. The directors asserted that since they were not trustees of
an express trust (as to whom equity's jurisdiction was certainly seen
as exclusive) the jurisdiction that the Court of Chancery was called
upon to exercise was "concurrent" with law. It was argued, therefore,
that the statute of limitations should be applied by analogy. The
Court accepted that the case was one of concurrent jurisdiction
(although arguably it was not4) but nevertheless declined to permit
the defendants to invoke the statute:

Sound public policy requires the acts of corporate of-
ficers and directors in dealing with the corporation to be
viewed with a reasonable strictness. Where suit is brought
in equity to compel them to account for loss or damage
resulting to the corporation through passive neglect of duty,
without more, the argument that they ought not to be
deprived of the benefit of the statute of limitations is not
withoui weight; but where they are required to answerfor wrongful
acts of commission by which they have enriched themselves to the
injury of the corporation, a court of conscience will not regard such
acts as mere torts, but as serious breaches of trust, and will point
the moral and make clear the principle that corporate officers
and directors, while not in strictness trustees, will, in such
case, be treated as though they were in fact trustees of an express
and subsisting trust, and without the protection of the statute
of limitations, especially where insolvency of the corporation
is the result of their wrongdoing.

38 A.2d at 820 (emphasis added).
By the middle of the twentieth century, Delaware courts had

begun less frequently to express their conclusions in terms of the

4. The claims were generally that payments made pursuant to contracts
between the corporation and its directors were unfair to the corporation and con-
stituted wrongful self-dealing. Since the payments were called for by apparently
valid contracts, it is doubtful that these payments did constitute a wrong at law.
Unlike law, however, which does not generally weigh the adequacy of consideration,
equity does impose an obligation on fiduciaries in their dealing with trust property.
In such contracts equity will evaluate the consideration and adjust bargains. Thus,
in my opinion, the case arguably was one falling into equity's exclusive jurisdiction
to which, under the old doctrine, laches, not limitations, apply.

1993] 1039



DELAWARE JOURNAL OF CORPORATE LAW

lore of exclusive or concurrent jurisdiction. In the derivative suit
context, this is especially apparent in three cases: Glassberg v. Boyd,
Del. Ch., 116 A.2d 711 (1955); Bokat v. Getty Oil Co., Del. Supr.,
262 A.2d 246 (1970); and Halpern v. Barran, Del. Ch., 313 A.2d
139 (1973).
[5] Bokat, being an opinion of the Supreme Court, is the most
significant of these. The complaint sought compensation for alleged
self-dealing from the individual defendant who, it was claimed, con-
trolled the beneficiary corporation. The moving defendant had ap-
peared in the action under compulsion of the old sequestration
process, in September 1967, more than three years after the date of
the wrongs alleged. Bokat, 262 A.2d at 248. The Supreme Court
dismissed the defendant. Citing Glassberg v. Boyd, it stated quite
broadly "[T]he claims sought to be asserted . . . are for the payment
of money, essentially damages. Actions seeking such damages must
be instituted in three years from the time the causes of action
accrued." Id. at 250. The primary holding of Bokat on this point
may be interpreted to mean that any action for damages requires
Chancery to apply the statute of limitations. "When the relief sought
in Chancery is legal in nature, it is clear that Chancery will apply the
statute of limitations rather than the equitable doctrine of laches
[citing Perkins and Cochran]." Id. (emphasis added). Relief "legal in
nature" need not include every claim for which money damages are
sought. For example, an action to require a trustee to pay the fair
value of trust property he personally consumed or expended would
be an action for money but, traditionally, would not be considered
an action for "relief legal in nature" since a court of law would not
award any remedy. One, therefore, might best interpret "legal relief'
to mean "relief that a court of law will grant" (i.e., relief for a
legal claim). But the claim dismissed in Bokat, unfair self-dealing,
was not a claim "legal in nature," but a claim of equitable origin;
technically, a court of law would not evaluate whether a contract
between a corporation and its controlling shareholder was on fair
terms. Assuming that is the case, the meaning of the quoted language
must be that, whether the claim asserted is legal in nature or eq-
uitable, whenever plaintiff seeks money in a derivative suit, her claim
is subject to the statute of limitations. This is the interpretation that
has been accorded to Bokat. See, e.g., Laventhol, Krechstein, Horwath &
Horwath v. Tuckman, Del. Supr., 372 A.2d 168, 169 (1976); Boeing
Co. v. Shrontz, Del. Oh., No. 11,273, Berger, V.0. (Apr. 20, 1992).

For our purposes, however, a secondary (albeit implicit) holding
of Bokat, on this point, is equally important. The Bokat court dis-
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tinguished the 1944 Bovay case on the ground that the complaint in
Bokat made it clear that plaintiffs had known all of the acts alleged to
give rise to liabiliy for more than three years before they attempted
to add the defendant as a party. Bokat, 262 A.2d at 251. Thus, the
Supreme Court treated Bovay as a case in which the running of the
statute had been tolled by ignorance of defendants' actionable self-
dealing. See infra p. 15.

In 1973, this Court applied the" primary Bokat holding, in the
case of Halpern v. Barran, Del. Ch., 313 A.2d 139 (1973). That was
a derivative suit brought on behalf of Shell Oil Company against
its 69% owner, Royal Dutch Shell Petroleum Company. The com-
plaint alleged that Shell Oil had been required to enter into business
transactions with affiliates of Royal Dutch Shell that were unfair to
Shell. The court held "it is by now firmly established that the three
year statute of limitations.. . applies to shareholder derivative actions
which seek the recovery of money or other legal relief." Id. at 141.
The Halpern court refused to apply the Bovay approach finding Bovay
a "particularly egregious" case and noting Bovay "has been consis-
tently restricted in later decisions." Id. at 142.

Thus, today it no longer seems apparent to judges, as it would
have to Chancellor Johns or other eighteenth or nineteenth century
jurists, that just because equity had created the corporate directors'
duty to exercise corporate power loyally (the fiduciary duty of loyalty
being an example of a "trust that is the mere creature of equity"
(supra p. 6)), there is, for that reason, "no ground" to compare that
duty-or regard it as analogous-to duties created at law and gov-
erned by the legal statute of limitations.

Modernly in law, as in much else, we tend to think functionally
rather than metaphysically. The intricacies of eighteenth and nine-
teenth century equity jurisprudence are of intellectual and historical
interest, but our law today must be explained and justified in terms
that seem operationally significant to people today, whose interests
are to be determined by that law. Thus, in my opinion, when we
ask whether the passage of time alone should bar a stockholder from
suing corporate directors in the corporation's name, we are asking
a very practical question whose answer should make practical sense,
while being consistent with our legal traditions.
[6] In functional terms there are good reasons why a corporate
stockholder ought to be treated differently than a plaintiff who is a
stranger to the defendant from whom he seeks compensation for a
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tort. That good reason arises out of the assigned roles of stockholder
and director in our corporation law. The corporate shareholder com-
mits capital to the supervision and management of the corporate
board. In doing so the stockholder becomes dependent upon the skill
and loyalty of those in control of the corporate enterprise. Legally
sanctioned relationships of dependence and trust are important for
the law to enforce for both instrumental and expressive reasons.
Given the fiduciary duties that the law imposes upon the relationship
among those serving as corporate directors, stockholders are entitled
to rely on the good faith of the directors when they act with respect
to the corporation's property or processes. There is, of course, great
social utility in the willingness of some to trust others in this way.

Since trust and good faith are the essence of this relationship,
it would be corrosive and contradictory for the law to punish rea-
sonable reliance on that good faith by applying the statute of lim-
itations woodenly or automatically to alleged self- interested violations
of trtrst. It does not, in my opinion, do so. Reasonable reliance
upon the competence and good faith of others who have assumed
legal responsibilities towards a plaintiff have not infrequently been
held sufficient to toll the running of an applicable statute of limi-
tations. 5

Thus, in my opinion, fraudulent concealment of a wrong is not
the only circumstance that may toll the running of the statute. See
Halpern v. Barran, Del. Ch., 313 A.2d 139 (1973). Chancery has long
exercised a certain discretion in applying the statute of limitations
in cases involving fraud, for example, even where affirmative acts
of concealment have not been alleged.

The old Chancery case, Sparks v. Farmers' Bank, Del. Ch., 3
Del. Ch. 274 (1869), reflects equity's long-standing flexibility in
tolling limitations with respect to actions involving fraud:

5. A failure to detect the existence of a claim will not infrequently be held
to toll the running of the statute of limitations where plaintiff reasonably relies
upon the competence and good faith of one with special skills or knowledge who
accepts a legal responsibility towards plaintiff. I refer here especially to professional
malpractice claims. See, e.g., Isaacson, Stopler & Co. v. Artisan's Say. Bank, Del. Supr.,
330 A.2d 130 (1974); Child, Inc. v. Rogers, Del. Super., 377 A.2d 374, 376-77
(1977), aff'd in relevant part, rev'd on other grounds, Del. Supr., 401 A.2d 68 (1979);
see also Shane v. Shane, 891 F.2d 976, 985 (1st Cir. 1989) (fiduciary's failure to
disclose relevant facts tolls the statute); Riddell v. Riddell Washington Corp., 866 F.2d
1480, 1496 (D.C. Cir. 1989); Hobbs v. Bateman, Eichler, Hill, Richards, Inc., Cal.
App., 210 Cal. Rptr. 387 (1983).
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But most especially does equity relieve against any attempt
to use the statute as a cover for fraud. In such case this
court will even interfere in an action at law to restrain a
defendant from pleading the statute; afortiori will it refuse
.in the furtherance of fraud, to enforce the statute by its
own decree in a case which, like this, is one of equitable
jurisdiction. It treats the statute as running from the dis-
covery of the fraud, not before. There has been controversy
whether courts of law can afford this relief against the
statute, but none whatever as to the power of a court of
equity.

2 Sto. Eq. Jur., 1521, 1521a; South Sea Co. v. Wmondsell, 3 P. ims.,
143[, 24 Eng. Rep. 1004 (1732)]; Deloraine v. Browne, 3 Bro. C.C.,
363[, 29 Eng. Rep. 739 (1792)]; Booth v. Ld. Warrington, 4 Bro. P.
C., 163 [2 Eng. Rep. 111 (1714)].

There is nothing in the present case to except it from
the operation of the rule. It is true that equity will not
relieve against the bar of the statute in favor of a party
who has been in laches in not using means within his power
to discover the fraud.

Sparks, 3 Del. Ch. at 306 (English Reports citations added). The
same rule is widely acknowledged today. See Holmberg v. Armbrecht,
327 U.S. 392, 397 (1946); Lopez v. Swyer, N.J. Supr., 300 A.2d
563, 567 n.2 (1973); Merchants Mortgage Co. v. Lubow, Md. Ct. App.,
339 A.2d 664, 669 (1975); Rothman v. Fillette, Pa. Supr., 469 A.2d
543, 546 n.3 (1983).6

6. On this subject the opinion of Judge Leahy in Tobacco & Allfid Stocks v.
Transamerica Corp., D. Del., 143 F. Supp. 323 (1956), is instructive:

The strict rule, obtaining in courts of law, recites the cause of action for
fraud accrues, and the period begins to run, when the fraud is successfully
perpetrated. The equitable rule... counts from the time of the discovery
of the fraud, as qualified in many decisions confining it substantially to
cases of fraudulent concealment. The leading case in the federal courts
applying the equitable rule to suits at law is Bailey v. Glorer, 21 Wall. 342,
88 U.S. 342, 22 L.Ed. 636, decided in 1874.

Restated, the federal doctrine means limitation and laches does not begin
to run until evidence of fraud is discovered or could have been discovered
had reasonable diligence been exercised, for whatever is notice calling for
inquiry is notice of everything to which such inquiry might have led.

Tobticco & Allied Stocks, 143 F. Supp. at 328-29.
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[7] Thus, while in Mastellone v. Argo Oil Co., Del. Supr., 82 A.2d
379 (1951) (which was not a fraud case), our Supreme Court held
that ignorance of the occurrence of a wrong did not toll the running
of the statute, the Court did note that "[t]here are, of course, certain
well defined exceptions such as . . . certain types of fraud or con-
cealment of the facts which would have disclosed the tort." Id. at
983. I take it that one of the "types of fraud" that falls within the
exception of the rule of Mastellone is fraud perpetuated by one who,
because he has legal power over the property of others, has fiduciary
obligations to those others. E.g., Giehrach v. Rupp, N.J. Err. & Apps.,
164 A. 465 (1933) (running of statute tolled until time of discovery
of wrong by self-dealing executor). Therefore, in the context of an
existing fiduciary relationship and a claim of actionable self-dealing,
I must express a contrary opinion to that expressed in Halpern v.
Barran, Del. Ch., 313 A.2d 139 (1973), to the effect that without
an affirmative act of concealment by defendant, plaintiff's ignorance
of the facts constituting the alleged wrong cannot act to toll the
running of the statute of limitations. In my opinion, at least in some
circumstances, it can. See Brown v. Dolese, Del. Ch., 154 A.2d 233,
239 (1959) (failure to disclose, but no misrepresentation with respect
to, the corporation's cash position).

In some circumstances, even an attentive and diligent share-
holder relying, in complete propriety, upon the good faith of corporate
directors may be completely ignorant of transactions that do constitute
self-interested acts injurious to the corporation.

A close reading of Bokat demonstrates the soundness of the
principle that the statute of limitations applies, but is tolled in
derivative actions charging actionable self-dealing, until the share-
holders knew or had reason to know of the facts constituting the
alleged wrong. In Bokat, which did alleged unfair self-dealing, the
Supreme Court distinguished Bovay on the ground that in Bokat the
limitations period had run out, counting from the time at which
plaintiffs had known of the facts alleged. Thus, Bokat, in harmonizing
Bovay, recognized in its implicit secondary holding that where wrong-
ful self-dealing is alleged in a derivative action, the statute does not
run against the plaintiff until he or she knew or had reason to know
the facts alleged to give rise to the wrong.

At all events, this is the rule I deduce from the foregoing and
the rule I will apply to this aspect of this motion.

III.
[8] Let me now turn to the application of this rule to the complaint
here. Generally, of course, the bar of limitations is an affirmative
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defense. Brown v. Dolese, Del. Ch., 154 A.2d 223 (1959), aff'd, Del.
Supr., 157 A.2d 784 (1960). But it is equally well settled that where
the complaint itself alleges facts that show that the complaint is filed
too late, the matter may be raised by defendants' motion to dismiss,
as here. Mayer v. Adams, Del. Supr., 174 A.2d 313 (1961); Boeing
Co. v. Shrontz, Del. Ch., No. 11,273, Berger, V.C. (Apr. 20, 1992);
Brooks v. Savitch, Del. Super., 576 A.2d 1329, 1330 (1989); Glassberg
v. Boyd, 116 A.2d at 717.

The complaint does allege wrongful self-dealing as to the de-
fendants Seaboard Flour Corporation and Mr. Harry Bresky and
Mr. Otto Bresky, Jr. The allegations are very sparse with respect
to the time charter claim. In all material respects they are quoted
above. No fact is alleged that supports the critical conclusion of fact
that Flour received better than arm's-length terms, but for present
purposes I assume that, under notice pleading rules, this lack of
specificity creates no fatal defect in the pleading. Thus, while the
facts alleged show that the time contemplated by Section 8106 would
have run if the tolling rule implicitly recognized by Bokat has no
application, the complaint also pleads facts that, if true, establish at
least the predicate (wrongful self-dealing by a fiduciary) for the
application of that tolling principle.

But in no event do the pleadings or the record contain sufficient
admissions or undisputed facts to permit the court to rule dispositively
on the applicability or not of the fiduciary tolling principle at this
time.

Since I believe at this stage of the proceeding that plaintiff now
has the burden to plead and prove facts that will qualify his case
for the tolling principle, I conclude that the better practice would
be to dismiss this claim with leave to file an amended complaint
within sixty days. See generally Annot. Limitations- Mode of Raising
Dojense, 61 A.L.R.2d 300, 312;7 51 Am. Jur. 2d, Limitations § 464
(1970).

Since matters relating to when plaintiff learned of the existence
of the time charter, when he learned or should have learned of the

7. The annotation states in pertinent part:
Most of the cases noted [above] contemplate that [a] demurrer will be
sustained if it appears that the action was commenced after the statutory
period had run, and that it is not necessary that it also show, in the first
instance, that none of the possible exceptions to the statute are applicable,
the burden being on the plaintiff to raise these exceptions if he wishes to
rely thereto.

Id. 9 6.
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relationship that the parties to it bore to each other, when he had
notice of facts concerning possible unfairness of the terms, and the
reasonable steps he took to oversee his investment, are matters within
plaintiffs knowledge, further discovery in aid of drafting an amended
complaint is inappropriate. Thus, the request for a commission to
take Mr. Robohm's deposition will be denied at this time.

Defendant shall submit a form of order consistent with the
foregoing on notice.

LEWIS v. FITES
No. 12,566

Court of Chancery of the State of Delaware, New Castle
February 18, 1993

Plaintiff, a shareholder of Caterpillar Inc. (Caterpillar), brought
a derivative action against Caterpillar and its directors and officers,
alleging that directors and officers breached their fiduciary duties in
connection with the dissemination of periodic financial reports. Plain-
tiff alleged that individual directors failed to fully disclose material
information concerning Caterpillar's subsidiary and failed to maintain
adequate controls to assure proper disclosure in Caterpillar's SEC
filings. Plaintiff made no demand on corporation's board of directors,
claiming that demand was futile because there was reasonable doubt
that the directors were disinterested and that their conduct was the
product of a valid exercise of business judgment. Defendants moved
to dismiss the complaint for plaintiffs failure to make a pre-suit
demand.

The court of chancery, per Vice-Chancellor Berger, held that
plaintiff failed to adequately plead demand futility and granted de-
fendant's motion to dismiss. The court held that an SEC consent
order which did not contain any admission of wrongdoing and in-
cluded no findings concerning Caterpillar's directors did not create
a substantial likelihood of director liability. The court further held
that the board of directors' reliance on reports prepared by the
company's employees and opinions of the company's independent
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auditor and general counsel was a factor in determining the appli-
cability of the business judgment rule and would be upheld when
there was nothing in the complaint to suggest that the directors'
reliance was unreasonable.

1. Corporations - 206(4)

The well-settled test for determining whether a derivative plaintiff
has adequately alleged demand futility is: (1) whether threshold
presumptions of director disinterest or independence are rebutted by
well-pleaded facts; and, if not, (2) whether the complaint pleads
particularized facts sufficient to create a reasonable doubt that the
challenged transaction was the product of a valid exercise of business
judgment.

2. Corporations C-, 206(4)

Courts have repeatedly rejected stockholders' derivative actions
claims that board of directors participated and approved the alleged
wrongs and which are offered as an excuse for failure to make
demand.

3. Corporations 206(4)

Consent order which established a violation of federal securities
law but did not contain any admission of wrongdoing or any findings
concerning directors is insufficient to excuse demand.

4. Corporations 0:= 206(4)

The fact that some directors are being considered for re- election
at the time of the alleged wrong does not excuse demand when a
majority of directors were not slated for election and, therefore, not
interested in avoiding disclosures to continue on the board.

5. Corporations 0- 310(1)

While directors' reliance on reports and outside opinions does
not totally insulate them from liability, that reliance is a factor when
determining whether there is a reasonable doubt as to the applicability
of the business judgment rule.
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6. Corporations 0 211(5)

Shareholder's complaint which fails to suggest that directors'
reliance on reports and outside opinions was unreasonable fails to
satisfy the second prong of the demand futility test.

Kevin Gross, Esquire, of Rosenthal, Monhait, Gross & Goddess,
P.A., Wilmington, Delaware; Stanley M. Grossman, Esquire, Marc
I. Gross, Esquire, and Judith R. Schneider, Esquire, of Pomerantz
Levy Haudek Block & Gross, New York, New York, of counsel;
and Norman Berman, Esquire, of Berman DeValerio & Pease, Bos-
ton, Massachusetts, of counsel, for plaintiff.

Lawrence A. Hamermesh, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware; and Douglas A. Poe, Esquire,
Franklin P. Auwarter, Esquire, and Mitchell D. Raup, Esquire, of
Mayer, Brown & Platt, Chicago, Illinois, of counsel, for defendants.

BERGER, Vice-Chancellor

In this derivative action, a stockholder of defendant, Caterpillar
Inc. ("Caterpillar"), alleges that the company's officers and directors
breached their fiduciary duties in connection with the dissemination
of periodic financial reports. In addition to Caterpillar, the complaint
names as defendants thirteen directors, including three present or
former officers, and three other Caterpillar officers who are not
directors of the company. This is the decision on defendants' motion
to dismiss for failure to make demand pursuant to Chancery Court
Rule 23.1.

The facts, summarized below, are drawn from the complaint
and a consent order, referred to in the complaint, entered by the
Securities and Exchange Commission ("SEC") on March 31, 1992
(the "Consent Order"). Caterpillar, a Delaware corporation with
operations throughout the world, manufactures heavy industrial ma-
chinery. The claims in this case relate to Caterpillar's Brazilian
subsidiary, Caterpillar Brazil, S. A. ("CBSA"). In 1989, CBSA
accounted for approximately twenty-three percent of Caterpillar's net
profits, although CBSA's revenues represented only five percent of
Caterpillar's total revenues. CBSA's exceptional 1989 results were
based largely on non-operating factors such as Brazil's high inflation
and a favorable currency exchange rate. In December 1989, Brazil
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elected a new President who was expected to institute economic
reforms to curb inflation.

Caterpillar's management recognized that changes implemented
by the new administration in Brazil could have a significant impact
on CBSA's 1990 performance. Caterpillar reports its financial results
on a consolidated basis and historically management had not viewed
each subsidiary's profits as reliable indicators of its contribution to
the parent company. In January of 1990, however, Caterpillar's
accounting department began to analyze CBSA's performance sep-
arately. Management's analysis was reported to Caterpillar's board
at the February 1990 board meeting. Caterpillar's directors were told
that the situation in Brazil was "volatile" and that operations in
Brazil would have a significant negative impact on Caterpillar's
overall results for 1990.

Approximately two weeks after the February board meeting,
Caterpillar filed its 1989 Form 10-K. As in prior years, the 1989
financial results were reported on a consolidated basis. As a result,
CBSA's disproportionate impact on Caterpillar's overall profits was
not disclosed. The Management Discussion and Analysis ("MD&A")
section of the Form 10-K did not provide very much information
about Brazil. It stated:

Sales rose 14% in 1989 [in Latin America], the sixth
consecutive year of improvement. The biggest gain was in
Brazil, where very high inflation rates increased demand
for hard goods, including earth moving equipment. (Given
the extraordinarily high rate of inflation in Brazil, many
contractors preferred to own hard assets, such as equipment,
rather than depreciating cruzados.) Toward year-end, how-
ever, sales growth in Brazil moderated as interest rates rose.

OUTLOOK
... Sales in Brazil, however, could be hurt by post-

election policies which will likely aim at curbing inflation.
Consent Order, p. 6.

On March 15, 1990, Fernando Collor de Mello, Brazil's newly
elected President, took office. President Collor immediately instituted
sweeping economic changes, including an eighty percent reduction
in the amount of currency in circulation and a plan to devalue the
Brazilian currency. The Consent Order describes these reforms as
creating an "economic crisis [where] even large companies were
unable to meet their payrolls or pay normal trade payables." Consent
Order, p. 4. However, the impact of these changes on CBSA did
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not become manifest until after the close of its first quarter on
March 31, 1990.

At Caterpillar's April 1990 board meeting, management advised
the directors that profits in Brazil would be substantially lower in
1990 than they had been in 1989. Management discussed the likely
negative effects of President Collor's new programs, but the 1990
forecast was not revised because management considered the situation
in Brazil too volatile and difficult to predict. On May 9, 1990,
Caterpillar filed its Form 10-Q for the first quarter of 1990. The
MD&A section of that report did not disclose anything about CBSA's
anticipated performance. It stated only that demand in Brazil had
increased but that Caterpillar continued to be concerned about Bra-
zil's uncertain economic situation.

Caterpillar continued to monitor the impact of Brazil's new
policies on CBSA throughout April and May of 1990. By June,
Caterpillar had concluded that CBSA would suffer significant losses
in 1990 as a result of the Brazilian economic reforms. Accordingly,
on June 25, 1990, Caterpillar issued a press release announcing that
results for 1990 would be substantially lower than previously pro-
jected. Later that day, Caterpillar also disclosed CBSA's importarice
to the company's 1989 earnings and advised stock analysts that
Caterpillar's disappointing results for the second quarter of 1990
were caused largely by circumstances in Brazil. The next day, Cat-
erpillar stock opened at 51 3/4, down 9 5/8 points from the previous
day's opening price.

Following these disclosures, the SEC began an investigation and
two class action law suits were filed. The class action suits charged
Caterpillar and its management with violations of federal securities
laws based upon alleged false statements and omissions in the com-
pany's 1989 Form 10-K and first quarter 1990 Form 10-Q. On
March 31, 1992, the SEC investigation was concluded by the issuance
of the Consent Order in which the SEC found that Caterpillar violated
Section 13(a) and Rules 13a-1 and 13a-13 of the Exchange Act. As
part of the Consent Order, Caterpillar voluntarily implemented pro-
cedures to ensure future compliance with MD&A requirements. The
federal court actions are still pending.

Plaintiff claims that the alleged misstatements and omissions in
Caterpillar's SEC filings have exposed the company to significant
potential liability and that the company is already being injured by
the cost of defending the pending class actions. Plaintiff alleges that
the individual defendants breached their fiduciary duties by failing
to fully disclose material information concerning CBSA and by failing
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to maintain adequate controls to assure proper disclosure of the same
information. Plaintiff made no demand on Caterpillar's board before
instituting this action. Rather, plaintiff alleges that demand would
have been futile and, therefore, demand is excused pursuant to
Chancery Court Rule 23.1. Defendants moved to dismiss on several
grounds. However, in light of my conclusion that plaintiff has not
adequately pled demand futility, I will not reach the alternative
grounds for dismissal urged by all defendants or the jurisdictional
argument raised by those individual defendants who are not also
directors of Caterpillar.
[1-2] The test for determining whether a derivative plaintiff has
adequately alleged demand futility is well settled:

(1) whether threshold presumptions of director disinterest
or independence are rebutted by well-pleaded facts; and, if
not, (2) whether the complaint pleads particularized facts
sufficient to create a reasonable doubt that the challenged
transaction was the product of a valid exercise of business
judgment.

Levine v. Smith, Del. Supr., 591 A.2d 194, 205 (1991). The complaint
alleges that Caterpillar's directors have been aware of the alleged
wrongs for more than two years but have taken no action because
they participated in and approved the alleged wrongs and would
have to sue themselves. Allegations of this sort offered as an excuse
for failure to make demand have been rejected repeatedly. Aronson
v. Lewis, Del. Supr., 473 A.2d 805, 815, 818 (1984); Pogostin v. Rice,
Del. Supr., 480 A.2d 619, 625 (1984); Haber v. Bell, Del. Ch., 465
A.2d 353, 359, 360 (1983). Plaintiff offers two additional factors to
buttress his claim that defendant directors are interested for purposes
of the demand requirement. In the complaint, he notes that defen-
dants agreed to the entry of the Consent Order. Since the Consent
Order establishes a violation of federal securities law, plaintiff argues
that defendant directors are much more likely to be held liable in
this case than in a case where there has been no finding of wrong-
doing. This heightened threat of personal liability, according to
plaintiff, creates a reasonable doubt that Caterpillar's directors are
disinterested. Plaintiff also suggested, at oral argument, that several
of Caterpillar's directors were interested in withholding information
about CBSA because they were then standing for re- election and
the undisclosed information would reflect poorly on them.
[3-4] Neither of these additional facts excuse demand. The Consent
Order does not contain any admission of wrongdoing and it does
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not include any findings concerning Caterpillar's directors. Thus,
the Consent Order does not create a substantial likelihood of director
liability. See Aronson v. Lewis, 473 A.2d at 815. The fact that three
directors were being considered for re-election at the time of the
alleged wrongdoing, likewise, fails to excuse demand. First, a majority
of the Caterpillar directors were not slated for election at that time
and, therefore, were not interested in avoiding disclosures in order
to continue on the board. Second, the complaint contains no alle-
gations suggesting that the positions of those directors who were
seeking re-election were actually threatened. See Grobow v. Perot, Del.
Supr., 539 A.2d 180, 188 (1988).

Alternatively, plaintiff argues that demand should be excused
because there is a reasonable doubt that the directors' conduct was
the product of a valid exercise of business judgment. He argues that
Caterpillar's directors engaged in a knowing violation of federal
securities laws. Before the two financial statements at issue were
filed, the Caterpillar board knew that CBSA's profits in 1990 would
be substantially lower than in 1989. Plaintiff describes this as being
"obviously" material information that should have been fully dis-
closed. Plaintiff's Memorandum of Law, p. 15. Plaintiff acknowledges
that Caterpillar's general counsel opined on the adequacy of the
disclosures before the board approved filing the 1989 Form 10-K.
However, plaintiff contends that reliance on outside opinions and
reports is not sufficient to insulate the directors as a matter of law.
See Avacus Partners, L.P. v. Brian, Del. Ch., C.A. No. 11,001, Allen,
C. (Oct. 24, 1990), mem. op. at 16. Here, plaintiff suggests that
the board's reliance was misplaced in light of the information known
to the directors. Accordingly, plaintiff argues that there is a reasonable
doubt that the directors' conduct will be protected by the business
judgment rule.
[5-6] The problem with this argument is that it is premised on an
assumption that I am not prepared to make. Plaintiff seems to be
arguing that because the directors knew of the economic problems
affecting CBSA, they also must have known that Caterpillar's MD&A
disclosures were inadequate and misleading. The facts set forth in
the Consent Order suggest the opposite:

The MD&A sections of the 1989 10-K and 10-Q for
the first quarter of 1990 were drafted by employees in
Caterpillar's accounting department. Prior to the issuance
of those reports, the language of the MD&A was reviewed
by the Controller, Financial Vice President, Treasurer, and
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the company's legal, economic, and public affairs depart-
ments. After that, the language of the MD&A was reviewed
by the top officers of the Company.

The board of directors reviewed the final draft of the
1989 Form 10-K, including the MD&A, at the February
1990 board meeting. At that time, the board, including top
management who were membdrs of the board, received a
written opinion of the company's independent auditor that
the financial statements complied with the rules and re-
gulations of the Commission, and also an opinion of the
company's General Counsel that the Form 10-K complied
with all the rules and regulations of the Commission.

Consent Order, p. 5 (footnotes omitted). While it is true, as plaintiff
suggests, that the directors' reliance on these reports does not totally
insulate them from potential liability, that reliance certainly is a
factor to be considered in deciding whether there is a reasonable
doubt as to the applicability of the business judgment rule. Here,
there is nothing in the compliant to suggest that the directors' reliance
was unreasonable. Accordingly, I conclude that the complaint fails
to satisfy the second prong of the demand futility test and that the
complaint, therefore, must be dismissed for failure to make demand.

IT IS SO ORDERED.

IN RE MCA, INC. SHAREHOLDERS LITIGATION

No. 11,740 (Consolidated)
Court of Chancery of the State of Delaware, New Castle

February 12, 1993

The court was asked for a second time to approve a settlement
proposal in a class action which arose as a result of a merger
agreement between MCA, Inc. and Matsushita Electrical Industrial
Company, Inc. The complaint alleged that defendants had breached
their fiduciary duty to shareholders by failing to implement a market
check procedure to ensure that maximum shareholder value was
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realized. A class action was also filed in the United States District
Court for the Central District of California, alleging that the tender
offer included a special deal for the acquisition of the shares held
by MCA's chairman and CEO. Subsequently, the plaintiffs in the
Delaware action amended their complaint to allege that the tender
offer materials failed to disclose this preferential treatment. The first
settlement proposal had been rejected by the court as being unfair
to the class. The second settlement proposal provided for $2 million
for the class, less any award for attorneys' fees, and included an
opt-out provision for unsatisfied members of the class.

The court of chancery, per Vice-Chancellor Hartnett, approved
the settlement, barring related federal securities law claims filed in
federal district court in California. Factors considered by the court
were: (1) the weak claims asserted in the Delaware action and federal
action, which greatly diminished settlement value; (2) the opt-out
provision in the settlement agreement; and (3) lack of evidence of
collusion. Thus, the court found it to be in the best interests of the
class to settle this litigation, with the terms of the settlement being
fair and reasonable, even though the value of the benefit to the class
was meager.

1. Pretrial Procedure 0-505

Chancery Court Rule 23(e) requires the court to review proposed
settlements of class action suits, so as to guard against surreptitious
buy outs of representative plaintiffs, which leaves other class members
without recourse. DEL. CH. CT. R. 23(e).

2. Compromise and Settlement 0 56

The court of chancery must be particularly careful in reviewing
a proposed settlement that has the effect of barring claims of at least
arguable merit that are not asserted in Delaware but are being
asserted in another forum.

3. Compromise and Settlement - 57

The court's role in reviewing a proposed settlement is to exercise
its discretion and to apply its own business judgment in deciding
whether the settlement is reasonable.
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4. Compromise and Settlement = 56

The factors to be considered in determining where a settlement
is reasonable include the probable validity of the claims, the apparent
difficulties in enforcing the claims through the courts, the collectibility
of any judgment recovered, the delay, expense, and trouble of lit-
igation, the amount of the compromise as compared with the amount
and collectibility of a judgment, and the views of the parties involved,
pro and con.

5. Compromise and Settlement 0- 57

Particular attention must be paid to balancing the value of all
the claims being compromised against the value of the benefit to be
conferred on the class.

6. Compromise and Settlement C 57

In determining whether a settlement should be approved, the
court should not try the merits of the underlying claims, especially
where the underlying claims are outside the jurisdiction of this court.

7. Compromise and Settlement = 2

The law favors voluntary settlements.

8. Corporations O 128

A shareholder who holds her shares in a "street name" assumes
responsibility for any delays in notice that are attributable to the
delay attendant in forwarding notice through the "street name."

9. Attorney and Client C= 155

Corporations C= 214

Where the efforts of a plaintiff on behalf of the stockholders of
a corporation result in the creation of a common fund or the con-
ferring of a corporate benefit, the court may, in its discretion, award
attorneys' fees.

10. Corporations C 214

The factor usually accorded the greatest weight in a discretionary
award of attorneys' fees is the benefit produced by the litigation.
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11. Corporations C= 214

If the court determines that the benefit was partly caused by
the shareholder litigation and partly caused by the activities of others,
the award of attorneys' fees will be reduced.

12. Corporations C= 214

In addition to the value of the benefit, the court must also
consider the stage at which the litigation was concluded and the
amount of work necessary to produce the benefit.

13. Corporations 0 214

The amount of the attorneys' fees that should be awarded is
left to the informed discretion of the court.

Joseph A. Rosenthal, Esquire, Rosenthal, Monhait, Gross & God-
dess, P.A., Wilmington, Delaware, liaison counsel; Steven G. Schul-
man, Esquire, of Milberg Weiss Bershad Specthrie & Lerach, New
York, New York, of counsel; Mark C. Gardy, Esquire, of Abbey
& Ellis, New York, New York, of counsel; and Stanley Wolfe,
Esquire, of Berger & Montague, P.C., Philadelphia, Pennsylvania,
for the plaintiffs.

Martin P. Tully, Esquire, and A. Gilchrist Sparks, III, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; Theodore
N. Mirvis, Esquire, and Paul K. Rowe, Esquire, of Wachtell, Lipton,
Rosen & Katz, New York, New York, of counsel, for defendant
MCA, Inc. and individual defendants.

R. Franklin Balotti, Esquire, and David L. Renauld, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; Barry R. Os-
trager, Esquire, Dennis G. Jacobs, Esquire, Mary K. Vyshocil,
Esquire, of Simpson Thacher & Bartlett, New York, New York, of
counsel, for Matsushita Electric Industrial Company, Ltd., Mat-
sushita Holding Corporation, and Matsushita Acquisition Corpo-
ration.

Craig B. Smith, Esquire, and Kathleen M. Miller, Esquire, of Smith,
Katzenstein & Furlow, Wilmington, Delaware, for objectors Marian
Minton and Pamela Minton de Ruiz.
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James H. Allyn, Esquire, of Law Offices of James H. Allyn, New
York, New York, for objector William A. Krupman.

HARTNETr, Vice-Chancellor

After considering all the circumstances, the Court in its business
judgment approves the settlement of this class action. That has the
effect of barring related federal securities law claims that have been
filed in federal district court in California. The settlement is approved
because the Court finds, on balance, that it is in the best interests
of the class to settle this litigation and the terms of the settlement
are fair and reasonable-although the value of the benefit to the
class is meager.

This decision also awards attorneys' fees to the attorneys for
plaintiffs in an amount less than that sought.

I
This is the second time a proposed settlement of this class action

has come before this Court. The facts appear in greater detail in
this Court's previous opinion in which the initial proposed settlement
was rejected. See In re MCA, Inc. Shareholders Litig., Del. Ch., 598
A.2d 687 (1991).

In September of 1990, Matsushita Electrical Industrial Co., Ltd.
("Matsushita") and MCA, Inc. publicly announced that they were
negotiating a possible acquisition of MCA by Matsushita. During
the next two days, three purported class action suits were filed against
MCA and its directors. Notwithstanding that no acquisition agree-
ment had been reached, the complaints alleged that the defendants
had breached their fiduciary duty to the shareholders by failing to
implement a market check procedure to ensure that maximum share-
holder value was realized. These actions were consolidated by an
Order of this Court dated October 2, 1990.

On November 26, 1990, MCA and Matsushita announced that
they had entered into a Merger Agreement. Under the Merger
Agreement, Matsushita agreed to make a cash tender offer for all
of MCA's outstanding shares at $66 per share and agreed to spin
off Pinelands, an MCA subsidiary, which controlled a television
station which Matsushita, under federal law, was forbidden to ac-
quire.

On December 3, 1990, a purported class action was filed in the
United States District Court for the Central District of California
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as Epstein v. MCA, Inc., No. CA-90-6451-R ("the Epstein action").
The Epstein action alleged that the tender offer included a special
deal for the acquisition of the approximately 5 million shares of
MCA held by Lew R. Wasserman, MCA's chairman and CEO.
Wasserman had agreed with Matsushita to exchange his shares for
a special class of preferred stock in a Matsushita subsidiary.

The complaint in the Epstein action alleged that this transaction
violated SEC Rule 10b-13, 17 C.F.R. § 240.10b-13, that prohibits
purchases by a tender offeror outside a tender offer during the
pendency of the offer and also violated the "all holders, best price"
rule in SEC Rule 14d-10, 17 C.F.R. § 240.14d- 10. Four additional
purported class actions alleging similar claims were also filed in the
California Federal District Court and were consolidated by Order
of the District Court on April 1, 1991.

The plaintiffs in this Delaware action amended their complaint
on December 14, 1990, to allege that the tender offer materials failed
to disclose the preferential treatment allegedly given to Wasserman.
The amended complaint also named Matsushita as a defendant since
it allegedly aided and abetted MCA in a breach of fiduciary duty
by entering into the transaction with Wasserman. The amended
complaint did not allege the breaches of federal securities laws asserted
in the Epstein action, however, because such claims are within the
exclusive jurisdiction of the federal courts.

On December 18, 1990, the parties in this Delaware action filed
a Stipulation and Agreement of Compromise and Settlement and
this Court provisionally certified the Class pursuant to Chancery
Rule 23(b)(2) for settlement purposes only. David and Andrew Min-
ton (purported shareholders of MCA) entered an appearance and
objected to the proposed settlement on the sole basis that the set-
tlement, if approved, would release the claims asserted in the Epstein
action without affording the members of the class the opportunity
to opt out of the class and continue to press the claims in the Epstein
action.

This Court held that while the proposed settlement need not
provide for an opt-out, it could not be approved. This Court found
that the claims asserted in this Delaware action were "at best,
extremely weak[ ] and[,J therefore, ha[d] little or no value." It further
found that the federal securities law claims in the California action
raised issues that had not been definitively addressed by the courts
and that those claims therefore clearly had arguable merit and,
therefore, some value. MCA, 598 A.2d at 695. This Court observed
that it must carefully scrutinize any settlement that would have the
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effect of barring claims of at least arguable merit that were not raised
in Delaware litigations but were asserted elsewhere, particularly if a
proposed settlement was of little or no value to the class. Id. (citing
Selfe v. Joseph, Del. Supr., 501 A.2d 409 (1985)).

After this Court evaluated the proposed settlement under this
standard, the settlement was rejected as being unfair to the class.
Id. at 696. While the proposed settlement provided for a generous
payment of up to $1 million in attorneys' fees, the only benefit
proposed to be received by the class would have been a cosmetic
change in a poison pill in Pinelands, a subsidiary of MCA. Id. at
695-96. In exchange for this "illusionary" benefit, the class would
surrender any potential benefits from the claims in the Epstein action
which this Court found to be "the only claims which have any
substantial merit .... " Id. at 696. Therefore, the proposed settle-
ment was rejected.

On April 1, 1991, the California Federal District Court rejected
the plaintiffs' motion for class certification in the Epstein action and
a second motion for class certification was rejected on September 3,
1991. By Order dated August 13, 1991, the same court dismissed
the SEC Rule 10b-13 claims on the basis that there is no private
right of action under that provision. Finally, on February 10, 1992,
the Federal District Court granted summary judgment to defendants
on the SEC Rule 14d-10 claims on the basis that the Wasserman
transaction did not take place within the tender offer period and
that Wasserman did not receive a greater consideration than other
shareholders. The Epstein plaintiffs have appealed these decisions to
the United States Court of Appeals for the Ninth Circuit. On
December 17, 1992, that court denied the request of the Epstein
plaintiffs to expedite their appeal because of the pendency of the
settlement in this Court.

The parties in this Delaware action have now submitted a second
settlement proposal. If this proposed settlement is approved, the class
will receive $2,000,000 in cash less any award of attorneys' fees.
Any class member dissatisfied with the settlement may opt out of
the class. This settlement, like the previous proposed settlement, is
a "global settlement"; that is, it would bar not just the claims
asserted in this Delaware action but all related claims such as those
asserted in the Epstein action.

At the settlement hearing, counsel for the plaintiffs in this Del-
aware action reported that eighteen class members had opted out of
the class. In addition, objections to the proposed settlement were
received from three class members.
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Pamela Minton de Ruiz, daughter of one of the Epstein plaintiffs,
objected on the basis that the settlement is collusive. She argues,
without any direct evidence of collusion, that the Delaware plaintiffs
have colluded with the defendants to settle this action and dispose
of the supposedly meritorious federal claims in exchange for an award
of attorneys' fees and a de minimis benefit to the class. She argues
that the opt-out is virtually meaningless because, as a practical matter,
"few shareholders will avail themselves of it." She makes this ar-
gument despite that her brothers, David and Andrew Minton, as
objectors to the first proposed settlement, strongly argued in favor
of the same opt-out provision.

Objector William A. Krupman makes arguments similar to those
made by Pamela Minton. Objector Marion Minton, wife of one of
the Epstein plaintiffs, also objects to the adequacy of the notice of
the settlement given to members of the class because Dean Witter
apparently delayed transmitting the notice of the settlement hearing
to the owners of shares held in street name by Dean Witter.

II

[1-2] Chancery Rule 23(e) requires that the Court review proposed
settlements of class action suits. The rule is "intended to guard
against surreptitious buy-outs of representative plaintiffs, leaving
other class members without recourse." Wied v. Valhi, Inc., Del.
Supr., 466 A.2d 9, 15 (1983), cert. denied, 465 U.S. 1026 (1984).
This Court must be particularly careful in reviewing a proposed
settlement that has the effect of barring claims of at least arguable
merit that are not asserted in Delaware but are being asserted in
another forum. MCA, 598 A.2d at 695; see also John C. Coffee, Jr.,
"Suspect Settlements in Securities Litigation," N. Y.L.J., Mar. 28,
1991, at 5.
[3-4] This Court's role in reviewing a proposed settlement is to
exercise its discretion and to "apply its own business judgment in
deciding whether the settlement is reasonable . . . ." Polk v. Good,
Del. Supr., 507 A.2d 531, 535 (1986). The factors to be considered
in making this determination include:

(1) the probable validity of the claims, (2) the apparent
difficulties in enforcing the claims through the courts, (3)
the collectability of any judgment recovered, (4) the delay,
expense and trouble of litigation, (5) the amount of the
compromise as compared with the amount and collectability
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of a judgment, and (6) the views of the parties involved,
pro and con.

Id. at 536 (citations omitted).
[5] Particular attention must be paid to balancing the value of all
the claims being compromised against the value of the benefit to be
conferred on the class. MCA, 598 A.2d at 691. After weighing the
factors present here, the Court concludes that this settlement, not-
withstanding that it has meager value to the class, should be approved
as being in the best interests of the class.

As noted in the previous opinion in this case, the claims brought
in this Delaware action were "extremely weak and, therefore, have
little or no value." Id. at 695. At that time, the federal claims had
not been litigated and raised issues which had not been "definitively
addressed by the courts." Id. This Court, therefore, was reluctant
to approve the settlement that would compromise those claims, despite
their somewhat limited merit, particularly when the benefit to be
received in exchange was of "illusionary value" to the class. Id. at
696.

Now, however, there has been a full hearing on the federal
claims and those claims have been rejected on both legal and factual
grounds in the U.S. District Court. The Objectors claim that these
rulings are erroneous and that there is at least a chance that they
will be reversed in a pending appeal. These federal claims, however,
obviously now have less economic value than they had before their
dismissal.
[6] In determining whether a settlement should be approved, a
court should not try the merits of the underlying claims. Id. at 691.
This principle would seem to be especially appropriate where the
underlying claims, like the federal claims here, are outside the ju-
risdiction of this Court.

It is sufficient that the determination of the federal district court
that the claims lack merit must be accorded substantial weight in
determining the present settlement value of those claims.

In exchange for surrendering the weak claims asserted in this
Delaware action and the federal claims which, in light of the adverse
federal district court decision, now have greatly diminished settlement
value, the class will receive a $2 million cash settlement (less any
award of attorneys' fees). As the Objectors point out, this amounts
to only two to three cents per share. While not a munificent recovery,
on balance, the Court finds in its business judgment that it is adequate
(if only barely so) to support the proposed settlement.

1993] 1061



DELAWARE JOURNAL OF CORPORATE LAW

This conclusion is based on the Court's conclusion that the
claims on appeal from the federal district court now have minimal
economic value and that there is a provision to opt out of the
settlement although only eighteen requests for opt-outs were received
from the more than 25,000 shareholders notified.

The availability of the right to opt out of the class protects the
ability of class members who find the proposed settlement inadequate
to continue the district court litigation.

The three Objectors assert, without citing any empirical evi-
dence, that because, as a practical matter, few small shareholders
will ever opt out of a settlement, the proposed settlement will in
effect destroy the Epstein action as a class action. This argument
comes from an unexpected source because the Mintons (two of the
three Objectors to this settlement) objected to the first proposed
settlement solely on the grounds that it did not incorporate an opt-
out provision. In any case, this Court's role is to evaluate the
economic value of the settlement in its business judgment and not
to speculate on why shareholders opt out of class actions.

The Objectors also argue that this Court should delay its ruling
until the Ninth Circuit renders its decision on the appeal of the
Epstein action. This Court is most reluctant to take any action that
could be construed as attempting to interfere with the appellate
process in the federal courts. However, as noted above, the Ninth
Circuit denied the Epstein plaintiffs' motion for expedited argument
after being advised of the proposed settlement hearing in this Court
and there is no indication of when that court might rule. If this
Court rejects the settlement, the $2 million benefit will vanish.
[7] The law favors voluntary settlements. In re Resorts Int'l Shareholders
Litig. Appeals, Del. Supr., 570 A.2d 259, 265-66 (1990). Unless fair
settlements are promptly approved, the settlement process will be
adversely impacted. Therefore, the Objectors' request that this Court
indefinitely delay its review of the settlement must be denied.
[8] Objector Marion Minton also objects to the settlement on the
basis that many shareholders whose shares were held in "street
names" by Dean Witter did not receive timely notice. However, the
uncontradicted evidence is that the responsibility for any delay rests
with Dean Witter. A shareholder who holds her shares in a "street
name" assumes responsibility for any delays in notice that are at-
tributable to the delay attendant in forwarding notice through the
"street name." Enstar v. Senouf, Del. Supr., 535 A.2d 1351, 1354-
55 (1987). Nonetheless, as a matter of equity, the proposed order
implementing this opinion shall be amended to provide that any opt-
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outs received after the deadline set forth in the settlement notice but
before the date of this decision will be effective.

Finally, the Objectors argue that the proposed settlement is
collusive. They argue that the defendants "cut a deal" with the
plaintiffs and their attorneys in this Delaware action to achieve a
settlement of the federal claims which plaintiffs and their attorneys
in this litigation were unable to assert (but can only settle) instead
of negotiating with the Epstein plaintiffs and their attorneys whom
they allege understand the true fair value of those federal claims.

The potential for this type of abuse clearly exists in representative
litigation. See Stepak v. Tracinda Corp., Del. Oh., C. A. No. 8457-
NC, Allen, C. (Aug. 18, 1989), slip op. at 15-16. And when the
settling parties have previously proposed a patently inadequate set-
tlement in which the class would have received no monetary benefit
but the attorneys would have received $1 million in fees (as the
initial, now-rejected, settlement provided), suspicions abound. Sus-
picion, however, is not enough and the Objectors have offered no
evidence of any collusion. The proposed settlement must, therefore,
be approved.

III
Plaintiffs' attorneys have applied for a total of $691,057.68 in

attorneys' fees and expenses which represents approximately thirty-
five percent of the settlement fund of $2 million.
[9] The law governing the award of attorneys' fees in corporate
litigation is well-established in Delaware. Where the efforts of a
plaintiff on behalf of the stockholders of a corporation result in the
creation of a common fund or the conferring of a corporate benefit,
the Court may, in its discretion, award attorneys' fees. Tand.ycrafis,
Inc. v. Initio Partners, Del. Supr., 562 A.2d 1162, 1164 (1989).
[10-11] The factor usually accorded the greatest weight in a dis-
cretionary award of attorneys' fees is the benefit produced by the
litigation. In re Appraisal of Shell Oil Co., Del. Oh., C.A. No. 8080-
NC, Hartnett, V.0. (Oct. 30, 1992); In re .Maxxam Group, Inc. Stock-
holders Litig., Del. Ch., C.A. No. 8636-NC, Allen, C. (Apr. 16,
1987), slip op. at 31. "In many, perhaps most, cases it will be clear
that the entire benefit is directly and entirely attributable to the
litigation." Id. However, if the Court determines that the benefit
was partly caused by the shareholder litigation and partly caused by
the activities of others the award of attorneys' fees will be reduced.
Id., slip op. at 31-34; Aaron v. Parsons, Del. Supr., 144 A.2d 155
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(1958); Dow Jones & Co. v. Shields (In re Telerate, Inc. Shareholders
Litig.), Del. Ch., C.A. No. 11,115-NC, Hartnett, V.C. (Mar. 4,
1992).

In this litigation, the defendants' willingness to create the set-
tlement fund seems likely to have been motivated as much by their
concern as to their potential liability under the federal claims as by
their concern for liability under the state law claims which this Court
characterized as "extremely weak." MCA, 598 A.2d at 694. There-
fore, although this Delaware action may be the vehicle under which
the more meritorious federal claims are settled, this does not mean
that the Delaware action was entirely responsible for the benefits
produced.
[12] Even if this litigation was responsible for the production of
the entire settlement fund, plaintiffs' application for thirty-five percent
of that fund is excessive considering the factors set forth in Sugarland
Indus., Inc. o. Thomas, Del. Supr., 420 A.2d 142 (1980). In addition
to the value of the benefit, this Court must also consider the stage
at which the litigation was concluded and the amount of work
necessary to produce the benefit. In re Appraisal of Shell Oil Co., Del.
Ch., C.A. No. 8080-NC (Consolidated), Hartnett, V.C. (Oct. 30,
1992), slip op. at 19-20 (citing Sugarland Indus., Inc. v. Thomas, Del.
Supr., 420 A.2d 142 (1980)). While plaintiffs' counsel allegedly
expended in excess of 3,300 hours in connection with this litigation,
in cases involving shareholder litigation similar to this action, "[t]his
Court has properly awarded much less than 25% of the benefit,
especially where cases have been settled long before trial." Id., slip
op. at 20 (citations omitted).
[13] Ultimately, the amount of attorneys' fees that should be awarded
is left to the informed discretion of this Court. See Tandycrafls, Inc.
v. Initio Partners, Del. Supr., 562 A.2d 1162, 1166 (1989) (Chancery
Court has "plenary power" over allowance of attorneys' fees). Hav-
ing considered .all the factors discussed in Sugarland, especially the
meager benefit achieved by the litigation, the stage at which the
proceeding was ended, the time and effort of counsel, the relative
complexities of the litigation, the contingency factor and the standing
and ability of counsel-I find that plaintiffs should be awarded a
total of $250,000 in attorneys' fees and expenses.

IV
The settling parties shall submit an amended proposed order.

1064 [Vol. 18



UNREPORTED CASES

NORMAN v. PACO PHARMACEUTICAL SERVICES, INC.
No. 10,417

Court of Chancery of the State of Delaware, New Castle
October 21, 1992

Cross summary judgment motions were filed in suit complaining
of violations of Federal Securities Act and related state law claims.
Paco Pharmaceutical Services, Inc.'s (Paco) prospectus disclosures
in debenture offering stated that the proceeds would be used: (1)
for the exercise of an option to purchase a research and development
limited partnership interest; (2) for the possible purchase of Paco's
royalty obligations to the former limited partners; (3) for possible
acquisitions of complementary businesses; and (4) for general cor-
porate purposes. With the proceeds of the offering: Paco exercised
the option; repurchased shares and debentures after a dramatic stock
market decline; made two failed attempts to acquire businesses; and
kept the substantial balance in short-term interest bearing securities.
Paco was subsequently acquired by another corporation, through a
cash-out merger. Plaintiff claimed that defendants misstated the pur-
poses of the offering, thereby causing the prospectus to be materially
misleading. Plaintiff alleged that the true purpose was to use proceeds
to create a "mini-leveraged buy-out fund" to make substantial lev-
eraged acquisitions, or failing to accomplish such an acquisition, to
make Paco itself an attractive takeover candidate.

The court of chancery, per Vice-Chancellor Hartnett, held that
because there was a material issue of fact as to when plaintiff should
have learned of the alleged misstatements and omissions in the
prospectus and because plaintiff was not judicially estopped from
denying that the repurchase program provided plaintiff with notice
of those alleged omissions and misstatements, defendants were not
entitled to summary judgment on grounds that the statute of limi-
tations barred plaintiff's federal securities law claims. However, the
court held that defendants were entitled to summary judgement on
plaintiff's Federal Securities Act and common law claims because
plaintiff failed to adduce any material fact that could enable the
court to find that there were any materially misleading statements
in the debenture offering.
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