
UNREPORTED CASES

3. Corporations C 101

Where a proposed merger offer was negotiated between a cor-
poration and a minority shareholder and an independent committee
negotiated with the shareholder without compulsion to reach an
agreement and the resulting share price was fair, the transaction is
not tainted by the minority shareholder's control over the board of
directors and may be allowed to stand.

4. Corporations = 101

A fiduciary must disclose all material information within its
control when seeking stockholder action.

5. Corporations 0 101

Information is material if a reasonable stockholder would con-
sider it important in deciding whether to sell or retain stock.

6. Corporations = 101

Disclosures in an offer to purchase stock which describe the
material facts surrounding the offer, including facts which would
alert a reasonable investor that the acquiring company was using
the bargaining leverage that it had, are sufficient to satisfy the
requirement of full disclosure.

Victor F. Battaglia, Esquire, and Robert D. Goldberg, Esquire, of
Biggs and Battaglia, Wilmington, Delaware; and Silverman, Harnes,
Obstfeld & Harnes, New York, New York, of counsel, for plaintiff.

Allen M. Terrell, Jr., Esquire, and John T. Dorsey, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Heyden J.
Silver III, Esquire, of Moore & Van Allen, Raleigh, North Carolina,
of counsel, for defendants.

BERGER, Vice-Chancellor

This is the decision after trial in a class action charging defendant
Alcatel USA Corporation ("Alcatel") with breach of fiduciary duty
in connection with its acquisition of defendant Lynch Communi-

1994]



DELAWARE JOURNAL OF CORPORATE LAW

cations Systems, Inc. ("Lynch"). Plaintiff claims that Alcatel, al-
though a minority stockholder of Lynch, exercised control over Lynch
and ultimately acquired Lynch at an unfairly low price through the
use of a misleading tender offer circular.

I.
Lynch, a Delaware corporation, is in the business of designing,

manufacturing, and selling telecommunications equipment to tele-
phone operating companies. Alcatel is a holding company with in-
terests in telecommunications businesses, among others. It is a
subsidiary of Alcatel (S.A.), a French company involved in public
telecommunications, business communications, electronics, and op-
tronics. Alcatel (S.A.), in turn, is a subsidiary of Compagnie Generale
d'Electricite ("CGE"), a French corporation with operations in en-
ergy, transportation, telecommunications, and business systems. CGE
is the fifth largest industrial group in France.

In 1981, Alcatel' acquired 30.6% of Lynch's common stock
pursuant to a stock purchase agreement. As part of that agreement,
Lynch amended its certificate of incorporation to require an 80%
affirmative vote for approval of any business combination. In ad-
dition, Alcatel obtained proportional representation on the Lynch
board of directors and the right to purchase 40% of any equity
securities offered by Lynch to third parties. The agreement precluded
Alcatel from holding more than 45% of Lynch's stock prior to
October 1, 1986. By the time of the events leading to the contested
merger, Alcatel owned 43.3% of Lynch's outstanding stock and
designated five of the eleven directors on Lynch's board of directors.

In the spring of 1986, Lynch determined that it needed to acquire
fiber optics technology in order to remain competitive. Lynch man-
agement identified a target company that had the needed technology
and was interested in a merger. Lynch had to obtain Alcatel's consent,
however, since the supermajority voting provision gave Alcatel an
effective veto over any business combination. Alcatel opposed the
transaction, in part because it would dilute Alcatel's interest in Lynch.
Instead, Alcatel proposed a combination of Lynch and Celwave
Systems, Inc. ("Celwave"), an indirect subsidiary of CGE engaged

1. Except where the context requires differentiation, I will refer to all Alcatel
affiliates as Alcatel.
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in the manufacture and sale of telephone wire, cable, and other
related products.

The proposed Celwave combination was presented to the Lynch
board at a regular meeting held on August 1, 1986. Although several
directors expressed interest in a combination with the original target
company, the Alcatel representatives made it clear that such a com-
bination would not be considered before a Lynch/Celwave combi-
nation. Ellsworth F. Dertinger ("Dertinger"), chairman of the board
and chief executive officer, stated that Celwave would not be of
interest to Lynch if Celwave were not owned by Alcatel. Nonetheless,
a resolution was unanimously adopted that established a committee
of independent directors (Hubert L. Kertz ["Kertz"], Paul B. Wine-
man ["Wineman"] and Stuart M. Beringer ["Beringer"]) (the "In-
dependent Committee") to negotiate with Celwave and recommend
the terms and conditions on which a combination should be based.

In late October 1986, Alcatel's investment banking firm, Dillon,
Read & Co., Inc. ("Dillon Read") made a presentation to the
Independent Committee in which it explained the benefits of a Lynch/
Celwave combination and proposed an exchange ratio for a stock-
for-stock merger. The Independent committee's investment advisors,
Thomson McKinnon Securities Inc. ("Thomson McKinnon") and
Kidder, Peabody & Co. Incorporated ("Kidder, Peabody") reviewed
the Dillon Read report and placed a significantly lower value on
Celwave than did Dillon Read. As a result, the Independent Com-
mittee determined that the exchange ratio was unattractive to Lynch
and it opposed the Lynch/Celwave combination.

When Alcatel learned of the Independent Committee's oppo-
sition, it withdrew the Celwave proposal and offered instead to acquire
Lynch at $14 cash per share. A few days later, at its November 7th
board meeting, the Lynch directors revised the Independent Com-
mittee's mandate and authorized the same three directors to negotiate
the cash merger offer with Alcatel. The Independent Committee met
on the same day and agreed that the $14 per share offer was
inadequate. The Independent Committee's representatives suggested
a price of $17 per share and the parties engaged in negotiations for
approximately two weeks. During that time, Alcatel made it clear
that it would proceed with a tender offer to Lynch's stockholders,
at a lower price, if no agreement could be reached. On November 24,
1986, the Independent Committee met with its financial and legal
advisors and decided to recommend acceptance of Alcatel's revised

1991]



DELAWARE JOURNAL OF CORPORATE LAW

offer of $15.50 per share. The Lynch board met later that day and,
with Alcatel's nominees abstaining, approved the merger.

I I.
Plaintiff claims that Alcatel owed fiduciary duties to Lynch's

stockholders and that it violated those duties by coercing the Lynch
board of directors into approving the merger at an unfair price and
by failing to disclose its conduct in the Offer to Purchase. Alcatel
denies that it has any fiduciary obligations and argues that the
transaction was fair in any event. For the reasons that follow, I
conclude that Alcatel was a fiduciary but that plaintiff's claim fails
because the terms of the merger were fair and the disclosures met
applicable standards.
[1] It is settled law in Delaware that a stockholder owning less than
50% of the outstanding stock "does not, without more, become a
controlling shareholder of that corporation, with a concomitant fi-
duciary status." Citron v. Fairchild Camera & Instrument Corp., Del.
Supr., 569 A.2d 53, 70 (1989) (citing Gilbert v. El Paso Co., Del.
Ch., 490 A.2d 1050, 1055 (1984)). However, a minority stockholder
that exercises control over the business affairs of a corporation is
accountable as a fiduciary. Ivanhoe Partners v. Newmont Mining Corp.,
Del. Supr., 535 A.2d 1334, 1344 (1987). Thus, the threshold question
is whether Alcatel exercised control over Lynch's business affairs.

I am satisfied, from the testimony and the minutes of the
August 1, 1986 board meeting, that Alcatel did exercise control over
Lynch's business decisions. At the August 1 meeting, Alcatel opposed
the renewal of compensation contracts for Lynch's top five managers.
According to Dertinger, an Alcatel director, Christian Fayard ("Fa-
yard"), told the board members, "You must listen to us. We are
43 percent owner. You have to do what we tell you." Transcript,
p. 39. The minutes confirm Dertinger's testimony. They recite that
Fayard declared, "[Y]ou are pushing us very much to take control
of the company. Our opinion is not taken into consideration."
Plaintiffs Ex. 14, at 21. Although Beringer and Kertz, two of the
independent directors, favored renewal of the contracts, the third
independent director, Wineman, cautioned the board. According to
the minutes:

Mr. Wineman pointed out that the vote on the con-
tracts is a "watershed vote" and the motion, due to Alcatel's
"strong feelings," might not carry if taken now. Mr. Wine-
man clarified that "you [management] might win the battle
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and lose the war." With Alcatel's opinion so clear, Mr.
Wineman questioned "if management wants the contracts
renewed under these circumstances." He recommended that
management "think twice." Mr. Wineman declared: "I
want to keep the management. I can't think of a better
management." Mr. Kertz agreed, again advising consid-
eration of the "critical" period the company is entering.

Id. at 22. The management directors then left the room and the
remaining board members voted not to renew the contracts.

At the same meeting, Alcatel vetoed Lynch's acquisition of the
target company, which Beringer considered "an immediate fit" for
Lynch. Id. at 13. Dertinger agreed, stating that the "target company
is extremely important as they have the products that Lynch needs
now." Id. at 14. Nonetheless, Alcatel prevailed. Fayard advised the
board that "Alcatel with its 44% equity position, would not approve
such an acquisition as ... it does not wish to be diluted from being
the main shareholder in Lynch." Id. at 13.

I conclude from the foregoing that Alcatel did control the Lynch
board, at least with respect to the matters under consideration at its
August 1, 1986 board meeting. The interplay between the directors
was more than vigorous discussion, as suggested by defendants. The
management and independent directors disagreed with Alcatel on
several important issues. However, when Alcatel made its position
clear, and reminded the other directors of its significant stockholders,
Alcatel prevailed. Dertinger testified that Fayard "scared [the non-
Alcatel directors] to death." Transcript at 40. While this statement
undoubtedly is an exaggeration, it does represent a first-hand view
of how the board operated. I conclude that the non-Alcatel directors
deferred to Alcatel because of its position as a significant stockholder
and not because they decided in the exercise of their own business
judgment that Alcatel's position was correct.

I I I.
[2] Although I am satisfied from the evidence that Alcatel did
exercise control over Lynch with respect to the decisions made at
the August 1, 1986 board meeting, it does not necessarily follow that
Alcatel also controlled the terms of the merger and its approval.
Alcatel proposed a $14 per share cash merger within a few days
after learning that the Independent Committee did not support the
proposed LynchlCelwave combination. The Independent Committee,
with the assistance of legal and financial advisors, rejected the $14
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per share offer and countered with $17 per share. The Independent
Committee also rejected intermediate offers of $15 and $15.25 per
share. It accepted the $15.50 per share offer after being advised that
the $15.50 per share was fair and after considering the absence of
alternatives.2 The Independent Committee then recommended the
proposed merger to the three management directors, who joined with
the independent directors in voting to approve the merger.

From this evidence, it would appear that the Independent Com-
mittee appropriately simulated a third-party transaction, where ne-
gotiations are conducted at arm's-length and there is no compulsion
to reach an agreement. Plaintiff attempted to shatter this image and,
to some extent, was successful. Kertz, one of the members of the
Independent Committee, testified that he did not believe that $15.50
was a fair price but that he voted in favor of the merger because
he felt he had no alternative. Kertz took as a threat Alcatel's statement
that it was ready to proceed with an unfriendly tender offer at a
lower price if Lynch did not accept the $15.50 offer. Kertz decided
that, although $15.50 was not fair, a tender offer and merger at
that price would be better for Lynch's stockholders than an unfriendly
tender offer at a significantly lower price.

Kertz's willingness to go along with the other independent di-
rectors, despite his view that the negotiated price was unfair, gives
credence to the concerns expressed by this Court as to the effectiveness
of independent committees. See Citron v. E.I. Du Pont deNemours &
Co., Del. Ch., 584 A.2d 490, 502 (1990); In re Trans World Airlines,
Inc. Shareholders Litig., Del. Ch., No. 9844, Allen, C. (Oct. 21, 1988),
mem. op. at 18. The fact that the alternatives to Alcatel's overture
were limited does not mean that the Independent Committee should
have agreed to a price that was unfair:

The power to say no is a significant power. It is the
duty of directors serving on [an independent] committee to
approve only a transaction that is in the best interests of
the public shareholders, to say no to any transaction that
is not fair to those shareholder and is not the best transaction
available. It is not sufficient for such directors to achieve

2. Lynch was not in a position to shop for other acquirors, since Alcatel
could block any alternative transaction. Alcatel also made it clear that it was not
interested in having its shares repurchased by Lynch. The Independent Committee
decided that a stockholder rights plan was not viable because of the increased debt
it would entail.
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the best price that a fiduciary will pay if that price is not
a fair price.

In re First Boston, Inc. Shareholders Litig., Del. Ch., No. 10,338, Allen,
C. (June 7, 1990), mem. op. at 15-16.

Here, Kertz failed either to satisfy himself that the offered price
was fair or oppose the merger. However, the two other independent
directors did not share Kertz's view of the merger price. Beringer,
a senior vice president at Thomson McKinnon and a member of
Lynch's board for more than thirty years, participated in the merger
price negotiations and as convinced that $15.50 was fair. Wineman
apparently agreed. Transcript at 454-55. Thus, a majority of the
members of the Independent Committee concluded that the nego-
tiated price was fair to Lynch's stockholders.
[3] While it would have been far better for the "unanimous"
recommendation of the Independent Committee to have clarified
Kertz's position, I find that this Independent Committee, as a whole,
was sufficiently well informed (both as to Lynch's value and the
committee's role) and aggressive to simulate an arm's-length trans-
action. Thus, although I find Alcatel to be a fiduciary because of
its actual control over Lynch's board, I conclude that Alcatel is not
required to satisfy the standard of entire fairness because the tender
offer and merger were negotiated by an independent committee.

There are differing views in this Court as to whether, under
these circumstances, the business judgment rule applies or whether
the burden of proof shifts to plaintiff to show that the transaction
was not entirely fair. Compare In re Trans World Airlines, Inc. Shareholders
Litig., supra, with Citron v. E.L Du Pont deNemours & Co., supra. I
need not try to resolve this issue, however, since I find that even
under the higher standard employed in Citron, defendants are entitled
to judgment in their favor.

Plaintiff attempted to establish that $15.50 was not a fair price
primarily through the expert opinion of Fred Shinagel ("Shinagel"),
an independent financial consultant specializing in mergers and ac-
quisitions.3 Shinagel opined that the fair value of Lynch common

3. Plaintiff also pointed out that Dertinger and Kertz believed $15.50 to be
unfair. However, neither director actually calculated a fair value using a methodology
recognized in the financial community. Dertinger valued the company at $20 per
share based on his knowledge of Lynch and the business. He believed Lynch had
a strong market position with its customers and that the company was as successful
at the time of the acquisition as it had been earlier, when the stock traded at $20
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stock on November 24, 1986, the date that the board accepted Al-
catel's offer, was $18.25. He reached that conclusion by averaging
market price, book value, earning power, and capitalization.

Shinagel determined that market price was $13.23 per share
using the average closing price of Lynch's stock for the week of
June 23, 1986. Shinagel chose that week to avoid market rumors
concerning the possible acquisition of Lynch by Alcatel. The June
date also preceded news of declines in Lynch's sales and net income,
and downward revisions of Lynch's projected future sales and profits.

Shinagel assigned a book value of $17.99 per share. He used
Lynch's September 30, 1986 book value of $10.58 per share and
then applied a multiplier of 1.7. Shinagel chose the multiplier by
averaging the book value multiples of six comparable telecommun-
ications companies-the same comparison companies that Dillon Read
had used in its Lynch/Celwave merger proposal.

Shinagel determined that Lynch's earning power value was $13.37
per share. He averaged three different projected forecasts of revenue
and net income and added depreciation to the average net income
to determine cash flow. Shinagel then used multipliers derived from
the average revenue, net income, and cash flow multiples of the six
comparable companies, which yielded a value for revenues of $16.34
per share, net income of $9.99 per share, and cash flow of $13.78
per share. He averaged those three figures to obtain his earning
power value of $13.37 per share.

The average of the first three valuation approaches used by
Shinagel is $14.86 per share-an amount noticeably below the offered
merger price. This average goes up to $18.25 per share by using a
capitalization value for Lynch of $27.92 per share. The capitalization
of Lynch ($79.3 million) is equal to its book value ($75.3 million)
plus long term debt and deferred taxes ($4.0 million), or $11.17 per
share. Shinagel used a multiple ("capitalization ratio") of 2.5 to
reach a capitalization value of $27.92 per share. Since this capital-
ization ratio controlled the determination that fair value was above
$15.50 per share, Shinagel's choice of a multiplier deserves some
scrutiny.

per share. Kertz valued Lynch in the high teens or $20 per share because he felt
"very bullish" about its future prospects and believed it would be able to capitalize
on a growth trend that Kertz believed would begin in 1987. Transcript at 424.
Although both directors undoubtedly knew Lynch's operations and financial con-
dition quite well, I give little, if any, weight to their opinions in the absence of
any analysis or objective support for them.
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A capitalization ratio is equal to a company's market value
divided by its capitalization. In determining multiples to apply to
Lynch's book value and earning power figures, Shinagel looked at
the six comparison companies' multiples in the appropriate categories.
In each case, Shinagel determined the average multiple of the six
comparison companies and applied that averaged multiplier to the
Lynch figure. However, in determining the capitalization ratio to
apply to Lynch, Shinagel chose the highest capitalization ratio among
the six comparable companies. If he had used the average capital-
ization ratio of 1.18, Lynch's capitalization value would be $13.18
per share instead of $27.92 per share.

Shinagel testified that he chose ADC Telecommunications, Inc.'s
capitalization rate of 2.5 because "Lynch had a debt-to- equity ratio
which was lower than the lowest in the array of comparables. And
therefore, one could infer that its capitalization multiples should be
even higher than 2.5. I chose the 2.5 simply to err on the side of
conservatism." Transcript at 73. In other words, Shinagel assumed
that a low debt/equity ratio correlates with a high capitalization ratio.
From the data assembled with respect to the six comparable com-
panies, however, that assumption is not justified.

Telco Systems, Inc., one of the comparable companies, had a
capitalization ratio of 0.4, the lowest of the six comparables. Yet it
also had a low debt/equity ratio-lower than that of ADC Telecom-
munications, Inc. Tellabs, Inc., another comparable company, had
a capitalization ratio of 1.3, approximately the middle of the range
of multiples. However, it, like Telco Systems, Inc., had a lower
debt/equity ratio than ADC Telecommunications, Inc. Thus, a review
of the six comparable companies reveals that a low debt/equity ratio
corresponds to the company with the highest capitalization ratio, a
company with a middle range capitalization ratio, and the company
with the lowest capitalization ratio. In short, I find Shinagel's decision
to use the highest capitalization ratio instead of the average, as he
did with his other calculations, is not supportable on this record.
Without the 2.5 capitalization ratio, Shinagel's figures result in a
fair value of less than $15.50 per share.4

Defendants, by contrast, offered evidence indicating that $15.50
was a fair price. Their expert, Michiel McCarty ("McCarty"), was

4. This is true whether a capitalization value is eliminated from the analysis
or a capitalization value is included and the capitalization ratio is the average of
the six comparable companies.
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the senior officer at Dillon Read who supervised the preparation of
Alcatel's proposal to the Independent Committee concerning a Lynch/
Celwave combination. Dillon Read valued Lynch at $15.50-$16.00
per share. That range was determined by using the closing market
price of $11.00 per share on October 17, 1986, and adding a merger
premium of 41-46% .5

Although Dillon Read's valuation might suggest that the merger
price was at the low end of fair value, McCarty's testimony to the
contrary was convincing. He explained that the $11 per share base
price used in the Dillon Read report was high when compared with
other companies' multiples for earnings, cash flow, sales, capitali-
zation, and book value. For example, as noted in the Dillon Read
report, if the high end comparable price/earnings ratio were applied
to Lynch's prior twelve months adjusted earnings, Lynch's computed
stock price would be only $5.50 per share. See Defendants' Ex. 7,
at 6. In addition, Lynch was facing a continuing decline in its
backlog of orders; management reduced its forecasted earnings; and
Lynch's holdings of Telco stock represented a $2 million unrealized
loss. Finally, the premium that was applied to the base stock price
in the Dillon Read report was higher than the average premium to
market price (30% average premium to market price the day prior
to an announcement and 36% average premium to market price
four weeks prior to an announcement). All of these factors militate
in favor of a lower fair value range than that calculated in the Dillon
Read report and justify McCarty's conclusion that $15.50 was more
than fair.

Plaintiff attacks McCarty's testimony because of his purported
ignorance of Lynch's technology and business. McCarty apparently
was mistaken as to whether Lynch had any digital technology. How-
ever, that error does not invalidate his analysis. The fact that Lynch
had some digital technology does not alter the fact that it had no
fiber optic technology; its management reduced forecasted sales and
profits immediately after the Dillon Read report was prepared; and
Lynch's performance did not support a price of $15.50 per share
when measured against comparable companies.

5. McCarty testified that the fair value to Lynch stockholders was in the
range of $13.00 to $13.88. He relied on the Dillon Read report (Defendants' Ex.
7), which referred to this price range as the price at which Lynch's common stock
probably would trade after a merger between Celwave and Lynch. Since this price
range does not reflect Dillon Read's valuation of Lynch as a separate company, I
am not relying on these figures in my analysis.
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The only other evidence of Lynch's value were the reports
prepared by Kidder, Peabody and Thomson McKinnon in connection
with the Lynch/Celwave proposal and the fairness opinions issued
by the same two firms in connection with the Alcatel acquisition.
The earlier reports indicated values for Lynch ranging from $15.89
to $17.50 per share. However, those same firms concluded that
$15.50 per share was fair several weeks later. No testimony was
offered by either side to explain the original valuations or the fairness
opinions. Accordingly, I am not considering the conflicting evidence
of value from either firm.

After considering all of the evidence, I am satisfied that the
merger price was fair to Lynch's stockholders. It follows, therefore,
that plaintiff has not met his burden of proof.

IV.
The remaining issue is whether Alcatel, as a fiduciary, breached

its duty of full disclosure in connection with the dissemination of
the Offer to Purchase. Plaintiff contends that the offering circular
was deficient in its failure to disclose that (i) the board approved
the tender offer/merger price because Alcatel intended to proceed
with an unfriendly tender offer at a lower price if the directors did
not approve; and (ii) most of the Lynch directors believed $20 to
be a fair price for Lynch's stock. I find plaintiff's disclosure claims
to be without merit.
[4-5] It is settled law in Delaware that a fiduciary must fully disclose
all material information within its control when seeking stockholder
action. Stroud v. Grace, Del. Supr., 606 A.2d 75, 84 (1992). Infor-
mation is material if a reasonable stockholder would consider it
important in deciding whether to sell or retain stock. An omission
is material if there is a "substantial likelihood" that it would be
viewed by the "reasonable investor as having significantly altered
the 'total mix' of information made available." Rosenblatt v. Get y
Co., 493 A.2d 929, 944 (1985) (citing TSC Indus., Inc. v. Northway,
Inc., 426 U.S. 438, 449 (1976)). Plaintiff argues that the Offer to
Purchase did not adequately disclose Alcatel's "threat" to make an
unfriendly tender offer at a lower price. The Offer to Purchase does
not describe Alcatel's conduct as threatening but it does disclose the
facts. Starting with the discussions of a possible Lynch/Celwave
combination, the Offer to Purchase states:

During the course of discus'sions ... Alcatel considered
various alternatives with respect to its interest in the Coin-
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pany, including the acquisition of Shares to increase its
ownership of Shares to in excess of 50%, acquiring the
entire equity interest in the Company and, . . selling its
Shares to the Company.

Plaintiff's Ex. 5, at 7.
When Alcatel shifted from the Celwave proposal to a tender

offer and merger, it proposed to acquire Lynch for $14.00 per share.
Alcatel's Schedule 13D, as reported in the Offer to Purchase, disclosed
that if the $14.00 proposal were not approved, Alcatel "would con-
sider what action to take . . . . " Id. The description of the nego-
tiations leading to the merger price clarifies the fact that alternative
action might include an unfriendly tender offer:

Discussions between representatives of Dillon Read...
and the Independent Committee and its financial advisors
continued during the period from November 12 to
November 20, 1986. During such discussions representa-
tives of Alcatel USA informed the Independent Committee
that, in the event the parties could not reach an agreement
for a transaction, Alcatel USA would consider the options
that were available to it at that time, including among other
things, making an offer directly to the stockholders of the
Company.

Id. at 8.
[6] These disclosures sufficiently describe Alcatel's position. They
alert a reasonable investor that Alcatel had a certain amount of
bargaining leverage and was using it. The Offer to Purchase does
not characterize Alcatel's position as coercive or threatening, but
there is no requirement that a fiduciary employ plaintiffs choice of
language. Finally, it should be noted that plaintiff is not complaining
about the failure to disclose Kertz's view of the bargaining process.
From the evidence presented at trial, it is clear that Kertz never
made known his continuing objection to the merger price or his view
that Alcatel was "threatening" the Lynch directors.

Plaintiff's second disclosure claim appears to be without factual
basis. He complains that the Offer to Purchase fails to disclose that
most of the Lynch directors believed $20 per share to be a fair price.
It does appear from this record that both Dertinger and Kertz held
that view. However, plaintiff has not identified any other director
of a like mind and the Court has been unable to find evidence in
support of plaintiffs claim from its own review of the record.
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Based on the foregoing, I conclude that defendants are fiduci-
aries, but did not breach their fiduciary duties in connection with
the tender offer and merger. Accordingly, judgment is entered in
favor of defendants.

IT IS SO ORDERED.

KATELL v. MORGAN STANLEY GROUP, INC.
No. 12,343

Court of Chancery of the State of Delaware, New Castle

September 27, 1993

Plaintiffs, two limited partners, initiated a derivative action
alleging that the general partners breached their fiduciary duty owed
to the partnership. Pursuant to the partnership agreement, and in
accordance with the special litigation committee doctrine laid by
Zapata v. Maldonado, 430 A.2d 779 (Del. 1981), a special litigation
committee was appointed to investigate the plaintiffs' allegations.
Upon completion of the investigation, the committee, which included
a defendant general partner, was to request that the action either
be prosecuted or terminated. Defendants moved to have proceedings
stayed pending the committee's report. Plaintiffs' claimed that the
appointment of the general partner to the committee was not proper
because the partner, a defendant in this suit and a general partner
at the time the transactions giving rise to the action took place,
lacked the requisite independence associated with a special litigation
committee.

The court of chancery, per Vice-Chancellor Chandler, held
plaintiffs' allegations were insufficient to give rise to a conclusive
presumption that the committee lacked independence because in-
dependence is not to be tested until the committee suggests dismissing
the action. Because the special litigation committee had not yet come
to a conclusion regarding whether or not to dismiss the action, the
court deemed premature the challenge to'the special litigation com-
mittee's independence. Thus, defendants motion to stay the pro-
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ceedings pending the committee's investigation was granted for a
period of five months.

1. Partnership 0 2

The Zapata special committee doctrine can be extended to Del-
aware partnership law, on a case-by-case basis, when partners create
a valid special litigation committee in accordance with the terms of
their particular partnership agreement.

2. Federal Civil Procedure 0 1754

Alleged lack of independence of the special litigation committee
forms no basis to deny the Partnership of the Zapata advantage of
utilizing the litigation approach. This is true because a challenge to
a special litigation committee's independence is premature if it comes
before the special litigation committee has made a recommendation
of dismissal to the proper judicial authority.

3. Federal Civil Procedure C 1754

When judging the recommendation of a special litigation com-
mittee, a court should consider the independence of the committee
and the basis upon which the committee's decision is based. But a
court does not look to these factors until after the special litigation
committee has made a recommendation to dismiss the suit. Before
such a suit is made, challenges to the committee's independence are
simply inappropriate.

4. Partnership C-- 70

Allegations that a special litigation committee cannot be inde-
pendent because it is a defendant in a particular suit and is controlled
by a general partner do not amount to a conclusive presumption of
lack of independence; they merely show participation in the ongoing
relationship of the partnership.

5. Partnership - 70

A special litigation committee's independence is to be tested
judicially when the committee moves the court to dismiss the action.
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6. Action = 68

Where the partnership's creation of a special litigation committee
complies with the partnership agreement and that committee does
not conclusively lack independence, Delaware law requires that all
proceedings in this action be stayed pending the committee's inves-
tigation. The length of the stay of discovery must be related to the
complexity of the derivative action.

Joseph A. Rosenthal, Esquire, of Rosenthal, Monhait, Gross &
Goddess, P.A., Wilmington, Delaware; Harold E. Kohn, Esquire,
andJoanne Zack, Esquire, of Kohn, Nast & Graf, P.C., Philadelphia,
Pennsylvania; Elwood S. Kendrick, Esquire, of Law Office of Elwood
S. Kendrick, Inc., Los Angeles, California, of counsel; and Nancy
Miller Bennett, Esquire, of Los Angeles, California, for plaintiffs.

A. Gilchrist Sparks, III, Esquire, and David G. Thunhorst, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; Lewis
A. Kaplan, Esquire, Allan J. Arffa, Esquire, and Stuart M. Cobert,
Esquire, of Paul, Weiss, Rifikind, Wharton & Garrison, New York,
New York, of counsel, for defendants Morgan Stanley Group Inc.,
Morgan Stanley & Co., Inc., Morgan Stanley Leveraged Capital
Fund, Inc., The Morgan Stanley Leveraged Equity Fund, L.P.,
Donald P. Brennan, and Alan E. Goldberg.

Peter J. Walsh, Esquire, of Bayard, Handelman & Murdoch, P.A.,
Wilmington, Delaware; and Marc P. Cherno, Esquire, and Jane
Wasman, Esquire, of Fried, Frank, Harris, Shriver & Jacobson, New
York, New York, of counsel, for defendants CIGNA Corporation,
CIGNA Capital Advisers, Inc., and CIGNA Leveraged Capital Fund,
Inc.

Kevin G. Abrams, of Richards, Layton & Finger, Wilmington,
Delaware; and Thomas A. Reynolds III, Esquire, David B. Love,
Esquire, and Frank H. Langrock, Esquire, of Winston & Strawn,
Chicago, Illinois, of counsel, for defendants SIBV/MS Holdings,
Inc., Jefferson Smurfit Corporation, and Container Corporation of
America.

Allen M. Terrell, Jr., Esquire, of Richards, Layton & Finger, Wil-
mington, Delaware; and Kenneth M. Kramer, Esquire, Michael W.
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Jahnke, Esquire, and James R. Warnot, Jr., Esquire, of Shearman
& Sterling, New York, New York, of counsel, for defendants Silgan
Holdings, Inc. and Silgan Corporation.

CHANDLER, Vice-Chancellor

In this derivative action initiated on behalf of The Morgan
Stanley Leveraged Equity Fund, L.P. (the "Partnership"), two lim-
ited partners of the Partnership ("plaintiffs") are alleging that the
general partners of the Partnership breached the fiduciary duty they
owed to the Partnership when they entered .into certain transactions.
In response to the filing of this suit, Morgan Stanley Leveraged
Capital Fund Inc. ("Morgan Stanley Capital") and CIGNA Cor-
poration ("CIGNA"), the two general partners of the Partnership
(collectively "defendants"), and eighty percent in interest of the
limited partners of the Partnership designated a Special Litigation
Committee (the "Committee") to investigate the allegations of the
complaint. The Partnership granted the Committee the authority to
request to the appropriate judicial authority, after such investigation,
prosecution or termination of the action. Consequently, Morgan
Stanley Capital and CIGNA move that all proceedings in this action
be stayed pending the report of the Committee.
[1] Previously, in Katell v. Morgan Stanley Group, Inc., Del. Ch., No.
12,343, Chandler, V.C., slip op. at 5 (. - , 19-...__), I held
that the Zapata special committee doctrine can be extended to Del-
aware partnership law, on a case-by-case basis, when partners "cre-
ate[ ] a valid special litigation committee in accordance with the
terms of their particular partnership agreement." In that -case, I
found that the Partnership had not created a valid special litigation
committee because the agreement purporting to create the litigation
committee (the "First Agreement") violated the contract governing
the Partnership, the Agreement of Limited Partnership dated July 31,
1985 (the "Partnership Agreement"). Specifically, I found that the
First Agreement violated the Partnership Agreement because the
First Agreement was an amendment to the Partnership Agreement
that was not duly approved by both general partners and more than
fifty percent in interest of the limited partners. See Katell, supra.

Subsequent to this decision, Morgan Stanley Capital, CIGNA
and eighty percent in interest of the limited partners consented to
an amendment to the Partnership Agreement (the "Amendment")
which purports to designate CIGNA as a special committee of the
general partners for the purpose of investigating the claims in this
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action and, after such investigation, requesting to the appropriate
judicial authority, prosecution or termination of the action.

Unlike the First Agreement, the Amendment appears to be in
accordance with the terms of the Partnership Agreement. Article
XIV of the Partnership Agreement provides that the terms and
provisions of the Partnership Agreement may be modified with the
written consent of both general partners and those limited partners
whose contributions constitute more than fifty percent of all capital
contribution then made to the Partnership. The Amendment, because
it is a modification of Section 3.1 of the Partnership Agreement,'
requires approval by written consent of both general partners and
more than fifty percent in interest of the limited partners. Both
general partners, CIGNA and Morgan Stanley Capital, and nineteen
limited partners whose contributions constitute eighty percent of all
capital contributions of the partnership, consented to the Amendment.
As a result, the Amendment creating the Committee complies with
the provisions of the Partnership Agreement and consequently the
Zapata special litigation committee doctrine can be applied to this
situation.

Plaintiffs, in fact, do not really challenge the above result.
Rather, they assert that the Committee is not a proper special
litigation committee under Zapata and its progeny. Plaintiffs contend
that Zapata requires the establishment of an independent litigation
committee. Subsequently, they assert that the Committee is not
independent and that it is defendants' burden to prove the inde-
pendence of the Committee. 2 I find plaintiffs' argument wholly mis-
placed.
[2] At this point in time, alleged lack of independence of the special
litigation committee "forms no basis to deny [the Partnership] of
the Zapata advantage of utilizing the litigation committee approach."
Pompeo v. Hefter, Lewis v. Hefner, Del. Ch., Nos. 6806 & 6872,
Brown, C., slip op. at 3 (Mar. 23, 1983) (letter opinion). This is

1. In Katell, supra, I found that the First Agreement modifies Section 3.1 of
the Partnership Agreement because it allows one general partner to make deter-
minations concerning the initiation and settlement of legal actions in direct con-
tradiction of Section 3.1 of Partnership Agreement which provides that such
determinations must be made by both general partners acting together. Because
the Amendment is an exact replica of the First Agreement, it, too, is a modification
of Section 3.1 of the Partnership Agreement.

2. In fact, both plaintiffs and defendants spend the greater portion of their
briefs arguing the independence, or lack thereof, of the special litigation committee.
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true because a challenge to a special litigation committee's inde-
pendence is premature if it comes before the special litigation com-
mittee has made a recommendation of dismissal to the proper judicial
authority.
[31 Zapata provides the steps by which a court must judge the
recommendation of a special litigation committee. Among other things,
a court should consider the independence of the committee and the
bases upon which the committee's decision is based. But, a court
does not look at these factors until after the special litigation committee
has made a recommendation to dismiss the suit. Before such a
recommendation is made, challenges to the committee's independence
are simply inappropriate.

The Hefner cases cited above provide a near perfect example of
the prematurity of plaintiffs' charge. There, shareholders of Playboy
challenged the independence of the Playboy Board of Director's
special litigation committee. In rejecting the shareholder's assertions,
Chancellor Brown stated,

Zapata starts with the assumed premise that the board,
or a majority of it, is tainted by an alleged self-interest.
This naturally gives rise to immediate common-sense sus-
picion as to the true independence of a new or untainted
director who is appointed by the board as an independent
committee to investigate the worthiness of the charges of
wrongdoing made against the members of the appointing
board.

Under Zapata, however, the independence of the litigation
committee does not take on critical significance until such time as
the committee moves this Court to dismiss the derivative action based
on the findings of its investigation. At that point, under Zapata,
it becomes the function of this Court to pass on the good
faith and independence of the litigation committee together
with the reasonableness of the basis for its dismissal rec-
ommendation. Should the litigation committee not rec-
ommend a dismissal, presumably its independence becomes
a moot question insofar as the derivative plaintiff is con-
cerned.

Id. at 3-4 (citations omitted) (emphasis added). Consequently, Chan-
cellor Brown refused to address the independence of Playboy's special
litigation committee.

In Hefner, Chancellor Brown recognized the potential for inef-
ficiency if a court declines to rule on a special litigation committee's
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independence before the committee makes a recommendation to the
court, but subsequently refuses to follow the committee's recom-
mendation for dismissal because the committee lacks independence.
Consequently, Chancellor Brown seemed to imply that if the con-
stitution of a litigation committee gives rise to a conclusive pre-
sumption of lack of independence, it would serve to deprive the
corporation's or partnership's power to use the Zapata procedure.
Id. at 6.
[4] I find that such a conclusive presumption does not exist in this
case. Plaintiffs charge that CIGNA cannot be an independent special
litigation committee because it is a defendant in this suit, was a
general partner at the time the transactions giving rise to this action
took place and has been "controlled by" Morgan Stanley Capital
in previous situations. Morgan Stanley Capital, on the other hand,
alleges that CIGNA did not have a separate interest in the transactions
at issue and is not currently involved in any other financial dealings
with Morgan Stanley Capital. Contrary to plaintiffs' assertions, their
allegations do not amount to a conclusive presumption of lack of
independence; they merely show CIGNA's participation in the on-
going relationship of the Partnership. As a result, I cannot conclude
that plaintiffs' allegations give rise to a conclusive presumption that
CIGNA, as the special litigation committee, lacks independence.
[5] Moreover, plaintiffs' allegations in this case are not much dif-
ferent from those in Zap ata and Hefner. In Zapata, the plaintiffs
challenged the independence of the special litigation committee, as-
serting that the committee could never be independent because it
owed its position and authority to those it was charged to investigate,
the Board of Directors. There, the Supreme Court held that a special
litigation committee's independence is to be tested judicially when the
committee moves the court to dismiss the action. Zapata v. Afaldonado, Del.,
430 A.2d 779, 787 (1981). Likewise, in the Hefner cases, the plaintiffs
alleged that Playboy's special litigation committee lacked independ-

3. Chancellor Brown stated:
There is nothing of record to indicate that [the appointer of the special
litigation committee] has done anything to influence the activities of the
Litigation Committee and I cannot conclude that [the apponter's] majority
status does so. [Its] majority shareholder status is certainly an element to
consider when and if the issue arises under the Zapata procedure. However,
it is not of itself a dispositive factor at this point such as, in practical
effect, would serve to deprive Playboy's board in advance of the power
to utilize the Zapata procedure.

Id. at 5-6.
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ence because the special litigation committee consisted of one person
who was appointed by and could be terminated by, and thus, con-
jectured the plaintiff, could be influenced by, the majority shareholder
of Playboy. Following Zapata, Chancellor Brown stated that these
allegations, if found to be true, were simply "additional evidentiary
factor[s] to be considered in the event that [the special committee's]
independence is put into issue by a motion of [it] to dismiss the
suit." Hefner, Nos. 6806 & 6872, slip op. at 5. In neither of these
cases were the plaintiffs' allegations sufficient to give rise to a con-
clusive presumption that the committee lacked independence. So too,
here, plaintiffs have simply failed to show that the facts of this case
give rise to a conclusive presumption that CIGNA lacks independ-
ence.
[6] Because I find that the Partnership's creation of a special
litigation committee complies with the Partnership Agreement and
that the Committee does not conclusively lack independence, Del-
aware law requires that all proceedings in this action be stayed
pending the Committee's investigation. Kaplan v. Wyatt, Del. Ch.,
484 A.2d 501 (1989), aff'd, Del. Supr., 499 A.2d 1184 (1985); Abbey
v. Computer & Communications Technology Corp., Del. Ch., 457 A.2d
368 (1983). The only question that remains is the length of time
the proceedings should be stayed. According to Abbey, the length of
the stay of discovery must be related to the complexity of the de-
rivative action. Abbey, 457 A.2d at 376. Defendants claim that a
review of the two transactions at issue, both multi-million dollar
transactions involving numerous parties, will take approximately four
to six months. Plaintiffs offer nothing to dispute this contention.
Accordingly, I grant a stay of the proceedings for five months.
Because I have determined that plaintiffs' allegation that the special
litigation committee lacks independence is premature, I deny plain-
tiffs' request for limited discovery to brief this issue.

IT IS SO ORDERED.
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KE PROPERTY MANAGEMENT, INC. v. 275 MADISON
MANAGEMENT CORP.

and
275 MADISON MANAGEMENT CORP. v. KE PROPERTY

MANAGEMENT, INC.

No. 12,683

Court of Chancey of the State of Delaware, New Castle

July 21, 1993

Plaintiff, a general partner of a Delaware limited partnership,
sought a declaratory judgment that the purported removal of the de-
fendant, the managing general partner of the limited partnership, was
effective. Defendant filed counterclaims requesting a cross-declaration
that it is still the managing general partner. These counterclaims were
asserted against the original plaintiff, another limited partner, a lender
to the partnership, and seven other entities that purchased a portion
of the loan to the partnership. Various motions to dismiss, or in the
alternative, to sever and stay the counterclaims, were filed.

The court of chancery, per Vice-Chancellor Hartnett, found that
there was no material issue of fact and thus, held that the defendant
was validly removed as the managing general partner. It granted plain-
tiff's motion for summary judgment and dismissed defendant's coun-
terclaims that it is still the managing partner. The court denied a
counterclaim to defendant's motion to stay part of this action. It reserved
ruling as to defendant's motions to dismiss. Finally, the court denied
the motions to stay, sever and conduct separate trials on the various
counterclaims.

1. Judgment 0= 181(2), 185(2)

Federal Civil Procedure C 2470

Summary judgment may be granted if, after the facts are viewed
in the light most favorable to the non-moving party, the moving party
has demonstrated that there is no material issue of fact in dispute and
that the moving party is entitled to judgment as a matter of law. DEL.
CH. CT. R. 56(c).
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2. Judgment 0: 185(6)

Federal Civil Procedure C 2544

In its response, the non-moving party must set forth specific facts
showing that there is a genuine factual issue for trial. DEL. CH. CT.
R. 56(e).

3. Judgment C== 948(2)

Federal Civil Procedure C== 1701

A motion to dismiss shall be treated as a motion for summary
judgment if matters outside the pleadings are considered. DEL. CH.
CT. R. 12(b).

4. Principal and Agent C 177(1)

The general rule under New York law is that knowledge acquired
by an agent acting within the scope of his agency is imputed to his
principal and the latter is bound by such knowledge although the
information is never actually communicated to it.

5. Principal and Agent C= 182

There is a presumption that an agent has discharged his duty to
disclose to his principal all material facts coming to his knowledge as
to the subject of his agency.

6. Principal and Agent 0= 180

When an agent is acting adversely to the interest of his principal,
his knowledge and conduct are not imputed to the principal.

7. Principal and Agent C 180

An exception to the adverse interest rule is that the fraud of an
agent cannot alter the legal effect of his knowledge with respect to his
principal in regard to third persons who had no connection whatever
with such agent in relation to the perpetration of the fraud, and no
knowledge that any such fraud had been perpetrated.
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8. Principal and Agent O= 180

When the agent, though engaged in perpetrating an independent
fraudulent act on his own account, is the sole agent, his knowledge is
imputable to his principal.

9. Principal and Agent C 180

An exception to the adverse interest rule occurs if the agent fails
to act upon or reveal the information and it results in a violation of
a contractual or relational duty of the principal to a person harmed
thereby.

10. Principal and Agent O= 159(1), 180

Where the agent acted intentionally to harm a third party and the
principal had actual knowledge of the agent's actions, there is no reason
to not impute the agent's intent to the principal.

11. Evidence C 96(1)

Estoppel 116

Waiver, equitable estoppel, and unclean hands are doctrines which
represent affirmative defenses for which the defendant bears the burden
of persuasion. See DEL. CH. CT. R. 8(c).

12. Evidence O= 60

It is a rebuttable presumption that all persons act honestly, properly,
in good faith, and without fraud.

13. Judgment O= 185(6)

In order to prevent summary judgment being entered against it,
defendant must have adduced some credible evidence which, if true,
would establish each element of an asserted affirmative defense or
overcome the presumption of good faith.

14. Estoppel O=52, 53, 54

The affirmative defense of waiver is the intentional relinquishment
of a known right.
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15. Estoppel 0 52.15

The affirmative defense of equitable estoppel arises when a party,
by its conduct or words intentionally or unintentionally, induces the
other party, who is ignorant of the truth, to act in reliance on the
words or conduct to change its position to its detriment.

16. Equity 0= 65(3)

In reference to the affirmative defense of unclean hands, if the
hands of the complainant are rendered unclean by reason of some
inequitable conduct in connection with the matter in controversy, eq-
uitable relief may be denied.

17. Evidence 0 53

Defendant bears the burden of rebutting the presumption of good
faith by showing the existence of bad faith.

18. Partnership = 70

A general partner owes a fiduciary duty to its partners. DEL. CODE
ANN. tit. 6, § 17-403 (1991); id. ch. 15 (1991).

19. Partnership C 366

The Delaware Revised Uniform Limited Partnership Act, by ref-
erence to the Delaware Uniform Partnership Act, provides that a limited
partner owes a fiduciary duty to a general partner. DEL. CODE ANN.
tit. 6, § 1521(a) (1991); id. ch. 17 (1991).

20. Partnership 0 70, 366

Under the Delaware Uniform Partnership Law, all partners owe
each other fiduciary obligations. DEL. CODE ANN. tit. 6, § 1521(a)
(1991).

21. Partnership 0= 70

To the extent that a partnership agreement empowers a limited
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partner discretion to take actions affecting the governance of the limited
partnership, the limited partner may be subject to the obligations of a
fiduciary, including the obligation to act in good faith as to the other
partners.

22. Pleading 0= 350(1)

An allegation of bad faith raises a question of fact, which means
that such an allegation generally is sufficient to defeat a motion to
dismiss or a motion for judgment on the pleadings.

23. Judgment 0 185

Allegations unsupported by any competent evidence cannot defeat
a motion for summary judgment. See DEL. CH. CT. R. 56(e).

24. Judgment C-- 185

The non-moving party bearing the burden of persuasion at trial,
after adequate opportunity for discovery, must introduce competent
evidence which, if true, would rebut the presumption, or summary
judgment will be granted against it.

25. Partnership 0= 70

Mere speculation as to what a party may do to gain control of
an enterprise cannot prevent that party from exerting their lawful right
under the Partnership Agreement to remove the defendant for willful
misconduct.

Lawrence A. Hamermesh, Esquire, and Seth Rigrodsky, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Lance
Gotthoffer, Esquire, and Gary A. Adler, Esquire, of Marks & Murase,
New York, New York, of counsel, for plaintiff and counterdefendant
KE Property Management Inc. and KJ Capital Management Inc.

William J. Marsden, Jr., Esquire, and Gayle P. Lafferty, Esquire, of
Potter Anderson & Corroon, Wilmington, Delaware; and Hertzog,
Calamari & Gleason, New York, New York, of counsel, for additional
counterclaim loan participation defendants.
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Kevin G. Abrams, Esquire, and Sean P. McDevitt, Esquire, of Ri-
chards, Layton & Finger, Wilmington, Delaware; and Michael K.
Stanton, Esquire, and Konrad L. Cailteux, Esquire, of Weil, Gotshal
& Manges, New York, New York, of counsel, for additional counter-
claim defendant Kawasaki Leasing International, Inc.

William S. Gee, Esquire, and Mark Minuti, Esquire, of Saul, Ewing,
Remick & Saul, Wilmington, Delaware; and Stephen Wagner, Esquire,
and Lawrence S. Tauber, Esquire, of Zellermayer Gratch & Jacobs,
P.C., New York, New York, of counsel, for defendant and counterclaim
plaintiff.

HARTNETT, Vice-Chancellor

Although the procedural posture in this suit is complex, the gra-
vamen of the suit is quite simple. The issue is the control of a limited
partnership based in New York and whether, under the Partnership
Agreement and New York law, the fraud by the agent of the managing
general partner justified the general partner's removal by a limited
partner.

There is no disputed fact that prevents summary judgment for the
plaintiff, a general partner, on its claim that, as a matter of law, a
limited partner affiliated with it was justified in removing the general
managing partner because of the fraud committed by the agent of the
partner that was removed.

Various other motions relating to counterclaims, most of which
are either now moot or unripe, are also discussed.

The case is a procedural nightmare and is an example of the
burden often placed on the Delaware courts by litigation arising from
convoluted limited partnerships that have been formed in Delaware for
a token fee.

THE PLEADINGS

I

The original plaintiff, KE Property Management Inc. ("KE Prop-
erty"), one of the general partners of 275 Madison Associates L.P., a
Delaware limited partnership ("the Partnership"), seeks a declaratory
judgment that the purported removal of 275 Madison Management
Corporation ("275 Madison Corp."), the managing general partner of
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the Partnership, by KJ Capital Management, Inc. ("KJ Capital"), an
affiliate of plaintiff, was effective. It, therefore, seeks to enjqin 275
Madison Corp. from purporting to act asthe managing general partner.

275 Madison Corp. has plead counterclaims against: (1) KE Prop-
erty, the original plaintiff; (2) KJ Capital, one of the limited partners
in the partnership; (3) Kawasaki Leasing International, Inc. ("Kawasaki
Lender"), a lender to the partnership; and (4) seven other entities that
purchased a portion of the loan to the partnership ("the Loan Parti-
cipants"). KE Property, the original plaintiff, and KJ Capital, are
affiliated and are collectively referred to as "The Kawasaki Partners."

KE Property and KJ Capital have moved to dismiss or, in the
alternative, to sever and stay the counterclaims asserted against them.
The Loan Participants also have moved to dismiss or, in the alternative,
to sever and stay the counterclaims asserted against them. The Kawasaki
lender has moved to sever the counterclaims against it or to have a
separate trial conducted on certain counts in the counterclaims. Finally,
the Kawasaki Lender moved to stay the counterclaims asserted against
it on the basis that they are identical to claims which 275 Madison
Corp. has raised against it in an action in a state court in New York.

The other two limited partners, R.AJ.N. Corporation and Belmor
Co., Inc., belatedly moved to intervene in this action but their motion
has not yet been considered. Chancery Rule 173. It will not, therefore,
be considered herein.

All the pleadings are verified.

SUMMARY OF THE HOLDINGS

II
Because there is no material issue of fact and KE Property, the

plaintiff, is entitled, as a matter of law, to a declaration that 275
Madison Corp. was validly removed as the managing general partner
of the Partnership, KE Property's motion for summary judgment must
be granted and the various motions to dismiss 275 Madison Corp.'s
counterclaims that seek a cross-declaration that it still is the managing
general partner must be granted.

The Kawasaki Lender alternatively has moved to stay the coun-
terclaims asserted against it on the basis that those counterclaims are
identical to claims raised by 275 Madison Corp. in an action in state
court in New York. Because the New York complaint clearly challenges
different conduct and seeks different relief than that in this action, that
motion to stay must be denied.
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The Kawasaki Partner and the Loan Participants have moved to
dismiss the counterclaims asserted against them. These motions may
now have become moot, but-the Court will reserve decision on them
pending the receipt of supplemental comments that the parties may
desire to make as to the impact of this decision on those motions.

As to the other counterclaims, there is no reason to order a stay,
severance or separate trial of them. Therefore, the various motions that
seek a stay, severance or separate trials for those counterclaims must
be denied.

THE LAW OF SUMMARY JUDGMENT
III

[1-2] Summary judgment may be granted if, after the facts are viewed
in the light most favorable to the nonmoving party, the moving party
has demonstrated that there is no material issue of fact in dispute and
that the moving party is entitled to judgment as a matter of law. Benge
v. Davis, Del. Supr., 553 A.2d 1180, 1182 (1989); Ch. C. R. 56(c).
Unlike a motion to dismiss, the nonnoving party may not rest upon
the mere allegations or denials of its pleading, but its response, by
affidavits or as otherwise provided in Chancery Rule 56, must set forth
specific facts showing that there is a genuine factual issue for trial. Ch.
C. R. 56(e); Burkhart v. Davies, Del. Supr., 602 A.2d 56 (1991).

Therefore, for purposes of evaluating the sufficiency of the response
to the motions for summary judgment, this Court must consider the
factual allegations of the complaint, answer, and counterclaim insofar
as they are supported by affidavits and any other facts adduced by
discovery or affidavit.
[3] A motion to dismiss shall be treated as a motion for summary
judgment if matters outside the pleading are considered, as here. Chan-
cery Rule 12(b).

THE FACTS

IV

The essential facts are undisputed. The Partnership was formed
in October 1987 for the purpose of owning a building and a ground
lease at 275 Madison Avenue in New York City. Originally, there
were three general partners: Harry Skydell, Udi Toledano, and Joseph
Mizrachi. Skydell was the original managing general partner and he
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arranged for the Partnership to retain Hudson Park Management Com-
pany ("Hudson Park"), an entity controlled by Skydell, to manage
the building.

In 1988, KJ Capital invested $4 million in the Partnership and
was admitted as a limited partner and its affiliate KE Property became
a general partner. Two entities owned by the Nasser family, R.A.J.N.
Corporation and Belmor Company, Inc. ("the Nasser Limited Part-
ners"), invested $6 million in the Partnership and also became limited
partners.

In February 1989, the Partnership borrowed $70 million from the
Kawasaki Lender to refinance its existing obligations. This loan was
secured by a mortgage on the building and ground lease. Portions of
this loan were sold to the Loan Participants.

That same month, 275 Madison Corp. was formed to serve as
managing general partner of the Partnership in lieu of Skydell. 275
Madison Corp. claims (and some documents support this contention)
that at that time the Nassers held 44% of the stock in it, Skydell held
36%, and Toledano and Mizrachi each owned 10%. However, an
organizational consent executed by 275 Madison Corp.'s Board of
Directors in February 1989 indicated that Skydell owned 125 of its 165
shares with Toledano and Mizrachi each owning 20 shares.

The original partnership agreement was revised in July 1989 to
reflect the changes made among the partners. The Revised Partnership
Agreement contemplated that Hudson Park, an entity controlled by
Skydell, would continue to manage the building.

Between January and May 1990, Skydell misappropriated $2 mil-
lion of Partnership funds by diverting money from the Partnership's
accounts at Chase Manhattan Bank. 275 Madison Corp. claims that,
although Skydell was its president at the time, he committed the fraud
through Hudson Park, the manager of the building, rather than in his
capacity as part-owner and officer of 275 Madison Corp. However,
the signature cards for the Partnership's accounts from which the funds
were siphoned showed, and a representative from Chase testified, that
Skydell was authorized to sign in his capacity as a representative of
the managing partner. On certain accounts, Skydell was the sole person
with signatory authority while on others Toledano and Mizrachi-
former general partners of the Partnership-also had signatory authority.

According to the answer and counterclaim of 275 Madison Corp.,
the Nassers had been dissatisfied %vith Skydell's and Hudson Park's
management of the building before Skydell's defalcations began. The
counterclaim further alleges that in late 1989 or early 1990, the Nassers
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requested that the Kawasaki entities consent to terminate Hudson Park
as managing agent but that the Kawasaki entities refused. Similar
requests were made and refused throughout April and May 1990.

Unable to obtain Hudson Park's removal, the Nassers granted
Skydell an option to purchase their interests in the Partnership, in 275
Madison Corp. and in another partnership in exchange for an option
payment of $2 million. Skydell was unable to obtain financing to buy
out the Nassers and the option expired.

On August 15, 1990, the Nassers purchased Skydell's interest in
275 Madison Corp. for $200,000 and in November 1990 they caused
275 Madison Corp. to terminate Hudson Park's management contract.
In April 1991, an audit uncovered Skydell's defalcations.

In 1990 and 1991 the Partnership experienced financial difficulties
and the Nassers negotiated with the Kawasaki Lender for a restructuring
of the finances of the Partnership. On July 9, 1991, on behalf of itself
and the Loan Participants, the Kawasaki Lender notified the Partnership
that it was in default of the loan agreement and at risk of foreclosure.
275 Madison Corp. took the position that it would be in the best
interests of the Partnership for the Partnership to seek protection from
its creditors under the federal bankruptcy laws. However, KE Property
refused to agree, allegedly because of improper loyalty to its affiliate
the Kawasaki Lender in alleged violation of its fiduciary duty to the
other partners.

On August 20, 1991, KJ Capital, an affiliate of KE Property, as
one of the limited partners, sent 275 Madison Corp. a letter purportedly
removing it as managing general partner. Paragraph 5.07(d) of the
Partnership Agreement provides, in relevant part, that "the Limited
Partner may ... by a vote of not less than 25% of the Units then
outstanding, expel any General Partner if he has ... injured the
Partnership as a result of his fraud or willful misconduct in the per-
formance of his duties as a General Partner." KJ Capital claimed that
Skydell's misappropriation of $2 million constituted fraud or willful
misconduct on the part of 275 Madison Corp. in its capacity as the
managing general partner of the Partnership. It is not disputed that
25% of the units outstanding favored the expulsion.

275 Madison Corp., however, claims that KJ Capital used Skydell's
fraud as a pretext to remove it from its position as managing general
partner to prevent 275 Madison Corp. from filing for bankruptcy on
behalf of the Partnership. KJ Capital allegedly acted at the behest of
the Kawasaki Lender in so doing.

[Vol. 19



UNREPORTED CASES

On August 22, 1991, two days after its purported removal as
managing general partner of the Partnership, 275 Madison Corp. filed
a bankruptcy petition on behalf of the Partnership in the United States
Bankruptcy Court for the Southern District of New York.

Extensive discovery and approximately three days of hearings were
conducted in the bankruptcy court on the issue of whether 275 Madison
Corp. had been properly removed as the managing general partner.
Unfortunately for this Court, the bankruptcy court was prevented from
deciding that issue when 275 Madison Corp. voluntarily withdrew the
bankruptcy petition. KE Property then brought this action seeking a
dedaratory judgment that the purported removal of 275 Madison Corp.
as managing general partner by KJ Capital was effective and seeking
an injunction prohibiting 275 Madison Corp. from acting on behalf of
the Partnership.

THE COUNTERCLAIMS
V

275 Madison Corp., in addition to raising several defenses to the
complaint, has plead several counterclaims.

Count I of 275 Madison Corp.'s counterclaim asserts the claim
that the Kawasaki Partners breached the partnership agreement by
attempting to improperly remove 275 Madison Corp. as the managing
general partner and a declaratory judgment is sought that the attempted
removal of it was ineffective or, in the alternative, an order restoring
it as managing general partner. Count I also seeks an order enjoining
KE Property from acting on behalf of the Partnership and money
damages.

Count II of 275 Madison Corp.'s counterclaim alleges that the
Kawasaki Lender and the Loan Participants tortiously interfered with
the partnership agreement by inducing KE Property as a general partner
and KJ Capital as a limited partner to attempt to wrongfully remove
275 Madison Corp. in order to prevent a bankruptcy filing and to
thereby facilitate a foreclosure by their affiliate, the Kawasaki Lender.
Count II also seeks money damages.

Count III of 275 Madison Corp.'s counterclaim alleges various
breaches of fiduciary duty. It alleges that KE Property, as a general
partner, and KJ Capital, as a limited partner, owed fiduciary duties
to the other partners in the Partnership, including 275 Madison Corp.,
and that they breached those fiduciary duties when they acted to further
the interests of the Kawasaki Lender and the Loan Participants to the
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detriment of the other partners and the Partnership by attempting to
remove 275 Madison Corp. as the managing general partner. Count
III also seeks money damages.

Count IV of 275 Madison Corp.'s counterclaim alleges that the
Kawasaki Lender and the Loan Participants acted in concert and
conspired with KE Property and KJ Capital in the breach of fiduciary
duty alleged in Count III and that the Kawasaki Lender and the Loan
Participants are liable for aiding and abetting a breach of fiduciary
duty and conspiracy. Count IV also seeks money damages.

THE SUMMARY JUDGMENT MOTION
VI

275 Madison Corp. does not dispute that if Skydell's fraud can
be legally imputed to it, then that fraud is "fraud or willful misconduct"
under paragraph 5.07(d) of the Partnership Agreement. Both parties
agree that New York law will govern whether Skydell's fraud can be
imputed to 275 Madison Corp. apparently in recognition that all of
the challenged acts occurred in New York. See Travelers Indemnity Co.
v. Lake, Del. Supr., 594 A.2d 38, 44 (1991) ("most significant rela-
tionship" test governs choice of law).
[4-5] Under New York law, "[t]he general rule is that knowledge
acquired by an agent acting within the scope of his agency is imputed
to his principal and the latter is bound by such knowledge although
the information is never actually communicated to it." Center v. Hampton
Affiliates, Inc., 497 N.Y.S.2d 898, 899 (Ct. App. 1985). This rule arises
from the presumption that an agent has discharged his duty to disclose
to his principal all material facts coming to his knowledge as to the
subject of his agency. Id.; Marine Midland Bank v. John E. Russo Produce
Co., 427 N.Y.S.2d 961, 968 (Ct. App. 1980).
[61 "However, when an agent is acting adversely to the interest of
his principal, his knowledge and conduct are not imputed to the prin-
cipal." In re Investors Funding Corp. Sec. Litig., 523 F. Supp. 533, 541
(S.D.N.Y. 1980) (applying New York law). This "adverse interest"
rule exists because of the premise that an agent will keep his principal
fully informed "crumbles when the agent has an interest adverse to
the purported principal." Marine Midland Bank, 427 N.Y.S.2d at 968.

275 Madison Corp. argues that because its agent, Skydell, was
acting in his own interest-and adversely to it as principal in stealing
$2 million from the Partnership's accounts-his conduct cannot be
imputed to it because his misconduct falls squarely within the adverse
interest rule.
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New York law, however, recognizes a number of exceptions to
the adverse interest rule that are relevant to the facts in this litigation.
[7] Under New York law, "the fraud of an agent cannot alter the
legal effect of his knowledge with respect to his principal in regard to
third persons who had no connection whatever with such agent in
relation to the perpetration of the fraud, and no knowledge that any
such fraud had been perpetrated." 3 N.Y.JUR.2d Agency and Independent
Contractors §268; see also id. §249. The underlying principle behind this
exception to the adverse interest rule is that "[t]he principal, having
selected his representative and vested him with apparent authority,
should be the loser in such case, and not the innocent party who relied
thereon." Id. §249 (citing Exchange Bank v. Monteath, 26 N.Y. 505
(1863)).

Because 275 Madison Corp. selected Skydell as its representative
and vested him with authority to issue checks, under the "innocent
victim" exception to the adverse interest rule, 275 Madison Corp.,
rather than the Partnership which was the victim of Skydell's defal-
cations, should bear responsibility for the loss.
[8] New York law recognizes another exception to the adverse interest
rule that is relevant to the facts in this litigation.

A further qualification to the [adverse interest] rule has been
made where the agent, though engaged in perpetrating an
independent fraudulent act on his own account, is the sole
representative of the principal. It is held under such circum-
stances that the agent's knowledge is imputable to his principal.
This qualification has been applied in cases involving agents
and officers of corporations as well as in cases involving agents
and other principals.

3 N.Y.JUR.2d Agency and Independent Contractors §268.
It is undisputed that Skydell was the president, a director, and a

major stockholder of 275 Madison Corp. He was the only person at
275 Madison Corp. to have signatory authority over at least one of
the Partnership accounts used to perpetrate the fraud on the Partnership
during the time that the fraud was committed. There is no evidence
that anyone else took an active role in the management of 275 Madison
Corp.'s affairs. Therefore, the "sole representative" exception is ap-
plicable and Skydell's fraud may be imputed to 275 Madison Corp.
[9] New York law recognizes another exception to the adverse interest
rule "if the failure of the agent to act upon or to reveal the information
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results in a violation of a contractual or relational duty of the principal
to a person harmed thereby." 3 N.YJUR.2d Agency and Independent
Contractors §268; see also Greene v. Cuykendall, 40 N.Y.S.2d 801 (Supr.
1943); RESTATEMENT (SECOND): Agency §282(2)(a). 275 Madison
Corp., as the managing general partner, owed a "relational duty" to
the Partnership, i.e., it was a fiduciary to the Partnership. An element
of this fiduciary duty is to properly safeguard the property of the
Partnership. 275 Madison Corp. is not immune from the breach of
this duty simply because a dishonest officer induced the breach. There-
fore, under the "contractual or relational duty" exception to the adverse
interest rule, liability arising out of the knowledge of Skydell is imputed
to 275 Madison Corp.

At oral argument, 275 Madison Corp. argued that a distinction
should be drawn between cases in which a third party that was victimized
by the unfaithful agent seeks monetary relief from the agent's principal
and those cases, as here, where the third party seeks to impute the
agent's intent to the principal. 275 Madison Corp. argues that because
the removal provision in the partnership agreement refers to "willful
misconduct," KE Property must show that 275 Madison Corp. acted
intentionally to harm the Partnership.
[10] The distinction drawn by 275 Madison Corp. is meritless. The
rationale for a principal being held liable for the acts of his agent is
his knowledge of those actions. See Hampton Affiliates, 497 N.Y.S.2d at
899; Marine Midland, 427 N.Y.S.2d at 968. Where, as here, the agent
(Skydell) acted intentionally to harm a third party (the Partnership)
and the principal (275 Madison Corp.) had actual or imputed knowledge
of the agent's actions (as 275 Madison Corp. did as a matter of law),
there is no reason not to impute the agent's intent to the principal.
The fact that KE Property is seeking a remedy (removal of 275 Madison
Corp.) different from the more frequently sought money damages should
not change the established rule that a principal under these circumstances
is liable for the acts of his agent who acts within the scope of his
employment.

It is clear, therefore, that unless there is some asserted defense
that prevents summary judgment, the original plaintiff, KE Property,
is entitled to judgment in its favor on its claim that defendant 275
Madison Corp. was legally removed as the managing general partner
of the Partnership.

THE DEFENSES
VII

[11] As might be expected, 275 Madison Corp. argues that summary
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judgment should not be granted to KE Property because of its asserted
defenses of waiver, equitable estoppel, unclean hands, and bad faith.
The first three of these doctrines are dearly affirmative defenses. See
Ch. Ct. R. 8(c). Therefore, 275 Madison Corp. bears the burden of
persuasion as to each of them.
[12] There is a rebuttable presumption that all persons act honestly,
properly, in good faith, and without fraud. 31A C.J.S. Evidence §126;
Thomas v. King, Del. Supr., 99 A.2d 778, 781 (1953); Murphy v. T.
B. O'Toole, Inc., Del. Super., 87 A.2d 637, 638 (1952). Therefore, 275
Madison Corp. also bears the burden of persuasion that the Kawasald
Partners acted in bad faith.
[13] Consequently, in order to prevent summary judgment being
entered against it, 275 Madison Corp. must have adduced at least some
credible evidence which, if true, would establish each element of an
asserted affirmative defense or overcome the presumption of good faith.
Burkhzart v. Davies, Del. Supr., 602 A.2d 56 (1991).

VIII

[14] The affirmative defense of waiver is the intentional relinquishment
of a known right. Klein v. Anerican Luggage Works, Inc., Del. Supr., 158
A.2d 814 (1960). 275 Madison Corp. alleges that because four months
passed betveen the time that the Kawasaki entities learned of the fraud
and the purported removal of 275 Madison Corp. as managing general
partner, KJ Capital waived its right to remove it.

Even if a relatively short four-month delay could, under the cir-
cumstances here, be sufficient to support a claim of a waiver, the
undisputed facts are inconsistent with a claim that this delay constituted
an intentional relinquishment of the right to remove 275 Madison Corp.

Paragraph 13.12 of the Partnership Agreement specifies that no
waiver of rights will occur in the absence of a writing signed by the
party whose rights are waived. 275 Madison Corp. does not even allege
that KJ Capital (or anyone else) ever signed a written waiver of a right
to remove it.

Therefore, because 275 Madison Corp. has not adduced any com-
petent evidence to show that there was a waiver of the right of the
limited partners to remove it as managing general partner, the asserted
affirmative defense of waiver is legally insufficient to defeat KE Pro-
perty's entitlement to summary judgment.

Ix

[15] Equitable estoppel, another asserted affirmative defense, arises
when a party, by its conduct or words intentionally or unintentionally
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induces the other party, who is ignorant of the truth, to act in reliance
on the words or conduct to change its position to its detriment. Hartman
v. Buckson, Del. Ch., 467 A.2d 694 (1983). Because 275 Madison Corp.
has not adduced any evidence that would suggest that it took any action
in reliance on any words or conduct of KE Property occurring after
the discovery of Skydell's theft, its asserted defense of equitable estoppel
cannot defeat KE Property's entitlement to summary judgment.

X
[16] The affirmative defense of unclean hands is derived from the
equitable maxim that "he who comes into equity must do so with clean
hands." Therefore, if the hands of the complainant are rendered unclean
by reason of some inequitable conduct in connection with the matter
in controversy, equitable relief may be denied. See Walter v. Walter, Del.
Supr., 136 A.2d 202 (1957).

275 Madison Corp. alleges that the Kawasaki entities somehow
have unclean hands because 275 Madison Corp. urged the Kawasaki
entities, prior to the discovery of Skydell's theft, to "consent" to the
removal of Hudson Park (an entity controlled by Skydell) as manager
of the building but that the Kawasaki entities withheld their "consent"
to remove Hudson Park.

This argument is puzzling because the uncontradicted evidence
shows that the consent of the Kawasaki entities was not required to
remove Hudson Park as manager of the building-275 Madison Corp.
could have done so on its own. Moreover, the undisputed record shows
that 275 Madison Corp.'s complaints to the Kawasaki entities about
Skydell did not allege that he was dishonest. Instead, the 275 Madison
Corp.'s complaints stated that Skydell did not have the experience or
competence to manage a building of the size of that owned by the
Partnership and that his reports were inadequate. In light of the com-
plaints about Skydel, the Kawasaki entities may have acted unwisely
in that they urged 275 Madison Corp. to continue to retain Hudson
Park as manager of the building. However, 275 Madison Corp. has
not adduced any evidence that, if true, would show that the Kawasaki
entities' conduct was inequitable. Therefore, 275 Madison Corp.'s un-
clean hands defense is insufficient as a matter of law to defeat KE
Property's right to summary judgment.

THE BAD FAITH DEFENSE
XI

[17] In addition to its other defenses, 275 Madison Corp. argues
that summary judgment should be denied because the Kawasaki
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entities acted in "bad faith" in that their real motivation in removing
275 Madison Corp. was to prevent it from taking the partnership
into bankruptcy to block the foreclosure of the mortgage. Because
(as previously discussed) there is a presumption that the Kawasaki
entities acted in good faith, defendant bears the burden of rebutting
the presumption by showing the existence of bad faith.

275 Madison Corp.'s allegation of bad faith is predicated upon
KJ Capital having owed a fiduciary duty to it.
[18] A general partner owes a fiduciary duty to its partners. 6 Del.
C. §17-403; 6 Del. C. ch. 15; Boxer v. Husky Oil Co., Del. Ch., 429
A.2d 995, 997 (1981).

It was, however, KJ Capital, a limited partner (rather than KE
Property, a general partner) that acted to remove 275 Madison Corp.
as managing general partner.
[19] KJ Capital, a limited partner, is controlled by the same entity
that controls KE Property, a general partner. This might be sufficient
to impose on KJ Capital the same fiduciary duty that KE Property
has as a general partner. It is not necessary to decide that issue,
however, because although the Delaware Revised Uniform Limited
Partnership Act (6 Del. C. ch. 17) does not specifically state that a
limited partner owes a fiduciary duty to a general partner it, by
reference to the Delaware Uniform Partnership Act (6 Del. C. ch.
15), so provides.

6 Del. C. §17-1105 states: "In any case not provided for in
[the Delaware Revised Uniform Limited Partnership Act] the Del-
aware Uniform Partnership Law (Chapter 15 of [title 6]) and the
rules of law and equity, including the Law Merchant, shall govern."
[20] Under the Delaware Uniform Partnership Law all partners
owe each other fiduciary obligations. 6 Del. C. §1521(a); Boxer v.
Husky Oil Co., Del. Ch., 429 A.2d at 997 (1981). See 2A BALOITI
& FINKELSTEIN, De. Law of Corps. & Bus. Orgs. §11.2.11 (2d
ed. 1990 & Supp. 1992).
[21] Therefore, to the extent that a partnership agreement empowers
a limited partner discretion to take actions affecting the governance
of the limited partnership, the limited partner may be subject to the
obligations of a fiduciary, including the obligation to act in good
faith as to the other partners.

The Partnership Agreement does not leave the decision as to
the removal of 275 Madison Corp. to the unlimited discretion of
KJ Capital or any other partner, however. Instead, it provides that
removal can only occur upon "fraud or willful conduct" injurious
to the Partnership. As previously discussed, 275 Madison Corp. was
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legally guilty of "fraud or willful conduct" injurious to the Part-
nership because of the acts of its agent Skydell that are imputed to
it.
[22-24] An allegation of bad faith "raises essentially a question of
fact," which means that such an allegation generally is sufficient to
defeat a motion to dismiss or a motion for judgment on the pleadings.
See Desert Equities, Inc. v. Morgan Stanley Leveraged Equity Fund, II,
L.P., Del. Supr., 624 A.2d 1199 (1993). However, allegations un-
supported by any competent evidence cannot defeat a motion for
summary judgment. See Ch. Ct. R. 56(e). Where the nonmoving
party bears the burden of persuasion at trial, as 275 Madison Corp.
does here as to overcoming the presumption of good faith, the
nonmoving party, after adequate opportunity for discovery, must
introduce competent evidence which, if true, would rebut the pre-
sumption or summary judgment will be granted against it. Burkhart
v. Davies, Del. Supr., 602 A.2d 56 (1991).
[25] As noted above, the parties conducted extensive discovery on
the issue of the propriety of 275 Madison Corp.'s removal in the
bankruptcy proceedings. 275 Madison Corp. has not adduced any
competent evidence to overcome the presumption of good faith of
the Kawasaki Partners in removing 275 Madison Corp. All that 275
Madison Corp. has proffered is mere speculation as to what the
Kawasaki Partners might do if they gain control of the enterprise.
Such speculation cannot prevent the Kawasaki partners from exerting
their lawful right under the Partnership Agreement to remove 275
Madison Corp. for willful misconduct. See Bachmann v. Ontell, Del.
Ch., No. 7805-NC, Brown, C. (Nov. 7, 1984) (speculation about
what otherwise properly elected board of directors would do if installed
is insufficient to prevent Court fiom declaring that directors were
properly elected). See also Nixon v. Blackwell, Del. Supr., No. 246,
1992, Veasey, C.J. (June 22, 1993), slip op. at 28 ("The Court's
decision should not be the product solely of subjective, reflective
impressions based on suspicion or what has sometimes been called
the smell 'test'.").

Summary judgment, therefore, must be granted to KE Property
on its claim against 275 Madison Corp.

OTHER MOTIONS

XII

As previously noted, Count I of 275 Madison Corp.'s coun-
terclaims assert that the Kawasaki Partner breached the Partnership
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Agreement by attempting to improperly remove 275 Madison Corp.
and it seeks a declaratory judgment that the attempted removal was
ineffective or, in the alternative, an order restoring it as managing
general partner. The Kawasaki Partners have moved to dismiss these
counterclaims.

Because the Court finds, as a matter of law, that 275 Madison
Corp. was effectively removed as General Partner on August 20,
1991, the motion to dismiss these counterclaims (which is treated
herein as a motion for summary judgment), must be granted.

The Kawasaki Partners and the Loan Participants have moved
to dismiss the various counterclaims asserted against them on various
grounds. Because this Court's decision on KE Property's motion for
summary judgment may have an effect on the disposition of those
motions, the Court reserves decision on them pending the receipt
of any supplemental comments that the parties may wish to make.

XIII
The Kawasaki Lender has moved to stay the counterclaims

asserted against it on the grounds that they are identical to claims
raised by the counterclaim plaintiffs in an action that the counterclaim
plaintiffs brought in an earlier-filed action in New York. 275 Madison
Management Corp. v. Kawasaki Leasing Int'l Inc., Index No. 13,429/
92.

The Kawasaki Lender predicated its motion to stay the coun-
terclaims on an improvident statement by 275 Madison Corp. in
one of its briefs in this action that the New York action "involves
issues identical to the ones raised in the Counterclaims, and is the
subject of similar motions by the Counterclaims Defendants .... .

275 Madison Corp. is not estopped from now opposing the
motion to stay because the Kawasaki Lender was not misled and
did not rely to its detriment on the erroneous statement made in
275 Madison Corp.'s brief in this action as to the contents of the
New York complaint. See Norman v. Paco Pharmaceutical Servs., Inc.,
Del. Ch., No. 10417-NC, Hartnett, V.C., slip op. at 8-11 (Oct. 21,
1992), aff'd, Del. Supr., No. 534-1992, Moore, J. (ORDER) (Apr. 21,
1993).

A careful examination of the complaint in the New York action
shows that it seeks various forms of relief in connection with alleged
breaches of purported agreements to refinance the Partnership and
to acquire the ground upon which the Partnership's building rests.
Because there is little, if any, overlap in the issues to be decided
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and the relief sought in the New York action and this action, there
is no reason to stay the counterclaims asserted in this action in favor
of the New York action.

Therefore, the Kawasaki Lender's motion to stay part of this
action because of the pending New York action must be denied.

XIV
The Kawasaki Partners, the Kawasaki Lender, and the Loan

Participants have also submitted separate motions to stay, sever, or
conduct separate trials on Counts II-IV of 275 Madison Corp.'s
counterclaims. The principal argument of the Kawasaki Lender,
whose briefs were endorsed by the other counterclaim defendants,
was that the issues raised by the counterclaims were largely uncon-
nected to those concerned with the "control" of the partnership issue
raised in KE Property's complaint. Therefore, it argued, the control
issue should be disposed of first and then the Court could deal with
the issues raised by the counterclaims.

Because the "control" issue is now resolved by the award of
summary judgment to KE Property-and the counterclaims are all
that remains of the litigation-there is no present reason to stay,
sever, or conduct separate trials on the counterclaims. Therefore,
the counterclaim defendants' various motions to stay, sever and
conduct separate trials on those counterclaims are moot and must
be denied.

In summary, plaintiff's motion for summary judgment is granted
as to the issue that 275 Madison Corp. was validly removed as the
managing general partner and the various motions to dismiss 275
Madison Corp.'s counterclaim that it is still the managing partner
are granted. The Kawasaki Lender's motion to stay part of this
action because of the pending New York action is denied. The
motions of the Kawasaki Partners and the Loan Participants to
dismiss the counterclaims asserted against them are held in abeyance.
The motions to stay, sever and conduct separate trials on the various
counterclaims are denied.

Plaintiff KE Property may submit a proposed order after notice
to the other parties.
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NEAL v. ALABAMA BY-PRODUCTS CORP.

No. 8282

Court of Chancery of the State of Delaware, New Castle

September 22, 1993
The petitioners, shareholders of defendant corporation, brought

action to compel the corporation's successor in interest to pay ap-
praisal consideration for shares previously tendered for merger con-
sideration. On August 21, 1985, petitioner perfected rights of appraisal
for certain of its shares of defendant corporation after successor
survived a merger with defendant corporation. In 1987 and in 1990,
petitioner tendered certain shares to successor's transfer agent at the
merger consideration price. In 1991, after completing its appraisal,
the Delaware Court of Chancery valued the stocks at S180.67 per
share and issued an order stating that stockholders would receive
appraisal value, plus interest, after surrendering their certificates.
Petitioners contended that the successor must pay them the difference
between the merger consideration and the appraisal value, plus in-
terest, stating that the tender and acceptance of the shares in both
transfers did not comply with the requirements of section 262(k).
DEL. CODE ANN. tit. 8, 5 262(k) (1990).

The court of chancery, per Vice-Chancellor Chandler, granted
petitioners' motion to compel the successor to pay the appraisal
consideration of the shares tendered in accordance with section 262.
The court ruled that the previous transactions did not comply with
the requirements of section 262(k) concerning withdrawal from ap-
praisal proceedings. Specifically, the court determined that: (1) the
petitioners failed to terminate their appraisal rights and accept the
merger consideration in writing, (2) successor did not approve the
withdrawal of the petitioners from the appraisal proceeding in writing,
and (3) the transactions were not approved by the court as required
by section 262.

1. Corporations 0 584

Compromise and Settlement C 4

Section 262(k) sets forth the requirements and procedures for
the appraisal of shares held by a stockholder who objects to a merger
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that affects her shares and demands a valuation. It is recognized as
providing the only procedure by which stockholders who have per-
fected their appraisal rights may participate in an appraisal pro-
ceeding. DEL. CODE ANN. tit. 8, § 262(k) (1990).

2. Corporations C-- 584

Section 262(k) states the rules for appraisal clearly and unam-
biguously. The only consideration in finding whether the transactions
for merger consideration are void is whether the parties followed the
procedures provided in the statute. DEL. CODE ANN. tit. 8, § 262(k)
(1990).

3. Corporations C=- 584

Section 262(k) provides the method by which a stockholder who
no longer wants to participate in an appraisal proceeding and wishes
to exchange shares for merger consideration may withdraw from an
appraisal proceeding. During a sixty-day period following the effective
date of the notice of merger, stockholder may withdraw from the
appraisal proceedings by giving written notice of withdrawal from
the appraisal demand and acceptance of the merger consideration.
After the sixty-day period expires, the only way a stockholder can
withdraw from the appraisal demand is to give written notice of
withdrawal, accept merger consideration, and have the surviving
corporation provide written approval of this transaction. DEL. CODE
ANN. tit. 8, § 262(k) (1990).

4. Corporations o= 584

Compromise and Settlement 0= 7, 53

Section 262(k) requires that the court of chancery approve the
stockholder's withdrawal from appraisal demand. It does not allow
parties to voluntarily settle a proceeding without the court's approval.
DEL. CODE ANN. tit. 8, § 262(k) (1990).

5. Corporations 0= 584

Section 262(k) requires that certain steps be followed to cease
appraisal rights. For purposes of this action, because neither of the
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transactions at issue occurred within sixty days of the merger, the
three most important steps are: (1) a written request by the with-
drawing party, (2) written approval by the corporation, and (3)
approval by the court of chancery. If these steps are not followed,
the statute becomes meaningless. DEL. CODE ANN. tit. 8, § 262(k)
(1990).

6. Corporations C- 584

Corporation's act of tendering shares and paying merger con-
sideration cannot be construed as implicit approval of withdrawal
from an appraisal proceeding because there was neither a written
request for withdrawal nor a written approval of the transaction by
the corporation and the court of chancery. DEL. CODE ANN. tit. 8,
5 262(k) (1990).

7. Corporations C-- 584

If court awarded an appraisal amount less than the merger
consideration paid to stockholders, the corporation could rely on
section 262(k), voiding the transactions and requiring the stockholders
to repay the difference between the merger value and appraisal value.
DEL. CODE ANN. tit. 8, § 262(k) (1990).

8. Corporations 0= 584

Court order stated that upon surrender of the certificates verified
stockholders can receive appraisal value, plus interest, for their shares
and cannot prevent stockholders, who have already tendered their
stock certificates to a transfer agent, from participating in the ap-
praisal if the purpose of requiring surrender of share certificates has
already been met.

Bruce M. Stargatt, Esquire, and Bruce L. Silverstein, Esquire, of
Young, Conaway, Stargatt & Taylor, Wilmington, Delaware, for
petitioner Cede & Company.

Thomas J. Allingham II, Esquire, and R. Michael Lindsey, Esquire,
of Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware,
for petitioner Merrill Lynch, Pierce, Fenner & Smith, Inc.
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Richard L. Sutton, Esquire, and David G. Thunhorst, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for re-
spondent Drummond dompany, Inc.

CHANDLER, Vice-Chancellor

This action concerns two groups of petitioners who wish to
compel respondent Drummond Company, Inc. ("Drummond") to
pay appraisal consideration for shares of Alabama By-Products Cor-
poration ("ABC"), allegedly pursuant to a judgment by this Court.
Petitioner Merrill Lynch, Pierce, Fenner & Smith, Inc. ("Merrill
Lynch"), acting on behalf of record stockholder Cede & Co. ("Cede")
seeks appraisal consideration for 400 shares of ABC (the "Merrill
Lynch" shares). Petitioner Cede is a record shareholder of 2,440
shares of ABC owned by Shearson Lehman Brothers, Inc. ("Shear-
son"), and also seeks to compel Drummond to pay appraisal con-
sideration for these shares (the "Shearson" shares). For the reasons
set forth below, I am granting petitioners' motions to compel pay-
ment.

I. FACTS
On August 13, 1985, Drummond effected a short-term merger

with and into ABC pursuant to 8 Del. C. § 253, with Drummond
as the surviving entity. On that date, Cede was record holder of
700 shares of common stock of ABC beneficially owned for two
clients (400 of which constitute the Merrill Lynch shares). Cede was
also record holder of the Shearson shares, 2,440 shares of common
stock beneficially owned for Amy Neal Ager.

On August 21, 1985, ABC issued a Notice of Merger to stock-
holders of record of ABC's shares. Acting pursuant to 8 Del. C.
§ 262, Cede perfected rights of appraisal for both the Merrill Lynch
and the Shearson shares. The perfection of these appraisal rights
does not appear to be in dispute.

On May 5, 1985, Merrill Lynch sent a transmittal form to
AmSouth Bank, N.A. ("AmSouth"), ABC's transfer agent, au-
thorizing the redemption of 400 of the 700 Merrill Lynch shares.,
AmSouth redeemed the shares at the merger consideration of $75.60
per share. During the redemption proceeding, neither party nor their

1. Merrill Lynch alleges that it did so inadvertently.
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respective agents acknowledged that the shares were part of an
appraisal proceeding. Merrill Lynch tendered and AmSouth accepted
the certificates for the 400 Merrill Lynch shares.

Approximately three months later, this Court entered an Order
(the "1987 Order") establishing procedures for distributing Stock-
holder Information Forms ("SIFs") to stockholders who demanded
payments for their shares and whose names appeared on a verified
list provided by ABC. Each stockholder on the verified list received
notice of the 1987 Order's provisions. The 1987 Order specifically
directed ABC to file SIFs for each stockholder on the verified list,
and to make any objections to the stockholder's participation on its
respective form. Cede appeared on the verified list as a record
stockholder of 700 Merrill Lynch shares, and 2,440 Shearson shares.
ABC filed SIFs reflecting these figures.

Each SIF requested that the record shareholder make corrections
regarding the ownership and number and type of shares listed. Each
SIF also contained ABC's notation of whether it objected to the
stockholder's participation in the appraisal proceeding. The SIF sent
by ABC regarding the Merrill Lynch shares contained no objection
from ABC. It indicated that Cede held 700 shares on behalf of
Merrill Lynch, although 400 had in fact been tendered in May of
1987. Cede, however, did not correct the SIF, but signed and
delivered copies unaltered to ABC and the Court of Chancery. This
Court did not authorize the exchange.

On March 14, 1990, Shearson tendered the Shearson shares to
ABC, 2 and AmSouth made payment based on the merger price of
$75.60 per share to Shearson. This Court was not asked to, nor did
it authorize the exchange, and Cede did not provide Drummond
with either a written revocation of the appraisal demand or an
acceptance of the merger.3

On August 1, 1990, I concluded the appraisal of the stocks and
determined the value to be $180.67 per share. I issued an Order as
to payment, disbursement and satisfaction of judgment on April 18,
1991 (the "1991 Order"), which stated that "upon surrender of the
certificates" appropriately verified holders would receive appraisal

2. Shearson alleges that it tendered the Shearson shares inadvertently.
3. Furthermore, the Paying Agent Agreement between AmSouth and ABC

provides that the transfer agent "[is] not authorized to, and will not, make any
recommendation on behalf of ABC or Drummond as to the exercise of the right
of surrender or the right to seek appraisal." Paying Agent Agreement 10(h).
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value, plus interest, for their shares. Thereafter, Drummond dis-
covered that Merrill Lynch had surrendered 400 shares prior to the
1990 appraisal value determination, and it refused to pay additional
consideration between the appraisal value and the earlier merger
price. Similarly, Drummond later discovered that Shearson had pre-
viously surrendered 2,440 shares and wished to receive the difference
between the merger price and the appraisal value. Drummond re-
fused.

The petitioners have moved to compel Drummond to pay them
the difference between the merger consideration and the appraisal
award, plus interest, based on the theory that the earlier dispositions
did not comply with the statutory provisions of 8 Del. C. § 262(k).
Merrill Lynch also asserted that ABC waived its (and Drummond's)
right to object to the payment by failing to do so on Merrill Lynch's
SIF. Drummond, on the other hand, argues that I should deny
petitioners' motions because the petitioners terminated their rights
to appraisal awards by tendering their shares to AmSouth. It further
asserts that, because the parties have already tendered their shares,
neither Merrill Lynch nor Shearson can surrender their certificates
in order to receive the appraised value. As a result, Drummond
contends, they cannot comply with my 1991 Order. I will address
these arguments consecutively below.

II. SECTION 262(K) REQUIREMENTS
Both petitioners assert that the parties' tender and acceptance

of both the Merrill Lynch and Shearson shares did not comply with
the requirements of 8 Del. C. § 262(k). Therefore, they contend, the
transactions at issue are void.

Section 262(k) provides:
From and after the effective date of the merger or consol-
idation . ... if such stockholder shall deliver to the surviving or
resulting corporation a written withdrawal of his demand for an
appraisal and an acceptance of the merger or consolidation, either
within 60 days after the effective date of the merger or
consolidation . .. or thereafter with the written approval
of the corporation, then the right of such stockholder to an
appraisal shall cease. Notwithstanding the foregoing, no ap-
praisal proceeding in the Court of Chancery shall be dismissed as
to any stockholder without the approval of the Court, and such
approval may be conditioned upon such terms as the Court
deems just.
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[1] This statute sets forth the requirements and procedures for the
appraisal of shares held by a stockholder who objects to a merger
that affects her share and demands a valuation. Loeb v. Schenley Indus.,
Inc., Del. Oh., 285 A.2d 829, 830 (1971). This statute is recognized
as providing the only procedure by which stockholders who have
perfected their appraisal rights may participate in an appraisal pro-
ceeding. Raynor v. LTVAerospace, Del. Oh., 317 A.2d 43, 46 (1974).
[2] Section 262(k) states the rules for appraisal dearly and un-
ambiguously. Thus, the doctrine that ambiguities in a statute be
construed in favor of the stockholder does not apply here. Rather,
"orderliness and certainty of the appraisal proceeding is to be main-
tained." Schneyer v. Shenandoah Oil Corp., Del. Oh., 316 A.2d 570,
573 (1974). Therefore, my only consideration in finding whether
either transaction (for merger consideration) is void, is whether the
parties followed the procedures provided in 8 Del. C. § 262(k).
[3-4] This section provides the method by which a stockholder who
no longer wants to participate in an appraisal proceeding and wishes
to exchange shares for merger consideration may withdraw from an
appraisal proceeding. During a sixty-day period following the effective
date of the notice of merger, a stockholder may withdraw from the
appraisal proceedings by giving written notice of withdrawal from
the appraisal demand and acceptance of the merger consideration.
Neither of the transactions at issue here took place within sixty days
of the notice of merger. After the sixty-day period expires, the only
way a stockholder can withdraw from the appraisal demand is to
give written notice of withdrawal, accept merger consideration, and
have the surviving corporation (the payor) provide written approval
of this transaction. Regardless of when the stockholder notifies the
surviving corporation of her intent to withdraw, this action must be
approved by the Court of Chancery. Section 262(k) requires such
approval; it does not allow parties to voluntarily settle a proceeding
without the Court's approval. In re Enstar, Del. Supr., 604 A.2d
404, 414 (1992).
[5] Section 262(k) simply and directly requires that certain steps
be followed in order to cease appraisal rights. For purposes of this
action, the three most important steps are 1) a written request by
the withdrawing party; 2) written approval by the corporation; and
3) approval by the Court of Chancery. If these steps are not followed,
the statute becomes meaningless. See Salomon Bros. v. Interstate Brand
Corp., Del. Ch., No. 10,054, Berger, V.0. (July 12, 1991), slip op.
at 3, 4 ("If opposition to an appraisal proceeding were deemed to
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be a continuing offer to allow withdrawal, the statutory language
would be ... meaningless.").
[6] Neither of the transactions at issue meet the requirements of
Section 262(k). Regarding the Merrill Lynch shares, Merrill Lynch
did not provide a written request to withdraw from the appraisal
proceeding, but simply cashed in 400 of its shares. Furthermore,
Drummond did not properly approve the transaction. Drummond's
act of tendering the shares and paying merger consideration cannot
be construed as implicit approval by the corporation because the
statute unambiguously requires written approval. Most notably, how-
ever, this Court did not approve a settlement or dismissal of the
appraisal proceeding as to Merrill Lynch. No evidence of any kind
demonstrating the approval of this Court has been offered.

The Shearson transaction also fails to meet the Section 262(k)
requirements. Cede did not provide a written request to withdraw
from the appraisal proceeding. Drummond, in paying the merger
consideration, did not even acknowledge that the shares were part
of the appraisal shares, much less provide written approval of their
withdrawal. And the Court of Chancery did not approve their with-
drawal.

Nonetheless, Drummond claims that the parties terminated their
right to participate in the appraisal proceeding because they ex-
changed their shares for merger consideration. To support this ar-
gument, Drummond relies on cases holding that stockholders who
surrender shares for merger consideration cannot participate in ap-
praisal proceedings. E.g., Abraham & Co. v. Olivetti Underwood Corp.,
Del. Ch., 204 A.2d 740, 742-43 (1964), aff'd, Olivetti Underwood Corp.
v. Jacques Coe & Co., Del. Supr., 217 A.2d 683 (1966); Engel v.
Magnavox Co., Del. Ch., No. 4896, Brown, V.C. (Apr. 21, 1976),
slip op. at 6; LeCompte v. Oakbrook Consol., Inc., Del. Ch., No. 8028,
Berger, V.C. (Mar. 7, 1986), slip op. at 6-7. In these cases, however,
the corporations objected because the stockholders did not perfect
their appraisal rights. Here, the perfection of Merrill Lynch's and
Cede's appraisal rights is not at issue. Therefore, I find these holdings
inapposite to the present action.
[71 Drummond also claims that, had the Court awarded an appraisal
amount less than the merger consideration paid to Merrill Lynch
and Cede, the petitioners would not have brought this action. Under
such a scenario, however, Drummond could rely on the statutory
provisions of Section 262(k), voiding the transactions and requiring
Merrill Lynch and Cede to repay the difference between the merger

(Vol. 19



UNREPORTED CASES

value and appraisal value. Therefore, I find this argument without
merit.

III. COMPLIANCE WITH THE 1991 ORDER
[8] Drummond asserts that because the parties have already ten-
dered their shares, neither Merrill Lynch nor Shearson can surrender
its certificates in order to receive appraisal value, and thus cannot
comply with my 1991 Order. The 1991 Order states that "upon
surrender of the certificates" verified stockholders can receive ap-
praisal value, plus interest, for their shares. The underlying purpose
for requiring stockholders to surrender certificates is to prove own-
ership of stock; that issue is not contested here, nor is the fact that
both Merrill Lynch and Shearson previously did tender their cer-
tificates to AmSouth. While it is true that Merrill Lynch and Shearson
cannot tender certificates at this time, it is because they have already
tendered the stock certificates in question to AmSouth. Because the
purpose of requiring surrender of share certificates has been met in
this case, I cannot hold that the phrase "upon surrender of the
certificates" in the 1991 Order prohibits Merrill Lynch and Shearson
from participating in the appraisal.

IV. CONCLUSION
I grant both Merrill Lynch's motion to compel payment of

appraisal consideration by Drummond for the 400 shares tendered
in 1987 and Cede's motion to compel payment of appraisal consid-
eration for the 2,440 shares tendered in 1990. Parties to an appraisal
proceeding must comply with the requirements of 8 Del. C. § 262.
Here, the parties did not comply with the requirements of subsection
(k) of Section 262 regarding termination of appraisal rights: neither
Merrill Lynch nor Cede requested in writing to withdraw from the
appraisal proceedings and accept the merger consideration; Drum-
mond failed to provide written approval of either Merrill Lynch's
or Cede's withdrawal from the appraisal proceeding; and this Court
did not approve either the Merrill Lynch or the Cede transaction.
Therefore, I find in favor of petitioners. I ask counsel to confer and
submit a form of Order by agreement or on notice.

IT IS SO ORDERED.
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NEBENZAHL v. MILLER
No. 13,206

Court of Chancery of the State of Delaware, New Castle

November 8, 1993

Plaintiff, a stockholder in defendant Athlone Industries, Inc.
(Athlone), moved for a preliminary injunction seeking to enjoin
consummation of a merger between Athlone and defendant Allegheny
Ludlum Corporation (Allegheny). Plaintiff alleged that the director
defendants, all eight members of Athlone's board, breached their
fiduciary duties in connection with the merger transaction because:
(1) four of the directors would improperly receive a "special benefits"
package to the detriment of the other Athlone shareholders if the
merger was consummated; and (2) the value of two of Athlone's
subsidiaries were not taken into consideration when the investment
firm performed its fairness analysis of the share price. Plaintiff sought
a preliminary injunction because she alleged that all the defendants,
except Allegheny, breached their fiduciary duties to the stockholders
of Athlone and that Allegheny was guilty of aiding and abetting the
breach.

The court of chancery, per Vice-Chancellor Hartnett, denied
the motion for a preliminary injunction because plaintiff failed to
prove that she or the other stockholders would suffer any irreparable
harm if the motion was denied, and that any harm the stockholders
would suffer in the event of a denial of the injunction outweighs the
harm they would suffer if the injunction was granted.

1. Injunction 0 138.6

A preliminary injunction is an extraordinary remedy which is
granted only to prevent truly irreparable injury.

2. Injunction 0138.6, 138.15, 138.21

To succeed upon a motion for a preliminary injunction, the
moving party must demonstrate that: (1) there is a reasonable prob-
ability of ultimate success on the merits at a final hearing, (2) the
failure to issue the preliminary injunction will result in imminent
and irreparable injury prior to a final hearing, and (3) the harm to
the plaintiff if relief is denied outweighs the harm to defendants if
relief is granted.
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3. Conspiracy C 1

To succeed on a claim of aiding and abetting, a plaintiff must
prove: (1) the existence of a fiduciary relationship, (2) a breach of
duty by the fiduciary, (3) knowing participation in the breach by a
defendant who is not a fiduciary, and (4) damages to the plaintiff
resulting from the concerted action of the fiduciary and the non-
fiduciary.

4. Corporations C 307, 310(1)

There is no reasonable probability that the directors of a cor-
poration, that is trying to have its subsidiaries acquired, is not fully
informed when extensive, arm's-length negotiations took place be-
tween that corporation and the acquiring corporation, there was an
active shopping of the corporation seeking to be acquired to all
interested parties, the directors of the corporation relied upon a
favorable fairness opinion from an investment firm, and the directors
considered all facets of the proposed merger before approving the
merger.

5. Corporations 0= 314(1), 317

A breach of the duty of loyalty is established when the evidence
demonstrates that a director was on both sides of the transaction or
the director derived any personal financial benefit from it in the
sense of self-dealing, as opposed to a benefit which devolves upon
the corporation or all stockholders generally.

6. Corporations C= 314(.5)

A director who receives a substantial benefit from supporting a
transaction cannot be objectively viewed as disinterested or inde-
pendent.

7. Corporations 0=314(.5), 320(11)

A finding that an individual director is interested in a transaction
does not automatically deprive the board of the protection of the
business judgment rule.
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8. Corporations 0 320(11.5)

Whether or not the self-interest of an individual director results
in a finding of board disloyalty is a question of fact to be determined
on a case-by-case basis.

9. Corporations e 310(1)

No contract or transaction between a corporation and any other
corporation in which one or more of its directors or officers have a
financial interest shall be void or voidable solely for this reason, or
solely because the director or officer is present at or participates in
the meeting of the board or committee thereof which authorizes the
contract or transaction, or solely because his or their votes are counted
for such purpose, if the material facts as to his relationship or interest
and as to the contract or transaction are disclosed or are known to
the shareholders entitled to vote thereon, and the contract or trans-
action is specifically approved in good faith by vote of the share-
holders. DEL. CODE ANN. tit. 8, § 144(a)(2) (1991).

10. Corporations C 187, 190

Injunction = 138.21

Because plaintiff advanced no real evidence that the directors
of the corporation whose subsidiaries are being acquired did not take
into account the values of the corporation's subsidiaries, plaintiff has
not borne her burden of showing the reasonable probability that her
allegations are true.

Irving Morris, Esquire, of Morris and Morris, Wilmington, Delaware
for plaintiff class of stockholders in Athlone Industries, Inc.

Edward P. Welch, Esquire, of Skadden Arps Slate Meagher & Flom,
Wilmington, Delaware for defendant Athlone Industries, Inc.

R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wil-
mington, Delaware for defendant Allegheny Ludlum Corporation.

HARTNETT, Vice-Chancellor
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Plaintiff, a stockholder in defendant Athlone Industries, Inc.
(Athlone), has moved for a preliminary injunction seeking to enjoin
consummation of a merger between Athlone and defendant Allegheny
Ludlum Corporation (Allegheny). The shareholders of Athlone are
scheduled to vote on the proposed merger on November 8, 1993.
Because plaintiff has failed to establish the prerequisites for the
granting of a preliminary injunction, the motion must be denied.

The short time that the Court has to decide the motion precludes
an in-depth review of all the facts. Most of the facts are not disputed
and have been gleaned from the Proxy Statement issued by Athlone
in connection with the merger or the limited expedited discovery.

Athlone is a Delaware corporation. Its subsidiary, Jessop Steel
Company (Jessop), is its largest and most profitable subsidiary. Its
other two subsidiaries, Green River Steel Corporation (Green River)
and Reynolds Fasteners, Inc. (Reynolds), appear from the limited
record to be unprofitable.

Beginning in 1990, the senior management of Athlone began
looking into possible business transactions, including business com-
binations with other complementary steel-making companies, that
would serve to strengthen Athlone's position in the specialty steel
industry. The investment firm of Morgan Stanley was engaged in
June of 1991 to assist in this effort. A total of thirty-seven potential
buyers, including Allegheny, were contacted in late 1991 and 1992.
Six companies held meetings with senior representatives of Athlone
but no real interest was shown other than by Allegheny. Athlone
determined that it would only consider selling all three of its sub-
sidiaries together rather than selling the profitable Jessop by itself
and then trying to sell the apparently unprofitable Green River and
Reynolds.

Allegheny made an initial offer of a stock-for-stock exchange at
a price of $15.50 per share of Athlone common stock on November 8,
1991. This offer was rejected by Athlone and further negotiations
ensued. Allegheny increased its offer to $17 per share on May 20,
1992, but Athlone rejected it on June 2, 1992, and no further contact
between them occurred until January 1993. On February 24, 1993,
a price of $17.50 was discussed and finally, on March 12, 1993, a
letter of intent was executed to reflect a merger transaction at $17.50
for each share of Athlone common stock. The letter of intent allowed
for the final price to increase if the average price of Allegheny stock
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