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used to calculate the exchange ratio rose above a specified price. As
of Thursday, November 4, 1993, the exchange ratio applicable to
the merger has apparently risen to $18.43 per share.

The investment firm of Morgan Stanley performed multiple
economic analyses of the agreed upon price of $17.50 per share and
issued a fairness opinion concluding that the transaction was fair
from a financial point of view. Following extensive discussions and
presentations relating to the specific terms of the merger agreement,
the full eight member board of Athlone voted unanimously to approve
the merger on June 7, 1993.

The merger agreement requires that the merger be approved
by holders of over fifty percent of the outstanding shares of Athlone's
common stock. If each Athlone director and executive officer who
owns shares of Athlone stock votes in favor of the merger, holders
of approximately thirty-seven percent of the outstanding shares must
also vote in favor of the merger for it to be approved.

Although the transaction had been publicly announced in June
of 1993, plaintiff filed her complaint on October 21, 1993. In it she
alleges that the director defendants (all eight members of Athlone's
board) breached their fiduciary duties in connection with the trans-
action. In particular, it is alleged that four of the directors (Messrs.
Miller, Lyons, Shaw, and Moulton) will improperly receive a "special
benefits" package to the detriment of the other Athlone shareholders
if the merger is consummated.

If the transaction goes forward, Messrs. Miller, Lyons, and
Shaw will receive lump-sum payments stemming from the termination
of their employment agreements with Athlone (in effect since 1975
for Miller and Lyons and 1978 for Shaw), the termination of Ath-
lone's Head Office Plan, and the termination of Athlone's Supple-
mental Retirement Plan (SERP). Moulton will receive an accelerated
payment from Athlone's Incentive Option and Performance Award
Plan (IOPA) and will be able to exercise options on securities. The
"special benefits" package to be received by the four interested
directors amounts to over $11,500,000. It is not disputed that all of
the above benefits are disclosed in the Proxy Statement sent to the
stockholders of Athlone relating to the merger vote.

Plaintiff also alleges that the value of Green River and Reynolds
was not taken into consideration when Morgan Stanley performed
its fairness analysis of the $17.50 price. Plaintiff claims that the $34
million combined value of the two subsidiaries was ignored and,
therefore, that the final price agreed upon is too low. Defendant
counters by asserting that the values of the two subsidiaries were
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taken into account and asserts that the two subsidiaries had a negative
value of $8 million after subtracting liabilities from assets.

Stockholders will not be entitled to, nor given, appraisal rights
following the merger. The merger agreement contains a clause al-
lowing Allegheny to cancel the transaction if the merger is not
consummated by November 15, 1993.

Plaintiff seeks a preliminary injunction because she alleges that
all the defendants (except Allegheny) have breached their fiduciary
duties to the stockholders of Athlone and that Allegheny has been
guilty of aiding and abetting the breach.

II
[1-2] A preliminary injunction is an extraordinary remedy which
is granted only to prevent truly irreparable injury. McConnell v. Emoy,
Del. Ch., No. 10,678, Hartnett, V.0. (Sept. 28, 1989), appeal denied
mere., Del. Supr., 567 A.2d 420 (1989). To succeed upon a motion
for a preliminary injunction, the moving party must demonstrate:
(1) that there is a reasonable probability of ultimate success on the
merits at a final hearing; (2) that the failure to issue the preliminary
injunction will result in imminent and irreparable injury prior to a
final hearing; AND (3) that the harm to the plaintiff if relief is denied
outweighs the harm to defendants if relief is granted. Ivanhoe Partners
v. Newmont Mining Corp., Del. Oh., 533 A.2d 585, 600, aff'd, Del.
Supr., 535 A.2d 1334, 1341 (1987).

III
[3] Plaintiff first alleges that Allegheny has been guilty of aiding
and abetting the breach of fiduciary duty by the other defendants.
To succeed on a claim of aiding and abetting, a plaintiff must prove:
(1) the existence of a fiduciary relationship, (2) a breach of duty by
the fiduciary, (3) knowing participation in the breach by a defendant
who is not a fiduciary, and (4) damages to the plaintiff resulting
from the concerted action of the fiduciary and the non-fiduciary.
Gilbert v. El Paso Co.; Del. Ch., 490 A.2d 1050, 1057 (1984), aff'd,
Del. Supr., 575 A.2d 1131 (1990); Endervelt v. The Nostalgia Network,
Inc., Del. Ch., No. 11,415-NC, Chandler, V.0., slip op. at 10
(July 23, 1991) (citations omitted).

Plaintiff has not adduced any credible evidence that Allegheny
knowingly participated in any breach of fiduciary duty by the other
defendants (if any such breach occurred). There is, therefore, no
basis for any claim against Allegheny.
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IV

Plaintiff has also not shown the reasonable probability that the
other defendants have breached any fiduciary duty in connection
with the challenged transaction.
[4] Extensive, arm's-length negotiations took place between Athlone
and Allegheny over a period of one-and-a-half years; there was an
active shopping of Athlone to all interested parties; the directors
relied upon a favorable fairness opinion issued by Morgan Stanley,
and the directors considered all facets of the proposed merger before
approving the merger.

Plaintiff has, therefore, not shown a reasonable probability that
the directors of Athlone were not fully informed.

V
[5-8] A breach of the duty of loyalty is established when the evidence
demonstrates that a director was on both sides of the transaction or
the director "derived any personal financial benefit from it in the
sense of self-daling, as opposed to a benefit which devolves upon the
corporation or all stockholders generally." Cede & Co. v. Technicolor,
Inc., Del. Supr., No. 336, 1991, Horsey, J. (Oct. 22, 1993). "A
director who receives a substantial benefit from supporting a trans-
action cannot be objectively viewed as disinterested or independent."
Id., slip op. at 41. A finding that an individual director is interested
in the transaction, however, does not automatically deprive the board
of the protection of the business judgment rule. Id., slip op. at 46.
Whether or not the self-interest of an individual director results in
a finding of board disloyalty is a question of fact to be determined
on a case-by-case basis. Id., slip op. at 47.

Plaintiff, in effect, argues that the mere inclusion in the merger
agreement of the provision guaranteeing the payment of the special
benefits package for four of the directors shows the reasonable prob-
ability that a breach of the duty of loyalty occurred. I disagree.

The Proxy Statement reveals that the employment agreements
of Miller, Lyons, and Shaw have been in existence since 1975 for
Miller and Lyons and 1978 in the case of Shaw. Upon a termination
of employment (a removal from office without cause), the three
executives will receive lump sum payments equal to their salaries
for the remainder of the terms of their contracts. These termination
clauses will apparently be activated in the event of ANY merger that
results in the loss of their jobs, not simply this particular merger.
(Proxy Statement at 32). The merger agreement provides for pay-
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ments amounting to four-and-a-half years of employment, one-half
year less than the defendants are actually entitled to receive under
their contracts with Athlone. Similarly, the payments to the defen-
dants under the SERP Plans and Head Office Plans are made
pursuant to contracts entered into by the defendants with Athlone
long before the merger was ever seriously considered.

The merger agreement also contemplates fulfillment of the con-
tracts entered into by Moulton and Athlone. The options for 20,000
shares of Athlone common stock granted to him under the Incentive
Option and Performance Award (IOPA) Plan are fully exercisable
without regard to the merger. (Proxy Statement at 9). Plaintiff,
therefore, has not borne her burden of showing the reasonable prob-
ability that a breach of the duty of loyalty has occurred because of
this provision in the merger agreement.

VI
Moulton also holds performance awards granted under the IOPA

for 40,000 shares-the merger agreement apparently provides that
the terms of those awards may be amended prior to the effective
time of the merger to provide that they will vest and become payable
upon stockholder approval of the merger. This information, however,
is fully disclosed in the Proxy Statement sent to shareholders. (Proxy
Statement at 9).
[9] 8 Del. C. § 144(a)(2), therefore, precludes the granting of a
preliminary injunction. This section provides in pertinent part:

(a) No contract or transaction ... between a corporation
and any other corporation . . . in which one or more of
its directors or officers . . . have a financial interest, shall
be void or voidable solely for this reason, or solely because
the director or officer is present at or participates in the
meeting of the board or committee thereof which authorizes
the contract or transaction, or solely because his or their
votes are counted for such purpose, if:

(2) the material facts as to his relationship or interest
and as to the contract or transaction are disclosed or are
known to the shareholders entitled to vote thereon, and the
contract or transaction is specifically approved in good faith
by vote of the shareholders ....
Even assuming that the present case involves a transaction in

which the directors of Athlone have a disqualifying financial interest,

19941



DELAWARE JOURNAL OF CORPORATE LAW

Section 144(a)(2) would protect the merger in the event of the required
shareholder approval. It has not been alleged that the Proxy Statement
failed to disclose the material facts of the merger, including the
information about the contested "special benefits" package.

VII
[10] Plaintiff also argues that the values of Green River and Rey-
nolds were not take into account when the final share price of $17.50
was agreed upon. The inference suggested is that the directors ap-
proved a sweetheart deal with Allegheny in order to obtain the benefits
packages for themselves. Defendants respond that the two subsidiaries
were taken into account and they, in fact, had a negative value to
Allegheny. Plaintiff has adduced no real evidence that her version
is true. Plaintiff has, therefore, not borne her burden of showing
the reasonable probability that her allegations (or "suspicions") are
true. Joseph v. Shell Oil Co., Del. Ch., 482 A.2d 335 (1984).

VIII
Even if plaintiff had been able to show the reasonable probability

of success on her breach of fiduciary duty claims, she has not shown
that she or the other stockholders will suffer any irreparable harm
if the motion is denied.

She can still proceed with her claim that the interested director
defendants breached their fiduciary duty in intentionally structuring
the transaction so as to provide themselves with a benefit they
otherwise would not be entitled to.

IX
Plaintiff has also failed to prove that any harm the stockholders

will suffer in the event of a denial of the injunction outweighs the
harm they will suffer if the injunction is granted.

The stockholders will likely suffer substantial harm if the in-
junction is granted because Allegheny may exercise its contractual
right and choose to terminate the deal if the injunction is granted.
See Rosman v. Shoe-Town, Del. Ch., No. 9483, Hartnett, V.C. (Jan. 18,
1988). This possibility is potentially very damaging to the stockholders
of Athlone because Athlone has not received any other bona fide
offer during the entire time it has been actively seeking buyers.

If the plaintiff, on the other hand, is not granted a preliminary
injunction, she can still proceed with this suit and obtain adequate
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relief if she can prove her claims on the merits. The balance of the
equities, therefore, tilts heavily in favor of not granting the prelim-
inary injunction.

X
Plaintiff has failed to satisfy any of the prerequisites for the

granting of a preliminary injunction. Plaintiff's motion for a prelim-
inary injunction, therefore, is denied.

IT IS SO ORDERED.

NYCAL CORP. v. ANGELICCHIO
No. 13,053

Court of Chancery of the State of Delaware, New Castle
August 31, 1993

Plaintiff brought action under Del. Code Ann. tit. 8, § 225 to
determine the persons who constituted the lawfully elected board of
directors of Gulf USA Corporation (Gulf). After a majority of Gulfs
existing board of directors proposed and approved a public declaration
of insolvency and authorized the filing of a bankruptcy petition, a
group of shareholders tendered written shareholder consents pur-
porting to remove the existing directors. Three of the directors
contested the validity of their purported removal from office under
this action on two grounds. First, defendants argued their removal
violated a governance agreement signed by plaintiff (the Governance
Agreement) in three ways: (a) defendants were entitled to select their
successors under the agreement, (b) plaintiff violated a provision of
the agreement which dealt with the compositional requirement of
the board of directors, and (c) defendants' removal was a part of a
general scheme or plan devised by plaintiff to avoid its obligations
under the Governance Agreement. Second, defendants argued the
shareholder consents which removed them were invalid as plaintiff
did not have the authority to vote its shares due to an earlier
agreement giving this right to a creditor and a second shareholder's
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shares were voted at request of plaintiff who purchased the shares
in violation of the Governance Agreement.

The court of chancery, per Vice-Chancellor Chandler, held that
plaintiff was among a majority of shareholders who validly removed
the Gulf directors from office. While noting that some of plaintiff's
actions may have violated the Governance Agreement, the court held
that an expedited section 225 action is not the proper forum to
address an alleged breach, it simply addresses the validity of the
current board. The court held that because the present composition
of the board violated a provision of the Governance Agreement, the
current directors must take the appropriate steps to ensure that the
composition of the board is altered to comply with the Governance
Agreement.

1. Corporations C= 283(1), 283(3)

An action under section 225 is a summary proceeding to de-
termine the lawful board of a Delaware corporation and, therefore,
collateral issues or those unnecessary to decide the validity of share-
holder consents will not be considered. DEL. CODE ANN. tit. 8, § 225
(1991).

2. Corporations 0= 294

Section 141(k) of the Delaware corporations law guarantees the
right of a majority of shareholders to remove directors with or without
cause and guarantees that the holders of a majority of shares are
entitled to vote at an election of directors, unless the certificate of
incorporation otherwise provides. DEL. CODE ANN. tit. 8, § 141(k)
(1991).

3. Corporations C= 294

Representing a majority of shareholders, plaintiffs had the power
under section 141(k) of the Delaware corporations law to remove
the existing board and vote at an election of new directors.

4. Corporations C= 295

An absolute right cannot be created for validly-removed directors
to name their replacements.
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5. Corporations C 294

A violation of a provision of a governance agreement that pro-
vides for the composition requirements of a board of directors has
no effect on a validly conducted ouster of a board of directors under
section 141(k). DEL. CODE ANN. tit. 8, § 141(k) (1991).

6. Contracts C= 143.5

In analyzing a provision in a governance agreement, the lan-
guage of the particular provision must be construed in its proper
context by examining the governance agreement as a whole.

7. Contracts 0= 143.5

Viewing the Governance Agreement as a whole, the alleged
pooling arrangement provision served only to remove the existing
board of directors, not to alter the compositional requirements of
the board or otherwise change any of plaintiff's responsibilities under
the Governance Agreement and, therefore, does not circumvent the
Governance Agreement.

8. Corporations = 197

Persons whose stock is pledged shall be entitled to vote, unless
in the transfer by the pledgor on the books of the corporation he
has expressly empowered the pledgee to vote thereon, in which case
only the pledgee, or his proxy, may represent such stock and vote
thereon. DEL. CODE ANN. tit. 8, § 219(c) (1991).

9. Corporations = 197

The stock ledger shall be the only evidence as to who are the
stockholders entitled to vote in person or by proxy at any meeting
of stockholders. DEL. CODE ANN. tit. 8, § 219(c) (1991).

10. Contracts 0= 187(1)

Under Delaware law, a defendant has no right to enforce a
pledge agreement between two parties if the defendant is not a party
to the agreement, is not in privity with the pledgee, is not the
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intended beneficiary of the agreement, and has not joined the pledgee
in the action.

11. Taxation C= 348(3)

In the real estate context, an open market transaction is one
where the sale price is negotiated between the buyer and seller as
distinguished from a sale resulting from the submission of bids where
the seller sells to the highest bidder or the buyer buys from the
lowest bidder.

12. Corporations C 283(1), 283(3)

In an action brought under section 225, a court need not
conclude whether plaintiff's purchase of shares was in violation of
the governance agreement. Such a breach, although actionable, would
not affect the effectiveness of a shareholder's consent to remove the
board of directors.

13. Corporations 0= 283(1), 283(3)

The ownership of shares is not an issue to be explored in a
proceeding under section 225; the issue is whether the shareholder
had the right to vote the shares. Actual ownership of the shares is
irrelevant.

14. Corporations 0= 283(1), 283(3)

An expedited action pursuant to section 225 is not the proper
forum to address alleged breaches of a governance agreement. It
simply addresses the validity of a corporation's present board of
directors.

Michael D. Goldman, Esquire, Donald J. Wolfe, Jr., Esquire, Ste-
phen C. Norman, Esquire, and Kevin R. Shannon, Esquire, of
Potter Anderson & Corroon, Wilmington, Delaware, for plaintiffs.

Henry N. Herndon, Esquire, Edward M. McNally, Esquire, and
Joseph C. Schoell, Esquire, of Morris, James, Hitchens & Williams,
Wilmington, Delaware; and Michael R. Klein, Esquire, Joseph K.
Brenner, Esquire, Robert F. Hoyt, Esquire, and Donald C. Hubbard,
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Jr., Esquire, of Wilmer, Cutler & Pickering, Washington, D.C., of
counsel, for defendants.

CHANDLER, Vice-Chancellor

This is an action under 8 Del. C. § 225 to determine the persons
who constitute the lawfully elected board of directors of Gulf USA
Corporation ("Gulf"), a Delaware corporation. On July 19, 1993,
a majority of Gulf's existing board of directors proposed and approved
a public declaration of insolvency and authorized the filing of a
bankruptcy petition. It is certain that if Gulf enters bankruptcy, it
will be fundamentally reorganized and Gulf's shareholders will receive
nothing for their interest. To prevent a bankruptcy declaration, on
July 23, 1993, a group of shareholders, including plaintiff Nycal
Corporation ("Nycal"), tendered written shareholder consents pur-
porting to remove the existing directors elected at the May 1993
annual meeting. That same day Nycal initiated this action to de-
termine the validity of the newly appointed board.

The Gulf board consisted of five directors as of July 19, 1993.
They were: David Angelicchio, Warren C. Haber, F. Aley Allan,
David R. Kirch and William C. Horn. Three of the directors-
Angelicchio, Haber, and Allan (the "Gulf defendants")-contest the
validity of their purported removal from office under this action.
The Gulf defendants challenge their removal on two grounds: 1)
that their removal violates a governance agreement signed by Nycal
(the "Governance Agreement"), and 2) that the shareholder consents
which removed them were invalid. Plaintiffs Nycal and Gulf vig-
orously contest the Gulf defendants' assertions.

I.

[1] An action under section 225 is a summary proceeding to de-
termine the lawful board of a Delaware corporation. Bossier v. Connell,
Del. Ch., No. 8624, Hartnett, V.C., slip op. at 5 (Oct. 7, 1986).
The parties do not dispute that the central issue here is whether the
purported removal of the Gulf defendants was legal action. Therefore,
in order to promptly and fairly address this issue, I will not consider
"collateral" issues, or those unnecessary to decide the validity of
the July 23 shareholder consents, at this time. Atkins v. Hiram, Del.
Ch., No. 12887, Hartnett, V.C., slip op. at l1 (July 26, 1993).
Below are my findings of fact and conclusions of law regarding the
purported removal of the Gulf defendants, based on an expedited
trial and briefing.
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II.
In May 1991, Nycal agreed to acquire 3.6 million Gulf shares,

or approximately 35% of the company, from Inoco PLC ("Inoco").
The Gulf board agreed to waive filing requirements of 8 Del. C.
§ 203, conditioned on the execution of the Governance Agreement,
a corporate agreement among Nycal, Gulf, Inoco, and Nycal's officers
and directors. In general, the Governance Agreement provides a
framework for the structure of the Board, providing that Nycal
directors do not outnumber so-called independent, or non-Nycal,
directors, and further defines Nycal's role in Gulfs management.
The scope and meaning of the various provisions of the Governance
Agreement have been hotly contested in this action. Therefore, I
must closely analyze the contested sections of the Governance Agree-
ment.

The members and size of the Gulf board have fluctuated often
since 1991. In May 1991, the board consisted of three Nycal rep-
resentatives and three independent directors. In February 1992, it
became a four person board, consisting of two Nycal and two in-
dependent directors. At the 1992 Gulf annual meeting, a new slate
of six directors was elected. In May of 1992, the new board elected
Angelicchio, a Gulf officer, to the Board. Because of his position in
Gulf management, Angelicchio did not qualify as an independent
director.' As a result, his election apparently violated the Governance
Agreement because the number of Nycal directors outnumbered the
number of independent directors. However, the remaining inde-
pendent directors, invoking 13 of the Governance Agreement,2
consented to his role via a written consent. 3 At this point there were
seven directors, three Nycal, three independent, and Angelicchio.

Prior to September 1992, two independent directors resigned,
but one Nycal director was converted into an independent director

1. Section 12(c) of the Governance Agreement excludes Gulf Officers from
being independent directors.

2. All references to "paragraph" or " " in this decision refer to the Gov-
ernance Agreement, unless otherwise specifically designated.

3. Paragraph 13 of the Governance Agreement provides:
The provisions of Section 1 and Section 2 of this Agreement may be
waived in whole or in part or may otherwise be modified upon the express
written consent of a majority of the Independent Directors, but any such
waiver or consent shall be limited to the express terms thereof and shall
not be deemed a waiver or consent to any further non-compliance with,
or modification of, the provisions hereof.
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by resigning his position in Nycal. This change left two Nycal
directors, two independent directors, and Angelicchio, the same ratio
of the board as elected at the May 1993 annual meeting. In May
1993, the board consisted of Horn and Kirch as Nycal directors,
Allan and Haber as independent directors, and Angelicchio.

On July 19, 1993, a special meeting of the Gulf board took
place at which the board voted to declare the company insolvent
and effect a reorganization, including filing a petition for bankruptcy.
The New York Stock Exchange subsequently suspended trading in
Gulf securities.

On July 23, 1993, Nycal purported to remove all five members
of the existing board from office, after obtaining consents from three
shareholders owning or controlling over 50% of Gulf stock. The
stockholders who consented were Nycal itself, holder of approximately
3.6 million shares; Peter Cundhill & Associates ("Cundhill"), holder
of 520,000 Gulf shares; and D.S. Kennedy & Co. ("Kennedy"),
owner of approximately 800,000 Gulf shares. On that same day,
Cundhill agreed to sell its shares to Nycal and, in exchange, agreed
to exercise its voting rights as directed by Nycal.

The consents authorize the removal of the Gulf defendants and
replace them with the following persons: William J. Scharffenberger,
an officer of Gulf; Lt. Gen. Thomas P. Stafford (USAF Retired),
an independent director; and Albert I. Hawk, a Nycal director. The
Gulf defendants challenge the efficacy of both the Nycal and the
Cundhill consents.

On the same day as the ouster, Nycal brought this action. It
immediately sought an ex parte temporary restraining order to prohibit
the Gulf defendants from, inter alia, filing a petition for bankruptcy.
I granted the temporary restraining order and ordered expedited
discovery and briefing. An expedited trial limited to the section 225
action occurred on August 18, 1993.

III.
The Gulf defendants assert that their ouster violates the Gov-

ernance Agreement in three ways and that, consequently, their re-
moval should be declared invalid. First, they assert that they are
entitled, under 3 of the Governance Agreement, to select their
successors. Secondly, they assert that Nycal violated 1 of the Gov-
ernance Agreement, which provided that at least 50% of the board
must consist of independent directors. Thirdly, the Gulf defendants
claim that their ouster was effected due to a general scheme or plan
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devised by Nycal to avoid its obligations under the Governance
Agreement, thereby expressly violating its 19.4

A. Paragraph 3

Paragraph 3 states:

If during a three-year period following the Closing [in May
1991], (i) there is a vacant position on the board of Directors
of the Company, which vacant position is required to be
held by an Independent Director, or (ii) an Independent
Director declines to stand for reelection by the stockholders
of the Company and such Director's position is required
to be held by an Independent Director, the Independent Di-
rectors then remaining on the Board of Directors shall have the
right to designate a nominee . . . for election to the Board.

Defendants assert that this provision restricts the stockholders' right
to remove them and to elect new directors without allowing defendants
to designate replacements. I find that defendants' interpretation
stretches the plain meaning of the Agreement beyond its logical
bounds.
[2-3] First, Section 141(k) of the Delaware corporations law guar-
antees the right of a majority of shareholders to remove directors
with or without cause. 8 Del. C. 5 141(k).5 Section 141(k) also
guarantees that the holders of a majority of shares are entitled to
vote at an election of directors, unless the certificate of incorporation
otherwise provides. The Gulf defendants do not challenge the validity
of their removal in this respect, but rather because they believe their
removal contravenes the Governance Agreement. Therefore I assume
that the plaintiffs, representing a majority of shareholders, had the
power to remove the board that existed as of July 19, 1993 and vote
at an election of new directors. See Roven v. Cotter, Del. Ch., 547
A.2d 603, 608 (1988); Everett v. Transnation Dev. Corp., Del. Ch.,
267 A.2d 627, 629 (1970) (directors have no vested right to remain
in office for the duration of their term).

4. The Gulf defendants also assert that the Cundhill consent violates 7 of
the Governance Agreement. This assertion is treated below.

5. Section 141(k) has two exceptions, neither of which is applicable here.
They are: 1) the right to remove directors may be altered by the Certificate of
Incorporation; and 2) in the case of cumulative voting of board members, removal
must be accomplished by a majority of votes.
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[4] The plain language of 3 gives the independent directors re-
maining on the Board the right to nominate replacements for empty
seats on the Board. In this action, however, a majority of stockholders
removed all of the directors, and as a result no independent directors
remained on the Board. Therefore, there were no directors left to
nominate candidates to occupy the empty Board seats, and as a
result no nominations were in fact made. Paragraph 3 does not in
any way create an absolute right in the validly-removed independent
directors to name their replacements; such a provision woul run
counter to the provisions of our corporate law, and to common sense.
Therefore, I reject the Gulf defendants' theory regarding 3.

B. Paragraph 1

Paragraph 1 provides that for a five-year period following the
closing (May 1991), unless and until Nycal owns over 50% of Gulf
stock, "not less than fifty percent of the members of the Board of
Directors of the Company will be Independent Directors." Paragraph
12(c) defines the term "Independent Director" as a person who is
neither an officer nor a shareholder of Nycal, Gulf or their affiliates.6

Nothing in the record has demonstrated that Nycal owns more than
50% of Gulf stock, so therefore I conclude that the provisions in

1 still apply, i.e., that at least 50% of the directors must be
independent.

The present purported directors consist of one independent di-
rector, one Nycal director, and one "management" director. The
"management" director is not an independent director, thus only
33.33% of the directors are independent, which appears to be a
violation of the provisions of 1. Assuming that this arrangement
does violate 1, however, does not compel a declaration that the
Gulf defendants' ouster was invalid. Rather, it affects only the validity
of the composition of the present board.

6. The term "Independent Director" is defined in 12(c) as:
a member of the Board of Directors of the Company who (i) is not an
Affiliate, officer, director, employee, stockholder or agent of the Buyer or
any of its Associates nor an Affiliate or Associate of any such Person, (ii)
is not an officer, employee or Affiliate (except in his or her role as a
director) of the Company nor an Affiliate or Associate of any such Person
or (iii) does not have any direct or indirect material financial interest in
the Company, other than as a holder of less than one percent of any class
of the Voting Securities of the Company, or any Affiliate or Associate of
any such Person.
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Plaintiff argues, however, that the composition of past boards
has altered the requirements of 1 and that Gulf's board is in
compliance with this altered compositional mix. Specifically, plaintiff
notes that the previous board had made an exception to the 50%
independent director requirement in appointing Angelicchio, who
was an officer of Gulf and thus not an "Independent" director, as
a fifth director. The circumstances of Angelicchio's election, however,
reveal that the independent directors permitted Angelicchio's ap-
pointment through a specific and narrow waiver of the I require-
ments, as described in 13 of the Governance Agreement.

Paragraph 13 states:

The provisions of Section 1 and Section 2 of this Agreement
may be waived in whole or in part or may otherwise be
modified upon the express written consent of a majority of
the Independent Directors, but any such waiver or consent
shall be limited to the express terms thereof and shall not be deemed
a waiver or consent to any further non-compliance with, or mod-
ification of, the provisions hereof. (emphasis added).

Therefore, I find that the independent directors' approval of An-
gelicchio as a fifth director did not permanently alter the composi-
tional make-up of the board into a tripartite Nycal/Independent/
Management categorization; rather, it simply allowed Angelicchio to
serve as a director even though his position violated the 50% re-
quirement of 1 of the Governance Agreement.
[5] Consequently, I find that the present board is not in compliance
with 1 of the Governance Agreement. To comply with the pro-
visions of 1, the present board must either eliminate a non-in-
dependent director, add an independent director, or modify the
requirements of 1 by express written consent. Nonetheless, this I
violation has no effect on the ouster of the Gulf defendants, which,
as I determined above, was valid under 8 Del. C. § 141(k).

C. Paragraph 19
The Gulf defendants also assert that their ouster constituted a

plan by Nycal to avoid its obligations under the Governance Agree-
ment in direct violation of 19. Paragraph 19 provides that:

the Buyer and its Affiliates shall not, with respect to any
of the Voting Securities of the Company sold or transferred
to any Person or otherwise, directly or indirectly create or
use a trust, proxy, power of attorney, pooling arrangement
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or any other contract, arrangement or device as part of a
plan or scheme to evade the obligations imposed by this
Agreement.

Defendants claim that Nycal pooled its votes with the consents
of Kennedy and Cundhill in order to circumvent its obligations under
the Governance Agreement. Specifically, defendants claim that Nycal
pooled its votes with Kennedy and Cundhill in order to control Gulfs
board of directors.
[6-7] It is axiomatic that I must construe the language of 19 in
its proper context, by examining the Governance Agreement as a
whole. E.I. du Pont de Nemours & Co., Inc. v. Shell Oil Co., Del.
Supr., 498 A.2d 1108, 1113 (1985). Viewing the document as a
whole, I fail to see how such an alleged "pooling arrangement"
serves to circumvent the Governance Agreement. That is, even
assuming that the Gulf defendants can demonstrate that the votes
of Nycal, Kennedy and Cundhill constituted a pooling arrangement,
they do not attempt to demonstrate what obligations under the
Governance Agreement Nycal sought to evade by this pooling ar-
rangement. The pooling arrangement served only to remove the
existing board of directors, not to alter the compositional requirements
of the board or otherwise change any of Nycal's responsibilities under
the Governance Agreement.

As I determined above, the current composition of Gulf's board
of directors does violate 1 of the Governance Agreement. However,
past boards have modified the requirements of 1 as is permitted
under 13. In light of these past alternatives, I cannot conclude
that a violation of 1 necessarily constitutes an attempt to evade
obligations under the Agreement. First, a violation of 1 is fairly
easily corrected, as already noted above. Secondly, a violation of 1
does not allow Nycal to avoid any of its obligations under the
remaining provisions of the Agreement. Therefore, I cannot conclude
that Nycal's actions rise to the level of a violation of 19.

It is important to differentiate Nycal's behavior in this regard
from that of the defendant in Credit Lyonnais Bank Nederland, N. V. v.
Pathe Communications Corp., Del. Ch., No. 12,150, Allen, 0. (Dec. 30,
1991). In Credit Lyonnais, there was no question that the defendant
had blatantly disregarded the corporate governance agreement into
which he had entered. Chancellor Allen concluded that "no reason-
able negotiator who consented to [the corporate governance agree-
ment] could have concluded ... that such action would constitute
compliance 'in form and substance' with the corporate governance
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agreement. Id., slip op. at 25. Here, on the other hand, reasonable
minds can differ as to the scope and meaning of the provisions in
the Governance Agreement and whether Nycal complied with them.
On at least one earlier occasion, for example, Gulf's independent
directors had authorized a departure from l's 50% independent
director requirement, precisely the action Nycal has taken in this
action. As a result, I find the Gulf defendants' frequent invocations
of the Credit Lyonnais holding unpersuasive in this case.

IV.
In addition to challenging their removal due to direct violations

of the provisions of the Governance Agreement, the Gulf defendants
assert that the consents given by both Nycal and Cundhill effecting
their removal were invalid. They assert that Nycal was without
authority to vote its shares due to an earlier agreement giving this
right to a creditor. They also assert that Cundhill's shares were voted
at the request of Nycal, who purchased the shares in violation of

7 of the Governance Agreement. Invalidation of either vote would
destroy the shareholder majority necessary to remove the Gulf de-
fendants.

A. The Nycal Consent

The defendants challenge the efficacy of the Nycal consent be-
cause, they claim, Nycal was without authority to vote its shares.
In 1991 Nycal borrowed funds from Interallianz Bank Zurich AG
("IBZ") in order to purchase the Gulf shares from Inoco. In con-
junction with that loan, Nycal entered into a pledge agreement
whereby it pledged the Gulf stock to IBZ as collateral. The pledge
agreement provides that:

[u]pon the occurrence of an Event of Default hereunder,
[IBZ] without notice or demand of any kind, shall have
the sole and exclusive right to exercise all voting powers
pertaining to any and all of the Collateral (and to give
consents in lieu of voting thereon) and may exercise such
power in such manner as [IBZ], in its sole discretion, shall
determine.

On June 14, 1993, IBZ notified Nycal that it was in default under
the terms of the pledge agreement. Litigation between Nycal and
IBZ regarding this agreement is pending in another court. Conse-
quently, defendants argue, IBZ, not Nycal, has the sole and exclusive
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right to vote the Nycal shares. Plaintiffs contest defendants' conclu-
sions, citing the Gulf stock list and Delaware law, and challenging
the defendants' standing to assert this defense.
[8-9] Defendants assert that Nycal has the burden of establishing
that the consents were validly executed. They assert the right to
"challenge the consent on the basis that Nycal transferred the right
to vote its Gulf shares before executing the consent." Defendants'
Pre-Trial Brief at 29 n.13. However, Gulf's list of shareholders
continues to list Nycal as the record owner of the shares in question,
even though IBZ informed Gulf of the pledge agreement. Further-
more, 8 Del. C. § 217 states: "Persons whose stock is pledged shall
be entitled to vote, unless in the transfer by the pledgor on the books
of the corporation he has expressly empowered the pledgee to vote
thereon, in which case only the pledgee, or his proxy, may represent
such stock and vote thereon." Because the books of the corporation
do not expressly empower the pledgee to vote Nycal's stocks, I cannot
conclude that IBZ has the sole and exclusive right to vote Nycal's
shares. Moreover, 8 De. C. § 219(c) provides that "[t]he stock ledger
shall be the only evidence as to who are the stockholders entitled
•.. to vote in person or by proxy at any meeting of stockholders."
For purposes of this action, I conclude that Nycal, rather than IBZ,
was entitled to vote its shares. See Schott v. Climax Molybdenum Co.,
Del. Ch., 154 A.2d 221, 224 (1959). See also Italo Petroleum Corp. v.
Producers Oil Corp., Del. Ch., 174 A. 276 (1934) (interpreting pred-
ecessor to section 217, and allowing pledgor to vote even though it
was not record holder of stock).
[10] Furthermore, the Gulf defendants wish to enforce the pledge
agreement between IBZ and Nycal, even though they are not parties
to it, are not in privity with IBZ, are not the intended beneficiaries
of it, and have not joined IBZ as a party to this action. Under
Delaware law, they therefore have no right to enforce the pledge
agreement. See Guardian Constr. Co. v. Tetra Tech Richardson, Inc., Dcl.
Super., 583 A.2d 1378, 1386 (1990); Merchants Union Trust Co. v.
New Philadelphia Graphite Co., Del. Oh., 83 A. 520 (1912), aff'd, Del.
Supr., 92 A. 1084 (1914). Consequently, I find that Nycal's consent
was valid.

B. The Cundhill Consent

The Gulf defendants also challenge the validity of the Cundhill
consent. They claim it violates the Governance Agreement because
Nycal did not buy the Cundhill shares in an open purchase, thus
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violating 7 of the Governance Agreement. Paragraph 7 states that,
for three years following the closing, Nycal will not acquire beneficial
ownership of any voting security except for a number of listed
exceptions, including "open market transactions." The plaintiffs,
however, assert that Nycal purchased the Cundhill shares in an action
which, though not through a stock exchange, was equivalent to an
open market transaction. Plaintiffs argue that they would have pur-
chased the shares through a stock exchange but for defendants'
actions, which impelled a de-listing of Gulf from the New York Stock
Exchange. Plaintiffs further assert that the validity of Nycal's purchase
from Cundhill has no effect on the validity of Cundhill's consent.

On July 23, 1993, Nycal agreed to purchase Cundhill's Gulf
shares. The parties had agreed that Cundhill would offer the shares
on the open market, and Nycal would purchase the shares at the
prevailing market price. Nycal filed a Form 13D with the Securities
Exchange Commission stating that it intended to acquire the Gulf
stock "through the market." Such an acquisition was made impos-
sible, however, by the suspension of trading of Gulf stock by the
New York Stock Exchange. The suspension was presumably due to
a press release by the Gulf management at the time (the Gulf
defendants), declaring the company insolvent. Nonetheless, the par-
ties agreed to a direct purchase at the prevailing market price of
$.40 per share.
[11] Plaintiffs assert that such a sale constitutes an open market
transaction in compliance with 7. They rely upon authority which
states that, in the real estate context, "[a]n 'open market' transaction
is one where the sale price is negotiated between the buyer and seller
as distinguished from a sale resulting from the submission of bids
where the seller sells to the highest bidder or the buyer buys from
the lowest bidder." Guild Wineries & Distillers v. County of Fresno, Cal.
Ct. App., 51 Cal. App. 3d 182, 196 (1975).
[12] For purposes of determining whether Cundhill's consent was
valid, however, I need not conclude whether Nycal's purchase was
in violation of the Governance Agreement. This issue is collateral
to the core issue in this section 225 action. In other words, even
assuming that Nycal breached 7 of the Governance Agreement,
this breach, although actionable, would not affect the effectiveness
of Cundhill's consent to remove the Gulf defendants.7

7. Again, I note that the alleged breach of 7 is not, in my view, a blatant
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113] As Chancellor Allen has held, the ownership of shares is not
an issue to be explored in a section 225 proceeding; the issue is
whether the shareholder had the right to vote the shares. Kahn Bros.
& Co. v. Fischbach Corp., Del. Ch., No. 8987, Allen, C. (Nov. 15,
1988), slip op. at 11. Actual ownership of the shares is irrelevant.
Although defendants protest the ownership of the Oundhill shares,
they do not challenge Cundhill's right to vote the shares. Therefore,
I find that Cundhill's consent was valid.

V.

[14] Plaintiff Nycal, along with Kennedy and Cundhill, comprised
a majority of shareholders who validly removed the Gulf defendants
from office on July 23, 1993. While some of the actions of Nycal
may have violated the Governance Agreement, this expedited action
pursuant to section 225 is not the proper forum to address that
alleged breach. This action, rather, simply addresses the validity of
the present Gulf board. In that regard, I note that the present
composition of the Gulf board does not comply with 1 of the
Governance Agreement. However, complying with 1 is not a dif-
ficult task. Therefore, the current directors (or a majority of the
shareholders) must take appropriate steps to ensure that the com-
position of the board is altered to comply with the provisions of the
Governance Agreement.

IT IS SO ORDERED.

disregard of the provisions of the Governance Agreement, as was the case in the
Credit Lyonnais action. Here, plaintiffs made efforts to purchase the Cundhill shares
in an open market transaction. No one disputes that the purchase price was in fact
the prevailing market price. The fact that an open market did not exist at the exact
moment of the purchase does not strike me, .in these circumstances, as blatant
disregard for the Agreement's provisions.
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IN RE REGO
No. 11,651

Court of Chancery of the State of Delaware, New Castle
November 19, 1993

Applicant was appointed guardian ad litem to represent the interest
of unknown persons who will become claimants of RegO Company,
a Delaware corporation in dissolution under the provisions of sections
280-282 of the Delaware General Corporation Law. After a fund
was established for both known and unknown claimants, applicant
sought an award of attorney's fees and expenses under section 280.
The trustee of the Claimants Trust, the entity that has succeeded
to the liabilities of RegO, objected to the amount sought on the
grounds that it was excessive because: (1) the services covered were
broader than were necessary or warranted, (2) the services rendered
were inefficiently rendered, (3) the hourly rate charged was excessive
for this sort of work, and (4) the expenses sought to be paid by the
Claimants Trust were excessive and unreasonable.

The court of chancery, per Chancellor Allen, held that the
expenses were reasonable and should be paid by the Trust. In coming
to its decision, the court held that the substantial contribution made
by the guardian was rendered with acceptable efficiency; and given
the complexity and novelty of the case both factually and legally,
the hours expended were not unreasonable.

1. Corporations 0 626, 627

Sections 280-282 of the Delaware General Corporation Law
constitute an innovative method to dissolve a corporation and through
judicial proceeding achieve a measure of protection against future
shareholder or director liability following liquidation distributions.
DEL. CODE ANN. tit. 8, §§ 280-282 (1991).

2. Attorney and Client 0 132

Corporations e 214, 320(12)

Costs 0 172

In general, in making an award of reasonable attorney's fees,
the court will be guided by the considerations set forth in Rule 1.5(a)
of the Delaware Lawyers' Rules of Professional Conduct.
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3. Corporations 0-214, 320(12)

In class or derivative litigation, Delaware law continues to place
first emphasis on the value of the results achieved.

4. Corporations C- 214, 626

Costs 0= 172

In cases under section 280 of the Delaware General Corporate
Law, one cannot apply the same approach to the award of fees as
is customarily applied in class or derivative litigation because the
guardian, who represented future and unknown claimants, in a
section 280 case seeks a fee from the trust and thus effectively from
all claimants, some of whom are not future claimants.

5. Attorney and Client C 132

Corporations C=. 214

An attorney who undertakes to represent a class at the behest
of the court ought not to be placed in a position that legal work
engendered by reasonable professional judgments will later be subject
to review on the basis that those reasonable judgments proved in-
correct.

A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tun-
nell, Wilmington, Delaware, for trustee of the Claimants Trust, the
entity that has succeeded to the liabilities of RegO.

Clark W. Furlow, Esquire, of Smith, Katzenstein & Furlow, Wil-
mington, Delaware, for guardian ad litem.

ALLEN, Chancellor

[1] As you know, pending in this case is an application by Mr.
Furlow, who was appointed guardian ad litem in this matter, for the
award of a fee under Section 280 of the Delaware General Corporation
Law. As contemplated by Section 280(c)(2), applicant was appointed
to represent the interest of unknown persons who will become claim-
ants of RegO Company, a Delaware corporation in dissolution under
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the provisions of Sections 280-282 of the Delaware General Cor-
poration Law. Those provisions constitute an innovative method to
dissolve a corporation and through judicial proceeding achieve a
measure of protection against future shareholder or director liability
following liquidation distributions. See In re RegO, Del. Ch., 623 A.2d
92 (1992).

The assignment to serve as the guardian ad litem proved to be a
demanding one. A lengthy proceeding before a Master in Chancery
was followed by an elaborate judicial review in this court. The
Guardian's work had a major impact on the outcome of the matter,
resulting in substantial modification in the plan of dissolution that
conferred substantial benefits upon future claimants. More impor-
tandy, insofar as the court is concerned, that work materially assisted
in the development of a plan more perfectly aligned with the expressed
intent of the statute.

In this effort some 1562.4 hours of lawyer time were expended
and some $79,828.31 of expenses were disbursed or incurred by the
Guardian ($62,711 of which was for expert reports that were im-
portant to the resolution of the case). This extensive effort was
justified by the extent of the interests affected. RegO had more than
$35 million in assets and present and foreseeable future liabilities in
excess of $50 million. See Id. at 99. The quality of the legal rep-
resentation provided was very good and the time expended was, in
the circumstances of this first Section 280 proceeding, not dispro-
portionate to the task assigned. The application seeks an award of
$246,377.50 and reimbursement of $79,828.31 expended. The fee
sought is calculated on an hourly rate at rates customarily charged
by the law firm with which the Guardian is associated for corporate
litigation. More than half of the total lawyer hours expended were
those of associates of the firm.

The Trustee of the Claimants Trust, the entity that has succeeded
to the liabilities of RegO, objects to the payment of the amount
sought. He asserts it is excessive because (1) the services covered
are broader than were necessary or warranted, (2) the services ren-
dered were inefficiently rendered, (3) the hourly rate charged was
excessive for this sort of work, and (4) the expenses sought to be
paid by the Claimants Trust are excessive and unreasonable. The
trustee seeks a reduction in hours to be compensated, rate at which
they will be compensated, and in expenses to be paid. In all he
asserts that a fee of $104,142.05 would be appropriate; that expert
charges be paid to the extent of $24,995.75 (rather than $62,711.78),
and that other expenses be reduced from $17,116.53 to $15,718.00.
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[2-4] The determination of a contested application for the award
of an attorney's fee can be difficult even in a case such as this where
it is clear that the award of "the reasonable fees and expenses of
such Guardian," 8 Del. C. § 280(c)(2) (1991) is appropriate. In
general, in making an award of a reasonable fee the court will be
guided by the considerations set forth in Rule 1.5(a) of the Delaware
Lawyers' Rules of Professional Conduct. This court most often makes
such an award in class or derivative litigation. In that context our
law continues to place our first emphasis on the value of the results
achieved. See, e.g., Sugarland Indus., Inc. v. Thomas, Del. Supr., 420
A.2d 142 (1980). But that orientation has no application here because
this is not a case in which an attorney seeks to be compensated from
a common fund which his efforts played a substantial role in creating.
The Guardian tries in this instance to quantify the benefit to future
claimants of the trust that his efforts arguably provided and to express
his fee application as a small percentage (3-4%) of that benefit. But
the fact is he seeks a fee from the trust and thus effectively from
all claimants, some of whom are not future claimants. The interest
of certain claimants were not benefitted by the Guardian's work.
This does not mean they will not, indirectly, be required to bear
some part of the necessary and reasonable expense of the Guardian,
but it does point out that in promoting a reshuffling of existing assets
among potential corporate claimants, the Guardian has not caused
a monetary benefit to be conferred on the trust, the entity to whom
this application is directed. Thus, one cannot apply in cases under
Section 280 the same approach to the award of fees as we customarily
apply in class or derivative litigation.

But even though a monetary benefit to the trust cannot be
shown, by any standard the Guardian's work was important to the
resolution of this matter and, in my opinion, assisted in the devel-
opment of a plan of security that more nearly achieved the goals of
Sections 280-282 then had the Company's original proposal. More-
over, substantial economic interests were involved.

Were the hours expended unreasonable? There certainly was a
great deal of time invested in legal research by the Guardian and
associates in his firm. The application shows: $41,191,.50 for research
on rights of creditors following dissolution; $15,735.50 for research
with respect to possible earlier fraudulent conveyances. In addition
to this research the Guardian states that 44.4 hours ($7,131.50) of
time was expended researching the question whether the RegO di-
rectors may be liable for acts prior to institution of this proceeding
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(such as purchasing for RegO an insurance policy). The court,
without difficulty, determined that no such suit should be authorized.
One can expect that the existence of the published opinion in this
case will mean that exhaustive background research of this sort will
not be necessary the next time Sections 280-282 procedures are
employed. But that expectation simply points out the novel and
difficult aspects that the first case presented.
[5] Of course, the court has a responsibility to recognize that the
absence of a client to monitor legal bills may permit lawyers to drift
into inefficient practices or worse. But an attorney who undertakes
to represent a class at the behest of the court ought not be placed
in a position that legal work engendered by reasonable professional
judgments will later be subject to review on the basis that those
reasonable judgments proved incorrect. When a court reviews such
work for the purpose of fixing just compensation for it, it should
try to place itself in the context that existed when the decision to
undertake the work was made.

Here I recognize that the questions presented were unique and
required study and that the interests involved were substantial. De-
spite the arguments of the Trustee, I am content that the substantial
contribution that was made by the Guardian was rendered with
acceptable efficiency. Nor was the assignment expanded inappro-
priately; any misjudgment of counsel which was made advisedly,
was not made at the risk of forfeiture of a right to reasonable
compensation. Thus, I conclude that given the complexity and novelty
of this case both factually and legally, the hours expended were not
unreasonable.

The hourly rates suggested are reasonable as well. The Trustee's
position that work of this sort is a quasi-public service that deserves
to be paid at a discount is without authority. Surely a factor of
professional service may enter into some cases in which an attorney
agrees to represent an absent class, but the nature of this case does
not suggest that a tax of the kind that such a forced discount would
represent is appropriate.

Finally, I accept that the expenses are reasonable and should
be paid by the Trust. The work of the Guardian's actuary was
important. The Guardian may, however, be reimbursed for xerox
copying at a rate no higher than 10i per page, a rate which is
somewhat higher than the commercially available rate. With this
minor modification, I will approve the application as made. A form
of order should be submitted.
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ROCKEFELLER v. PENN

No. 13,060

Court of Chancery of the State of Delaware, New Castle

October 22, 1993

Plaintiffs, shareholders of PARock, Inc., sought a preliminary
injunction to restrain defendants from taking certain actions in their
purported capacity as the duly elected board of PARock, Inc. PAR-
ock, Inc. was one of two general partners of PARock, L.P. Defendant
David Elliman, chairman of the PARock, Inc. board of directors,
was, in his individual capacity, the other general partner of PARock,
L.P. The composition of the PARock, Inc. Board had been contested
following the issuance of 4,000 shares of stock and new board elec-
tions. In an effort to avoid the impending trial over the stock issuance
dispute, the defendants proposed that PARock, Inc. do two things.
First, it should agree with Elliman, as general partner, to amend
the Agreement of Limited Partnership of PARock, L.P. so that
PARock, Inc. would resign as managing partner and Elliman would
be the sole managing partner of the partnership. Second, defendants
proposed that the independent directors of PARock, Inc. rescind the
stock issuance that formed the basis of plaintiffs' underlying com-
plaint.

The court of chancery, per Chancellor Allen, denied plaintiffs'
application for a preliminary injunction. The court held that, in
order to justify a preliminary injunction, a risk of irreparable harm
must exist in addition to a preliminary assessment of a claim. Finding
there was no such risk in the present case, the court denied the
motion.

1. Corporations 0-310(1)

In rare cases, it has been recognized that it might be proper
for directors to take action against the specific interests of identified
shareholders as shareholders.
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2. Corporations 0 325

The duties of loyalty owed to shareholders of a corporation
which is a general partner of a limited partnership must be balanced
against duties of fidelity owed to the limited partners.

3. Injunction 0 138.1, 138.6

In order to justify a preliminary injunction, a court must find
the existence of a risk of irreparable injury, in addition to a prelim-
inary assessment of a claim.

4. Corporations 0 297, 310(1)

The validity of a board of directors' action depends first, on
the legitimacy of the board taking the action and, second, on the
quality of the act itself.

5. Injunction 0= 138.18, 138.27

To hold that there is no occasion to exercise the power of
injunction does not require a conclusion that plaintiffs will not succeed
on the claims at issue.

Michael D. Goldman, Esquire, Stephen C. Norman, Esquire, and
Kevin Shannon, Esquire, of Potter Anderson & Corroon, Wilming-
ton, Delaware; and Stroock & Stroock & Lavan, New York, New
York, of counsel, for plaintiffs.

David C. McBride, Esquire, William D. Johnston, Esquire, Vincent
J.X. Hedrick, II, Esquire, and James P. Hughes, Jr., Esquire, of
Young, Conaway, Stargatt & Taylor, Wilmington, Delaware; and
Dale A. Schreiber, Esquire, and Andrew W. Reich, Esquire, of
Proskauer Rose Goetz & Mendelsohn, New York, New York, for
defendants.

ALLEN, Chancellor

This suit was brought by persons who, prior to December 11,
1992, allegedly held voting power over 54% of the 6,000 authorized
and outstanding shares of common stock of PARock, Inc. The suit
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seeks, inter alia, a declaratory judgment that the issuance on
December 11, 1992, of 4,000 authorized but unissued shares to two
directors of PARock, Inc. was for inadequate consideration and was
authorized at a meeting of PARock's board which had not been
properly noticed. Plaintiff Christopher Elliman, a director, did not
have notice of the meeting, allegedly deliberately so.

PARock, Inc. is one of two general partners of PARock, L.P.
David Elliman, who has been chairman of the PARock Inc. Board
of Directors, is, in his individual capacity, the other general partner
of PARock, L.P. PARock, L.P., in turn, serves as a co-general
partner to each of several operating partnerships in which various
institutional investors have contributed the vast (99%) proportion of
the capital. The PARock network is, as I understand, structured so
as to capture and make use of certain tax advantages generated by
investments by institutional investors in nuclear power generating
plants. David Elliman as an individual general partner of PARock,
L.P. has accepted a potentially large exposure by way of indemni-
fication undertakings to the institutional investors should the structure
fail to qualify for the tax treatment sought.

This dispute is principally between David Elliman and members
of his family, chiefly his brother Christopher. Plaintiffs are those
family members, who have not been active in the operations of
PARock but did make investments in PARock, Inc.

Trial is set for next Monday. The central issue to be determined
at that trial is the validity of the issuance of the 4,000 authorized
but unissued shares of PARock, Inc. to defendants David Elliman
and Arthur Penn. Pending currently, however, is an application for
a preliminary injunction to restrain defendants from taking certain
actions in their purported capacity as the duly elected board of
PARock, Inc. It is feared by plaintiffs that those actions might moot
this litigation and raise new issues among the parties to it.

In an effort to side-step the expense of trial, while achieving
the essential business aim of the stock issuance, defendants propose
to have PARock, Inc. do two things (or rather to have its board
consider authorizing two things). First, it is proposed that the "in-
dependent" directors of PARock, Inc. agree with David Elliman (in
his capacity as a general partner of PARock, L.P.) to amend the
Agreement of Limited Partnership of PARock, L.P. so that PARock,
Inc. will resign as managing partner and David Elliman, in his
individual capacity, will be designated the sole managing partner of
the partnership. The amendment would provide that the managing
partner will, "solely and exclusively" run the business and affairs
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of the partnership, subject to certain limitations with respect to major
decisions. Once, and only if, that is accomplished, it is proposed
that the independent directors of PARock, Inc., with the concurrence
of Messrs. Elliman and Penn, rescind the stock issuance that forms
the basis of the complaint.

Defendant was required to give plaintiff prior notice of the
intention to do this because of the terms of an order entered by this
court that in some respects governs the operation of the firm pending
the determination of its rightful board of directors. Upon receiving
that notice plaintiffs promptly sought a preliminary injunction re-
straining those acts.

Defendant presently asserts that the proposed amendment will
leave PARock, Inc. precisely as it had been financially, and will
rescind the contested stock issuance. Furthermore, defendants intend
that both the board elected at the last annual meeting (being the
first at which the new 4,000 shares voted) and the prior board, be
asked to consider this matter. Thus, according to the defendants, if
both of those boards approve the amendment of the limited part-
nership agreement that they propose and approve the stock rescission,
this suit will be mooted.

Plaintiffs wish to enjoin this effort on the theory that it is simply
a last minute manipulation to avoid trial. In response to this proposal
plaintiffs, who allegedly own 54% of PARock's voting stock, ex-
cluding the 4,000 shares involved in the litigation, have executed
and delivered consents to remove all members of the PARock board.

For the reasons that follow, I conclude that plaintiffs' motion
should be denied.

I.

[1-2] It is extraordinary for directors to take action directed against
the specific interests of identified shareholders as shareholders. In
rare cases it has been recognized that it might be proper to do so.
See Unocal Corp. v. Mesa Petroleum Co., Del. Supr., 493 A.2d 946
(1985); Phillips v. Insituform of N. Am., Del. Ch., No. 9173, Allen,
C. (Aug. 27, 1987). Yet it would appear at least on the surface that
that is what defendants are prepared to ask the "independent"
directors of PARock, Inc. to do. Defendants justify this unusual step
by reference to the fact that PARock, Inc. owes fiduciary duties to
PARock, L.P. and to the holders of its limited partnership interests.
Thus, it is said the duties of loyalty owed to plaintiffs as shareholders
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of PARock, Inc. must be balanced against duties of fidelity owed
to the limited partners. See In re USACafes, L.P. Litig., Del. Ch.,
600 A.2d 43 (1991).

In fact, defendants contend that plaintiffs are so dangerously
incompetent or badly motivated that the risk of them exercsing the
shareholder power that is part of the elaborate contractual structure created
and accepted by all parties who made investments with or in PARock,
L.P. affiliated entities, would justify the board of PARock in changing
that structure at the shareholder's expense in order to protect passive
investors in the partnerships.

This presents, in my opinion, a very questionable proposition.
What, after all, will these "independent" directors who defendants
propose should take this action know about the intentions and ca-
pabilities of these shareholders whom they are asked to deprive of
their contracted-for right. (That is the right to vote for the directors
of a corporation that is the managing general partner of PARock,
L.P.) And what over-riding equity accords the passive investors in
the operating partnerships with a right to have the elaborate structure
that they agreed to or accepted changed to the detriment of others?

Thus, I entertain substantial doubts that an informed dispas-
sionate fiduciary, even if he or she is in the position of having to
consider claims of conflicting beneficiary classes, could conclude that
it was appropriate to change the status quo in the way proposed.
[3] But a preliminary view on the substance of the questions that
are intended to be placed before individuals claiming to be the board
of PARock, Inc., does not alone justify the issuance of an injunction.'
In addition to a preliminary assessment of a claim, in order to justify
a preliminary injunction, a court must find the existence of a risk
of irreparable injury. But I see no such risk here. If defendants go
ahead and purport to amend the partnership agreement, what is the
irreparable harm caused?
[4] If the action is invalid, nothing that is irreparable and injurious
is likely to occur before the issue could be finally adjudicated. Whether

1. Plaintiffs assert that allowing defendants to submit their proposal to the
board of directors violates the purposes of the "status-quo" order which the court
issued on August 17, 1993. This order, however, merely required that the incumbent
board provide 21 days notice of any contemplated actions not in the ordinary course
of business, as defendants here have done. Such orders are designed to prevent
directors from undertaking transactions which will dramatically, and potentially
irreversibly, affect the company, without giving plaintiffs an opportunity to contest
them.
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such action is valid will depend, first, on the legitimacy of the board
taking the action and, second, on the quality of the act itself.

If the 4,000 shares were invalidly issued, then voting control over
PARock, Inc. still exists in plaintiffs. Since they have now purported
to exercise that vote to remove the board and install new members,
the prior (hold over) board would arguably have no power to amend
the partnership agreement (if that consent action is valid). If the
4,000 shares were validly issued, however, then the validly elected
board will have modified the agreement (but in that there is no
reason for them presently to amend the agreement).

Thus, any amendments made by a group claiming to be the
validly elected, PARock board will be valid and effective only if
their title to office is valid. This is an issue that plaintiffs can litigate
if and when the proposed amendment and rescission is approved. I
can envision no irreparable harm that plaintiff would suffer by being
forced to challenge such a transaction in court, if it is approved.2
Any possible irreparable injury that may in the future be threatened
can be the subject of a future application, which has the advantage
of greater particularity being then available. Furthermore, since Da-
vid Elliman is a general partner in PARock, L.P. and is exposed
to very substantial personal liability if its net worth declines below
a certain level, it is highly doubtful that he would do anything that
would reduce its value and substantially effect the value of PARock,
Inc.'s economic interest.

On the other hand, if the amendment to the partnership agree-
ment is not approved, the parties will stand as they stand now;
plaintiffs will have suffered no harm whatsoever, and the trial will
proceed as scheduled.
[5] Thus, putting probability of success aside, I find in defendants'
purported actions no occasion to exercise the power of injunction.
To so conclude, however, does not require me to conclude that the
action proposed would be consistent with the fiduciary duties of the
PARock, Inc. shareholders. That question is for another day, if ever.
The motion for preliminary injunction is hereby denied.

2. David Elliman has consented to this court's jurisdiction for the adjudication
of a potential dispute concerning the amendment of the partnership agreement.
Plaintiffs, therefore, would suffer no hardship of having to litigate in another
jurisdiction as a result of the denial of their motion.
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J.L. SCHIFFMAN & CO. v. STANDARD INDUSTRIES, INC.
No. 11,267

Court of Chancer7y of the State of Delaware, New Castle

July 15, 1993
Plaintiffs, former stockholders of defendant corporation, filed

suit following two reverse stock splits which terminated their interest
in the corporation. Plaintiffs claimed that each reverse stock split
constituted a breach of the fiduciary duty that a majority shareholder
owed to the minority. This breach allegedly occurred when the
majority undertook to employ power over the corporation in a way
that affected the majority shareholder differently than it affected other
shareholders. The case was certified as a class action. The parties
reached settlement before trial and applied for the court's approval
of the settlement under Chancery Court Rule 23(c).

The court of chancery, per Chancellor Allen, concluded that
the proposed settlement, when looked at from the point cf view of
all class members, constituted a fair and reasonable compensation
for the dismissal of the claims and the granting of the release.

1. Compromise and Settleonent C= 57

The court, when considering a proposed settlement of a class
suit, must exercise an informed judgment on behalf of the absent
class members concerning the reasonableness of the proposed settle-
ment.

2. Compromise and Settlement 0= 56

Considerations applicable to analysis of a settlement agreement
include the apparent probability of ultimate success in the litigation,
in light of the record created, the costs and delays of adjudication,
and the value of the relief that might be awarded, weighed against
the consideration offered by the proposed settlement.
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3. Attorney and Client = 140

Corporations C 214

Costs 0 165

An award of attorneys' fees and expenses in a successful share-
holder action is conventional.

4. Attorney and Client 0 =140

Corporations 0= 214

Costs 0 165

In determining the amount of attorneys' fees and expenses to
be awarded, no strict formula should be followed. The court may
consider all relevant factors.

5. Attorney and Client 0 140

Corporations C 214

Costs C= 165

The benefits achieved by litigation constitute the factor generally
accorded the greatest weight in Delaware in awards of attorneys'
fees and expenses following successful shareholder action.

Norman M. Monhait, Esquire, of Rosenthal, Monhait, Gross &
Goddess, P.A., Wilmington, Delaware; and Silverman, Harnes, Ob-
stfeld & Harnes, New York, New York, of counsel, for plaintiffs.

A. Gilchrist Sparks, III, Esquire, and Alan J. Stone, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Greg
A. Danilow, Esquire, of Weil, Gotshal & Manges, New York, New
York, of counsel, for defendants.

ALLEN, Chancellor

Following notice to a class of former shareholders of Standard
Industries, Inc., and a hearing, on January 14, 1993, I approved a
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proposed settlement of the captioned litigation as fair and reasonable
under Rule 23(e) of the Rules of the Court of Chancery. I take the
time now, after the fact, to briefly record the pertinent aspects of
the case and of that ruling, simply to provide a data point for those
occasional studies that attempt to estimate whether stockholder actions
provide net social benefits. See, e.g., Romano, The Shareholder Suit:
Litigation Without Foundation?, 7 J.L. & Econ. Org. 55, 58 (1991).
Often our decision on a proposed settlement of class or derivative
litigation is rendered orally from the bench. Insofar as the empirical
study of the legal system is concerned such rulings are as words
written on water. While there is no tragedy in this, I did suppose
that this case ought to be recorded. It represents one of those instances
in which the judicial remedy afforded by Rule 23 worked to prevent
abuse and protect the set of investor expectations that encourage
investment. Thus, while surely not conclusive of any system-wide
generalization concerning the utility of shareholder suits, this case
does present a paradigmatic example of the utility that this remedial
device can have.

I.
Plaintiffs are former stockholders of Standard Industries whose

stock interest in the Company was converted to cash as a result of
two reverse stock splits. The named plaintiffs owned approximately
2.5 % of Standard's common stock. Defendants are the three directors
of Standard: Cary L. Wellington, Dean R. Wellington, and Richard
C. Wellington. At all times relevant to this action, they and other
members of their family owned in excess of 80% of the voting stock
of Standard.

A. The 1988 Reverse Split
On April 13, 1988, Standard directors distributed a proxy state-

ment soliciting proxies in favor of a proposed amendment to the
company's certificate of incorporation that would permit the effec-
tuation of a reverse stock split. Under the terms of the reverse split,
every 16 shares of Standard common stock (the "Old Shares") were
to be converted into one new share of stock (the "New Shares").
Lots of less than 16 shares were to be converted into the right to
receive $600 per share.

It appears that defendant Gary Wellington alone set the price
of $600 per Old Share. Mr. Wellington had no formal training or
experience in the valuation of securities or of minority interests in
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businesses. He testified that he conducted a liquidation analysis of
Standard on a computer to determine the $600 per Old Share figure.
No documentation reflecting his analysis was provided to plaintiffs
during discovery, however. In all events, Standard's book value as
of June 30, 1988 was $1,547 per outstanding Old Share.'

Shortly after the 1988 reverse stock split, certain members of
the Wellington family, including Gary Wellington, were issued 363
additional New Shares in consideration of the payment of $5,000
per share. That price was approximately half the price paid to the
shareholders for their fractional shares in the 1988 Reverse Split.'
Following that transaction, the Wellington family's percentage own-
ership stood at approximately 92.11% of the shares outstanding.

B. The 1989 Reverse Split
The 1989 Reverse Split had the effect of eliminating all non-

Wellington stockholders. Immediately prior to the 1989 Reverse Split,
Standard had 1,536 New Shares outstanding and only Wellington
family members owned New Shares in lots of 22 or more. An
Information Statement dated June 27, 1989, was issued stating, inter
alia, that the Wellington Industries (Standard's previous name) Board
of Directors had approved a resolution to adopt an Amendment to
the Certificate of Incorporation, providing for a I to 22 reverse stock
split. Stockholders owning fewer than 22 New Shares would receive
cash, in lieu of a fractional share, at a rate of $8,000 per New Share
owned. The Information Statement further provided that stockholders
who were affiliated through their membership in the Wellington
family intend to act with respect to this amendment without a meeting
under Section 228 of the Delaware General Corporation Law.

That same day, a majority of outstanding shares approved the
amendment to the certificate and as a result the rights of those
shareholders owning less than 22 New Shares were converted to a
right to receive cash.

The $8,000 figure was arrived at by Mr. Cary Wellington
without professional help. No special committee of Standard's board
of directors was appointed to negotiate or approve the terms of the

1. Standard is a holding company owning a couple of small manufacturing
firms that make and distribute certain consumer items, e.g., lawn furniture, Christ-
mas ornaments.

2. One New Share was equal to 16 Old Shares. Therefore, one New Share
should equal $9,600 ($600 * 16).
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reverse stock split. No investment banking firm was engaged to
establish or pass upon the fairness of the prices set for the shares
purchased. No stockholder other than members of the Wellington
family were requested to either approve or disapprove the 1989
Reverse Split. Standard's book value as of March 25, 1989, was
$34,356,000, or $22,367 per New Share.

This action was filed in December 1989 on behalf of all former
shareholders whose interests were terminated as a result of the reverse
stock splits. It attacked the 1988 and the 1989 reverse stock splits
as each constituting a breach of the fiduciary duty that a majority
shareholder owes to the minority when he or she undertakes to
employ power over the corporation in a way that affects the majority
shareholder differently than it affects other shareholders. See, e.g.,
Weinberger v. U.O.P., Inc., Del. Supr., 457 A.2d 701 (1983). The
action was certified as a class action under Rule 23(b)(3) in November
1991. Four days before the scheduled October 13, 1992 trial, a
settlement was reached. Under the terms of the proposed settlement,
members of the class will receive $1,600 per Old Share (instead of
$600) and $25,600 (instead of $8,000) per New Share. A total
settlement fund of approximately $2,527,200 was created on behalf
of the class members. The class was to receive approximately 705
of the fund upon dismissal of the complaint, and the remaining 30%5
of the total due will be paid with interest on the first anniversary
of the dismissal. Plainiiffs' attorneys sought the award of $400,000
in fees and the reimbursement of $35,000 in expenses incurred.

I I.
[1-2] An application under Rule 23(e) to consider a proposed set-
tlement of a class suit calls upon the court to exercise an informed
judgment, on behalf of the absent class members, concerning the
reasonableness of the proposed settlement. Polk v. Good, Del. Supr.,
507 A.2d 531, 536 (1986). The exercise of such judgment requires
evaluation of the claims asserted in the light of the record created.
This, of course, entails assessment of the apparent probability of
ultimate success in the litigation, the costs and delays of adjudication
and the value of the relief that might be awarded. Against this
discounted benefit must be weighed the consideration offered by the
proposed settlement. Lacos Land Co. v. Arden Group, Inc., Del. Oh.,
No. 8519, Allen, 0. (Dec. 24, 1986), mem. op. at 8. A practical
evaluation such as any litigant might make is called for.
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In reviewing the terms of the proposed settlement, I concluded
that it offers the class on whose behalf these actions were prosecuted
fair and reasonable compensation for the dismissal of the claims and
the granting of the release.

Plaintiffs' case seems strong on liability, but what would the
evidence show the "fair value" (8 Del. C. § 155(2)) of the fractional
interest to have been? Plaintiffs' expert was prepared to testify that
an Old Share of Standard was worth between $2,040 and $2,404 at
the time of the 1988 Reverse Split and that a New Share was worth
over $40,000 at the time of the 1989 Reverse Split. Defendants were
prepared to challenge these figures with an expert of their own. He
was prepared to testify that "fair value" figures significantly lower
than those actually settled upon were appropriate.

The compromise reached seemed to me eminently reasonable
when viewed from the point of view of the absent class members.
As a result class members will receive a very large one time premium
payment in addition to the value they were forced to take in the
reverse stock split transactions.

It is notable that here as in other cases in which the class actions
mechanism works well (and steers safely between the rocks of a strike
suit and the whirlpool of a sell-out) relatively substantial investors
acted as real parties to the litigation and real clients to the attorneys
prosecuting the suit. Named plaintiffs' holdings represented approx-
imately 2% of the Old Shares and approximately 42% of the New
Shares cashed out. Together, the three named plaintiffs will receive
approximately 23% of the total estimated cash payment to the class,
a proportionately fair share.

III.

[3-4] Plaintiffs' counsel requested an award of attorneys' fees and
expenses of $435,000. Of course, an award of this type in a successful
shareholder action is conventional. Allied Artists Pictures Corp. v. Baron,
Del. Supr., 413 A.2d 876, 878 (1980); Gottlieb v. Heyden Chem. Corp.,
Del. Supr., 105 A.2d 461, 462 (1954). In determining the amount
of such award, however, our law does not follow a strict formula.
Sugarland Indus., Inc. v. Thomas, Del. Supr., 420 A.2d 142 (1980).
All relevant factors may be considered.
[5] The benefits achieved by the litigation constitute the factor
generally accorded the greatest weight in this jurisdiction. Id. The
settlement fund created a cash benefit of $2,527,200. That cash
benefit is almost twice the amount paid for the Old Shares and more
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than twice the price paid for the New Shares. Importantly, this
benefit was the direct result of the litigation and clearly would not
have occurred but for the efforts of counsel. Compare In re MAXXAM
Group, Inc. Stockholders Litig., Del. Ch., No. 8636, Allen, C. (Apr. 16,
1987) (market accounted for part of benefit). Moreover, the proposed
award to the plaintiffs' attorneys would not reduce the settlement
fund, as the award will be paid by Standard.

Plaintiffs' case was inherently a strong one, but counsel had to
press it aggressively. A fair settlement was not proposed until trial
was about to begin. Counsel is highly expert in cases of this type.
The representation was of a high order and the fee sought (less than
15%) is entirely appropriate.

All of this seemed evident and required no deep deliberation.
Thus, in the absence of objection, I rendered a ruling from the
bench. I record that decision now only for the reasons first mentioned.

STAR CELLULAR TELEPHONE CO. v. BATON ROUGE
CGSA, INC.
No. 12,507

Court of Chancery of the State of Delaware, New Castle

July 30, 1993
Two corporate limited partners filed an action to compel the

defendants' cooperation in the transfer of control of the limited
partnership assets. Defendant, the original general partner, was a
wholly owned subsidiary of BellSouth Mobility, Inc. (BellSouth). In
1991, without informing plaintiffs, defendant was merged into another
wholly owned subsidiary of BellSouth. Plaintiffs assert that this merger
constituted a prohibited "transfer" of the general partnership interest
under the partnership agreement and the Delaware Revised Uniform
Limited Partnership Act. As a consequence, plaintiffs contend that
the legal effect of such a merger was to trigger the withdrawal of
the origianl general partner, and that plaintiffs should have the right
to elect a new general partner. Defendants claim that the merger is
permissible under the agreement because it does not constitute a
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"transfer" and, furthermore, there was no harm to plaintiffs. Both
parties moved for summary judgment.

The court of chancery, per Vice-Chancellor Jacobs, granted the
defendants' motion for summary judgment, holding that the con-
tracting parties did not intend the "transfer" to have the broad
reading plaintiffs accord it as the partnership agreement's antitransfer
clause did not plainly and unambiguously include mergers within
the category of prohibited transfers. Therefore, looking to extrinsic
evidence and presumptions, the court determined that the partnership
agreement's prohibition on transfers could not be interpreted to
encompass this merger. The court concluded that, in this particular
case, .when the merger occurred, the interest in the partnership passed
to the surviving corporation by operation of law. Furthermore, the
merger did not materially affect the plaintiffs' position in the part-
nership or their rights under the agreement.

1. Judgment 0 181(1)

Summary judgment will be granted where the pleadings, affi-
davits, and other proofs show that there is no genuine issue as to
any material fact and the moving party is entitled to judgment as
a matter of law. DEL. CH. CT. R. 56(c).

2. Judgment 0- 185

All factual inferences must be taken against the moving party
who bears the burden of proving clearly the absence of any genuine
issue of fact.

3. Contracts 0= 143(1)

Under Delaware law, when interpreting a contractual provision,
a court must direct its attention to the meaning of the written terms
in light of the surrounding circumstances.

4. Contracts c= 147

When interpreting a contractual provision, the primary search
is for the common meaning of the parties, not a meaning imposed
on them by law.
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5. Contracts O= 147(2)

When interpreting a contractual provision, the starting point
must be the language of the agreement itself.

6. Contracts = 143(1)

If a writing is plain or dear on its face, there is no room for
interpretation, construction, or search for the intent of the parties.

7. Contracts 0=-143(1), 147(2), 159

The plain meaning of a contract is its generally prevailing
meaning. Thus, if the court determines that the term "transfer"
has a plain or generally prevailing meaning, then no other evidence
need be considered.

8. Contracts C-l-151, 160, 161, 169

Evidence O= 448

Because the court concluded that the term "transfer" has no
generally prevailing meaning, the court turned to other provisions
of the agreement, including its recitals, the extrinsic evidence upon
which the parties rely, and an interpretation of the relevant agreement
provision, grounded on principles fundamental to the law of assign-
ments to divine parties intent.

9. Corporations <= 581

Contracts O= 156, 159

The distinction between an express transfer by sale or gift and
a transfer by operation of law is significant in the realm of corporate
law.
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10. Evidence 0 448

Contracts C 147, 169

Extrinsic evidence is considered in order to elucidate the parties'
contractual intent by taking into account the context and circum-
stances in which the disputed contract language was employed.

11. Evidence C 448

Contracts 0 169

Where a disputed writing is not plain on its face, the court may
consider extrinsic evidence, but only if it relates to the circumstances
surrounding the drafting of the contract at issue.

12. Contracts 0:- 175(1)

Where the inquiry into the plain meaning of the agreement and
the extrinsic evidence does not compel the court to adopt either
party's interpretation, the court may consider applicable legal doc-
trines, including presumptions.

13. Contracts C 143.5, 161

Antiassignment clauses are normally included in contracts to
prevent the introduction of a stranger into the contracting parties'
relationship and to assure performance by the original contracting
parties.

14. Contracts 0 147(2)

Where an antitransfer clause in a contract does not explicitly
prohibit a transfer of property to a new entity by a merger, and
where performance by the original contracting party is not a material
condition and the transfer itself creates no unreasonable risks for the
other contracting parties, the court should not presume that the
parties intended to prohibit the merger.

15. Partnership - 93, 95

Contracts 0:- 152

Where the merger did not materially affect the plaintiffs' position
in the partnership or their rights under the limited partnership
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agreement, and absent contract language expressly treating the point,
the law should not conclusively presume that a general partner's
identity is invariably a factor so inherently material that under no
circumstances would the parties have intended to permit any change
in that identity, however nominal or substantively inconsequential
that change might be.

R. Franklin Balotti, Esquire, Paul M. Altman, Esquire, Matthew
J. Ferretti, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and Richard J. O'Brien, Esquire, and Emily J. Rothman,
Esquire, of Sidley & Austin, Chicago, Illinois, for plaintiffs.

Thomas R. Hunt, Jr., Esquire, and Robert J. Valihura, Jr., Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and
Matthew H. Patton, Esquire, and Roderick C. Dennehy, Jr., Es-
quire, of Kilpatric & Cody, Atlanta, Georgia, for defendants.

JAcoBs, Vice-Chancellor

The plaintiffs, Star Cellular Telephone Company, Inc. ("Star")
and Capitol Cellular, Inc. ("Capitol"), are limited partners in Baton
Rouge MSA Limited Partnership, a Delaware limited partnership
formed in 1984 (the "PArtnership"). The original general partner
(and a limited partner) of the Partnership was Baton Rouge CGSA
Inc. ("Baton Rouge Inc."), formerly a wholly owned subsidiary of
BellSouth Mobility Inc. ("BellSouth"). In December 1991, Baton
Rouge Inc. was merged into Louisiana CGSA Inc. ("Louisiana
Inc."), another wholly owned subsidiary of BellSouth. On April 3,
1992, the plaintiffs brought this action against Baton Rouge Inc.
and Louisiana Inc., claiming that the merger effected an imper-
missible transfer of Baton Rouge Inc.'s general partnership interest
under the Partnership's limited partnership agreement. The plaintiffs
contend that as a consequence Capitol is now the validly elected
general partner. They seek an injunction directing the defendants
to cooperate in the tranfer of control of the Partnership's assets from
Louisiana Inc. to Capitol.

On August 14, 1992, the plaintiffs moved for summary judg-
ment, and the defendants cross-moved for summary judgment on
January 12, 1993. Oral argument was heard on April 30, 1993. This
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is the Opinion of the Court on the cross-motions for summary
judgment.'

I. FACTS

A. Pre-Merger Transactions

The Partnership was formed on April 30, 1984, when Baton
Rouge Inc., Star Cellular Telephone Company ("StarTel"), and
East Ascension Telephone Company, Inc. ("East Ascension"), en-
tered into a limited partnership agreement (the "Agreement"). The
business of the Partnership is to provide cellular telephone service
for the Baton Rouge, Louisiana Metropolitan Statistical Area
("MSA"), for which the Federal Communications Commission
("FCC") had granted the Partnership an operating license in 1984.
In April 1984, Baton Rouge Inc. and BellSouth entered into a service
agreement which provided that BellSouth would operate, manage,
and administer the Partnership's business of providing cellular radio
service within the Baton Rouge MSA.

The seeds of this dispute were planted in 1987, when United
States Cellular Corporation ("USCC"), a principal competitor of
BellSouth, gained control of the limited partnership interests of East
Ascension and StarTel. Originally, Baton Rouge Inc. owned a 40%
general partnership interest and an 8% limited partnership interest
in the Partnership, while East Ascension owned a 27.5% limited
partnership interest and StarTel owned a 24.5% limited partnership
interest. USCC acquired East Ascension's interest in the Partnership
through Capitol, an indirect subsidiary of East Ascension, in a series
of transactions. East Ascension transferred its limited partnership
interest to Capitol in 1987, and in 1988, USCC acquired all of the
stock of Capitol's parent, Data and Telecommunications, Inc. By a
similarly complex series of transactions, USCC also gained control
of the limited partnerhsip interest formerly owned by StarTel. 2 On

1. The plaintiffs have also moved to strike portions of two affidavits submitted
by the defendants. Because plaintiffs stated at oral argument that they would not
press that motion, it will not be addressed.

2. The joint venture partners that owned StarTel, Star Cellular Commu-
nications, Inc. ("StarCom") and CSII of Baton Rouge, Inc. ("CSII-BR"), formed
a new corporation (Star), and assigned their respective interests in StarTel to Star.
On August 11, 1987, USCC purchased all of the stock of StarCom, which owned
51% of Star. USCC also bought the other 49% of Star from CSII-BR, thereby
resulting in USCC's absolute control of Star.
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September 28, 1987, the Agreement was amended to reflect East
Ascension's and StarTel's withdrawal from the Partnership, and the
substitution of plaintiffs Capitol and Star as limited partners. 3

As a result, USCC became the 52% equity owner of the Part-
nership. It later became apparent that USCC desired to obtain
operating control of the Partnership as well. The Merger presented
that opportunity.

B. The Merger

Through 1991 the Partnerhsip operated without controversy. On
December 9, 1991, BellSouth, motivated by tax considerations, de-
cided to merge three of its subsidiaries that provided cellular telephone
service in Louisiana: New Orleans CGSA, Inc. ("New Orleans
Inc."); Lafayette CGSA, Inc. ("Lafayette Inc."); and Baton Rouge
Inc.4 Both Lafayette Inc. and Baton Rouge Inc. were general partners
in partnerships that had received FCC licenses, while New Orleans
Inc. had received (and held) its license directly. All three BellSouth
subsidiaries were incorporated in Georgia, and their merger became
effective on December 31, 1991 (the "Merger"). In the Merger,
Lafayette Inc. changed its name to Louisiana Inc., which became
the surviving entity.

Before the Merger, all three subsidiaries had previously con-
tracted with BellSouth for BellSouth to operate their respective cellular
telephone businesses. After the Merger, those contracts remained in
force. Before the Merger, the officers and directors of all three
subsidiaries were identical, and all but one were officers and directors
of BellSouth. After the Merger, those same officers and directors
continued to serve in the same respective capacities on behalf of
Louisiana Inc. No change in the business practices, policies, or
procedures governing the three service areas was contemplated, and
after the Merger no such changes have occurred.

3. The defendants contend that that substitution was legally defective, because
(i) the President of StarTel signed the amendment at a later date, November 19,
1987, and (ii) Albert Banker signed it on behalf of Capitol, even though documents
filed with the Louisiana Public Service Commission suggest that Mr. Banker was
not an officer or director of Capitol between May 1987 and May 1988. The
defendants also argue that USCC failed to obey FCC regulations requiring approval
for the acquisition of over a 50% interest in the Partnership. Given the disposition
of the plaintifi's principal claim, those contentions are not addressed in this Opinion.

4. These three BellSouth subsidiaries, taken logether, controlled FCC licenses
to operate in the MSAs of New Orleans, Lafayette, and Baton Rouge, Louisiana.
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C. Post-Merger Events

The defendants never sought the plaintiffs' advance approval of
the Merger. Not until January 24, 1993, did BellSouth and the
defendants directly notify the plaintiffs and USCC that the Merger
had taken place. On that date, BellSouth's counsel sent to Mr.
Randy Jenkins of USCC a letter referencing "a merger effected on
December 31, 1991 which merged Baton Rouge CGSA, Inc. with
and into its affiliate Louisiana CGSA, Inc ...... " (Jenkins Aff. Ex.
A). Bellsouth's letter requested that Capitol and Star sign an attached
proposed Amendment #2 to the Agreement, which reflected the
Merger and the substitution of Louisiana Inc. as general partner.
Mr. Jenkins did not respond to Bellsouth's letter. BellSouth sent a
similar letter to USCC on March 9, 1992, but again received no
response.

Instead, Capitol sent a letter to the defendants on March 30,
1992, informing them that Star and Capitol, as the Partnership's
remaining partners, had "unanimously voted not to permit a transfer
or assignment of Baton Rouge CGSA Inc.'s partnership interest to
Louisiana CGSA Inc." (App. of Exs., Ex. 40.) The letter stated
that Star and Capitol had voted not to continue the business of the
Partnership with Louisiana Inc. as general partner, but instead had
appointed and designated Capitol as the new general partner. Capitol
also offered to purchase the partnership interests previously held by
Baton Rouge Inc., noted that it may not be required to compensate
the defendants under the Agreement, and demanded that BellSouth
and its affiliates (including the defendants) turn over all records
relating to the Partnership.5

The defendants and BellSouth rejected that request. The plain-
tiffs then filed this action to compel the defendants' cooperation in
the transfer of control of the partnership assets, including the FCC
license, from Louisiana Inc. to Capitol.

5. Mr. LeRoy T. Carlson, the president of USCC's parent, Telephone and
Data Systems, Inc. ("TDS"), sent a copy of Capitol's March 30, 1992 letter to
BellSouth. In his cover letter, Mr. Carlson stated the TDS's actions were necessary
to "protect our interest in [the partnership]." That same day, March 30, 1992,
Capitol filed with the Delaware Secretary of State an Amendment to the Agreement,
reflecting the withdrawal of the previous general partner, Baton Rouge, Inc., and
the appointment of Capitol as the new general partner.
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II. THE CONTENTIONS AND APPLICABLE LEGAL
STANDARD

Central to this case is the plaintiffs' claim that the Merger
constituted a prohibited "transfer" of Baton Rouge's general part-
nership interest under the Agreement and the Delaware Revised
Uniform Limited Partnership Act.6 Plaintiffs contend that the legal
effect of the Merger was to trigger the withdrawal of Baton Rouge
Inc. from the Partnership, and the plaintiffs' right to elect Capitol
as the new general partner. In support of their claim, the plaintiffs
rely principally on Sections 13.1 and 13.2 of the Agreement, which
state as follows:

13.1 Assignment. The General Partner may transfer or
assign its General Partner's Interest only after written notice
to all the other Partners and the unanimous vote of all the
other Partners to permit such transfer and to continue the
business of the Partnership with the assignee of the General
Partner as General Partner. Any such transfer or assignment
shall be subject to required regulatory approval. The Gen-
eral Partner shall not admit any additional General Partner
into the Partnership without the unanimous approval of all
Limited Partners.

13.2 Withdrawal. Withdrawal of the General Partner
(which will also be deemed its withdrawal as a Limited
Partner) will cause the dissolution and termination of the
Partnership in accordance with the terms of Article XIV
except in the case of assignments as provided in Sections
3.1 and 13.1 unless it is continued by the unanimous consent
of the remaining Partners given within ninety days there-
after ....

The defendants respond that the Merger was permissible under
the Agreement, because (i) under Georgia law the Merger did not
constitute a "transfer"; (ii) even if the Merger was a "transfer,"
it was authorized under Section 11.1 of the Agreement; (iii) Section
13.1 cannot be enforced against a transfer that has no adverse effect
on the other contracting party; and (iv) 6 Del. C. § 17-705 authorized
Louisiana Inc., as legal successor to Baton Rouge Inc., to exercise
the Baton Rouge's powers as general partner. The defendants also

6. 6 Del. C § 17-101 to 17-1109.
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advance several reasons why, from a procedural standpoint, the
plaintiffs are not entitled to summary judgment. They argue that
they should be given additional time to discover facts pertaining to
their affirmative defenses of estoppel, waiver, and laches. They con-
tend also that USCC's past inequitable conduct, specifically its sur-
reptitious acquisition of the limited partnership interests in 1987 and
1988, bars the plaintiffs from summary judgment relief. Lastly, the
defendants urge the Court to invoke the doctrine of primary juris-
diction and stay its hand until the FCC first determines whether
USCC violated federal law when it acquired the limited partnership
interests in 1987.
[1-2] Summary judgment will be granted where the pleadings, af-
fidavits, and other proofs show that there is no genuine issue as to
any material fact and the moving party is entitled to judgment as
a matter of law. Ch. Ct. R. 56(c). All factual inferences must be
taken against the moving party who bears the burden of proving
clearly the absence of any genuine issue of fact. Brown v. Ocean
Drilling & Exploration Co., Del. Supr., 403 A.2d 1114, 1115 (1979);
Nash v. Connell, Del. Ch., 99 A.2d 242, 243 (1953). Because the
Court concludes that the plaintiffs have failed to establish a legal
basis for their claim, the plaintiffs' summary judgment motion must
be denied and the defendants' cross-motion for summary judgment
must be granted. It, therefore, becomes unnecessary to address the
defendants' affirmative defenses and related procedural arguments.

III. THE APPLICABILITY OF THE ANTITRANSFER CLAUSE

A.
In arguing that the Merger violated the antitransfer clause of

the Agreement, the plaintiffs reason as follows: Section 13.1 of the
Agreement forbids a "transfer" of the general partners' partnership
interest without the approval of the other partners;' the Merger is

7. Section 13.1 of the Agreement employs the phrase "transfer or assign."
The litigants do not distinguish between "transfers" and "assignments," but they
focus solely upon whether the Merger was a "transfer." The plaintiffs also cite 6
Del. C. §§ 17-402, 17-702, and 17-801, which concern the withdrawal of the general
partner and the assignment of the general partner's interest in a limited partnership.
For the same reasons that the merger is not a "transfer" under Section 13.1, I
find that the Merger did not effect an "assignment" within the meaning of § 17-
702. Therefore, no "event of withdrawal" occurred under § 17-402 or § 17-801,
such as would permit the election of a new general partner.
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a transfer; the other partners' approval was neither sought nor
obtained; therefore, the Agreement was violated. That argument
fails, in my opinion, because under applicable principles of contract
interpretation, the word "transfer" cannot be read to encompass the
Merger.

The plaintiffs' claim rests entirely upon their position that
"transfer" must be given its broadest possible construction. All
mergers are "transfers," plaintiffs say, because "transfer" includes
any and all transactions whereby title passes from one party to
another, regardless of the transaction's form (e.g., whether it be a
merger or a sale of assets), and irrespective of whether the transaction
adversely affects the other contracting parties. Both sides agree that
the outcome turns on the meaning to be given the word "transfer"
as used in Section 13.1 of the Agreement and, specifically, whether
"transfer" includes the Merger. To arrive at an answer, the Court
must analyze Section 13.1's antitransfer clause in light of applicable
contract principles. The Agreement provides that its interpretation
will be governed by Delaware law.
[3-7] Under Delaware law, when interpreting a contractual pro-
vision, a court must direct its "attention . . . to the meaning of the
written terms in light of the surrounding circumstances." Klair v.
Reese, Del. Supr., 531 A.2d 219, 223 (1987). "The primary search
is for the common meaning of the parties, not a meaning imposed
on them by law." Id. The starting point must be the language of
the Agreement itself. Citadel Holding Corp. v. Roven, Del. Supr., 603
A.2d 818, 822 (1992). "[I]f a writing is plain or clear on its face,
there is no room for interpretation, construction, or a search for the
intent of the parties." Klair v. Reese, 531 A.2d at 223. The "plain
meaning" of a contract is its "generally prevailing meaning." Id.
Thus, the Court must first determirie whether the term "transfer"
has a plain or generally prevailing meaning. If it does, then no other
evidence need be considered. Pellaton v. Bank of N. , Del. Supr.,
592 A.2d 473, 478 (1989); Insituform of N. Am., Inc. v. Chandler, Del.
Ch., 534 A.2d 257, 271 (1987).
[8] Because I conclude that "transfer" has no generally prevailing
meaning, I next turn to other provisions of the Agreement, including
its recitals, to divine the parties' intent. Citadel Holding Corp., 603
A.2d at 823; see E.L du Pont de Nemours & Co. v. Shell Oil Co., Del.
Supr., 498 A.2d 1108, 1113 (1985). I also examine the extrinsic
evidence upon which the parties rely. See Klair v. Reese, 531 A.2d
at 223. Those avenues likewise turn out to be unhelpful. As later
discussed, the extrinsic evidence does not support either the plaintiffs'
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