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BENEROFE v. CHA

No. 14,614

Court of Chancery of the State of Delavare, New Castle

September 12, 1996

Plaintiffs, shareholders of Inorganic Coatings, Inc. (ICI), brought
this action individually on behalf of themselves, derivatively for the
benefit of ICI, and as representatives of class A and B shareholders
against the corporation and the board of directors of ICI. Plaintiffs'
complaint alleged that the board caused ICI to sell most of its products
in a manner that deprived ICI of revenue, thereby breaching its fiduciary
duties of care, loyalty, and good faith to ICI and its shareholders.
Defendants moved to dismiss the complaint on the grounds that plaintiffs
did not make a demand on ICI's board as required by Chancery Court
Rule 23.1 and that the complaint failed to state a claim upon which relief
could be granted. Defendants also moved to dismiss this case for lack of
personal jurisdiction over defendants under Chancery Court Rules
12(b)(2), (4), and (5).

The court of chancery, per Vice-Chaneellor Chandler, concluded
that plaintiffs satisfied their burden of pleading facts to establish
defendants' amenability to suit; therefore, defendants' motion to dismiss
for lack of personal jurisdiction was denied. However, defendants'
motion to dismiss the derivative claims for failure to make a demand on
the board was granted, because plaintiffs' complaint did not demonstrate
that the court should waive Rule 23.1's requirement that shareholders
exhaust their corporate remedies prior to filing a derivative suit. The
court also concluded that plaintiffs could proceed with their class claim.

1. Pretrial Procedure m 683

Generally, a plaintiff does not have the burden to plead in its
complaint facts establishing a court's personal jurisdiction over defendant.

2. Pretrial Procedure U 683

If a defendant moves to dismiss a complaint for lack of personal
jurisdiction, then the plaintiff bears the burden of establishing personal
jurisdiction over the defendant.
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3. Courts m 39
Pretrial Procedure C 684

When ruling on a 12(b)(2) motion, the court must decide, as a
matter of fact, whether the defendant had enough connection with the
state so that it does not offend traditional notions of fair play and justice
for the court to exercise jurisdiction over a defendant.

4. Pretrial Procedure O 684

If facts alleged in the complaint are insufficient to establish
personal jurisdiction over a defendant, then the trial court may allow a
plaintiff to complete discovery in order to establish jurisdiction over a
defendant as long as a plaintiff's claim of personal jurisdiction is not
frivolous.

5. Pretrial Procedure - 678, 684, 685

In deciding whether there is personal jurisdiction, the trial court
may hold an evidentiary hearing or decide the matter based on affidavits.

6. Pretrial Procedure Otm 682, 683

When deciding a jurisdictional motion based upon affidavits, the
court requires that a plaintiff establish only a primafacie case.

7. Pretrial Procedure C!, 678, 683, 684

If the court decides a jurisdictional motion after hearing testimony,
a plaintiff must establish personal jurisdiction by preponderance of the
evidence.

8. Pretrial Procedure t=w 678, 684

The trial court is vested with a certain discretion in shaping the
procedure by which a motion under Rule 12(b)(2) is resolved.

9. Corporations C 325, 358

The director's consent statute provides a basis for personal
jurisdiction over nonresident defendants where defendants have violated

[Vol. 22



UNREPORTED CASES

a duty owed as directors of a corporation. DEL. CODE ANN. tit. 10,
§ 3114 (1996).

10. Corporations Cm= 358

The director's consent statute does not confer jurisdiction on the
court if the nonresident director's acts are not performed in his capacity
as a director of the corporation.

11. Corporations m 310(1)

A conscious decision to refrain from acting may or may not be a
valid exercise of business judgment.

12. Corporations m 206(2), 206(4)

Rule 23.1 requires shareholder-plaintiffs who assert derivative
claims to seek redress from the board of directors before filing suit or to
demonstrate that the court should excuse them from demanding redress
because making such a demand would have been futile. DEL. CH. CT. R.
23.1.

13. Corporations t= 310(1)

The business judgment rule requires the court to presume that the
directors have acted in good faith and in the honest belief that their
actious served the corporation's best interest.

14. Corporations 0!= 320(7)

For the court to excuse plaintiffs from making demand on the
board under Rule 23.1, plaintiffs must plead sufficient facts to rebut the
presumption of the business judgment rule, such as particularized facts
which create a reasonable doubt that (1) the directors were disinterested
and independent, or that (2) the challenged action was otherwise the
result of a valid exercise of business judgment.

15. Corporations Cff 206(4)

The court must make two inquiries when deciding if the
presumption of the business judgment rule has been rebutted, one into the
independence and disinterestedness of the directors, and the other into the

1997)
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substantive nature of the challenged transaction and the board's approval
thereof.

16. Corporations C 206(4), 211(4), 211(5), 320(7)

For the first line of inquiry in determining whether to excuse a
plaintiff from making demand on the board under Rule 23.1, if the
plaintiff's complaint does not sufficiently demonstrate that the directors
were incapable of making an independent and disinterested judgment,
then the court will move to the second question and review the pleadings
to determine if plaintiff's allegations are sufficiently particularized so as
to rebut the presumption that the board exercised its sound business
judgment in the honest belief that the action served the best interest of the
company.

17. Corporations 0=* 211(6), 320(5)

For the second line of inquiry in determining whether to excuse a
plaintiff from making demand on the board under Rule 23.1, the court
must weigh the presumption of business judgment rule that attaches to a
board of directors' decision against the well-pleaded facts alleged in the
demand-futility complaint.

18. Federal Civil Procedure m 1829
Pretrial Procedure e 679

In a motion to dismiss for failure to demonstrate that demand on
the board is excused, the court will accept only well-pleaded factual
allegations of the derivative complaint as true, and it will not take as true
conclusory allegations of fact or law not supported by allegations of
specific fact.

19. Pretrial Procedure 679

A trial court need not blindly accept as true all allegations nor must
it draw all inferences from them in a plaintiff's favor unless they are
reasonable inferences.

20. Corporations m 310(1), 320(5), 320(11)

In a motion to dismiss for failure to demonstrate that demand on
the board is excused, a plaintiff must overcome the powerful
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presumptions of the business judgment rule before they will be permitted
to pursue the derivative claim.

21. Corporations C:w 320(5), 320(7)

Because the court has refused to establish a particular reasonable
doubt standard, the court must employ an objective analysis to determine
whether a plaintiff's complaint contains the facts necessary to support a
finding of reasonable doubt of director disinterest or independence, or
proper business judgment in a motion to dismiss for failure to
demonstrate that demand on the board is excused.

22. Corporations t 310(1), 314(.5)

A director is interested in a transaction if either that transaction
will provide that director with a personal financial benefit from a
transaction that other shareholders do not share equally or the director
stands on both sides of the transaction.

23. Corporations C- 206(4)

Generally, the mere threat of personal liability for approving a
questioned transaction, standing alone, is insufficient to challenge either
the independence or disinterestedness of directors, unless that transaction
is so egregious on its face that a substantial likelihood of liability exists.

24. Corporations - 206(4), 211(4)

Where no other court has determined that the plaintiff has plead
sufficient facts to raise a reasonable doubt that the action is a valid
exercise of business judgment, the possibility that a court will find the
directors personally liable is merely a threat rather than a substantial
possibility; therefore, the court will presume that a director will exercise
his disinterested business judgment without being influenced by the threat
of adverse personal consequences.

25. Corporations - 206(4)

A director is independent if that director is capable of making
decisions for the corporation based on the merits of the subject rather
than extraneous considerations or influences.

1997]
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26. Corporations (e= 206(4)

The fact that a corporation has one controlling shareholder does
not, as a matter of law, establish that its directors are dominated or
controlled by that shareholder.

27. Corporations C 206(4)

To establish that a director does not maintain discretion to
independently approve a transaction, plaintiffs must demonstrate that the
directors are beholden to the controlling shareholder because of personal
or other relationships.

28. Corporations Z 211(5)

Plaintiffs will not meet their pleading burden to establish that a
director does not maintain discretion to independently approve a
transaction by merely alleging that a controlling shareholder designated
a director.

29. Corporations r 310(1)

To invoke the protection of the business judgment rule, directors
must inform themselves adequately of all material information reasonably
available.

30. Corporations C 310(1)

After informing themselves adequately of all material information
reasonably available, directors must act with due care as they discharge
their duties, and directors will be held accountable for acts amounting to
gross negligence.

31. Corporations C 320(5)

The court must weigh the presumption of business judgment rule
that attaches to a board of directors' decision against the well-pleaded
facts alleged in the demand-futility complaint, and the court will not
presume that the board was grossly negligent in its decision.

[Vol. 22
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32. Corporations * 211
Pretrial Procedure v 687, 689

The pleading requirements needed to survive a motion to dismiss
for failure to state a claim are less stringent than the pleading
requirements to establish demand futility.

33. Corporations (- 312(7), 320(7)

To allege a claim of waste sufficiently to satisfy the pleading
requirements of Rule 23.1, the complaint must demonstrate particularized
facts that the consideration received by the corporation was so inadequate
that no person of ordinary sound businessjudgment would deem it worth
that which the corporation has paid.

34. Corporations C 320(7)

The issue for demand futility is whether plaintiff's allegations, with
respect to waste, raise a reasonable doubt that the directors were grossly
negligent when those facts are weighed against the presumption of the
business judgment rule, and the court will only make reasonable
inferences from plaintiff's pleadings.

35. Corporations C=, 320(7)

Where a corporation paid over ten times the fair market value for
stock and notes and paid a hundred times the price paid a year earlier for
control of a second company, a court could find a reasonable doubt that
the transaction constituted waste because the payments involved were
incredibly disproportionate.

36. Corporations Ohm 206(4), 320(7)

Where facts create a reasonable doubt that no person of sound
business judgment would have deemed it worth what a corporation paid,
the court will waive Rule 23.1's demand requirements.

37. Corporations Oh- 320(7)

Where reasonable minds might disagree as to whether an exchange
is wasteful or whether an exchange is so obviously one-sided, the court
will not find that the plaintiff's burden is met pursuant to Rule 23.1 in

19971



DELAWARE JOURNAL OF CORPORATE LAW

raising a reasonable doubt that the defendants exercised business
judgment in allowing the exchange to proceed.

38. Corporations C= 206(4), 320(7)

Defendant's motion to dismiss the derivative claims for failure to
make demand on the board will be granted where (1) plaintiffs did not
allege sufficient facts to create a reasonable question as to whether a
majority of the board could make an independent and disinterested
decision on plaintiffs' claims, and (2) plaintiffs did not plead facts
sufficient in their waste claim to overcome the presumption of the
business judgment rule.

39. Corporations O 202

To attain standing to bring a class action, plaintiffs must allege
more than an injury resulting from a wrong to the corporation.

40. Corporations ( 202

A plaintiff alleges a special injury where plaintiffs injury involves
a contract right or where his injury is distinct from that suffered by all
stockholders.

41. Corporations 0= 202

A shareholder who suffers an injury peculiar to itself should be
able to maintain an individual action, even though the corporation also
suffers an injury from the same wrong.

42. Corporations - 320(4)

A claim for waste is derivative, rather than individual in nature.

43. Corporations 0 202

Where plaintiffs have asserted an individual contract claim in
addition to their derivative claims, plaintiffs may maintain that individual
contract claim as a class action.

Norman M. Monhait, Esquire, of Rosenthal, Monhait, Gross & Goddess,
P.A., Wilmington, Delaware; Anthony L. Tersigni, Esquire, and Paul K.
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Feldman, Esquire, of Meyers Tersigni Feldman & Gray, New York, New
York, of counsel, for plaintiffs.

Judith Nichols Renzulli, Esquire, and Robert J. Valihura, Jr., Esquire, of
Duane, Morris & Heckscher, Wilmington, Delaware, for defendants Jung
Woong Cha, Chang Kim, and Donald Winstead.

CHANDLER, Vice-Chancellor

Plaintiffs Mitchell I. Benerofe ("Benerofe") and Ronald J. Oleck
("Oleck" and collectively with Benerofe "Plaintiffs") own common shares
of defendant Inorganic Coatings, Inc. ("ICI"), a Delaware corporation.
On October 12, 1995, Plaintiffs brought this action individually on behalf
of themselves, derivatively for the benefit of ICI, and as representatives
of class A and B shareholders, against the current directors of IC1, Jung
Woong Cha ("Cha"), Chang Kim ("Kim"), and Donald Winstead
("Winstead," and collectively with Kim and Cha "Defendants"). Plaintiffs
allege that Defendants are liable for actions taken in connection with
ICI's distribution arrangements.

Defendants moved to dismiss the complaint on the grounds that (1)
Plaintiffs failed to make a pre-suit demand on ICI's board of directors as
required by Chancery Court Rule 23.1, and (2) the complaint fails to state
a claim upon which relief can be granted. In addition, Defendants moved
to dismiss this case pursuant to Chancery Court Rules 12(b)(2), (4) and
(5) for lack of personal jurisdiction over Defendants as well as
insufficiency of process and service of process.

This is my decision on the motions to dismiss. Because the
second-filed motion contains a jurisdictional question, I will address it
first

I. BACKGROUND AND ALLEGATIONS

Plaintiffs' complaint, which the Court will accept as true for
purposes of this motion, provides the following factual background and
allegations. While ICI is a Delaware corporation, it maintains its
principal office in Malvern, Pennsylvania. ICI processes and sells zinc
silicate coatings and owns a license to manufacture a coating which
protects steel against corrosion for decades.

Since its formation in 1982, ICI has operated at a loss. For
example, for the eight month period ending August31, 1994, ICI
incurred a net loss of $185,780, as well as a negative cash flow from
operating activities of $144,420.
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Before 1994, ICI sold its products primarily in the United States,
Europe and Canada. To boost its financial position, in 1992, ICI hired
a consulting firm to seek either a Korean distributor or a Korean joint
venture partner for ICI. As a result of the consultant's solicitation in late
1994, ICI entered into a Stock Purchase Agreement ("Purchase
Agreement") with Kun Sul Painting Industries Co., Ltd. ("KSP"), a South
Korean corporation engaged in painting applications, paint sales, and
coatings engineering in the Republic of Korea. ICI anticipated that this
arrangement would provide ICI with additional financing to enable ICI
to settle its overdue obligations and fund continuing operations.

Before effectuating the terms of the Purchase Agreement, ICI had
issued and outstanding 5,267,025 shares of Class A common stock and
516,200 shares of Class B common stock. The holders of Class A and
Class B common stock are entitled to one vote per share.

The Purchase Agreement called for ICI to sell KSP 8.5 million
shares of newly authorized Class C common stock for $2.6 million and
to provide the Class C common stockholder one vote per share. Since
the Purchase Agreement gave KSP control over 59% of the issued and
outstanding shares of all classes of ICI stock, KSP gained voting control
of ICI.

In connection with the Purchase Agreement, ICI and KSP entered
into a stockholders' agreement ("Shareholders' Agreement"). This
agreement designated as third-party beneficiaries the holders of ICI's
Class A and Class B common stock.1 The Shareholders' Agreement
provided the third-party beneficiaries certain contractual rights and
benefits, including either the opportunity to sell their stock in the public
market if ICI established such a market, or the option to put their shares
to ICI in two stages. Each of these rights are contingent upon, or more
favorable if, ICI's revenues reach certain levels in the future.

In order to pay the purchase price for shares put to the company,
ICI agreed to establish a collateral account into which it would place 50%
of its net profits. Via the Shareholders' Agreement, ICI gave the third-
party beneficiaries a security interest in the account. ICI agreed that if
it fails to fund the Collateral Account or uses the funds improperly, then
the beneficiaries will receive a security interest in all of ICI's assets.
Moreover, KSP agreed to guarantee the put payment. However, if ICI's
annual gross revenues fall below a certain level, then KSP's guarantee
becomes void.

'The Shareholders' Agreement also designated as beneficiaries holders of Class C
common stock issued as part of the finder's fee paid incident to the Purchase Agreement.
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Notably, the Purchase Agreement provides KSP the right to
designate a majority of ICI's board of directors. However, if KSP fails
to honor its guarantee of the put payments, this failure activates the right
of holders of Class A and Class B stock, instead of KSP, to elect a
majority of the board.

On or about November 29, 1994, ICI's shareholders approved the
Purchase Agreement. Then in December of 1994, KSP designated its
nominees, Cha and Kim, to the ICI board pursuant to the Shareholders'
Agreement In addition to serving as members of ICI's board, Cha is
KSP's president and Kim is ICI's president. Plaintiffs allege that Kim
serves in his position as KSP's sufferance.

Thus, the current board consists of Kim and Cha as well as a third
individual, Winstead. Winstead accepted a position on the ICI board of
directors prior to KSP's installation of Kim and Cha.

In their complaint, Plaintiffs allege that Cha and Kim have caused,
with Winstead's acquiescence, ICI to sell most of its products to KSP for
approximately $7 per gallon while KSP resells these products in Korea
for prices ranging from $23-$28 per gallon. Moreover, Plaintiffs assert
that ICI previously sold these products to other distributors for
approximately $17 per gallon. Thus, derivatively on behalf of ICI,
Plaintiffs contend that the current distribution arrangement is depriving
ICI of revenue. Because, Plaintiffs assert, ICI could sell its products for
higher prices to third-party purchasers, Defendants are wasting ICI's
assets. In an additional derivative claim, Plaintiffs allege the KSP is
selling ICI's products for a large mark-up, taking this opportunity for
itself and depriving ICI of its opportunity to sell its products in Korea.
By taking these actions, Plaintiffs contend, Defendants have breached
their fiduciary duties of due care, loyalty and good faith to ICI and its
shareholders.

Plaintiffs did not make a demand on ICI's board to investigate
these matters prior to asserting these derivative claims. Plaintiffs allege
that making a demand on ICI's board with respect to these claims would
be futile because:

A. waste of ICI's assets cannot constitute good faith
business judgment; and

B. a majority of ICI's directors are designees of KSP,
the principal beneficiary of the wrongs alleged, are
officers and employees of either KSP or ICI and they
therefore cannot exercise disinterested and
independent judgment on behalf of ICI.
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Amended Complaint 18.
In their class claim, Plaintiffs allege that because the third-party

benefits provided by the Shareholders' Agreement depend on ICI's
achieving certain revenue levels, the distribution arrangement is depriving
Class A and Class B common stockholders of those potential benefits.
Importantly, Plaintiffs do not allege that the current board negotiated this
distribution arrangement or that a contract governs this arrangement.
Rather, Plaintiffs simply allege that Defendants' actions, or refusal to act,
have injured the class.

In addition to injunctive relief, Plaintiffs seek to recover damages
sustained as a result of Defendants' breaches. Plaintiffs also seek a
judgment declaring void KSP's right under the Shareholders' Agreement
to elect a majority of ICI's board of directors and directing a new
election of ICI directors at which KSP will not be entitled to vote its
Class C stock.

In January of 1995, Defendants submitted their brief in support of
their motion to dismiss for failure to state a claim and failure to make
demand on the board. To rebut certain contentions contained within the
Defendants' brief, Plaintiffs amended two paragraphs of their complaint
on February 23, 1996. First, Plaintiffs amended paragraph nine to
include the allegation that KSP installed Kim, who serves as President of
ICI at KSP's sufferance. Amended Complaint 9. Secondly, Plaintiffs
added to the demand-futility paragraph an assertion that a majority of
ICI's directors are KSP's designees, and the allegation that those directors
are also "officers and employees of either KSP or ICI. Amended
Complaint 18. Thus, Plaintiffs claim that a majority of the directors are
interested and not independent, and that demand on the board is excused.
Amended Complaint 18.

Purportedly in response to the amended complaint, on March 8,
1996, Defendants filed a second motion to dismiss pursuant to Court of
Chancery Rule 12(b)(2), (4), and (5). Defendants allege that the
Delaware Directors Consent Statute, 10 Del. C. § 3114, by which
Plaintiffs served process, does not provide the Court with personal
jurisdiction over Defendants in the present case.

II. MOTION TO DISMISS
FOR LACK OF PERSONAL JURISDICTIONS

A. Standard of Review

[1-8] Generally, a plaintiff does not have the burden to plead in its
complaint facts establishing a court's personal jurisdiction over defendant.
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Hart Holding Co. Inc. v. Drexel Burnham Lambert Inc.. Del. Ch., 593
A.2d 535, 538 (1991). However, if the defendant moves to dismiss the
complaint for lack of personal jurisdiction, then plaintiff bears the burden
of establishing personal jurisdiction over the defendants. Newspan. Inc.
v. Hearthstde Funding, Corp.- Del. Ch., C.A. No. 13304, Allen, C.
(May 10, 1994), Mem. Op. at 3. When ruling on a 12(b)(2) motion, the
Court must decide, as a matter of fact, whether the defendant had enough
connection with the state so that it does not offend traditional notions of
fair play and justice for the Court to exercise jurisdiction over a
defendant. Hart Holding Co. Inc., Del. Ch., 593 A.2d at 538 (1991). If
facts alleged in the complaint are insufficient to establish personal
jurisdiction over defendants, then the trial court may allow the plaintiff
to complete discovery in order to establish jurisdiction over defendant as
long as plaintiff's claim of personal jurisdiction is not frivolous. Hart
Holding Co. Inc. Del. Ch., 593 A.2d at 541. If necessary, the trial court
may hold an evidentiary' hearing or decide the matter based on affidavits.
When deciding a jurisdictional motion based upon affidavits, the court
requires that plaintiff establish only a prima facie case. Hart Holding Co.
Inc., Del. Ch., 593 A.2d at 538. If, however, the court decides the
motion after hearing testimony, plaintiff must establish personal
jurisdiction by a preponderance of the evidence. Id. The trial court is
vested with a certain discretion in shaping the procedure by which a
motion under Rule 12(b)(2) is resolved. Id.

B. Contentions of the Parties

Defendants note that each of Plaintiffs' claims is based upon their
allegation that ICI is selling most of its production to KSP at
unreasonable low prices. Defendants stress that Plaintiffs did not allege
that Defendants negotiated, considered or approved the challenged
distribution arrangement. Defendants suggest that Plaintiffs are
intentionally vague on these factual matters because ICI entered the
distribution arrangement prior to the current board taking office.
Apparently, Defendants believe that a director cannot be liable for failing
to breach or renegotiate a previously entered contract.
[9-10] Plaintiffs served Defendants pursuant to 10 Del. C. § 3114
(the "Directors Consent Statute") which provides a basis for personal
jurisdiction over non-resident Defendants only if Defendants have
violated a duty that they owe as directors of a Delaware corporation.
Defendants correctly cite to Instituto Bancarin Italiano v. Hunter En.ga
Co., Del. Supr., 449 A.2d 210 (1982), Hana Ranch Inc. v. Lent. Del. Ch.,
424 A.2d 28 (1980), and Katz v. Halperin Del. Ch., C.A. 13811, Steele,
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V.C. (Feb. 5, 1996) for the proposition the Director Consent Statute does
not confer Jurisdiction on the Court if the non-resident director's acts are
not performed in his capacity as a director of a Delaware corporation.
Defendants assert that since they did not negotiate, consider, approve or
ratify this contract, they may not be held accountable for selling the
products for unreasonably low prices. Thus, Defendants conclude,
Defendants are not subject to service of process pursuant to Section 3114,
and the Court may not assert personal jurisdiction over them.

C. Analysis

[11] Defendants misconceive Plaintiffs' allegations. Plaintiffs do not
base their contentions on the approval, negotiation or ratification of a
contract. Rather, Plaintiffs assert that Defendants currently are causing
ICI to sell its products at an unnecessarily and wastefully low price.
Plaintiffs' allegations are based upon the Defendants' current action,
rather than on an action taken by the previous board. Thus, Plaintiffs'
complaint implicates the Defendants' duties as directors of a Delaware
corporation to not waste corporate assets. Defendants offer nothing to
contradict Plaintiffs' specific, well-plead factual assertion as to the price
KSP is paying, for ICI's products or the price at which KSP is reselling
its products. "A conscious decision to refrain from acting may [or may
not be] ... a valid exercise of business judgment." Aronson v. Lewis
Del. Supr., 473 A.2d 805, 813 (1984). Accordingly, Defendants are
subject to service of process pursuant to Section 3114, and this Court
may assert personal jurisdiction over them based upon the allegations in
the complaint. Because Plaintiffs' complaint, itself, establishes a prima
facie case that Defendants are subject to the jurisdiction of this Court, and
Defendants do not dispute these specific allegations, I need not refer to
any evidence outside of the pleadings.

Defendants emphasize the parties' disagreement as to whether and
which board authorized the distribution arrangement. However, the
complaint does not contain any reference to such matters and Plaintiffs
do not rely on an allegation that the current board authorized a contract
to establish that Defendants are amenable to suit. Thus, this factual issue
is irrelevant to the instant motion and, instead, goes to the merits of the
case.

At this stage of the litigation, Plaintiffs have satisfied their burden
to plead facts establishing the Defendants' amenability to suit sufficiently
to survive Defendants' motion to dismiss for lack of personal jurisdiction.
Plaintiffs have alleged that Defendants breached their duties owed as
directors of a Delaware corporation by selling the corporation's products
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at wastefully low prices. Accordingly, I deny Defendants' motion to
dismiss for lack of personal jurisdiction.

III. MOTION TO DISMISS FOR FAILURE
TO MAKE A DEMAND ON THE BOARD

[12] Plaintiffs' answering brief clarifies that their complaint intended to
assert derivative claims on behalf of ICI for (1) waste; (2) corporate
opportunity; and (3) breach of duty of care, good faith and loyalty. Court
of Chancery Rule 23.1 governs derivative actions by shareholders. Rule
23.1 requires shareholder plaintiffs who assert derivative claims to seek
redress from the board of directors before filing suit or to demonstrate
that the Court should excuse them from demanding redress because
making such a demand would have been futile. Ct. Ch. Rule 23.1.

Plaintiffs did not demand redress from the board prior to filing this
suit Instead, the demand-futility paragraph of Plaintiffs' amended
complaint alleges two bases on which this Court should excuse Plaintiffs
from making a demand on ICI's board:

A. waste of ICI's assets cannot constitute good faith
business judgment; and

B. a majority of ICI's directors are designees of KSP,
the principal beneficiary of the wrongs alleged, are
officers and employees of either KSP [the majority
shareholders] or ICI [the corporation on behalf of
which Plaintiffs brought the complaint] and they
therefore cannot exercise disinterested and
independent judgment on behalf of ICI.

Amended Complaint 18. Based upon these two assertions, Plaintiffs
argue that demand on the board would have been futile. Defendants
move to dismiss these derivative claims, arguing that Plaintiffs should
have demanded redress from the board prior to filing this suit.

A. Legal Standard

[13-15] The business judgment rule requires the Court to presume
the directors have acted in good faith and in the honest belief that their
actions served the corporation's best interest. Grobow v. Perot. Del.
Supr., 539 A.2d 180, 187 (1988). For this Court to excuse Plaintiffs
from making demand on the board, Plaintiffs must plead sufficient facts
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to rebut this presumption. Id. Thus, Plaintiffs must allege particularized
facts which create a reasonable doubt that (a) the directors were
disinterested and independent, [or] that (b) the challenged action was
otherwise the result of a valid exercise of business judgment. Aronson
v. Lewis Del. Supr., 473 A.2d 805, 814 (1984). "Hence, the Court of
Chancery must make two inquiries, one into the independence and
disinterestedness of the directors and the other into the substantive nature
of the challenged transaction and the board's approval thereof." Id. at
814.
[16-17] If in the first line of inquiry the Plaintiffs' complaint does
not sufficiently demonstrate that the directors were incapable of making
an independent and disinterested judgment, then the Court will move to
the second question and review the pleadings to determine if Plaintiffs'
allegations are sufficiently particularized so as to rebut the presumption
that the board exercised its sound business judgment in the honest belief
that the action served the best interest of the company. In the second line
of inquiry, the Court must "weigh the presumption of business judgment
rule that attaches to a board of directors' decision against the well-
pleaded facts alleged in the demand-futility complaint." Grobow Del.
Supr., 539 A.2d at 187.
[18-21] In a motion to dismiss for failure to demonstrate that demand
on the board is excused, the Court will accept well-pleaded factual
allegations of the derivative complaint as true. Rales v. Blasband, Del.
Supr., 634 A.2d 927, 931 (1993). However, the Court will accept only
well-pleaded facts as true; it will not take as true conclusory allegations
of fact or law not supported by allegations of specific fact. Grobo Del.
Supr., 539 A.2d at 187. "A trial court need not blindly accept as true all
allegations, nor must it draw all inferences from them in plaintiffs' favor
unless they are reasonable inferences." Grobow, Del. Supr., 539 A.2d at
187. In addition, "[p]laintiff must overcome the powerful presumptions
of the business judgment rule before they will be permitted to pursue the
derivative claim." Rales, Del. Supr., 634 A.2d at 933 (citing Aronson v.
Lewis Del. Supr., 473 A.2d 811). The Delaware Supreme Court has
refused to establish a particular "reasonable doubt" standard. Thus, the
Court must employ an objective analysis to determine whether Plaintiffs'
complaint contains the facts necessary to support a finding of reasonable
doubt of director disinterest or independence, or proper business
judgment. Grobo Del. Supr., 539 A.2d at 186.
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B. Reasonable Doubt as to Disinterest

[22-23] A director is "interested" in a transaction if either that
transaction will provide that director a personal financial benefit from a
transaction that other shareholders do not share equally or the director
stands on both sides of the transaction. Aronson, Del. Supr., 473 A.2d
at 812. Plaintiffs do not allege that the distribution arrangement provides
the directors with a personal financial benefit or that the directors stand
on both sides of the transaction. Moreover, generally, "the mere threat
of personal liability for approving a questioned transaction, standing
alone, is insufficient to challenge either the independence or
disinterestedness of directors," unless that transaction is "so egregious on
its face" that a substantial likelihood of liability exists. Aronson Del.
Supr., 473 A.2d at 815. For example, where another court has already
determined that the plaintiff has plead sufficient facts to raise a
reasonable doubt that the action is a valid exercise of business judgment,
that determination indicates that the potential for liability is not merely
a threat, but instead may rise to a substantial likelihood. "In that case, a
decision by the board to bring suit could have potentially significant
financial consequences" so that they have a "disqualifying financial
interest that disables them from impartially considering a response to a
demand...." Bl. Del. Supr., 634 A.2d at 936.
[24] In the present case, no court has determined that a reasonable doubt
exists as to whether the action is a valid exercise of business judgment.
Accordingly, the possibility that a court will find the directors personally
liable is merely a threat, rather than a substantial possibility.
Accordingly, the Court will presume that a director will exercise his or
her disinterested businessjudgment without being influenced by the threat
of adverse personal consequences.

C. Reasonable Doubt as to Independence

[25] A director is "independent" if that director is capable of making
decisions for the corporation based on the merits of the subject rather
than "extraneous considerations or influences." Aronson, 473 A.2d at
816. In the present case, Plaintiffs' demand futility complaint merely
alleges that "a majority of ICI's directors are designees of KSP, the
principal beneficiary of the wrongs alleged, are officers and employees
of either KSP or ICI." These facts are the only facts offered in support
of Plaintiffs' claim that the directors are not independent. Amended
Complaint 18.
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[26-27] The parties focus their arguments on whether Kim, president
of ICI and KSP designee on the board, is independent. Plaintiffs assert
that because KSP designated Kim to ICI's board and because Kim is
ICI's president and serves at KSP's pleasure, he cannot exercise
independent judgment on behalf of ICI. However, the fact that the
corporation has one controlling shareholder does not, as a matter of law,
establish that its directors are dominated or controlled by that shareholder.
To establish that a director does not maintain discretion to independently
approve a transaction, Plaintiffs must demonstrate that the directors are
"beholden" to the controlling shareholder because of personal or other
relationships. Id. at 815. For example, in Rales, the Court found a
reasonable doubt existed as to a director's independence where two
employee/directors received salaries of $1 million and $300,000
respectively. In that case, the Court inferred that the directors were
beholden to controlling shareholders for their significant remuneration.
Rales, Del. Supr., 634 A.2d 927.
[28] Even accepting Plaintiffs' allegations as true, Plaintiffs do not meet
their pleading burden merely by alleging that a controlling shareholder
designated a director. Aronson, 473 A.2d 816. Furthermore, since
Plaintiffs do not allege that Kim's position as president of ICI involves
substantial remuneration which hinges solely on his relationship with
KSP, the Court cannot infer that Kim's judgment is sterilized simply as
a result of his relationship with KSP. The Court will not presume that
this causal link exists. Id. at 816.

Plaintiffs' complaint does not allege that Winstead is interested or
lacks the ability to make an independent judgment on Plaintiffs' claims.
Nonetheless, in their reply brief, Plaintiffs suggest Winstead is interested
in the transaction because he might be subjected to personal liability if
the claims proceed. Answering Brief at 10 n.1. However, as stated
above, the mere threat of personal liability does not create a reasonable
doubt as to whether Winstead is disinterested and independent. Aronson.
473 A.2d at 815. Accordingly, Plaintiffs' allegations do not raise a
reasonable doubt that a majority of ICI's directors are disinterested and
independent so that Rule 23.1's demand requirement should be waived.
Id. at 812. Thus, Plaintiffs have failed to demonstrate that the Court
should excuse them from demanding redress because making such a
demand would have been futile.

D. Reasonable Doubt as to Exercise of Business Judgment

[29-30] Having determined that Plaintiffs failed to plead director
interest and lack of independence sufficiently to excuse demand, I
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examine the complaint to determine whether it raises a reasonable doubt
that the directors exercised proper business judgment in the transaction.
To invoke the protection of the business judgment rule, directors must
inform themselves adequately of "all material information reasonably
available." Aronson 473 A.2d at 812. After gathering this information,
directors must act with due care as they discharge their duties and will be
held accountable for acts amounting to gross negligence. Id.
[31] In reviewing director action under the second prong of the Aronson
test, the Court will not presume that the board was grossly negligent in
its decision. Id. at 814. Rather, the Court must "weigh the presumption
of business judgment rule that attaches to a board of directors' decision
against the well-pleaded facts alleged in the demand-futility complaint."
Grobo Del. Supr., 539 A.2d at 187.
[32-34] The pleading requirements required to survive a motion to
dismiss for failure to state a claim are less stringent than the pleading
requirements to establish demand futility. Grobo Del. Supr., 539 A.2d
at 187 n.6. To allege a claim of waste sufficiently to satisfy the pleading
requirements of Rule 23.1, the complaint must demonstrate particularized
facts that the consideration received by the corporation was "so
inadequate that no person of ordinary sound business judgment would
deem it worth that which the corporation has paid." Grobo 539 A.2d
at 189 (citing Saxe v. Brady, Del. Ch., 184 A.2d 602, 610 (1962)).
Thus, the issue for demand futility is whether Plaintiffs' allegations, with
respect to waste, raise a reasonable doubt that the directors were grossly
negligent when those facts are weighed against the presumption of the
business judgment rule. Grobo 539 A.2d at 187-89. The Court will
not blindly accept as true all allegations and will only make reasonable
inferences from Plaintiffs' pleadings. Id.

Plaintiffs' second demand futility allegation simply states, "waste
of ICI's assets cannot constitute good faith businessjudgment." Amended
Complaint 18. Within the complaint, Plaintiffs allege Defendants
committed corporate waste by allowing ICI to sell its products to KSP for
less than the price ICI could obtain from third-party purchasers.
Specifically, Plaintiffs allege that ICI sells its products to KSP at
approximately $7 per gallon while KSP is reselling ICI's products in
Korea at $23-28 per gallon. In addition, ICI previously sold these
products for approximately $17 per gallon. Plaintiffs do not allege that
the board used deficient procedures in allowing the distribution
arrangement to continue.

Defendants argue that these conclusory allegations do not create a
reasonable doubt under the second Aronson prong. Defendants note that
Plaintiffs offered nothing to rebut the presumption that ICI's board's
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decision to continue to distribute its products to KSP was made in good
faith, on an informed basis and for the best interest of ICI. Defendants
also note that Plaintiffs do not claim that better sales opportunities are
currently available.
[35-36] In response, Plaintiffs refer to Avacus Partners, L.P. v.
Brian Del. Ch., C.A. No. 11001, Allen, C. (Oct. 24, 1990) in support of
their position that a reasonable doubt exists that the transactions were the
product of valid business judgment. However in contrast to the present
case, in Avacus plaintiffs alleged that the corporation paid over ten times
the fair market value for stock and notes that it purchased. Additionally,
it paid 100 times the price paid a year earlier for control of a second
company. Id. at 16. Chancellor Allen concluded that these facts raised
a reasonable doubt that the transaction constituted waste because the
payments involved were incredibly disproportionate. Because it created
a reasonable doubt that no person of sound business judgment would
have deemed it worth what the corporation paid, the Court waived Rule
23.1's demand requirement.
[37] Weighing the facts alleged in the present case against the strong
presumption of the business judgment rule, I conclude that those facts do
not create a reasonable doubt that the Defendants wasted ICI's assets.
While the facts alleged do allow me to infer that KSP probably is making
a substantial profit on the distribution arrangement, this inference does
not necessarily lead me to conclude that the price KSP pays to ICI is so
inadequate that "no person of ordinary, sound business judgment would
deem it" a reasonable decision. Grobow Del. Supr., 539 A.2d at 189.
Indeed, one can certainly imagine several legitimate reasons that the
Defendants might allow the transaction to go forward. For example,
perhaps KSP sells ICI's products in such a great quantity that ICI grants
KSP a discount on its prices. Alternatively, perhaps ICI cannot distribute
to the Korean market absent KSP's contacts so that comparing the price
KSP pays to the price other third parties pay is unhelpful. Clearly, one
cannot conclude based on the alleged facts that the exchange "is so one-
sided that no person of sound judgment could conclude that" the
consideration is adequate. Glazer v. Zapata Corp. Del. Ch., C.A. No.
12958, Allen, C. (May 14, 1993), Mem. Op. at 16. Since reasonable
minds might disagree as to whether the exchange is wasteful, this Court
cannot conclude that Plaintiffs have satisfied their burden pursuant to
Rule 23.1 to raise a reasonable doubt that the Defendants exercised
business judgment in allowing the exchange to proceed. Glaze C.A.
No. 12958 (May 14, 1993), at 16.
[38] Plaintiffs have failed to allege facts which demonstrate that this
Court should waive Rule 23.1 's demand requirement. First, Plaintiffs did
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not allege sufficient facts to create a reasonable question as to whether a
majority of ICI's board could make an independent and disinterested
decision on Plaintiffs' claims. Second, Plaintiffs did not plead facts
sufficient in their waste claim to overcome the presumption of the
business judgment rule. Accordingly, I grant Defendants' motion to
dismiss the derivative claims for failure to make a demand on the board.
I do not address Defendants' motion to dismiss the derivative claims for
failure to state a claim.

IV. MOTION TO DISMISS CLASS CLAIMS

Plaintiffs' second claim purports to bring a class action on behalf
of the holders of Class A and Class B common stock (the "Class") against
Defendants for breach of the Shareholders' Agreement and breach of
fiduciary duty. Plaintiffs assert that Defendants' actions are depriving
members of the Class of their rights as third-party beneficiaries of the
Shareholders' Agreement because those rights are tied to ICI's artificially
low gross revenues.
[39] Courts distinguish between derivative claims and individual claims
by determining whether the alleged wrongdoing caused the plaintiff injury
directly and specially. To attain standing to bring a class action,
Plaintiffs must allege "more than an injury resulting from a wrong to the
corporation." Kramer v. Western Pacific Indus., Inc., Del. Supr., 546
A.2d 348, 351 (1988).
[40-41] A plaintiff alleges a special injury where plaintiff's injury
involves a contract right orwhere his injury is distinct from that suffered
by all stockholders. Lipton v. News Int'l. Plc. Del. Supr., 514 A.2d
1075, 1078 (1986). However, a "shareholder who suffers an injury
peculiar to itself should be able to maintain an individual action, even
though the corporation also suffers an injury from the same wrong."
Lipton. Del. Supr., 514 A.2d at 1079.
[42] Defendants argue that the Court should classify Plaintiffs' Class
claims as "derivative" claims, and then dismiss these claims along with
the other derivative claims for failure to make a demand on the board.
Defendants correctly note that a claim for "waste" is derivative, rather
than individual in nature. Kramer, Del. Supr., 546 A.2d at 353. Since
Plaintiffs base their Class claims for breach of contract and breach of
fiduciary duty upon the same factual allegations as their waste claim,
Defendants argue that these claims are derivative rather than individual.

In response, Plaintiffs argue that their rights under the
Shareholders' Agreement are contractual rights that are individual in
nature, rather than derivative. Plaintiffs contend that they need not make
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demand on the board prior to asserting that claim against Defendants.
Plaintiffs do not argue that the claim for breach of fiduciary duty is
individual in nature.
[43] Plaintiffs' Class claim alleges that the waste of corporate assets is
depriving the Class of their rights under the Shareholders' Agreement.
Although this claim does involve some of the same factual allegations as
the waste claim, this Class claim goes further. The Shareholders'
Agreement gave Plaintiffs a contractual right to put their stock to ICI,
contingent on ICI reaching specified revenue goals. By alleging that
Defendants allowed ICI to sell its products to KSP at an unreasonably
low price, Plaintiffs allege a direct injury because the challenged
transactions directly affects the Class members' ability to gain the benefit
of the contract. While the corporation is injured by waste of its assets,
unlike Plaintiffs, it is not a beneficiary of the contract. If a shareholder
suffers a special injury, that shareholder may maintain an individual
action, "even though the corporation also suffers an injury from the same
wrong." Lipton Del. Supr., 514 A.2d at 1079. Thus, Plaintiffs have
asserted an individual contract claim in addition to their derivative claims,
and may maintain that individual contract claim as a Class action.

V. CONCLUSION

Plaintiffs' complaint alleges facts sufficient to establish that
Defendants are amenable to suit in Delaware via the Directors Consent
Statute. Plaintiffs' complaint does not, however, demonstrate that this
Court should waive Rule 23.1's requirement that shareholders exhaust
their corporate remedies prior to filing a derivative suit. Hence, I dismiss
Plaintiffs' derivative claims. Nonetheless, Plaintiffs may amend the
amended complaint within 30 days of this Opinion to add nonconclusory
factual allegations that would establish that demand is futile and enable
the complaint to survive a Rule 23.1 challenge. Lewis v. Honeywell Inc.
Del. Ch., C.A. No. 8651, Jacobs, V.C. (July 28, 1987), Mem. Op. at 11.
Plaintiffs also may proceed with their Class claim.

IT IS SO ORDERED.
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CARLTON INVESTMENTS v.
TLC BEATRICE INTERNATIONAL HOLDINGS, INC.

No. 13,950

Court of Chancery of the State of Delavare, New Castle

September 17, 1996

In a derivative action by twenty-two percent shareholders against
those controlling the corporation, plaintiffs sought to compel discovery
of documents under the work product doctrine that were produced prior
to commencement of litigation upon a showing of cause.

The chancery court, per Chancellor Allen, held that the proper test
under Rule 26(b)(3) in determining whether documents produced prior to
the commencement of litigation were produced in anticipation of
litigation is whether the documents reflect the collection of information
with respect to historical fact relating to a potential claim that is actually
considered in connection with that research activity. In the alternative,
the court held that documents may qualify as being created in anticipation
of litigation if they directly reflect consideration of legal strategies,
tactics, or theories of foreseen future litigation. Here, Chancellor Allen
ordered that 150 documents claimed to have been created in connection
by lawyers during the period, September 23, 1987 to February 10, 1995,
some of which were created six to seven years prior to institution of this
suit, were to be reviewed in camera by a Master in Chancery pro hoc
vice.

1. Federal Civil Procedure m 1600, 1600.1, 1602
Pretrial Procedure e 33, 34, 357

If documents that were created six or seven years prior to the
institution of this suit, disclose strategies or theories relating to the
defense of the suit, they are protected from discovery by its litigation
adversary under an attorney-client claim. However, if they do not
disclose advice with respect to the conduct of future litigation but simply
relate to the transaction under consideration and that it may be the subject
of some challenge, they are not privileged.
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2. Federal Civil Procedure 0 1600, 1600.2, 1602
Pretrial Procedure ! 33, 35, 356, 358
Witnesses C= 204(2)

Under Rule 26(b)(3), in order to qualify for work product
protection, documents must be written specifically in preparation for
threatened or anticipated litigation. DEL. CT. CH. R. 26(b)(3).

3. Federal Civil Procedure t 1600.2
Pretrial Procedure m 33, 35, 358

Under the work product doctrine, if documents have been prepared
in anticipation of litigation, they can be discovered only upon a showing
of substantial need. DEL. CT. CH. R. 26(b)(3).

4. Federal Civil Procedure O 1600, 1600.2
Pretrial Procedure - 33, 35, 356, 358

The substantial need test under Rule 26(b)(3) requires a greater
showing of need to review opinion work product such as mental
impressions, which are documents reflecting the advice that one litigant
gets from his counsel regarding strategy, settlement value, etc. DEL. CT.
CH. R. 26(b)(3).

5. Federal Civil Procedure 0 1600, 1600.2
Pretrial Procedure C 33, 35, 356, 358

To compel production of mental impressions, they must concern a
pivotal issue in the litigation and the need must be compelling.

6. Federal Civil Procedure C 1600.1, 1600.2
Pretrial Procedure = 34, 357, 358

It is rare to compel the production of mental impressions under
either the attorney client privilege or the work product doctrine.

7. Federal Civil Procedure t: 1600.2, 1602
Pretrial Procedure 0t 35, 358

The core areas of work product are (1) fact gathering in
anticipation of litigation or for trial, and (2) strategy or tactical advice
concerning the operation of the litigation mechanism.
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8. Federal Civil Procedure (: 1600, 1600.2, 1602
Pretrial Procedure Cm= 33, 35, 356, 358

The test for the anticipation of litigation requirement under the
work product doctrine is whether in light of the nature of the documents
and the factual situation, the documents can be fairly said to have been
prepared because of the prospect of litigation.

9. Federal Civil Procedure Cm= 1600.2
Pretrial Procedure - 35, 358

The test for the anticipation of litigation requirement under the
work product doctrine is satisfied by looking at the state of mind of the
person who prepared the document and analyzing whether the preparer
had an objectively reasonable subjective belief that litigation would result.

10. Federal Civil Procedure C!= 1600.2, 1602
Pretrial Procedure m 35, 358

The fact that documents concerning the negotiation of the
transaction attacked were created by a lawyer working for the company
(and others) should not always protect them from disclosure in the
circumstances of a derivative suit brought in the name of the company.

11. Federal Civil Procedure te, 1600, 1600.2, 1602
Pretrial Procedure r 33, 35, 356, 358

While the plaintiff is entitled to have access to all papers available
to the corporation and its officers relating to the negotiation, structuring,
and implementation of the sale transaction, the plaintiff is not necessarily
entitled to disclosure of documents relating primarily to the defense of
the lawsuit

12. Federal Civil Procedure e 1600.2, 1602
Pretrial Procedure . = 35, 358

In order to determine whether documents produced prior to the
commencement of litigation were produced in anticipation of litigation
under the Rule, the first question is whether the documents reflect the
collection of information with respect to historical fact relating to a
potential claim that is actually considered in connection with that research
activity.
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13. Federal Civil Procedure t 1600.2, 1602
Pretrial Procedure t 35, 358

The documents satisfying the gathering-of-historical-fact test
standard in determining whether documents produced prior to the
commencement of litigation were produced in anticipation of litigation,
would represent a paradigm instance of documents created in anticipation
of litigation.

14. Federal Civil Procedure - 1600, 1600.2, 1602
Pretrial Procedure - 33, 34, 35, 356, 358

It is insufficient to qualify for the limited immunity of Rule
26(b)(3) when a document, created for a purpose other than or in addition
to the defense of a future litigation claim, such as a draft of a contract or
a transactional document, is shaped in part or structured in part in
response to the recognized fact that such a structure will offer certain
litigation advantages, if a suit is brought challenging the transaction or
seeking to enforce rights under it. DEL. CT. CH. R. 26(b)(3).

15. Federal Civil Procedure " 1600.2
Pretrial Procedure (t 35, 358

If a document created prior to litigation does directly disclose
proposed litigation strategy, tactics or theories and was created in
anticipation of specific foreseen litigation, it is subject to the work
product protection, but only to that extent, because it is unlikely that a
litigation adversary could overcome the claim by a showing of substantial
need, given the core protections accorded lawyers' mental impressions.

[no attorneys listed]

ALLEN, Chancellor

MEMORANDUM OPINION ON APPLICATION
TO COMPEL DISCOVERY

Pending is a discovery dispute raising the question whether the
work product qualified immunity to discovery applies to approximately
150 documents claimed to have been created by lawyers during the
period September 23, 1987 through February 10, 1995. The documents
are said to have been created in connection with representation of TLC
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Beatrice and its affiliate, in connection with certain agreements to which
TLC Beatrice is a party. The claim is that the attorneys that assisted
Beatrice in this connection, had in mind the threat that litigation between
their client and persons associated with plaintiff-Carlton Investments-
posed. The documents are claimed to reflect or disclose litigation advice
given in connection with these transactions. Thus the documents are said
to qualify as "work product" prepared "in anticipation of litigation or for
trial", DEL.CT.CH.R. 23(b)(3). It is further asserted that plaintiff can
demonstrate no substantial need for these documents such as would
justify an order requiring their production.

A. LAWYER-CLIENT PRIVILEGE

[1] Defendant also asserts the more conventional protection for lawyer
work and communication with clients: the attorney-client privilege. For
the reasons set forth in the memorandum opinion of March 15, 1996, I
conclude however, as I did earlier that in this derivative litigation
between a 22% shareholder and those controlling the corporation, which
poses colorable issues of fact and law relating to the fiduciary duties of
corporate directors and officers, and where the documents sought do not
disclose the strategy or advice that counsel has given the corporation
concerning its defense of the claim, the plaintiff has shown good cause
to estop the corporate "client" from invoking the privilege against the
shareholders. See Carlton Inv. v. TLC Beatrice International Holdings,
Inc., C.A. No. 13950 (Del.Ch. Mar. 16, 1996); Garner v Wolfenberger,
430 F.2d 1093 (5th Cir. 1970) cert. denied, 401 U.S. 974 (1981). Thus
in this instance, the question with respect to the attorney client claim is
whether these documents, some of which were created six or seven years
prior to institution of this suit, disclose strategies or theories relating to
the defense of the suit. To the extent the corporation can establish that
they actually do, those documents are protected from discovery by its
litigation adversary. To the extent however that they do not disclose
advice with respect to the conduct offuture litigation but simply relate to
the transaction under consideration and that it may be the subject of some
challenge, they are not privileged. This distinction requires a piece-by-
piece examination of the documents.

B. WORK PRODUCT PROTECTION

As stated at the outset, Beatrice has also asserted that these
documents in the second log are protected from discovery by the
qualified work product immunity because these documents allegedly
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contain theories, strategies, and impressions of in-house and outside
counsel in connection with anticipated litigation by Carlton concerning
Lewis' compensation package.'

Carlton apparently directly threatened Beatrice with litigation for
the first time in early 1991, but Beatrice contends that a hostile
relationship began developing in 1990, leading Beatrice to anticipate
litigation. The application of Rule 26(b)(3) to documents related to a
transaction which could potentially result in future litigation is not clearly
defined under current case law. This factual context is quite different
from the traditional scenario that triggered the work product doctrine,
involving requests for documents produced by litigation adversaries in
preparation for trial.2
[2-6] Under this court's work product rule, Rule 26(b)(3), in order to
qualify for the protection contemplated, documents must be "written
specifically in preparation for threatened or anticipated litigation." Riggs
National Bank of Washington, D.C. v. Zimmer, 355 A.2d 709, 715
(Del.Ch. 1976). If documents have been prepared in anticipation of
litigation, by a party in its representation, they can be discovered only on
a showing of substantial need. In order to allow the litigation process to
function effectively, however, documents reflecting the advice that one
litigant gets from his counsel regarding strategy, settlement value, etc.,
generally must not be forcibly disclosed to an opponent. Thus, Rule
26(b)(3)'s substantial need test requires a greater showing of need to
review opinion work product such as mental impressions. The mental
impressions must concern a "pivotal issue" in the litigation and the need
must be "compelling." Tackett v. State Farm Fire & Cas. Ins., 653 A.2d
254 (Del. 1995). Rarely would it be justifiable to compel the production

'Carlton has argued that the Delaware Supreme Court in Zirn v. VLI Corp. applied the
Garner good cause analysis to the work product doctrine, and that it should, therefore, be
similarly applied in this case to compel production of the documents claimed as work product.
621 A.2d 773, 782 (Del. 1993). Beatrice objects to this characterization of Zirn. After
holding that the documents at issue were discoverable under a partial disclosure principle, the
Supreme Court went on to give an alternative reason, applying Garner, as to why the
documents were ordered to be produced. Id. Regardless of the correct interpretation of the
holding in this case, however, it should be noted that the good cause analysis is irrelevant if
the documents were not prepared in anticipation of litigation.

'The work product rule strikes a balance between two competing policies. In Hickman
v. Taylor, the court stated that while it was necessary to "preclude unwarranted intrusions into
the privacy of a man's work. At the same time, public policy supports reasonable and
necessary inquiries." 329 U.S. 495, 497 (1947). Based upon a fairness type analysis, once the
premises for the doctrine's application are established the doctrine places the burden on the
party seeking to discover the documents to establish adequate reasons for such discovery,
including a showing that the information cannot be obtained elsewhere.
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of this core area of litigation assistance, under either the lawyer client
privilege or the qualified immunity afforded by the work product
doctrine.
[7-8] The core areas of work product are clear enough: (1) fact
gathering in anticipation of litigation or for trial and (2) strategy or
tactical advice concerning the operation, so to say, of the litigation
mechanism. Categories of information or documents falling outside these
core areas may be problematic. Most notably courts have struggled with
the interpretation of the "anticipation of litigation" requirement. Cases
frequently cite the following test offered by Professors Wright & Miller

Prudent parties anticipate litigation and begin preparations
prior to the time suit is formally commenced. Thus, the test
should be whether in light of the nature of the documents
and the factual situation in the particular case, the
documents can be fairly said to have been prepared or
obtained because of the prospect of litigation.

Mullins v. Vakili, 506 A.2d 192, 197 (Del.Super. 1986) (quoting 8 Wright
& Miller, FEDERAL PRACTICE AND PROCEDURE: CIVIL § 2024 at 198
(1970)).
[9] This test is helpful insofar as it takes us, but it doesn't carry the
analysis very far. The problem is that documents are sometimes created
prior to litigation with an independent business purpose (i.e., independent
of factual investigation of historical facts or of strategic thinking about
an existing possible litigation) but those documents may be affected in
some way by strategizing concerning the possibility of such claim.
Several courts have addressed this potential problem. See, e.g., National
Union Fire Ins. v. Murray Sheet Metal, 967 F.2d 980, 984 (4th Cir.
1992) (noting that since people tend to document all transactions and
occurrences recognizing the ever-present possibility of litigation,
documents receiving work product protection must have been "prepared
because of the prospect of litigation when the preparer faces an actual
claim or a potential claim following an actual event or series of events
that reasonably could result in litigation."); Zenith Radio Corp. v. Radio
Corp. ofAmerica, 121 F. Supp. 792, 795 (D.Del. 1954) (holding that the
"remote possibility of litigation such as surrounds nearly every act of the
office attorney is an insufficient showing" to warrant the work product
privilege). According to the Third Circuit, courts can only determine
whether this test has in factbeen satisfied by looking at the state of mind
of the person who prepared the document, analyzing whether the preparer
had an "objectively reasonable" subjective belief that litigation would
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result. Martin v. Bally's Park Place Hotel & Casino, 983 F.2d 1252,
1260 (3d Cir. 1993). Although these cases set out broad principles
concerning the application of the work product doctrine, none of them
dealt specifically with documents that were prepared in connection with
a transaction that the negotiators allegedly believed would be challenged
in subsequent litigation.3
[10-11] This court has dealt with the issue presented, to some extent,
in Cole v. Wilmington Materials Inc., C.A. No. 12649 (Del.Ch. July 1,
1993). It is there stated that: "the fact that documents concerning the
negotiation of the transaction attacked were created by a lawyer working
for the company (and others) should not [always] protect them from
disclosure in the circumstances of [a derivative suit] brought in the name
of the Company." Id., Mem. Op. at 5. This court went on to say that
"while the plaintiff is entitled to have access to all papers available to the
corporation and its officers [qua officers] relating to the negotiation,
structuring and implementation of the sale transaction, [this court] cannot
regard them as having shown adequate cause to require disclosure of
documents relating primarily to the defense of th[e] lawsuit." Id After
reviewing the contested documents in camera, the documents relating to
the evolution or consideration of the terms of the transaction attacked
were held to be discoverable, while documents relating more closely to
litigation strategy were privileged. Id. at 5-6.
[12-15] While National Union Fire Insurance Co., supra, and Cole
provide guidance, they yield no easy or general answers to the claims
here made. A more specific guide to decision on this issue is as follows.
In order to determine whether documents produced prior to the
commencement of litigation were produced "in anticipation of litigation"
under the Rule, one may ask first, do the documents reflect the collection
of information with respect to historical fact relating'to a potential claim
that is actually considered in connection with that research activity.
Documents satisfying this test (e.g., witness statement) would represent
a paradigm instance of documents created in anticipation of litigation. If

3In Rumac, Inc. v. Bottomley, a California court dealt precisely with this issue. 143
Cal. App. 3d 810 (1983). However, the California statute is different than our Rule and the
Federal Rule upon which our Rule is based. The California statute apparently is not limited
to documents connected with defense of a litigation claim. The opinion extended the work
product doctrine to protect counseling by lawyers in the course of contract negotiations,
regardless of whether litigation was imminent, suggesting that efforts by lawyers to reduce the
likelihood of future litigation should be encouraged. Id. at 812. One would of course agree,
but might well nevertheless disagree that such an expansion of rights to secrecy in documents
relating to the evolution of a deal is on balance sound social policy.
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documents do not meet this gathering-of- historical-fact test standard,
they still may qualify as being created in anticipation of litigation, but
they are likely to do so only if they directly reflect consideration of legal
strategies, tactics or theories of foreseen future litigation. In other words,
it is insufficient to qualify for the limited immunity of Rule 26(b)(3) that
a document created for a purpose other than or in addition to the defense
of a future litigation claim -such as a draft of a contract or a draft of a
required or elective filing, memorandum of a negotiation or other
document that is designed to be or lead to a transactional document- is
shaped in part or structured in part in response to the recognized fact that
such structure will offer certain litigation advantages, if a suit is brought
challenging the transaction or seeking to enforce rights under it. If,
however, a document created prior to litigation (other than a witness
statement or other factual investigation-which is governed by a different
form of analysis) does directly disclose proposed litigation strategy,
tactics or theories and was created in anticipation of specific foreseen
litigation, it is in my judgment subject to the work-product protection, but
only to that extent. It is unlikely that if such a document has been
created that a litigation adversary could overcome the claim by a showing
of substantial need, given the core protections ordinarily accorded to
lawyers "mental impressions" and strategies.

These legal principles should guide the determination of whether
the claims of work-product immunity are validly invoked in this instance.
Having set down the principles as I understand them to be, I am entering
an order today appointing Susan Parker, Esquire, to serve as Master in
Chancery pro hoc vice, for the purpose of conducting an in camera
review of the documents in question and, in light of the foregoing and
such other precedents as she may deem relevant, to make a judgment
with respect to each document that is subject to this motion. In light of
the status of the case, I will ask Ms. Parker to submit a draft
Recommendation and Report to the parties, under Rule 144, by
September 27, 1996, if feasible, and to thereafter file a final Report and
Recommendation promptly. The reasonable costs associated with the
Master's work will, upon approval by the court, be assessed 50% to
plaintiff and 50% to defendants, to be reimbursed to the master upon the
conclusion of this work, with each side afforded the opportunity to seek
reimbursement of its share by the other side, at the conclusion of the
litigation, if it is a prevailing party. Enclosed with this memorandum is
a copy of the order entered on this application.
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CARLTON INVESTMENTS v.
TLC BEATRICE INTERNATIONAL HOLDINGS, INC.

No. 13,950

Court of Chancery of the State of Delaware, New Castle

October 16, 1996

Defendant director filed a motion to dismiss alleging that the court
of chancery lacked personal jurisdiction to hear claims asserted against
him by plaintiffs involving alleged waste, misappropriation, and breaches
of fiduciary duty involving the lease, purchase, and maintenance of a
corporate jet and certain alleged self-dealing by a corporate executive.
Plaintiffs responded that the court had personal jurisdiction over
defendant director because he was served with process under two
Delaware statutory provisions, sections 3114 and 3104.

The court of chancery, as per Chancellor Allen, in denying the
motion to dismiss, held that the chancery court had personal jurisdiction
over the defendant director under Delaware's director consent statute,
section 3114, but not under Delaware's long-arm statute, section 3104.
In holding that defendant director was not amenable to service of process
under section 3104, the court found that plaintiff had failed to discharge
its burden to make a prima facie showing that defendant director's
contacts with the state were sufficient to satisfy the transacting business
test and such contacts did not satisfy the constitutional requirements of
fairness and substantial justice under the due process clause of the
Fourteenth Amendment to the U.S. Constitution. In holding that
defendant was amenable to service of process under section 3114, the
Delaware director consent statute, the court found that the election of a
director to a Delaware corporation caused such director to (1) implicitly
consent to such service, and (2) put such a director on notice that it was
reasonable and foreseeable that he would be required to appear before the
court.

1. Pretrial Procedure 0 683

On a motion to dismiss for lack of personal jurisdiction, plaintiff
has the burden of making a prima facie showing that the defendant
director is amenable to service of process.
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2. Constitutional Law m 305(5)
Courts z 39

In determining whether a plaintiff has met the burden under a
motion to dismiss for lack of personal jurisdiction, the court must make
a two-step inquiry: (1) the court must determine, based upon affidavits
or other evidentiary material, whether a prima facie showing that the
defendant director can be properly served under section 3104 or 3114 has
been made, and (2) the court must evaluate whether subjecting the
defendant director to jurisdiction in Delaware would violate the fairness
requirements of the due process clause of the Fourteenth Amendment of
the U.S. Constitution. DEL. CODE ANN. tit. 10, §§ 3104, 3114 (1996);
U.S. CONST. amend. XIV.

3. Courts C= 12
Federal Courts t 76.15

Under section 3104, in a cause of action brought by any person
arising from acts enumerated in the pertinent section, a court may
exercise personal jurisdiction over any nonresident or his personal
representative, who in person, or through an agent, transacts any business
or performs any character of work or service in the state. DEL. CODE
ANN. tit. 10, § 3104 (1996).

4. Courts Cmw 12

Delaware's long-arm statute, section 3104, authorizes the exercise
of specific not general jurisdiction.

5. Constitutional Law C= 305(5), 315
Courts (= 39
Federal Courts C 76, 76.15

Defendant director's contacts with the state of Delaware are
insufficient to satisfy section 3104 and are inadequate to satisfy the
requirements of the due process clause of the Fourteenth Amendment to
the U.S. Constitution where said defendant director: (1) voluntarily came
to the state to accept delivery of a jet in his capacity as an officer of the
company; (2) signed nine New York franchise tax payments, in said
capacity, which were then mailed to Delaware on behalf of entities
controlled by an executive of the parent company; (3) signed checks, in
said capacity, drawn on a Delaware bank for payments made by the
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company to an individual as part of a severance agreement; and (4)
voluntarily submitted affidavits to the court in connection with the action.
DEL. CODE ANN. tit. 10, § 3104 (1996); U.S. CONST. amend. XIV.

6. Constitutional Law != 305(5), 315
Federal Courts C= 76, 76.15

Under the second due process prong of the standard determining
whether a plaintiff has made the prima facie showing sufficient to defeat
a motion to dismiss for lack of personal jurisdiction under section 3104,
the acceptance of the delivery of a jet in Delaware, in defendant
director's capacity as an officer of the company, is an inadequate basis
for personal jurisdiction in an action alleging waste, misappropriation, and
breach of fiduciary duty in connection with the lease, purchase, and
maintenance of a corporate jet allegedly misappropriated for the personal
use of the chief executive of the company. DEL. CODE ANN. tit. 10,
§ 3104 (1996); U.S. CONST. amend. XIV.

7. Constitutional Law C 305(5), 315
Federal Courts C 76, 76.15

Under the second due process prong of the standard determining
whether a plaintiff has made the primafacie showing sufficient to defeat
a motion to dismiss for lack of personal jurisdiction under section 3104,
defendant director's act of signing of certain franchise tax payments
mailed into the state and of certain severance checks were insufficient to
establish that defendant director should be required to defend against
claims concerning such checks in a Delaware court, because defendant
director merely signed the checks, which were authorized and paid by
others. DEL. CODE ANN. tit. 10, § 3104 (1996); U.S. CONST. amend.
XIV.

8. Constitutional Law n 305(5), 315
Federal Courts w 76

Under the second due process prong of the standard determining
whether a plaintiff has made the prima facie showing sufficient to defeat
a motion to dismiss for lack of personal jurisdiction under section 3104,
the submission of affidavits to a court concerning the transacting of
business in Delaware should not, as a general matter, expose a defendant
director to personal jurisdiction in the state. DEL. CODE ANN. tit. 10,
§ 3104 (1996); U.S. CONST. amend. XIV.

[Vol. 22



UNREPORTED CASES

9. Federal Civil Procedure C 416

Nonresident witnesses are exempt generally from service of process
while in a jurisdiction on business of the court.

10. Constitutional Law C 305, 315
Corporations 358

Personal jurisdiction over a defendant director under section 3114,
the Delaware director consent statute, may be exercised without
contravening the fairness requirements of the due process clause of the
Fourteenth Amendment to the U.S. Constitution. DEL. CODE ANN. tit.
10, § 3114 (1996); U.S. CONST. amend. XIV.

11. Corporations ; 358
Courts C, 12

The Delaware director consent statute, section 3114, provides that
a director of a Delaware corporation may be deemed to have consented
to service in that jurisdiction where such director is deemed to be a
necessary or proper party, or in any action or proceeding against such
director, for violation of his duty in such capacity, presuming that proper
service is made of such director. DEL. CODE ANN. tit. 10, § 3114 (1996).

12. Corporations t 355
Pretrial Procedure C 683, 684

A motion to dismiss for lack of personal jurisdiction under section
3114 must be denied if the plaintiff has sufficiently shown primafacie
facts to support an allegation that while the defendant was a director of
a Delaware corporation he breached a legal or equitable duty to such
corporation.

13. Corporations : 355, 358
Courts " 12

Allegations against a defendant for waste, misappropriation, and
breach of fiduciary duty where many of the allegations occurred prior to
time of defendant being elected a director of the Delaware corporation do
not preclude a finding of personal jurisdiction under section 3114 where
such claims involve the ongoing impact of such activities while defendant
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was a director and breaches originating after such time. DEL. CODE ANN.
tit. 10, § 3114 (1996).

14. Corporations C! 325, 358

Culpable inaction by director is a sufficient ground for a breach of
fiduciary duty claim permitting service of process under section 3114.
DEL. CODE ANN. tit. 10, § 3114 (1996).

15. Corporations C 358
Pretrial Procedure C 683

A defendant director is not amenable to service of process under
section 3114 where plaintiff did not make the prima facie showing
required that would support a claim that defendant director knew about
executive's self-dealing concerning certain subsidiaries. DEL. CODE ANN.
tit. 10, § 3114 (1996).

16. Corporations = 358
Pretrial Procedure t 683

Only a primafacie showing that a defendant director knew about
executive's self-dealing activities and took no action as a director to
correct the alleged abuses may be used to obtain personal jurisdiction
under section 3114 for a breach of fiduciary duty. DEL. CODE ANN. tit.
10, § 3114 (1996).

17. Corporations 0 358

In order to properly apply section 3114, the double derivative
nature of a suit must be addressed. DEL. CODE ANN. tit. 10, § 3114
(1996).

18. Corporations C 307, 325

Directors of a wholly-owned subsidiary owe fiduciary duties to the
parent company and its shareholders, and the effects of separate
incorporation may be denied or ignored when the forum is used to
perpetuate a fraud.
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19. Corporations f 325

The directors of a corporate general partner of a limited partnership
owe fiduciary duties to the limited partners, not only to the general
partner and its shareholders.

20. Corporations t 325

One who controls the property of another may not use the property
to benefit oneself to the detriment of the owner of such property.

21. ConstitutionalLaw - 305, 315
Corporations C 325
Courts C:= 12

A defendant director of a wholly-owned subsidiary may be liable
for breach of fiduciary duties where defendant director understood the
wholly-owned nature of the subsidiary, where no rights of the
subsidiary's creditors are implicated, and where there is a self-dealing
aspect to the underlying transaction, even if subsidiary itself was not
harmed by defendant director's alleged improprieties as director.

22. Constitutional Law = 305
Corporations w 358

Provided that there is no contravention of the due process clause's
constitutional protections, service of process under section 3114 is
appropriate for actions arising out of defendant director's alleged breaches
of fiduciary duties while acting as a director.

23. Constitutional Law - 305, 315
Corporations 0 325
Courts 0 12

Under the second due process prong of the standard determining
whether a plaintiff has made the prima facie showing sufficient to defeat
a motion to dismiss for lack of personal jurisdiction under section 3114,
it is reasonable and foreseeable that a defendant director of two Delaware
corporations would be required to appear in court to defend claims of
breach of fiduciary duty in a derivative suit because (1) the director's
consent statute could be said to have put him on notice of such a court's
jurisdiction over him and (2) by accepting a position as a director in two
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Delaware corporations, the defendant director impliedly consented to
service of process under the statute. DEL. CODE ANN. tit. 10, § 3114
(1996); U.S. CONST. amend. XIV.

24. Corporations Otm 307, 325

Actions involving claims that a director has breached his fiduciary
duties to a Delaware corporation are of special concern to the court.

25. Corporations r 325

The Delaware director consent statute, section 3114, recognizes the
strong interest of the court in assuring the effective administration of the
law governing Delaware corporations and, therefore, in hearing cases
regarding internal corporate governance issues. DEL. CODE ANN. tit. 10,
§ 3114 (1996).

26. Constitutional Law t 305, 315
Corporations 0 325
Courts t 12

A defendant director can be properly served under the section
3114, where the court has realistically evaluated the director's
involvement in the governance of two Delaware corporations, has
concluded that defendant-director had sufficient contacts with the state to
satisfy the traditional notions of fair play and substantial justice required
by the due process clause, and where the action involves claims of
particular importance to the state. DEL. CODE ANN. tit. 10, § 3114
(1996); U.S. CONST. amend. XIV.

27. Corporations C=r 325, 355

The scope of claims concerning a director's role in activities which
allegedly created liability for breach of fiduciary duty must be limited at
trial to those breaches which provided for personal jurisdiction under
section 3114, and defendant director will not be required to defend claims
related to an independent set of facts. DEL. CODE ANN. tit. 10, § 3114
(1996).

Thomas J. Allingham, Id, Esquire, Cathy L. Reese, Esquire, and Kevin M.
Maloy, Esquire, of Skadden, Arps, Slate, Meagher & Flom, Wilmington,
Delaware, for plaintiff Carlton Investments.

[Vol. 22



UNREPORTED CASES

Henry E. Gallagher, Jr., Esquire, of Connolly, Bove, Lodge & Hutz,
Wilmington, Delaware; Gregory V. Varallo, Esquire, of Richards, Layton
& Finger, Wilmington, Delaware, for defendants.

ALLEN, Chancellor

Pending is a motion to dismiss defendant W. Kevin Wright
("Wright") alleging that this Court lacks personal jurisdiction to hear the
claims asserted against him by Carlton Investments ("Carlton") in its
Second Amended Complaint.' Carlton contends that this Court has
personal jurisdiction over Wright because he was served with process
under two Delaware statutory provisions, 10 Del. C. §3114 and 10 Del.
C. §3104. For the reasons set forth below, I find that this Court does
have personal jurisdiction over Wright under Delaware's director consent
statute, Section 3114.
[1-2] On a motion to dismiss for lack of personal jurisdiction, plaintiff
has the burden of making a prima facie showing that Wright is amenable
to service of process. Hart Holding Co. v. Drexel Burnham Lambert
Inc., Del. Ch., 593 A.2d 535, 539 (1991). In determining whether
Carlton has met this burden, the Court must make a two step inquiry.
First, this Court must determine based upon affidavits or other evidentiary
material whether a prima facie showing that Wright can be properly
served under Delaware's long arm statute or director consent statute has
been made. LaNuova D&B S.p.A. v. Bowe Co., Del. Supr., 513 A.2d
764, 768 (1986). Second, this Court must evaluate whether subjecting
Wright to jurisdiction in Delaware would violate the fairness requirements
of the due process clause of the 14th Amendment of the U.S.
Constitution. Id.

'Wrighthas servedmany roles with respectto TLCBeatriceInternational Holdings Inc.
("Beatrice") and affiliated entities. The suit contains claims against Wright for his activities
as an officer of Beatrice, director of Beatrice subsidiaries, and participation in an alleged
conspiracy formed by Reginald Lewis ("Lewis") to divert assets from Beatrice and its
subsidiaries. From August 1987 through January 1993, Wright was a Beatrice officer, acting
as its vice president, general counsel, and assistant secretary as well as its secretary in the later
years. In addition, beginning in late April 1991, Wright served as a director of TLC Transport,
Inc., ('Transport") and TLC Beatrice International Acquisition IL Inc., ("Acquisition 11"), two
wholly owned subsidiaries of Beatrice, all three ofwhich Are Delaware corporations. In late
September 1992, Wright became the director of TLC Beatrice International Holdings France
SA. ('TLC France"), a French corporation wholly owned by Acquisition 1I.
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