
UNREPORTED CASES

1. Directors elected cumulatively: Under Delaware law,
directors shall be elected by "cumulative voting", by which
a Shareholder my (sic) cast votes equal to his/her shares
multiplied times the number of directorships and may
cumulate all of those votes toward one director. The
Shareholders understand that under the current ownership of
shares this will result in the Havens family being able to
elect one director and the Attar family electing three
directors.

2. Supermajority votes required. The following decisions
may be made only by the vote of Shareholders together
representing 80% of the total outstanding shares of the
Company. In the case of items which may be voted by the
Board of Directors, the following decisions must be ratified
by the vote of Shareholders together representing 80% of the
total outstanding shares of the Company:

a. Commitment of the company to any corporate
financial or debt financing out of the ordinary course of
business;

C. The sale of all corporate assets, or the sale of
any corporate assets outside of the ordinary course of
business;

e. Assuming any major obligation outside of the
ordinary course of business;

f. Making any loan outside of the ordinary course
of business;

3. "Ordinary course of business". In interpreting the phrase
"ordinary course of business" as used in this Agreement, it
shall be kept in mind that the purpose of the Company is to
build and operate the West Virginia-7 RSA (as defined and
authorized by the Federal Communications Commission)
cellular communications system, and to expand into other
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activities only when approved by a supermajority vote as
provided herein.

Section 13 of the final article of the Shareholders' Agreement provides
that "[a]ll disputes, differences, or controversies arising under or in
connection with this Agreement shall be resolved by arbitration."

C. Plaintiffs' Complaint

Each of plaintiffs' nine claims is relevant to the pending motions.
Plaintiffs' first and second claims relate to HCI's attempted acquisition
from JMW, Inc. ("JMW") of a Federal Communications Commission
cellular license for a five-county area in Virginia adjacent to HCI's
existing six-county license area in West Virginia. In preparation for this
acquisition, HCI made significant financial investments in new facilities
(the "build-out") and made arrangements to have the license, once
acquired, transferred to Highland Cellular, Inc. (Virginia) ("HCIV"). HCI
and JMW entered litigation after JMW arranged to sell the license to a
third party. Under the terms of a settlement agreement negotiated by
Faramarz Attar, HCI received from JMW the right to purchase a license
for an area covering two of the original five counties in exchange for
cash and assets HCI developed during the build-out. HCI's Board voted
three-to-one in favor of acquiring the two-county license, with Gayle
Havens opposing the proposal. When the opportunity was presented to
the shareholders, it failed to obtain the required supermajority approval.
The license was later purchased by HCIV.

Plaintiffs' first claim alleges that the defendants willfully or
through gross negligence failed to provide "material information to
plaintiffs in both their respective positions as directors and shareholders
about the value, risk assessment and financial and development plans for
the" two-county area license. Plaintiffs also claim that, by failing to
obtain the approval of HCI's Board before using HCIV to purchase the
two-county license, the defendants "appropriated the corporate
opportunity of HCI."2 Plaintiffs also allege that Faramarz Attar wasted
HCI's assets by taking all the shares of HCIV and having HCI pay for at
least part of the premium for a personal life insurance policy he was
required to purchase in connection with a $1 million loan HCIV assumed
to finance the purchase of the two-county license. Finally, plaintiffs
allege that defendants wasted HCI assets by allowing HCIV to "pay" for

'Am. Compl. 20.
2d 22.
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HCI's build-out costs with an unsecured promissory note which was
issued at an interest rate below that of HCI's own debt and which was
not timely repaid.

Plaintiffs' second claim alleges the HCIV has used HCI's "assets,
facilities, personnel and funds"3 to operate the two-county license without
fairly compensating HC. An "Intercompany Agreement" entered into by
HCIV and HCI, and approved by the defendants as the majority of HCI's
Board, outlines the way in which the two companies planned to
coordinate cellular services in the area. Plaintiffs allege that the vote
approving the Intercompany Agreement was invalid, having been carried
by an interested board. The Board's action was also invalid, according
to the plaintiffs, because it exceeded the Board's authority as defined in
the Shareholders' Agreement. Finally, according to plaintiffs, the terms
of the Intercompany Agreement are unfair to HCI because they require
HCI to provide assets and services to HCIV without adequate
compensation.

Plaintiffs' third claim alleges that defendants wasted HCI assets and
breached fiduciary duties in connection with the development of paging
and internet services. Faramarz Attar is alleged to have directed HCI
employees to examine the feasibility of providing these services without
previously obtaining permission of the Board. All defendants are alleged
to have beached fiduciary duties by 1) not allowing Warren Havens to
telephonically attend a Board meeting convened for the purpose of
discussing the acquisition of a paging service, 2) not providing Warren
Havens with information relating to the proposed acquisition, and 3) not
providing adequate information concerning the proposed development of
internet services to the plaintiffs, in their capacities as director or
shareholders. The plaintiffs also claim that Faramarz Attar has continued
to use HCI's assets to develop "his wrongfully acquired paging and
internet businesses without adequately compensating HCI."14

Plaintiffs' fourth claim alleges that Faramaxz Attar usurped a
corporate opportunity to purchase property for use as HCI's headquarters
and then caused HCI to lease this property on terms that are unfair to
HCI. Furthermore, the defendants are alleged to have breached their
fiduciary duties of disclosure, care and loyalty by approving the lease
without examining a copy of the lease or other information on Faramarz
Attar's purchase.

Plaintiffs' fifth claim alleges that defendants, by diverting HCI's
assets to HCIV and to defendants' paging and internet services, have

3M T31.
4Id 1 43.
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deprived HCI of the ability to use these funds to reduce its own debt,
develop its own operations, and pay dividends. Plaintiffs' sixth claim
alleges that defendants have wasted HCI's assets by engaging in actions
which include paying excessive salary to inexperienced members of
Faramarz Attar's family and paying personal expenses.

Plaintiffs' seventh, eighth, and ninth claims seek an accounting, an
order "requiring defendants to provide to Gayle Havens information
which has been proven by the Board to be provided to directors,"5 and
the appointment of a custodian or a receiver.

II. DEFENDANTS' MOTION TO DISMISS AND STAY

Defendants seek to dismiss or stay all of plaintiffs' nine counts.
First, according to the defendants, five counts raise issues that are subject
to the arbitration provision of the Shareholders' Agreement. Defendants
thus seek to have these claims, as well as two ancillary claims, stayed
pending arbitration. In addition, defendants argue that these claims
should be dismissed for failing to state claims of corporate opportunity,
breach of the duty of care, or breach of the duty of disclosure. Second,
defendants characterize plaintiffs' eighth count as a request for an
"advisory opinion" and seek to have it dismissed for failure to state a
claim. Finally, defendants argue that plaintiffs fail to meet the standards
necessary for the appointment of a custodian or a receiver and seek to
have plaintiffs' ninth count dismissed for failure to demonstrate
irreparable harm.

A. Legal Standard for a Motion to Dismiss

[1] Defendants' motion to dismiss for failure to state a claim upon
which relief can be granted requires the Court to settle what is
exclusively a legal issue.6 Rather than accept evidence on the facts
alleged in the complaint, at this stage, I must accept all well-pled
allegations as true and construe all inferences in favor of plaintiffs.7
Defendants' motion to dismiss will not be granted unless I am reasonably

'd. 20.
6Hart Holding Co. v. Drexel Burnham Lambert, Inc., Del. Ch., 593 A.2d 535, 538

(1991).
71n re Tri-Star Pictures, Inc. Litig., Del. Supr., 634 A.2d 319, 326 (1993). To the

extent that matters referenced in the supporting affidavits refer to the motion to dismiss, those
matters are not considered.
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certain that plaintiffs are not entitled to relief under any set of facts which
could be inferred.8

B. Defendants' Motion to Dismiss or Stay Plaintiffs'
"Corporate Opportunity" Claims Pending Arbitration

Defendants characterize plaintiffs' first, third, fourth and seventh
claims as essentially corporate opportunity claims that fall under the
arbitration provision of the Shareholders' Agreement which provides that
"[a]ll disputes, differences, or controversies arising under or in connection
with this Agreement shall be resolved by arbitration."9 They argue that
these claims should be dismissed or stayed pending arbitration.

According to defendants, resolution of these "corporate
opportunity" claims requires the Court, under the standards set forth in
Thorpe v. CERBCO, Inc. and Fliegler v. Lmvrence, to determine if the
challenged transactions involved opportunities that "fairly belonged" to
HCI ° and, if so, to determine if HCI was in a position to pursue the
opportunities." To make these determinations, defendants claim, the
Court must determine if the business opportunity falls within the
"purpose" of HCI as that term is defined in the Shareholders' Agreement:
"the purpose of the Company is to build and operate the West Virginia
... cellular communications system, and to expand into other activities
only when approved by a Supermajority as provided herein."'"
Defendants characterize this examination of the Shareholders' Agreement
as an "application of the Shareholders' Agreement to the conduct of the
parties" 3 and conclude, therefore, that the "Court should not adjudicate
these threshold issues arising under the Shareholders' Agreement.""'
[2] I do not find that plaintiffs' claims fall "under or in connection
with" the Shareholders' Agreement. Accepting, for the moment,
defendants' characterization of plaintiffs' first, third, fourth, and seventh
claims as "corporate opportunity" claims, it may be that the Court must,
in order to resolve such claims, examine whether HCI is able to pursue

sIn re USACafes L.P. Litig., Del. Ch., 600 A.2d 43, 47 (1991).
'Shareholders' Agreement, art. IV, § 13.
"Thorpe v. CERBCO, Inc., Del. Supr., 676 A.2d 436, 443 (1996) (finding the

challenged transaction was not one that "fairly belonged to the corporation").
"Fliegler v. Lawrence, Del. Supr., 361 A.2d 218, 220 (1976) (affirming Vice

Chancellor's finding that defendants were free to pursue opportunity because the corporation
was financially and legally unable to do so).

"Shareholders' Agreement, art. HI, § 3.
"Defs.' Open. Br. at 22.
14 d
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the opportunities and whether the opportunities are within HCI's "line of
business."'" The fact that the Court may turn to the Shareholders'
Agreement for guidance on the issue whether the challenged transaction
may properly be described as within HCI's line of business, however,
does not make plaintiffs' claims arise "under or in connection with" the
Shareholders' Agreement. It only makes the Shareholders' Agreement a
source of information that the Court may find useful in its analysis of
plaintiffs' claims which arise under Delaware law and in connection with
the defendants' positions as directors and majority shareholder of HCI.
I conclude that the Shareholders' Agreement does not require plaintiffs
to submit these "corporate opportunity" claims to arbitration and I deny
efendants' motion to dismiss or stay these claims pending arbitration. 6

I also deny defendants' motion to stay plaintiffs' "ancillary" claims 7

pending arbitration.

C. Defendants' Motion to Dismiss or Stay Plaintiffs'
"Corporate Opportunity" Claims for Failure to State a Claim

[3] Defendants also argue that plaintiffs' claims should be dismissed
because the challenged transactions were not corporate opportunities.
Their argument is based on two prongs. First, defendants claim that if
it is correct, as plaintiffs have argued, that the challenged transactions
required shareholder approval because they did not fall within the purpose
of HCI as defined in the Shareholders' Agreement, then the transactions
could not have been "corporate opportunities" that the defendants would
have been prevented from pursuing. Here again, defendants attempt to
have the Shareholders' Agreement, which addresses the rights of, and
relations among, shareholders define and control actions of corporate
directors. As explained below, whether an opportunity is a corporate
opportunity does not turn on whether the transaction falls with the
"purpose" of the company as that term is defined by an agreement among
shareholders."

"Broz v. Cellular Information Systems, Inc., Del. Supr., 673 A.2d 148, 155 (1996).
"Ilt should be noted that, even if the issues raised by plaintiffs' claims were subject to

arbitration under the Shareholders' Agreement, only one of the three individual defendants,
Faramarz Attar, is a shareholder subject to the Shareholders' Agreement.

'"Defendants characterize plaintiffs' second, sixth, seventh and ninth claims as
"ancillary to the corporate opportunity claims" and argue that they should be stayed pending
arbitration. Defs.' Open. Br. at 29-30.

STaking defendants' argument to its logical extreme, an opportunity that was presented
to and approved by the shareholders, and pursued by the corporation, would still not be a
corporate opportunity.
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Second, defendants argue that even if the transactions were
corporate opportunities, HCI was denied the opportunity to pursue two of
the three opportunities, the acquisition of the cellular license and the
development of the paging and intemet business, only because plaintiffs
failed to vote in favor of the opportunities when they were presented for
a shareholder vote. They conclude that the opportunities did not "fairly
belong" to HCI, that HCI was not "legally able to take advantage of
them," and that "defendants cannot be held liable for taking opportunities
that do not belong to the Company, and that the Company is prohibited
from taking by the plaintiffs' conduct."' 9

[4] As stated by the Delaware Supreme Court in Broz, an opportunity
is a "corporate opportunity" that a director may not take for his own
benefit if:

(1) the corporation is financially able to exploit the
opportunity; (2) the opportunity is within the corporation's
line of business; (3) the corporation has an interest or
expectancy in the opportunity; and (4) by taking the
opportunity for his own, the corporate fiduciary will thereby
be placed in a position inimicable to his duties to the
corporation."

Defendants assert that because plaintiffs were able to, and in fact
did, legally block the ability of HCI to pursue these opportunities, HCI
did not have an "interest or expectancy" in the opportunities. In support
of this claim, they rely on Thorpe in which the Delaware Supreme Court
found that when every "viable" way in which a corporation could have
pursued an opportunity could have been blocked, "the transaction was not
one which, considering all of the relevant facts, fairly belonged to the
corporation."21

[5] The facts of Thorpe are fundamentally different than those here
where it is the plaintiffs who actually blocked the ability of the
corporation to pursue the opportunity. Thorpe does not stand for the
proposition, as defendants apparently argue, that directors may not be
held liable for damages resulting from their pursuit of a corporate
opportunity if the ability of the corporation to pursue that opportunity
was blocked by a third party. Thorpe holds that directors -%All not be
liable for transactional damages resulting from a corporation's inability

'Individual Defs.' Reply Br. at 8.
"'Broz, 673 A.2d at 155.

Thorpe, 676 A.2d at 443.
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to pursue an opportunity, if the only way in which the corporation could
pursue that opportunity could be blocked by the same directors acting in
their capacity as majority shareholders because, in that case, it cannot be
said that the corporation had an interest or expectancy in the opportunity.
Applying this holding to the challenged transactions at issue here, I find
that defendants cannot be held liable for transactional damages resulting
from HCI's inability to pursue the two-county license, the paging, the
internet opportunities, and the purchase of the property on Eisenhower
drive to the extent that HCI's inability to pursue these transactions was
based on the ability of Faramarz Attar, in his capacity as maiority
shareholder to legally block such pursuit. Thus, because Faramarz Attar
as the majority shareholder, could legally prevent HCI from pursuing
these opportunities, to the extent that counts one, three, and four allege
transactional damages based on claims of corporate opportunity, I grant
defendants' motion to dismiss. Defendants also categorize count seven,
plaintiffs' request for an accounting, as a corporate opportunity claim.
Since I do not find that defendants' arguments here relate to plaintiffs'
request for an accounting, however, I deny defendants' motion to dismiss
count seven.

D. Defendants' Motion to Dismiss or Stay Plaintiffs' Fiduciary
Duty Claims

Defendants seek to dismiss plaintiffs' fiduciary duty claims on
three separate grounds. First, defendants argue that under the standards
of Thorpe, "there was no obligation on the part of the directors and
officers of [HCI] to satisfy the plaintiffs' curiosities about these
businesses through extended and unjustified studies." 22  Second,
defendants argue that plaintiffs' breach of the duty of care and breach of
the duty of disclosure claims are subject to arbitration. Third, defendants
argue that plaintiffs fail to state a claim under Court of Chancery Rule
12(b)(6).
[6] Defendants' reliance on Thorpe is misplaced. The Court in Thorpe
found that since the defendant directors in their capacity as majority
shareholders could have blocked the ability of the corporation to pursue
a transaction, they could not be liable for "transactional damages." The
Court specifically noted, however, that it was not inconsistent to award
damages for breach of fiduciary duty since even though the defendant
directors could block the transaction, they still had an independent duty

22Individual Defs.' Reply Br. at 9.
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as directors to accurately present the opportunity to the corporation.'
The fact that a director, as majority shareholder, is able to block the
ability of a corporation to pursue an opportunity may shield the director
from liability for transactional damages but that fact does not allow a
director to disregard all fiduciary duties in connection with the
opportunity.

Defendants' second argument claims that plaintiffs, by asserting
breach of fiduciary duty claims, seek "to impeach their own votes under
the Shareholders' Agreement."24 And, since "effectiveness of a vote
taken pursuant to the Agreement is a matter that arises 'under or in
connection with' the Shareholders' Agreement,"% plaintiffs' fiduciary
duty claims are subject to arbitration. Nothing in the complaint suggests
that plaintiffs seek to "impeach" their own votes. Plaintiffs' only claim
relating to the validity of any vote alleges that defendants' votes were
invalid because defendants were interested in the transaction at issue.
[7] Defendants' final argument asserts that plaintiffs' fiduciary duty of
care and disclosure allegations fail to state a claim because the
determination of how much information a board must examine before
making a decision is a matter to be determined through the exercise of
that board's business judgment. Furthermore, defendants assert that they
had no duty to disclose information that they did not possess. Plaintiffs,
however, have alleged that the defendants did not exercise business
judgment, that the defendants willfully withheld information that was
material and available, and that the defendants presented information that
they knew or should have known was false and misleading. Such
allegations are sufficient to withstand defendants' 12(b)(6) motion to
dismiss. Each of defendants' three arguments fails and I deny their
motion to dismiss plaintiffs' fiduciary duty claims.

E. Defendants' Motion to Dismiss or Stay
Plaintiffs' Dividend Claim Pending Arbitration

The "gravamen" of plaintiffs' fifth claim, according to defendants,
is "that defendants have misstated [HCI's] accounts in a way to prevent
the plaintiffs from receiving dividend distributions."26  In addition,
because "plaintiffs' interest in receiving dividend distributions is a matter

"Thorpe, 676 A.2d at 444.
Individual Defs.' Reply Br. at 9.

"3 at 9-10.
"Defs.' Open. Br. at 23.
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governed by the Shareholders' Agreement,"27 it is subject to arbitration
as a matter "arising under or in connection with" the Shareholders'
Agreement.

Defendants misread the plain language of plaintiffs' fifth claim for
relief which is titled: "Defendants Have Wrongfully Diverted and
Wrongfully Stated Accounts for HCI." Under this claim, plaintiffs allege
that HCI and Northern Telecom Finance Corporation ("NTFC") entered
into an agreement under which NTFC would provide equipment and
operational financing for HCI. Apparently to protect HCI's ability to
repay the financing, the agreement places restrictions on HCI's authority
to distribute dividends. Plaintiffs' claim is that defendants' wrongful acts
have prevented HCI from meeting conditions of the NTFC agreement that
would have allowed for the distribution of dividends. Furthermore,
plaintiffs claim that defendants have "caused the financial statements of
HCI to be done in such a way as to prevent or restrict the ability to meet
the NTFC conditions for distribution to shareholders."28

[8] Defendants correctly state that the Shareholders' Agreement
governs how dividends are to be calculated and provides that HCI shall
distribute excess profits. Plaintiffs, however, are not claiming that
defendants failed to follow the distribution calculation procedures set
forth under the Shareholders' Agreement, or that the terms of the
Shareholders' Agreement conflict with the NTFC agreement, or even that
HCI withheld distributions properly calculated under the Shareholders'
Agreement. Here again, I conclude that the Shareholders' Agreement is
but a reference source that the Court may elect to examine in the future
if the Court determines that reference to evidence on the subject of
dividend distribution procedure is necessary to analyze the merits of
plaintiffs' claims. Accordingly, because plaintiffs' claims do not "arise
under or in connection with" the Shareholders' Agreement, I deny
defendants' motion to dismiss this claim.

F. Defendants' Motion to Dismiss Plaintiffs' Eighth Claim for
an Order Requiring Defendants to Provide Information to Gale
Havens

Plaintiffs' eighth claim alleges that defendants "routinely and
systematically" refused to provide information to Gayle and Warren
Havens in their positions as directors of HCI. Furthermore, plaintiffs
allege that although the Board passed a resolution requiring HCI to

27Id.
2 Am. Compl. 55.
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provide financial reports to Gayle Havens, such reports have not been
provided. According to the complaint, plaintiffs seek an order "requiring
defendants to provide to Gayle Havens information which has been
proven by the Board to be provided to directors." 9 In their answering
brief, they clarify this request and state that they seek "to require that
defendants provide Gayle Havens as a director of HCI with information
on a forward going basis so she can carry out her corporate
responsibility."3

Defendants characterize plaintiffs' eighth claim as a request for "an
advisory opinion that Ms. Havens is entitled to unspecified information
so that she can make decisions about [HCI's] business that have not been
proposed, and which may never be proposed."'" They conclude that the
"Court lacks jurisdiction to render such an advisory opinion.""2 Plaintiffs,
in their brief and at oral argument, fail to identify any source granting
authority to this Court to issue such an opinion.

I find that plaintiffs' request may only be characterized as a request
for a declaratory judgment that plaintiff Gayle Havens is entitled to have
unspecified information provided by the defendants at an uncertain time
in the future. At its heart, therefore, this count requests that I now find
that defendants will act, in the future, in such a way that the Court may
at that time order them to provide Gayle Havens with information. Even
if the court specified the information that would be required, the fact
remains that the request for relief is not yet ripe, and may never be.
[9-11] The authority to grant declaratory judgments is codified in
Delaware's declaratory judgment statute which provides that this Court
"shall have the power to declare rights, status and other legal relations
whether or not further relief is or could be claimed."33 Declaratory
judgments, however, will not be granted merely to satisfy a party's desire
for "an advisory opinion or an adjudication of hypothetical questions."34

In order for this Court to render a declaratory judgment, there must be an
"actual controversy" at issue. The determination whether a dispute
involves an "actual controversy" requires a four-part test:

(1) It must be a controversy involving the rights or other
legal relations of the party seeking declaratory relief, (2) it

29Id 20.
3Pls.' Ans. Br. at 28.
"Individual Defs.' Reply Br. at 15.3 2Ia

"10 Del. C. § 6501.
'Rollins Int'l, Inc. v. International Hydronics Corp., Del. Supr., 303 A.2d 660, 662

(1973).
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must be a controversy in which the claim of right or other
legal interest is asserted against one who has an interest in
contesting the claim; (3) the controversy must be between
parties whose interests are real and adverse; (4) the issue
involved in the controversy must be ripe for judicial
determination.35

Although the Delaware declaratory judgment statute has been amended
by the adoption of the Uniform Declaratory Judgment Act since this four-
part test was first presented, this Court has held that the criteria specified
in the test apply under the Uniform Act. 6

[12] Plaintiffs' request for a declaratory judgment must be denied
because the issue, whether defendants will be legally required to provide
unspecified information to Gayle Havens in the future, is not ripe.
Plaintiffs cannot allege that defendants will fail to meet their fiduciary
duties in the future. Moreover, plaintiffs cannot allege what information
defendants will fail to' provide. For either of these reasons, plaintiffs'
request fails. If and when they can demonstrate that defendants have
failed to meet their fiduciary duties, plaintiffs may be awarded judicial
relief. Until that time, I dismiss plaintiffs' request.

G. Defendants Motion to Dismiss Plaintiffs'
Ninth Claim for a Custodian or Receiver

Defendants seek to dismiss plaintiffs' ninth count for a receiver or
a custodian for failure to state facts alleging an imminent danger of great
loss or insolvency caused by fraud or gross mismanagement, and to
dismiss the request for a custodian for failure to allege a shareholder or
board of directors deadlock as required by 8 Del. C. § 226. Furthermore,
defendants argue that the Court should not allow plaintiffs' request
because plaintiffs do not own a majority of the stock and are therefore
unable to elect a majority of the Board and because this minority position
is precisely what plaintiffs bargained for in the Shareholders' Agreement.
[13] Plaintiffs' request is similar to the request presented to this Court
in Andreae v. Andreae in which then Vice Chancellor Hartnett noted that
although plaintiffs requested appointment of a receiver, unless the
corporation "is insolvent or is being liquidated (neither of which has been
alleged), it 'would be a custodian, not a receiver, that would be appointed

35Id. at 662-663.
36Schick Inc. v. Amalgamated Clothing and Textile Workers Union, Del. Ch., 533 A.2d

1235, 1238 (1987).
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to conduct the business of [the corporation]."3" He then described the
circumstances in which the Court may appoint a custodian:

(1) when the stockholder or director deadlock scenarios set
forth in 8 Del. C. § 226 occur, or (2) when the managers of
the corporation are guilty of fraud, gross mismanagement or
creating such extreme circumstances that cause the imminent
danger of great loss which cannot otherwise be prevented.38

[14] As in Andreae, plaintiffs here do not allege that HCI is insolvent
or in the process of liquidation. Nor have plaintiffs alleged that the
directors or shareholders are deadlocked. The complaint does, however,
state facts that allege gross mismanagement and extreme circumstances
which, if true, would give rise to an imminent danger of great loss.
These facts support allegations that 1) defendants have either willfully or
through gross negligence failed to provide Warren and Gayle Havens
with information necessary for them to carry out their fiduciary duties as
directors and shareholders, 2) defendants usurped corporate opportunities
and wasted corporate assets in connection with the acquisition or
development of a cellular license, internet and paging services, and
property at Eisenhower drive, and 3) defendants' wrongful acts have
hindered HCI's obligation to pay dividends. Plaintiffs have alleged that
the threat of great loss cannot be prevented by other means. Because the
determination whether the appointment of a custodian will be necessary
as the only way to prevent these potential losses cannot be made until the
actual losses are determined, I deny defendants' motion to dismiss
plaintiffs' claim for a custodian.

III. PLAINTIFFS' MOTION FOR A PRELIINARY INJUNCTION

Plaintiffs seek a preliminary injunction to enjoin defendants from
taking any action relating to 1) the purchase of property at Eisenhower
Drive, Beckley, West Virginia, 2) the assumption of additional debt
through borrowing from the Bank of Raleigh in the form of a $500,000
loan or any other amount in excess of HCI's current $200,000 line of
credit, and 3) the advancement of litigation expenses from HCI to the
individual defendants.

"3Andreae v. Andreae, Del. Ch., CA. No. 11905, Hartnett, V.C. (March 5, 1992), at
20. 3sId at 20.
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A. Standards For a Preliminary Injunction

[15] The standard for a preliminary injunction consists of three separate
elements. Plaintiffs must show (1) that their claim has a reasonable
probability of ultimate success on the merits, (2) that they are threatened
with a reasonable probability of irreparable harm if an injunction is not
issued, and (3) that the harm that they would suffer if the injunction were
to be denied outweighs the harm that defendants would suffer if the
injunction were to be granted. 9

B. Purchase of Property

Plaintiffs' first request focuses on property located adjacent to the
current site of HCI's headquarters. Because defendants' counsel has
represented that defendants no longer intend to proceed with the purchase
of this property, plaintiffs' request for a preliminary injunction is moot.
Plaintiffs may renew their request for relief if and when they discover
that defendants are taking actions to pursue the purchase of this property.

C. Increase in Debt

Plaintiffs' second request focuses on action taken by HCI's Board
to transform HCI's current $200,000 line of credit into a $500,000 term
loan. The commitment letter from the Bank of Raleigh provides that the
loan is to be repaid with financing obtained from NTFC Capital, HCI's
primary financing source, if and when such financing is approved.4"
According to plaintiffs, the loan is just the first step toward increasing
HCI's existing debt owed to NTFC Capital.
[16-18] The decision by the Board to incur the increased debt is
protected by the business judgment rule which establishes a presumption
that the defendant directors, in making the decision to advance litigation
expenses, "acted on an informed basis, in good faith and in the honest
belief that the action taken was in the best interests of the company." 4'
To rebut this presumption, plaintiffs must demonstrate that the directors
breached one of their fiduciary duties: good faith, loyalty, or due care.42

"Unitrin, Inc. v. American General Corp., Del. Supr., 651 A.2d 1361, 1371 (1995).4'Letter from Charles S. Houck, Executive Vice President, Bank of Raleigh, to
Faramarz Attar, dated July 16, 1996 (provided as attachment to letter from Mark A. Collins,
CFO, HCI, to Gayle Havens, dated August 6, 1996) in Havens Aff. (Oct. 21, 1996), Ex. 2 at
5. 4'Aronson v. Lewis, Del. Supr., 473 A.2d 805, 812 (1984).

42Cede & Co. v. Technicolor, Inc., Del. Supr., 634 A.2d 345,361, modified, Del. Supr.,
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If the presumption afforded by the rule is rebutted, the defendant
directors must prove to the Court that the challenged transaction was
entirely fair to the plaintiffs.43

[19] Plaintiffs attempt to rebut the presumptions of the business
judgment rule by showing that defendants breached their fiduciary duty
of care. The standard of care applicable to the fiduciary duty of care is
gross negligence. 4 Plaintiffs fail to meet this standard.

Plaintiffs contend that defendants breached their fiduciary duty of
care by failing to fully understand the terms of the loan or the reasons
why it-was needed. Specifically, they suggest that Faramarz Attar did not
know the basic structure of the loan, that the need for increased
borrowing from NTFC to support the loan's repayment had not yet been
presented to or approved by the Board, and that Gayle Havens "and
presumably all directors" did not have sufficient information to
understand the need for the loan.
[20] Defendants argue that the loan was discussed and approved by a
majority of directors at the September 11, 1996, Board meeting. The
information provided to Gayle Havens indicates that the loan was needed
to support the "current infrastructure expansion." 45  "Substantial
improvement in cash management and reduction of interest costs" are also
listed as benefits of the loan.4" Defendants further argue that "[n]othing
offered by the plaintiffs supports their argument that the loan is other
than a straightforward business transaction approved in the ordinary
course of business by a proper exercise of the board's business
judgment."4 I agree. The documents provided to Gayle Havens clearly
identify the type of loan and its proposed use. In these circumstances, an
accusation that "presumably all the directors" were uninformed as to
further details of the loan is insufficient to rebut the protection provided
by the business judgment rule. Because plaintiffs have failed to
demonstrate a reasonable probability of ultimate success on the merits of
their claim, I deny their second request for a preliminary injunction
without considering whether plaintiffs have satisfied the remaining two
elements of the preliminary injunction standard.

636 A.2d 956 (1994).
4 31d ,

"MAronson, 473 A.2d at 812.4 Board Actions Proposed for Canceled Board Meeting ofJuly 10,1996 (provided with
Haven's Aft., Attach. to Ex. 2).

"'Individual Defs.' Ans. Br. Opp'n Pls.' Mot. Prelim. Inj. at 9.
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C. Advancement of Litigation Expenses

1. Background:

On September 11, 1996, HCI's Board of Directors agreed, pursuant
to 8 Del. C. § 145(e), to advance litigation expenses to the three
defendant directors to support their defense of plaintiffs' action.
Plaintiffs seek a preliminary injunction enjoining the advancement on two
grounds. First, plaintiffs argue that, absent a by-law provision providing
for mandatory advancement, defendants were required to follow a two-
part test set forth in Advanced Mining Systems v. Fricke.4" Because,
according to plaintiffs, defendants failed to follow this test, they breached
their fiduciary duty of care and this Court should enjoin the advancement
of expenses. Second, plaintiffs argue that each of the three separate
votes, taken to approve the advancement of expenses for the individual
directors, was invalid, having been approved by a majority which
consisted solely of interested directors. Plaintiffs seek a preliminary
injunction enjoining the advancement of expenses because the defendants
have failed to demonstrate that the advancement is entirely fair.

According to plaintiffs, Gayle Havens informed the Board at the
September 11, 1996, meeting of a letter from her counsel which advised
that a single vote taken for indemnification of all three defendant
directors would be invalid under Delaware law. In response to this news,
defendant Faramarz Attar directed HCI's secretary and counsel to take
three separate votes with each director abstaining from the vote for his or
her own indemnification. Each vote passed with two defendant directors
voting in favor of indemnification and Gayle Havens voting against
indemnification.

2. The Legal Standard for Advancement of Expenses:

Plaintiffs' first argument in favor of a preliminary injunction relies
on Advanced Mining Systems, Inc., where this Court decided whether a
corporate by-law providing for mandatory indemnification also provided
for the mandatory advancement of litigation expenses. The Chancellor
concluded that while it might be possible for a corporation to adopt a by-
law that would require, in certain circumstances, the advancement of
litigation expenses, such a by-law must be clearly worded to provide that
result. Without such explicit wording, the Court would not find that a

'Del. Ch., 623 A.2d 82 (1992).
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provision providing mandatory indemnification was "intended to deprive
the board of its function under Section 145(e) to evaluate the
corporation's interest with respect to advancement of expenses."49 Thus,
addressing the issue whether a director could automatically receive an
advancement of expenses by forcing the corporation to accept an
undertaking, the Court concluded that absent a specifically worded by-
law,

[s]ection 145(e) leaves to the businessjudgment of the board
the task of determining whether the undertaking proffered in
all of the circumstances, is sufficient to protect the
corporation's interest in repayment and whether, ultimately,
advancement of expenses would *on balance be likely to
promote the corporation's interests.50

Plaintiffs argue that according to Advanced Mining Systems, Inc.,
HCI's Board was required to evaluate (1) "the potential damages to be
paid in the event that the directors are found not to ultimately be entitled
to indemnification,"'" (2) "an estimate of attorneys' fees"5 and (3) the
assets of each director to determine whether the directors could pay
potential damages and repay litigation expenses. Defendants, relying on
In re Central Banking System, Inc.," attack plaintiffs' claim that the
Board must evaluate a director's ability to repay. Central Banking
Systems, however, had a by-law and a separate indemnification
agreement, both of which contractually provided for mandatory
advancement. The Court noted that contracts for mandatory advancement
"served the salutary purpose of encouraging qualified persons to become
or remain as directors of Delaware corporations, by assuming them, ex
ante, that they may resist lawsuits that they consider meritless, free of the
burden of financing (at least initially) their own legal defense."' The
Court refused to undermine such a purpose by allowing Central Banking
Systems to rewrite its contract and require a demonstration of ability to
repay.
[21-22] Although favorably cited by the opposing parties here, I do
not think that Advanced Mining Systems, Inc. and In re Central Banking

49kel at 85.5Old at 84.
"Pls.' Reply Br. Supp. Prelim. Inj. at 2.
S2 Id
'Del. Ch., C.A. No. 12497, Jacobs, V.C. (May 11, 1993).
mIa at 7.
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System, Inc. produce conflicting results when applied to the facts before
me. Simply put, a board's decision to accept an undertaking and to
advance expenses is left to the business judgment of the board in the
absence of a by-law specifically providing for mandatory advancement.
When mandatory advancement is contractually provided, however, a
board may not change the terms of "mandatory" advancement by later
conditioning that advancement upon a showing of financial responsibility.
Because HCI's directors do not have a contractual right to mandatory
advancement, the decision to accept the undertaking and to advance
expenses must be left to the business judgment of the Board.

3. Did Defendant Directors Exercise Business Judgment?

Plaintiffs attack the presumptions afforded to the Board by the
business judgment rule55 on two fronts. First, they allege that defendant
directors breached their duty of due care by failing to consider any
evidence pertaining to the potential litigation expenses, potential damages,
or the ability of defendants to repay the advancement if they are
ultimately found not to be entitled to indemnification. In response,
defendants acknowledge that when making the decision to advance funds,
directors should have "a reasonable expectation that [an indemnitee's]
undertaking could be met if necessary, 0 6 yet they point to no evidence
rebutting plaintiffs' claim that the defendant directors failed to obtain or
consider any information pertaining to the decision they were about to
make.

Second, plaintiffs allege that defendant directors breached their
fiduciary duty of loyalty by voting to advance litigation expenses for their
fellow directors. They contend that each of the three separate votes,
taken to approve the advancement of expenses for the individual
directors, was invalid, having been approved by a majority consisting
solely of interested directors. Defendants note that Section 145(e), which
addresses the decision to advance expenses, does not impose procedural
self-dealing limitations such as those found in Section 145(d), which
apply to the decision to provide indemnification:

[s]uch determination shall be made (1) by a majority vote of
the directors who are not parties to such action, suit or
proceeding, even though less than a quorum, or (2) if there
are no such directors, or if such directors so direct, by

"See the textual discussion at pp. 28-29 above.
s6Individual Defs.' Ans. Br. at 15.

1256 [Vol. 22



UNREPORTED CASES

independent legal counsel in a written opinion, or (3) by the
stockholders.57

Defendants imply that the absence of specific procedural restrictions in
Section 145(e) expresses an intent of our Legislature to exempt directors
from liability for breaches of the duty of loyalty when making a decision
to advance expenses.58
[23] Plaintiffs have alleged that the defendants breached their fiduciary
duty of care by failing to consider the potential magnitude of expenses or
damages or the ability of the defendant directors to repay any funds
ultimately advanced. While the standard of care applicable to the
fiduciary duty of care is gross negligence,59 defendants have not pointed
to any evidence that would allow me to conclude, on the basis of the
facts before me, that plaintiffs would face even a remote chance of falling
on the merits. For this reason, I conclude that plaintiffs have
demonstrated they will be likely to rebut the presumptions of the business
judgment rule and that defendants, unable to provide evidence that they
considered any details of the decision they were about to make, will be
unable to show that the decision was entirely fair.
[24-25] Once a court finds that a plaintiff's claim is likely to succeed
on the merits, it must then determine if the plaintiff faces a threat that
irreparable injury will occur before a final hearing on the merits.'0
"Furthermore, in evaluating the need for a preliminary injunction, the
Court must balance the plaintiff's need for protection against any harm
that can reasonably be expected to befall the defendants if the injunction
is granted. When the former outweighs the latter, then the injunction
should issue."'"
[26] In this unusual case, the extent of the harm threatened to plaintiffs
increases with each passing day as defendants are advanced monies to
defend against plaintiffs' action. Even preparation for a permanent
injunction hearing increases the amount of damage that may be inflicted
upon the plaintiffs if defendants are advanced expenses which they are
later required, but find themselves unable, to repay. The harm threatened

"8 Del. C. § 145(d).
"I1t is clear that the statute does not subject the decision to advance expenses to the

procedural restrictions placed upon the decision to indemnify. It is also clear, however, that
the statute does not provide a shield to directors that would protect them from plaintiffs'
successful rebuttal of the presumptions of the business judgment rule.

"9Aronson, 473 A.2d at 812.
'Mendel v. Carroll, Del. Ch., 651 A.2d 297, 303 (1994).6IMills Acquisition Co. v. Macmillan, Ina, Del. Supr., 559 A.2d 1261, 1278-1279

(1988).
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to defendants by a preliminary injunction denying advancement is limited
to the interest on the expenses that will accrue pending a permanent
injunction hearing. Defendants are not faced with the prospect of losing
their right to indemnification. Plaintiffs are faced with the threat that
HCI will not be able to recover the full amount of expenses advanced if
defendants are found not to be entitled to indemnification and are unable
to repay the corporation for expenses previously advanced.62 Because
plaintiffs have shown that they face a significant threat of irreparable
injury and that the harm defendants face, if I deny the injunction, is
minor in comparison to the harm threatening plaintiffs, I grant the
injunction, conditioned on plaintiffs' posting a secured bond in the sum
of $10,000.

Counsel shall prepare a mutually agreeable form of Order
implementing this decision.

ODYSSEY PARTNERS, L.P. v. FLEMING COS.

No. 14,770

Court of Chancery of the State of Delaware, New Castle

January 24, 1997

Plaintiff minority shareholders brought an action against the
majority shareholder and four of the corporation's five directors alleging

62Furthermore, only if defendants are successful on the merits for each of plaintiffs'
claims will they automatically be entitled to indemnification. See 8 Del. C. § 145(c). To
determine if a defendant may receive indemnification for any claim for which he or she is not
successful on the merits, an examination must be made to determine if the director "acted in
good faith and in a manner the person reasonably believed to be in, or not opposed to, the best
interests of the corporation." See 8 Del. C. §§ 145(a), (b). Pursuant to Section 145(d), this
determination must be made "(a) by the board of directors by a majority vote of a quorum
consisting of directors who were not parties to such action, suit or proceeding, or (2) if such
a quorum is not obtainable, or, even if obtainable a quorum of disinterested directors so directs,
by independent legal counsel in written opinion, or (3) by the stockholders." This
determination is a separate decision from the actual decision to indemnify and must be made
even if the by-laws provide for mandatory indemnification to the extent allowed.
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breach of fiduciary duty by engaging in conduct that allowed majority
shareholder to acquire all of the corporations' assets. Defendants moved
for leave to file a third-party complaint for contribution against the fifth
director, a minority shareholder designee.

The court of chancery, per Chancellor Allen, concluded thatjoining
the fifth director would add complexity to the litigation by increasing the
time and cost necessary for resolution of the case. Upon balancing the
interests of all parties to the action, the court held that the motion offered
an unclear claim of greater efficiency and clearly represented an attempt
by the defendant to use the joinder rules to gain tactical advantage.
Accordingly, the defendants' motion for leave to join a third-party
pursuant to Delaware Chancery Court Rule 14 was denied.

1. Parties m 50, 51(4)

A defendant, as a third-party plaintiff, may join a party to an action
if that party is or may be liable to the third-party plaintiff. DEL. CH. CT.
R. 14.

2. Parties C 50, 51

The purpose of the Chancery Court Rule 14 is to provide an
efficient means for resolving multiple claims arising from a single set of
facts.

3. Parties C= 50, 51(2)

In joining a third party to an action, a court must weigh the
efficiencies promoted by third-party practice and consider its impact on
the fairness of the trial. DEL. CH. CT. R. 1.

4. Parties C 50, 51(1), 51(4)

Even though joining an additional party can affect the fairness of
the proceeding by increasing the availability of relevant information, a
party may not be joined if there is no evidence that joining the party will
aid the parties or the court in obtaining better information about the facts
of the case.
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5. Parties = 50, 51(1), 51(2)

Determining whether joining an additional party to litigation will
promote efficiency and justice requires an informed discretionary
judgment that considers the interests of all the parties involved.

6. Parties = 51(4), 53

Where joinder of a third-party defendant will likely add complexity
to the litigation, increase the time and cost necessary for adjudication,
offers an unclear claim of greater efficiency, and represents an attempt by
the defendant to use the joinder of party rules to gain unfair tactical
advantage, the motion for leave to file a third-party complaint will be
denied.

Richard D. Allen, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Steven M. Kayman, Esquire, of Proskauer
Rose Goetz & Mendelsohn LLP, New York, New York, of counsel, for
plaintiffs and Edwin M. Banks, Jr.

R. Franklin Balotti, Esquire, Stephen E. Herrmann, Esquire, and Matthew
E. Fisher, Esquire, of Richards, Layton & Finger, Wilmington, Delaware;
and John M. Mee, Esquire, John N. Hermes, Esquire, and Louis J. Price,
Esquire, of McAfee & Taft, Oklahoma City, Oklahoma, of counsel, for
defendants.

ALLEN, Chancellor

Pending before the Court is a motion by Fleming Companies, Inc.
("Fleming") and four of the directors of ABCO Holding, Inc. ("Holding")'
(collectively, "Defendants") for leave to file a third-party complaint
against Edward M. Banks, Jr. ("Banks"), a director of Holding. The facts
of this dispute were fully set forth in this Court's opinion dated July 24,
1996, therefore, only a brief summary is provided here. It is based on
allegations, not evidence.

Plaintiffs are minority shareholders (29%) of Holding, which, as
parent of ABCO Markets, Inc. ("ABCO"), operated approximately 71
retail supermarkets in the state of Arizona in 1988. ABCO was originally
formed in 1984 by Odyssey Partners, L.P. at which time it owned 30

'The defendant directors of Holdings are William M. Lawson, Jr., Thomas W. Field,
Jr., Edward G. Hill, Jr., and R. Randolph Devening.
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supermarkets. Fleming is the majority shareholder of Holding, owning
50.1% of the outstanding shares. Fleming is a grocery wholesaler and
distributor, and has been the principal supplier and a creditor of ABCO
during the period relevant to this litigation.

After 1988, ABCO's financial condition was poor and growing
poorer. ABCO's management responded by developing a business plan
which called for remodeling its stores in a more appealing "Desert
Market" format. Although the new format appeared promising, ABCO
was unable to (or in all events did not) raise the capital necessary to
implement its strategic plan. Thereafter, its financial condition
deteriorated further. Finally, in 1992 Fleming and other creditors, debt
holders and stockholders agreed to restructure their financial interests in
Holding. Fleming extended further capital to ABCO.

Specifically, Fleming signed loan and credit agreements with
ABCO in addition to a supply agreement in which ABCO agreed to
purchase at least 51% of all its merchandise needs from Fleming until the
year 2003. Furthermore, Fleming acquired stock in Holding and a
warrant which provided that if ABCO defaulted on loan payments owed
to Fleming, or to Chemical Bank (another major creditor of ABCO), or
failed to abide by the terms of the supply agreement, Fleming could
acquire enough shares of Holding to make it a 50.1% shareholder.
According to plaintiffs, once the restructuring took place, Fleming
became the controlling shareholder of Holding and exercised effective
control over the Holding board of directors.

In 1992, after the restructuring, ABCO did convert several of the
stores to the Desert Market format. Although the new store design
proved successful, ABCO remained undercapitalized and, consequently,
could not renovate the remaining stores without an additional infusion of
capital. In addition, the success of the few converted stores was not
enough, by itself, to lift ABCO from its depressed financial condition.
In 1995, Holding retained an investment banking firm to investigate ways
to raise the additional capital needed to complete the conversion of the
stores and to meet its loan obligations. Fleming and the directors
allegedly under its control, however, refused to allow Holding and ABCO
to undertake any transaction which would have the effect of diluting
Fleming's interest in Holding. Instead, Fleming proposed a Rights
Offering which would not dilute its interest in Holding, but which also
contained conditions allegedly unfavorable to most other shareholders.
This offering was never approved by the shareholders, but until it expired
in November, 1995, Fleming allegedly prevented Holdings from seeking
capital from other sources.

1997] 1261



DELAWARE JOURNAL OF CORPORATE LAW

As a result of not having sufficient capital, ABCO defaulted on its
loan obligations on November 20, 1995. This default triggered Fleming's
right to exercise the warrant, which it did, and obtain control of 50.1%
of Holding's stock. Fleming also sought to take control of ABCO's
assets at this time. It did so by acquiring from Chemical Bank, with the
approval of a majority of Holding's board, certain notes which were in
default and were secured by substantially all of ABCO's assets. In
December, 1995 Fleming announced that it would hold a public
foreclosure sale of Holding's assets on January 9, 1996.

On January 3, 1996, before the foreclosure sale was to occur,
plaintiffs, as holders of approximately 29% of the outstanding shares of
Holding, filed suit against defendants alleging that they breached their
fiduciary duties to plaintiffs and Holding by engaging in conduct that
resulted in Fleming acquiring all of the assets of Holding. Defendants
moved to dismiss the complaint for failure to state a claim upon which
relief could be granted. On July 24, 1996, this Court denied that motion
in a Memorandum Opinion. Odyssey Partners, L.P. v. Fleming Co., Del.
Ch., C.A. No. 14770, Allen, C. (July 24, 1996), Mem. Op.

After several months of discovery, defendants now move pursuant
to Chancery Court Rule 14 for leave to file a third-party complaint
against Banks, a director of Holding. Defendants argue that Banks
should be joined in this action because if they are found to liable to
plaintiffs they will be entitled to receive contribution from him.

The board of Holding has five members, four of whom were
designated by Fleming and are named defendants in this suit. Banks, the
fifth director, was a minority shareholder designee. Defendants assert
without contradiction that all actions taken by the Holding board from
November 12, 1992, when Banks joined it, until November 19, 1995,
were approved by a unanimous vote of the board. Therefore, reason
defendants, if the other members of the board are found to have breached
their fiduciary duties to plaintiffs for actions they took between
November 12, 1992 and November 19, 1995, Banks must also be liable
for the same breaches and thus liable to contribute to them if they should
be held liable to plaintiff.
[1-3] The standard for determining whether to grant defendants' motion
for permission to join Banks in this suit is set forth in Chancery Court
Rule 14. Rule 14 provides that a defendant, as a third-party plaintiff,
may join a party to the action if that party is or may be liable to the
third-party plaintiff. The purpose of Rule 14 is to provide an efficient
means for resolving multiple claims arising from a single set of facts.
Charles A. Wright, et al., FEDERAL PRACTICE AND PROCEDURE
§ 1442, at 291 (2d ed. 1990). In addition to weighing the efficiencies
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promoted by third-party practice, I must also consider its impact on the
fairness of the trial. Ch. Ct. R. 1.
[4] Joining an additional party to an action can affect the fairness of
the proceeding by increasing the availability of relevant information.
There is no evidence, however, that joining Banks will aid the parties or
the Court in obtaining better information about the facts of this case.
Even if Banks is not third-party defendant, because he was a member of
the Holdings board during the period in which the alleged breaches of
fiduciary duties occurred, either party may still depose him and request
relevant documents from him.
[5] Determining whether joining Banks to this litigation will promote
efficiency and justice requires an informed discretionary judgment that
considers all interests. See, "Crude Crew" v. McGinnis & Assoc., Inc.,
572 F.Supp. 103 (D.Wisc. 1983). Defendants may benefit if Banks is
joined now because if they are found liable they will be able to seek
contribution from Banks with less expense. In that event, a new trial to
establish the facts regarding Banks' involvement in any breaches of
fiduciary duty will be unnecessary. In addition to efficiency concerns,
defendants are no doubt in part at least motivated by tactical concerns.
Banks is a director who was appointed by plaintiffs.

Plaintiffs, it would seem, would only incur minimal additional costs
due to a longer trial or increased discovery if Banks were impleaded.
Therefore, for purposes of this motion, joining Banks would not
significantly affect the efficiency of the trial from plaintiffs' perspective.

For Banks, being joined in the litigation as a third-party defendant
would increase the total costs of this litigation. It would force Banks to
incur potentially substantial costs to defend his interests.2 Whether Banks
would be able to defend himself more economically if he is joined now,
as opposed to being sued for contribution later in a separate action,
depends on whether the defendants are found liable. Obviously, if the
defendants are not liable, it would be more efficient to save Banks the
expenses associated with active party status.

Aside from the individual interests of the parties, I make the
general observation that joining Banks at this stage will likely add certain
complexities to the litigation, increasing the time and cost necessary for
adjudication.
[6] For the reasons stated above, I am persuaded that the pending
application offers only a very unclear claim of greater efficiency and
certainly represents an attempt to use the joinder of party rules to gain

2Whether these costs would ultimately be borne by Banks personally or by someone
else through an indemnification agreement is not material to the consideration of this motion.
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tactical advantage. Granting the motion is not necessary to afford
defendants all aspects of due process including all substantive arguments
they may choose to make arising from the alleged deputization of Banks.
In my opinion, justice is unlikely to be further advanced by granting the
motion. It will, therefore, be DENIED.

PAINEWEBBER v. CENTOCOR

No. 14,405-NC

ABDO v. CENTOCOR

No. 14,667-NC

Court of Chancery of the State of Delaware, New Castle

January 15, 1997

Plaintiff filed a motion to amend his present complaint against
defendant Centocor, to include the names of two directors of Centocor
Partners, I, L.P. (CDC I), whom were appointed by PaineWebber
Development Corporation, which is a subsidiary of PaineWebber (third
party defendants). Plaintiff sought to amend his complaint by adding
these two appointees to the existing claims for breach of fiduciary duty
and civil conspiracy/aiding and abetting. Centocor is the sole general
partner of CDC III and owns all of its stock. Plaintiff contends that, as
members of the board of directors of CDC III, the two PaineWebber
appointees should be added to the existing complaint. Third party
defendants opposed plaintiff's motion, arguing that the claims against
these two PaineWebber appointees were futile.

The court of chancery, per Vice-Chancellor Steele, granted the
motion to amend in part and denied in part, concluding that the plaintiff's
allegations were sufficient to allow the addition of the breach of fiduciary
claims, but that the amended complaint provided no factual support for
a requisite element of civil conspiracy/aiding and abetting claims.
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1. Courts C--= 85
Pleading m 230, 236

In determining whether to grant a motion to amend a complaint,
the standard is that leave to amend may be freely given when justice so
requires. DEL. CH. CT. R. 15(a).

2. Pleading (-- 229
Pretrial Procedure - 675

In the absence of demonstrable prejudice, the proposed amended
complaint is subjected to the same standard as a motion to dismiss;
therefore, the new allegations must be accepted as true and, provided they
may be read to posit circumstances entitling the complainant to relief, the
motion will be granted.

3. Corporations -= 319(6), 319(8)

Questions regarding fiduciary duty necessarily involve examination
of factual circumstances better left to the close examination of trial than
resolution on one or the other party's arguments as to their import.

4. Pleading *= 242

In determining whether to allow a proposed amended complaint
because it would be futile, the analysis does not call for third party
defendants' view nor the court's view of its chances of success.

5. Pleading * 251, 254

A defense that an indemnification provision in the limited
partnership agreement betveen the defendants would prevent the breach
of fiduciary duty claim against the third party defendants from being
successful has nothing to do with whether valid claims can be asserted
against them; therefore, because the argument does not attack the legal
sufficiency of the claims, it provides no basis to deny their inclusion in
an amended complaint.
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6. Corporations C= 307, 310(1)

A director does not fulfill his obligations by sitting idly by when
the action taken by a parent company adversely affects the interests he is
to safeguard.

7. Corporations C= 319(6)

In a complaint alleging breach of fiduciary duty, allegations as to
how inaction of board appointees was the cause of the harm is not
necessary, because there is no obligation to include such allegations in a
breach of fiduciary claim.

8. Pleading * 251

In determining the sufficiency of an amended complaint, the
question is whether the amended complaint alleges claims rather than the
likelihood of the claim's success.

9. Corporations m 319(6)

A claim of civil conspiracy/aiding and abetting requires the
existence of a fiduciary duty, the breach of the duty, and a knowing
participation in the breach by the nonfiduciary defendant.

10. Corporations Ot, 319(6)
Pleading 0 251

Where a proposed amended complaint provides no factual support
for a requisite element of a civil conspiracy/aiding and abetting claim, the
claim would be futile.

Jesse A. Finkelstein, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware, for third party defendants PaineWebber Group, Inc. and
PaineWebber, Inc.

Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant Centocor.

Douglas R. MacGray, of MacGray & Associates, Bear, Delaware, for
plaintiff Abdo.
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Stephen E. Jenkins, of Ashby & Geddes, Wilmington, Delaware, for
plaintiff Centocor Partners, Im, L.P.

Bruce L. Silverstein, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for plaintiff PaineWebber R&D Partners H, L.P.

STEELE, Vice-Chancellor

It had been my understanding that the parties reached a settlement
in the above-referenced cases. It now appears that settlement was not
reached with respect to claims Mr. Abdo sought to bring by an amended
complaint. At Mr. Abdo's counsel's request I decide his Motion to
Amend his complaint. The parties should arrange a telephone conference
to address the substance of Mr. Sear's letter of 14 January and to inform
me of any other remaining open issues.

L Issues Presented

This Motion presents the straightforward issue of whether plaintiff
may amend his complaint to add additional director defendants and
claims against them for breach of fiduciary duty and civil
conspiracy/aiding and abetting. As to the fiduciary duty claim, I
conclude that the question of the fulfillment of their obligations is not
properly resolved by deciding between opposing interpretations of
deposition testimony. A motion to amend the complaint to add a claim
for breach of fiduciary otherwise factually sufficient must be granted. As
to the civil conspiracy/aiding and abetting claims, I conclude that where
no effort is made in the proposed amended complaint to provide factual
support for a requisite element of the claims and the theory of the claims
is otherwise contrary to the facts previously alleged, the motion to add
these claims must be denied.

II. Background

The moderately complicated circumstances relating to the relevant
parties and transactions at issue are as follows: The familiar financial
company PaineWebber, among its many affiliates and subsidiaries,
controls PaineWebber Development Corp. ("PWDC"). PaineWebber set
up PWDC in order to discover and invest in biotechnology and other
emerging companies hungry for capital. The investment strategy entailed
more than PWDC's provision of coveted capital for promising concerns,
but rather, involved the selling of limited partnership interests to outsiders
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through additional PaineWebber entities further down the corporate chain.
This approach benefitted the companies by providing a broader capital
pool from which to draw, and served PaineWebber well by generating
fees from the sale of the limited partnership interests.

In this case, PWDC Holding Company, a subsidiary of PWDC, is
the general partner of PaineWebber Technologies, L.P. and PaineWebber
Technologies II, L.P. These two limited partnerships are, in turn, general
partners of PaineWebber R&D Partners, L.P. ("PW R&D I"), and
PaineWebber R&D Partners II, L.P. ("PW R&D II").' PW R&D I and
II, with unaffiliated limited partners, invested in two limited partnerships,
at the bottom of the comparably convoluted corporate chain of Centocor,
Inc., a biotechnology company. Centocor, a publicly traded Pennsylvania
corporation, establishedtwo subsidiary companies, Centocor Development
Corporation II ("CDC II"), and Centocor Development Corporation III
("CDC I1"), to serve as the general partners of the two limited
partnerships in which the PaineWebber entities and the unaffiliated
investors were to invest; Centocor Partners II, L.P. ("CP II"), and
Centocor Partners Ill, L.P. ("CP III"), respectively. CP III, the limited
partnership with which we are primarily concerned for the purposes of
this motion,2 has three classes of limited partnership interests. The class
A limited partners are investors unaffiliated with Centocor or
PaineWebber, the class B interest is held by PWDC, and the class C
interest is held by PW R&D II. As noted above, CDC III is the sole
general partner of CP III. CDC III's board of directors is comprised of
two directors appointed by Centocor and two appointed by PWDC. The
board must act unanimously, although Centocor owns all of CDC III's
shares, and otherwise controls the company.

Both of the Centocor limited partnerships were involved in the
development of medical drugs. The partners were to receive a portion of
the income stream, if any, generated by the sale of these drugs. CP II
investments funded the development of a drug called Centoxin, and CP
III investments were devoted to the development of a drug called
CentoRx. Despite the creation of these limited partnerships, Centocor
found itself in need of more cash to complete the research and
development of the drugs, bring them through the Food and Drug
Administration approval process and ultimately to market. Centocor
determined the best way to accomplish these goals would be to join Elli
Lilly and Company ("Lilly"), a major drug manufacturer. Pursuant to a

'For the sake of convenience, and unless clarity otherwise requires, the various
PaineWebber entities may be referred to generally as "PaineWebber."

2CP II is the subject of a presently pending action in the Superior Court.
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series of agreements Lilly paid Centocor approximately $100 million, to
be allocated as follows: $50 million for 2 million shares of Centocor
stock (a sixty percent premium over the market price on the date of the
transaction), $45.5 million for the marketing rights to Centoxin, and
$500,000 for a Lilly option to the marketing rights of CentoRx in the
event Centoxin failed to win FDA approval. If Centoxin gained FDA
approval, the Lilly option to market CentoRx was exercisable at $25
million.

Centoxin did not win FDA approval and Lilly therefore exercised
its CentoRx option for $500,000. Centocor repurchased all of the
interests in CP II, thereby dissolving that partnership, and it no longer
pursued development of Centoxin. CP I11's CentoRx has since, or is
soon expected to, become highly profitable. Not surprisingly, CP Ill's
investors are unhappy that their investment produced the only
moneymaker yet they received .005 percent of the $100 million.

M. Procedural History and Current Posture

The above described transactions resulted in a number of lawsuits.
All of the lawsuits center on the proper allocation of the $100 million
and/or the fair compensation for the marketing rights to the drugs. On
12 July 1995, counsel for PW R&D II brought a derivative action on
behalf of CP III against Centocor and CDC III (the "Painewebber
action"). In response, Centocor filed cross claims, and counterclaims
against PaineWebber Group, Inc. (the parent company), PaineWebber,
Inc. (the brokerage and one of the investment banking subsidiaries) and
PWDC. Plaintiff John Abdo filed suit in this Court on 1 November 1995
(the "Abdo action"). Mr. Abdo is also an investor in both CP I and CP
Ill and has brought similarly styled derivative claims against Centocor,
CDC Ill and several Centocor officers who serve as Centocor appointees
to the CDC I board of directors (Messrs. Schoemaker, Holveck and
Hobbs)? Defendants in the Abdo action asserted the same cross and
counter claims as in the PaineWebber action. After the filing of the
Abdo action, discovery was consolidated. Trial was to begin on 27
January 1997, but was continued at the parties' request because of
ongoing settlement negotiations. Decision on several motions, then sub
judice, were deferred at the request of the parties. However, Mr. Abdo
has now requested a decision on his prior-filed Motion to Amend his
Complaint.

'Mr. Hobbs is apparently an officer but not a director of CDC H.
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IV. Motion to Amend

Mr. Abdo's present complaint names Centocor, CDC III and
Messrs. Schoemaker, Holveck (the Centocor nominees to CDC III's board
of directors) and Hobbs (a Centocor and CDC III officer). Mr. Abdo's
motion seeks to amend his present complaint by naming the two
PaineWebber appointees to CDC III board of Directors, Dr. Pitt and Mr.
Diaz.4 Their names would thus be added to the existing claims of breach
of fiduciary duty (Count II) and civil conspiracy/aiding and abetting
(Count V), against the others. Third party defendants, PaineWebber, Inc.,
PaineWebber Group, Inc., and PWDC oppose Mr. Abdo's motion,
arguing the claims against Dr. Pitt and Mr. Diaz are futile and brought
in bad faith.

a. Legal standard

[1-2] Chancery Court Rule 15(a) provides that leave to amend "may be
freely given when justice so requires."5 This is generally taken to mean
that in the absence of demonstrable prejudice,6 the proposed amended
complaint is subjected to the same standard as a motion to dismiss.7 The
new allegations must be accepted as true, and provided they may be read
to posit circumstances entitling the complainant to relief, the motion will
be granted. Applying this standard to Mr. Abdo's proposed amended
complaint I find it is legally sufficient to allow the addition of the breach
of fiduciary duty claims.

b. Factual analysis

[3-4] 1. Breach of fiduciary duty: Third party defendants claim that
granting this motion would be futile because the facts of the proposed
amended complaint do not show either Dr. Pitt or Mr. Diaz to have
breached their fiduciary duties. As an initial matter it should be pointed

4Proposed Amended Cmpl. attached as Exh. A to PI.'s Amended Mot. for Leave to
Amend.

SDel. Ch. R- 15(a).
6See, e g., Baurmgart v. Penn Lyon Homes, Inc., Del. Supr., No. 271, Berger, J.

(Apr. 23, 1996) (prejudice caused by undue delay in filing proposed amendments). Third party
defendants do not seriously argue undue delay in bringing this motion or prejudice therefrom,
and so I will not address this ground for denial of the motion. Nor do third party defendants
challenge the motion as prejudicial.

7See, e.g., Moore Bus. Forms, Inc. v. Cordant Holdings, Inc., Del. Ch., C.A. No.
13911, Jacobs, V.C. (Nov. 30, 1995), Mem. Op. at 8 (applying motion to dismiss standard).
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out that questions regarding fiduciary duty necessarily involve
examination of factual circumstances better left to the close examination
of trial than resolution on one or the other party's arguments as to their
import. Additionally, determining whether to allow the proposed
amended complaint would be futile does not call for third party
defendants' or my view of its chances of success. Nonetheless, third
party defendants advanced several arguments they claim demonstrate the
futility of allowing this claim to be brought against Dr. Pitt and Mr. Diaz.
[5] The first of these is that section 7.8 of the CP IMl Limited
Partnership Agreement, providing for CP Im's indemnification of
directors and officers, precludes any claim against the directors absent
gross negligence or willful misconduct. PaineWebber argues that because
the basis of Mr. Abdo's claims against Dr. Pitt and Mr. Diaz is their
failure to take action, the breach of fiduciary duty claims against them
could not be successful.' But whether CP III will be obligated to
indemnify Dr. Pitt and or Mr. Diaz has nothing to do with whether valid
claims can be asserted 'against them. Since the argument does not attack
the legal sufficiency of the claims, it provides no basis to deny their
inclusion in an amended complaint.
[6] PaineWebber next argues neither Dr. Pitt nor Mr. Diaz could have
prevented the Lilly agreements or Centocor's actions. Both PaineWebber
and Mr. Abdo argue numerous timing and factual issues regarding who
did or did not do what and when.' PaineWebber and Mr. Abdo have
interpreted the actions and import, or lack thereof, of these directors very
differently. For purposes of this motion, I am constrained to accept Mr.
Abdo's version of the events. Mr. Abdo's allegations as to Dr. Pitt
contend he did nothing to investigate the impact of the Lilly agreements
on CP Ill and its investors. PaineWebber's response is, essentially, that
no action he might have taken could have altered the effect of the Lilly
agreements on CP III. But it is clear that a director does not fulfill his
obligations by sitting idly by when the action taken by a parent company
adversely affects the interests he is to safeguard. Whether his conduct
will ultimately be determined to be sufficient to have fulfilled his duties
should not be decided now.

The same holds true for Mr. Diaz. The allegations of the amended
complaint are that he did not take sufficient action to protect the interests
of CP I and its partners. While the record thus far establishes he indeed

'Third Party Defs.' Brief in Opp. at 34.
9Both parties devote extensive sections of the briefs to selective portions of the

depositions, the particular significance of those portions, and why the quotations provided by
their opposing counsel are off the mark.
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ultimately took some action to understand the terms and import of the
Lilly agreements, what standard these actions measure up to should not
now be decided based on a conflicting factual record and argument. I am
not inclined to finally determine which is the more accurate now and
thereby foreclose the possibility of examining a more developed record
through testimony or other means.
[7] Finally, PaineWebber argues Mr. Abdo has failed to allege how Dr.
Pitt and Mr. Diaz, by their inaction, have caused harm to CP III. But
there is no obligation to include such allegations in a breach of fiduciary
duty claim.' ° Thus, as above, this argument has more to do with the
value of the claims to the class and partnership than their legal
sufficiency.
[8] PaineWebber's arguments boil down to a strong showing that the
claims against Dr. Pitt and Mr. Diaz may ultimately prove unsuccessful.
As pointed out above, however, the question is whether they allege
claims rather than the likelihood of the claims' success. Mr. Abdo's
allegations of breach of fiduciary duty by Dr. Pitt and Mr. Diaz, at least
at this stage, are sufficient to rise above the modest threshold of futility.
[9-10] 2. Civil Conspiracy/aiding and abetting: PaineWebber
also challenges, albeit briefly, the sufficiency of the civil
conspiracy/aiding and abetting allegations." Any such claim requires the
existence of a fiduciary duty, the breach of that duty, and a knowing
participation in the breach by the non-fiduciary defendant. 2 Even if I
were to decide these claims could be brought in the alternative against
defendant fiduciaries, and I do not, they could not survive. There is no
dispute that Dr. Pitt and Mr. Diaz had no knowledge of the Lilly
agreements before the transactions took place. Not surprisingly, Mr.
Abdo's complaint does not allege, except in the most conclusory fashion,
any such knowledge. 3 Indeed, the theory of this claim against both Dr.
Pitt and Mr. Diaz is that they failed to adequately inform themselves
and/or act accordingly. Mr. Abdo's proposed amended complaint is
bereft of any factual allegation that PaineWebber's appointees were in
any way in cahoots with their codirectors or the management of
Centocor. 4  Moreover, no argument is advanced in Mr. Abdo's

'"See Carlton Invs., Inc v. TLC Beatrice Int'l Holdings, Inc., Del. Ch., C.A. No.
13950, Allen, C. (April 16, 1996), Mem. Op. at 7.

"Though the allegations of the proposed amended complaint allege these claims against
"all defendants," I address only the sufficiency of these claims as against Dr. Pitt and Mr. Diaz.

"2See In re Santa Fe Pacific Shareholder Litg., Del. Supr., 669 A.2d 59, 72 (1995).
"See Proposed Amended Cmpl. at 74-78 (Count V).
"See Weinberger v. Rio Grande Indus.,nc., Del. Ch., 519 A.2d 116, 131 (1986)

(dismissing plaintiff's claim for conspiracy/aiding and abetting because not supported by any
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memoranda of law in support of the claims. As Mr. Abdo's proposed
amended complaint provides no factual support for a requisite element of
the civil conspiracy/aiding and abetting claims against Dr. Pitt and Mr.
Diaz, they would indeed be futile. The Motion to Amend the Complaint
is granted in part and denied in part."S

IT IS SO ORDERED.

IN RE QVC, INC. SHAREHOLDERS LITIGATION

No. 13,590-NC (Consolidated)

Court of Chancery of the State of Delmvare, Kent

February 5, 1997

This consolidated action presented an application on behalf of QVC
shareholders class plaintiffs for counsel's fees and expenses. These fees
and expenses stemmed from plaintiffs' counsels' role in the settlement
negotiations surrounding Comcast Corporation and Liberty Media
Corporation's efforts to acquire QVC. Plaintiffs' counsel contended their
efforts in the negotiations produced significant benefits to the class as
demonstrated by the acceptable revised terms approved in the transaction.
Defendants argued the decision to change the terms of the transaction and
increase the purchase price came in response to demands made by the
QVC board and its chairman, and not plaintiffs' counsel.

The court of chancery, per Vice-Chancellor Steele, concluded that
plaintiffs' counsel satisfactorily demonstrated that the QVC shareholders
received a benefit from counsel's efforts, and to determine an appropriate
fee award, the court performed a quantum meruit analysis. The court
examined (1) the results achieved by plaintiffs' counsel; (2) the time and

"reasonably inferable" facts in the amended complaint).
"SOne final note: PaineWebber also asserts Mr. Abdo's motion to amend is brought

in bad faith. I address this argument only in so far as to note that the manoeuverings and
intricacies of the parties and organizations involved have presented abundant opportunity for
good faith legal argument with attendant incidental strategic benefit.
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effort of counsel; (3) the relative complexity of the issues involved; (4)
the skill evidenced by counsel in their efforts; and (5) the degree of
financial risk assumed by counsel. Plaintiffs' counsel was awarded fees
and expenses in the amount of $1 million as was appropriate under the
quantum meruit analysis and when considered with other applications and
awards in similar situations.

1. Corporations m 214
Costs F 194.42

To pass the threshold test for entitlement to an award for counsel
fees, it must be satisfactorily demonstrated that the class claims were
meritorious when filed, the shareholders received a benefit, and there
existed a causal link between the claims filed and some benefit received.

2. Corporations m 214

In determining an entitlement to an award for counsel fees, even
where the court is inevitably led to conclude defendants were duplicitous,
it does not strengthen the causal connection between the efforts of
plaintiffs' counsel and the price of the transaction.

3. Corporations O= 214
Costs -- 194.42

In determining an entitlement to an award for counsel fees,
reference to counsel's efforts in several key transaction documents is
evidence that plaintiffs' counsel had some impact on the transaction.

4. Attorney and Client C= 141
Corporations C== 214
Costs Ct= 194.42

In determining an appropriate fee award, the benefit received by
the shareholders generally counts as the most important of the factors to
be considered; however, it is often the case that the benefit is susceptible
of neither precise attribution nor quantification.
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5. Corporations = 214
Costs, Ct= 194.42

In determining an appropriate fee award, in cases where the benefit
to the shareholders is susceptible to neither precise attribution nor
quantification, the quantum meruit analysis provides the means of
determining an appropriate award and readily separates the real, the
illusory and the so-called therapeutic benefit.

6. Corporations C= 214

Under the quantum meruit analysis in determining an appropriate
fee award, the factors for consideration are: (1) the results achieved, (2)
the time and effort of counsel, (3) the relative complexity of the issues
involved, (4) the skill evidenced by counsel in their efforts, and (5) the
degree of financial risk assumed by counsel.

7. Corporations ! 214
Costs C-= 194.42

In applying the quantum meruit analysis for an appropriate fee
award, where there is evidence that plaintiffs' counsel were sought out for
negotiations, and that negotiations resulted in several favorable provisions
in the settlement, this is some indication that resolution of the claims had
an impact redounding to the public shareholders' benefit.

8. Attorney and Client C= 141
Corporations 214
Costs m 194.18, 194.26

To determine time and effort of counsel under the quantum meruit
analysis, the court considers the circumstances of the transaction, the class
action, the sheer number of counsel, and a review of billing records
submitted.

9. Corporations = 214

To determine the relative complexity of the issues involved under
the quantum meruit analysis, the court considers the number of different
transactions and proposals, the complexity of the mechanics of
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transactions and proposals, and the presence of competing offers for
evaluation.

10. Corporations C 214

To determine the skill evidenced by counsel in their efforts under
the quantum meruit analysis, the court considers counsel's professional
skill through appropriate motions and maneuvers and looks for evidence
of competent representation through their papers and oral presentations.

11. Corporations m= 214

Under the quantum meruit analysis for an appropriate fee award,
the court may determine that no financial risk was assumed by counsel
where the signing of a memo, which memorializes an agreement between
the parties, eliminates any real contingency factor for counsel.

12. Corporations 0 214
Costs Cm- 13, 194.12, 194.26, 194.42

An award of $1 million for fees and expenses acknowledges
counsel's part in the benefit received by shareholders within reason, and
takes into account the existence of non-frivolous class action suits,
counsel's relatively straightforward work in support of the suits and the
low threshold of risk involved in their efforts.

Pamela S. Tikellis, Esquire, James S. Strum, Esquire, and Robert J.
Kriner, Jr., Esquire, of Chimicles, Jacobsen & Tikellis, Wilmington,
Delaware; and Joseph A. Rosenthal, Esquire, of Rosenthal, Monhait,
Gross & Goddess, P.A., Wilmington, Delaware, for plaintiffs.

R. Franklin Balotti, Esquire, Kevin G. Abrams, Esquire, Thomas A.
Beck, Esquire, and Russell C. Silberglied, Esquire, of Richards, Layton
& Finger, Wilmington, Delaware, for defendants.

STEELE, Vice-Chancellor

As you will remember, on 20 May 1996 I approved the parties'
Stipulation and Proposed Order of Settlement in the above-captioned
consolidated action. At the time I reserved decision on plaintiffs'
counsel's application for fees and expenses in the amount of $5.5 million.
Defendants disputed the merits of that application contending plaintiffs'
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counsel's efforts produced an insignificant benefit to the class.
Defendants argue 1% of the acquisition price increase or $559,000 should
be an appropriate award. I am forced to address the impact of plaintiffs'
counsel's efforts and what benefit those efforts conferred upon the class.

I.

Resolution of the dispute necessitates my examination of some of
the relevant facts: On the announcement by QVC and CBS of tentative
terms for a merger of the former into the latter, a number of shareholder
class action complaints were filed seeking injunctive and other relief.
Less than two weeks later, CBS withdrew its offer and Comeast
Corporation, already a 15% shareholder, offered to acquire the remaining
85% of QVC's outstanding common shares for $44 per share. Plaintiffs
amended their class action complaints in the several days following to
conform to the then current circumstances. By 21 July, Liberty Media
Corporation had joined Comeast in their offer. They delivered a draft
merger agreement the following day. Also on 21 July, co-lead counsel
for class action plaintiffs sent a letter to the QVC board both demanding
the board take steps to obtain the highest value for QVC shareholders in
the event control of the company was to change hands, and expressing a
willingness to discuss a role for plaintiffs' counsel in ensuring a
satisfactory result for the public shareholders. Following consolidation
of the several class action suits, plaintiffs' counsel notified Liberty of its
intention to further amend the claims to include Liberty and to seek an
injunction of a transaction based on the Comcast/Liberty proposal terms.
Liberty responded by offering to commence settlement negotiations with
the plaintiffs at the same time they continued negotiations with the QVC
board. Negotiations took place on 3 and 4 August. Liberty and
plaintiffs' counsel eventually agreed the transaction would be structured
as a tender offer rather than an outright purchase, the offering price
would be $46 per share of common stock rather than the original $44,
and plaintiffs' counsel would review and comment upon drafts of
disclosures to the shareholders.

On 5 August the parties memorialized their agreement in a
Memorandum of Understanding (the "Memo"). The recital clauses of the
Memo note that "Comcast and Liberty considered the existence of the
Consolidated Action and the settlement negotiations with plaintiffs'
counsel in the Consolidated Action in negotiating with QVC the terms of
the merger proposal[.]" (emphasis supplied) Similarly, paragraph Q of
the Stipulation of Settlement (the "Stipulation") provides that "Comcast
and Liberty considered th[e] negotiations and the existence of the
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consolidatedAction in determining to increase the proposed consideration
to be received by the QVC stockholders, from $44 to $46 per share (on
a common stock equivalent basis), in the proposed tender offer and
second-step merger." (emphasis supplied) A similar description is
contained in an amendment to QVC's 12 August 14D-1 filing with the
SEC.

In the view of plaintiffs' counsel, the negotiations with Liberty
resulted in acceptable revised terms that were then communicated to
QVC's board, which later approved the transaction. This view is
supported by the affidavit of the lead plaintiffs' counsel during the
negotiations with Liberty.'

Defendants take exception to this characterization of the role
played by plaintiffs' counsel. They argue the decision to change the
terms of the transaction and increase the purchase price came in response
to demands made by the QVC board and its chairman. Defendants
further argue that the terms of the amended offer to QVC were agreed
upon in principle by 3 August and before the negotiations were held with
the plaintiffs' counsel. Defendants do not dispute, however, plaintiffs'
counsel's efforts resulted in some benefit to shareholders. In support of
their position, Defendants offer the affidavits of Comcast's vice-chairman
and Liberty's primary negotiator for the settlement with class action
plaintiffs.'

H.

[1] As an initial matter, I conclude plaintiffs' counsel have passed the
threshold test for entitlement to an award. That is, plaintiffs' counsel
have satisfactorily demonstrated, without opposition from defendants, that
the class claims were meritorious when filed, the QVC public
shareholders received a benefit, and that there exists a causal link
between the claims filed and some benefit received.3 The focus of this
dispute is over the nexus between the claims and the nature of the
benefit.
[2] A preponderance of the evidence supports defendants' contention
that the class action litigation had a minimal impact on the terms of the
revised Comcast/Liberty offer. Defendants contend they decided to
increase the price per share in order to assure Mr. Diller's approval and

'Affid. of Jeffrey G. Smith at 19, Exh. G of Append. to Defs.' Ans. Brief in Opp.2Affids. of Julian A. Brodsky and Kevin G. Abrams, Esq., Exhs. A, B of Append. to
Defs.' Arts. Brief in Opp.

3See generally Chrysler Corp. v. Dann, Del. Supr., 223 A.2d 384, 386-87 (1966).
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in exchange for contractual protection during the negotiation process.
Since plaintiffs' counsel took no part in any of the QVC-
Comcast/Liberty negotiations they cannot directly contradict defendants'
contention. Plaintiffs' counsel do not so much rebut this assertion as
convince me they were duped into believing they were negotiating the
price to be proposed to QVC's board. While this inevitably leads one to
conclude defendants were duplicitous, it does not strengthen the causal
connection between the efforts of plaintiffs' counsel and the price of the
transaction. I also note that the fairness opinion prepared by QVC's
investment bankers, Allen & Company, is dated 4 August 1994.! The
opinion is based on the $46 per share offering price and the two step
transaction structure. Given the necessary analysis and review, it seems
unlikely the report could have been readied between the end of the
shareholder suit negotiations on the morning of 4 August and the QVC
board meeting at 11:00 a.m. the same day.
[3] Nevertheless, the evidence offered by plaintiffs' counsel does show
they had some impact on the transaction. Reference to their efforts,
though vague, appears in each of several key transaction documents. I
find it more reasonable to ascribe some measure of bargaining power to
plaintiffs' counsel than to speculate that the language merely appears as
a sop to plaintiffs' counsel to give impetus to settlement of the litigation.
The deposition testimony of Dr. Malone, president of Liberty's parent
company, that the mere presence of class action litigation had to be
factored into the decision to increase the price of the transaction supports
my rather more benign conclusion.5 More specifically, Dr. Malone
indicated that concluding the transaction quickly was an important
consideration. Nevertheless as it appears more likely than not that the
ternis of the final proposal were agreed'upon prior to negotiations with
plaintiffs' counsel, I cannot conclude that counsel's efforts resulted in the
increased transaction price.

Plaintiffs' counsel also claim credit for restructuring the transaction
to include a front-end tender offer in order to facilitate early payment to
the shareholders. Paragraph L of the Stipulation is to the contrary. It
supports defendants' contention that the ultimate structure of the
transaction was conceived and proposed independently and early on.
Plaintiffs' counsel throughout their argument rely upon the accuracy of
the factual recitation of the stipulation. Paragraph L speaks for itself and
cannot be excepted from the agreed facts. Finally, as noted above, the
Allen & Company fairness opinion also supports this view. Both parties

4Included with Exh. E of Append. to Defs.' Arts. Brief.
'Dep. of John C. Malone at pp. 20-23, Exh. E. of Append. to Defs.' Arts. Brief.
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agree, however, that plaintiffs' counsel sought and obtained the right to
review disclosures made to QVC's public shareholders regarding the
transaction. The parties also agree that plaintiffs' counsel reviewed and
made suggestions that were included in the disclosures ultimately sent to
the shareholders.

m.

[4-5] While it is true that in determining an appropriate fee award the
benefit received by the shareholders generally counts as the most
important of the factors to be considered,6 it is often the case that the
benefit is susceptible of neither precise attribution nor quantification.7 In
such cases, a quantum meruit analysis provides the means of determining
an appropriate award and readily separates the real, the illusory and the
so-called therapeutic benefit.'
[6] In fashioning this form of equitable relief, the oft-cited factors for
consideration are: 1) the results achieved, 2) the time and effort of
counsel; 3) the relative complexity of the issues involved, 4) the skill
evidenced by counsel in their efforts, and 5) the degree of financial risk
assumed by counsel.9 I review and apply these criteria seriatim:
[7] First, as discussed above, I cannot determine with any precision the
degree to which plaintiffs' counsel may claim credit. I think it more
likely than not that the transaction structure and price increase were
determined without any specific regard for the efforts of plaintiffs'
counsel. Nevertheless, the fact that they were sought out for negotiations,
and that the negotiations resulted in several favorable provisions in the
Stipulation, is some indication that resolution of the claims had an impact
redounding to the public shareholders' benefit.
[8] Second, plaintiffs' counsel, originally comprising some eighteen
law firms, claim to have recorded some 1500 billable hours. The
circumstances of the transaction, the class action, the sheer number of

6See In reAnderson Clayton Shareholders Litig., Del. Ch., C.A. No. 8387, Allen, C.
(Sept. 19, 1988), Let. Op. at 3.

"See, eg., In re Dunkin' Donuts Shareholders Litig., Del. Ch., C.A. No. 10825,
Chandler, V.C. (Nov. 27, 1990). Mem. Op. at 14.

'See In re McCaw Cellular Communics., In. Shareholder Litig., Del. Ch., C.A. No.
12793, Jacobs, V.C. (Oct. 18, 1994), Mem. Op. at 9; In re Dunkin' Donuts, supra, at 17; In
re Diamond Shamrock Corp., Del. Ch., C.A. No. 8798, Jacobs, V.C. (Sept. 14, 1988), Let.
Op. at 11-12.

'In re Telerate, Inc. Shareholders Litig., Del. Ch., C.A. No. 11,115, Hartnett, V.C.
(Mar. 4, 1992), Mem. Op. at 3-4 (citing SugarlandIndus., Inc. v. Thomas, Del. Supr. ,420
A.2d 142 (1980)).
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counsel, and a review of their billing records submitted lead me to
conclude substantial duplicative effort occurred.
[9] Third, generously considered, and including the CBS proposal, no
more than two different transactions and two revised proposals were
involved. There seems nothing particularly complicated about the
mechanics of either the proposed or as-consummated transactions. Nor
were there any competing offers to evaluate. The efforts of plaintiffs'
counsel were limited to the filing of several complaints, an all-night
negotiating session, review of shareholder disclosures, modest discovery
and deposition efforts, class certification, preparation of the Memo and
settlement documents and their fee award applications. Finally, related
to both factors "Second" and "Third," the only window of urgency
occurred between the filing of the original complaint on 30 June and the
signing of the Memo on 5 August.
[10] Fourth, plaintiffs' counsel proceeded through the appropriate
motions and maneuvers with requisite professional skill. Their papers
and oral presentations at all times evidenced competent representation of
the QVC public shareholders.
[11] Fifth, I do not find that plaintiffs' counsel assumed any substantial
risk in this litigation. As noted above, the Memo was completed on
5 August. In my opinion, particularly having found plaintiffs' counsel
had no meaningful impact upon price, the signing of the Memo
eliminated any real contingency factor for counsel. The risks of failing
to have certain disclosure suggestions incorporated in light of defendants'
demonstrable need to proceed quickly and to remove the annoying
impediment of the class action suits seem insignificant at best. With only
court approval of an agreed settlement pending, the parties effectively
terminated any real dispute except over fees as of that date. Though
regulatory approval for the transaction took some months more, nothing
really threatened plaintiffs' counsel's efforts.
[12] It is therefore my opinion that plaintiffs' counsel shall be entitled
to an award of fees and expenses in the amount of $1 million. The
award acknowledges their part in the benefit received by QVC's public
shareholders within reason and takes into account the existence of non-
frivolous class action suits, their relatively straightforward work in
support of those suits and the low threshold of risk involved in their
efforts. I believe it to be appropriate when considered with other
applications and awards in similar situations. The parties shall jointly
submit an appropriate and conforming order.
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SICPA HOLDING S.A.
v. OPTICAL COATING LABORATORY, INC.

No. 15,129

Court of Chancery of the State of Delaware, New Castle

January 6, 1997

Plaintiff originally sought an injunction against a proposed stock
sale by defendants. However, upon the occurrence of certain
developments, plaintiff sought voluntary dismissal of its complaint and
defendant's counterclaim, arguing issues included therein were (1) moot
because defendant chose not to proceed with a proposed stock sale and
(2) not yet ripe as to the contemplation of any future stock sale.
Defendant, however, resisting plaintiff's motion to dismiss the
counterclaim, sought declaratory judgment claiming its board possessed
legal authority to engage in an initial public offering of stock.

The court of chancery, per Chancellor Allen, concluded that only
the question of defendant's legal authority to issue stock under existing
conditions was ripe for resolution. Under Delaware corporation law, the
court found that defendants had legal authority to sell authorized shares
of stock, unobstructed by any contract term. However, the court
cautioned that if and when defendant actually exercised such authority,
defendant's action would be subject to fiduciary duty review.

1. Corporations C=- 307, 310(2)

Questions of compliance with the fiduciary duty of loyalty rarely
can be answered by abstractions; instead, determination whether this
broadly abstract duty has been complied with customarily requires
analysis that is highly contextual and particularistic.

2. Corporations : 307, 310(2)

Determination of compliance with the fiduciary duty of loyalty
centers around questions concerning the good faith of corporate directors,
such as the directors' justification, knowledge, and motivation.
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3. Corporations C 113

Any questions that a stock sale by defendant corporation may raise
under previous agreements, such as whether such a sale constitutes an
initial public offering that would terminate plaintiff's option, or whether
a stock sale that does constitute an initial public offering nevertheless
does not terminate plaintiff's call right, if it occurs prior to the first
effective exercise date of the call right, may only be addressed in the
context of a specific transaction in which the particulars of the sale are
fixed.

4. Declaratory Judgment 62

The question whether a declaratory judgment action is ripe
necessarily entails a judgment that attempts to weigh the practical
difficulty that the declaratory plaintiff purports to face as a result of the
existence of the unasseried claim, against the benefit that might be
achieved from the point of view of the legal system of waiting until facts
are more fully developed.

5. Corporations 2 180, 307, 310(1)

Where a majority shareholder is given the residual power to control
a joint investment, a fiduciary duty is created.

6. Corporations * 307

A fiduciary duty is a broad duty of loyalty that demands that one
who agrees to the control of property in which another has an equitable
interest will exercise that control with due regard for the legitimate
interest of the other in the property.

7. Corporations C v 307, 310(1), 312(1)

The core element of the fiduciary duty of loyalty impressed upon
corporate directors is a good faith attempt to exercise power over
corporate property or process so as to advance legitimate interests of the
corporation and not for any selfish reason.
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8. Corporations C 307, 314(1)

When a corporate fiduciary authorizes a transaction that confers a
special benefit on himself or an affiliate, he assumes a burden to show
that sound reasons, independent of the benefit that he derived, supported
the transaction and its terms were completely fair in light of those reasons
and other relevant factors.

9. Corporations Vm 310(1)

If a board authorizes action that assist the financial interests of its
controlling shareholder, the directors will bear a burden to establish that
the decision to do so is fully justified by a corporate purpose and that it
was not motivated in any substantial part by a desire to employ corporate
power to assist the interest of the controlling shareholder at the cost to the
minority shareholder.

10. Corporations C 307, 310(1)

The classic role of the fiduciary duty in a self-interested context is
to supply an expost fairness check on the multifarious exercises of power
that cannot efficiently or feasibly be governed specifically ex ante by the
parties in their contracts.

11. Corporations C 307

The fiduciary analysis is specific and textured, and it does not lend
itself to rule-bounded formulation.

12. Corporations t 307, 310(2)

In the circumstance of inevitable conflicting interest and control by
one of two investors, the fiduciary analysis will provide the rule of
decision, when the question is whether the issuance of stock authorized
by the defendant board constitutes a breach of duty.

13. Corporations = 307, 310(1), 314(1)

The question whether an act constitutes a breach of fiduciary duty
and is subject to possible equitable remedy, such as rescission, is distinct
from the question whether such act was properly authorized or is legally
valid.
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14. Corporations -= 307

The foundational fact of fiduciary obligations is that they are
equitable in origin and impose an equitable obligation on top of duly
exercised legal power.

15. Corporations C=t 310(2)

Regardless of the fact that defendant board may have the legal
power to sell authorized stock, the board is under a duty to justify any
such action to a court of equity as fair in the circumstances.

16. Corporations *- 585

Under Delaware corporation law, the doctrine of independent legal
significance, which applies to the exercise of legal power and not to
fiduciary review, holds that legal action authorized under one section of
the corporation law is not invalid because it causes a result that would not
be achievable if pursued through other actions under other provisions of
the statute.

17. Corporations C-= 585

Under the doctrine of independent legal significance, the fact that
a proposed transaction could not be accomplished by shareholder
approval does not mean that an alternative way to accomplish the same
end is unauthorized or invalid or void.

18. Corporations C= 307, 310(2)

Where a transaction has a disparate effect on shareholders and the
board or a controlling shareholder benefits disproportionately, this
transaction, though legally valid, will be subject to fiduciary or fairness
review.

19. Corporations C= 297, 307

Where nothing is shown to constitute a binding relinquishment by
a board of its legal power to sell authorized stock, the board does not
lack legal authority to sell authorized shares, although exercise of this
power is subject to a fiduciary level of review.
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20. Corporations m 297, 307

The question of fiduciary duty is not implicated in the question of
legal authority.

21. Corporations a 121(1), 307, 408

If an initial public offering were quickly accomplished before a
hearing on a fiduciary claim and if a breach of fiduciary duty were
thereafter determined, a court that had jurisdiction over the controlling
shareholder would not be powerless to shape and force a remedy that
fully restored the rights of the persons affected.

Michael D. Goldman, Esquire, and Stephen C. Norman, Esquire, of Potter
Anderson & Corroon, Wilmington, Delaware; and Edwin B. Mishkin,
Esquire, of Cleary, Gottlieb, Steen & Hamilton, New York, New York,
of counsel, for plaintiff and counterdefendants.

Gregory P. Williams, Esquire, and Matthew E. Fischer, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Stephen C. Neal,
Esquire, William S. Freeman, Esquire, and Timothy S. Teter, Esquire, of
Cooley Godward LLP, Palo Alto, California, of counsel, for defendants
and counterclaimant.

ALLEN, Chancellor

The complaint in this action by SICPA Holdings S.A. ("SICPA"),
a 40% shareholder of Flex Products, Inc. ("Flex"), originally sought an
injunction against a proposed stock sale by Flex, Inc. Defendants are:
(1) Optical Coating Laboratory, Inc. ("OCLI"), a 60% shareholder of
Flex, (2) three individuals who serve as directors of Flex, are designated
by OCLI and who constitute a majority of Flex's board of directors, and
(3) the corporation itself.

The central claim asserted was that the Flex board, acting at the
direction of and for the interests of OCLI, was presently attempting to
take corporate action -- the issuance of some 16,000 shares of authorized
Flex stock (constituting approximately 12% of the corporations authorized
common stock) in an unusual registered private placement. It is alleged
that this transaction was proposed for the improper purpose of trying to
destroy rights arising from several related 1994 contracts between SICPA
and OCLI in their capabilities as Flex's sole shareholders. The rights in
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question are certain call rights that SICPA has on OCLI's stock interest
in Flex. Those rights become exercisable on May 8, 1998 and arguably
terminate upon an initial public offering of Flex stock. It is asserted that
the Flex board began to contemplate the feasibility of an immediate or
prompt stock sale by the company only after SICPA informed the OCLI
that it intended to exercise its call rights promptly after May 8, 1998.
The allegation was that the proposed sale of stock by Flex was being
pursued by OCLI and its representatives on the Flex board for the sole
purpose of extinguishing SICPA's call right, despite the alleged fact that
the capital that could be raised by such a private placement was not
currently needed by Flex, and that the IPO market was not attractive for
technology companies at that time.

The complaint alleged that the proposed action would constitute (1)
a violation of the 1994 contracts entered into between OCLI and SICPA.
(Second and Third Claims), (2) was unauthorized as a matter of
corporation law (Fourth Claim), and (3) that in all events it would
constitute a breach of fiduciary duty by the majority shareholder and the
board that it allegedly controls (First Claim). In addition, the complaint
sought a construction of the 1994 contracts (Prayer for Relief (c)) to the
effect that if the stock sale occurred it would not constitute an "IPQ"
within the meaning of the those contracts.

A counterclaim was filed by Flex seeking, inter alia, a declaration
that it possesses the legal power to accomplish an initial public offering
of its stock presently, not withstanding the terms of the stockholders'
agreements that its sole shareholders have entered.

Discovery disclosed that matters have evolved since the filing of
the complaint. The evidence now shows that following the filing of the
complaint Flex's investment banker declined for the present to proceed
with a stock sale of the type that had been discussed at a recent Flex
board meeting and which had triggered SICPA's filing suit. It is
undisputed that the Flex board had been considering a placement of stock,
as plaintiff had alleged. It appears, however, that in the circumstances of
the case, including most notably the financial condition of Flex at the
time, the retained investment banker was unwilling to continue with a
possible underwriting at that time.

With this development in mind, SICPA apparently is now content
that, as a practical matter OCLI, acting through Flex, will be unable at
present to impair its call or option rights. Thus SICPA sought to
voluntarily dismiss its complaint and sought to dismiss OCLI's
counterclaim. SICPA now contends that there is no proper occasion for
adjudication of its rights or Flex's rights with respect to a possible IPO,
since none is on the horizon. The practical impact of the uncertainty
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surrounding the SICPA claims, and the current financial condition of
Flex, has caused the parties to reverse position to some extent, however.
OCLI resists SICPA's motion to dismiss the counterclaim and seeks an
adjudication that Flex possesses the corporate power to engage in a public
sale of authorized stock. SICPA responds that the issues presented by its
complaint and by the counterclaim are moot insofar as the specific
underwriting originally contemplated is concerned and not yet ripe with
respect to any other underwriting or private placement that may in the
future be authorized by the Flex board. I deferred ruling on SICPA's
motion to dismiss the counterclaim and heard evidence.

I.

[1-2] It is apparent, however, that much that was originally sought to be
adjudication when Flex was pursuing an active transaction, cannot now
be adjudicated. The parties appear to agree that the question whether a
Flex stock offering at this time would violate the fiduciary duty that the
law imposes, under some circumstances, upon controlling shareholders
and upon corporate directors cannot not be adjudicated at this time.
Questions of compliance with the fiduciary duty of loyalty rarely can be
answered by abstractions. Determination whether this broadly abstract
duty has been complied with customarily requires analysis that is highly
contextual and particularistic. Questions of justification, knowledge, and
motivation --in other words questions concerning the good faith of
corporate directors-- are often central. For closely similar reasons a
contract claim that any such offering or placement by Flex would
constitute a breach of a duty of good faith and fair dealing under the
stockholders' agreement is also premature at this time.
[3] It is my conclusion, as well, that any questions that a stock sale by
Flex may raise under the 1994 agreements, such as whether such a sale
of stock constitutes an "initial public offering" that would terminate the
SICPA option, or whether a stock sale that does constitute an "initial
public offering" nevertheless does not terminate SICPA's call right, if it
occurs prior to the first effective exercise date of the call right (as SICPA
contends), may only be addressed in the context of a specific transaction
in which the particulars of the sale are fixed.

What is then left? SICPA urges that there is nothing left for
current judicial resolution. Flex, on the other hand, still seeks a
declaratory adjudication to the effect that it possess the legal power to
engage in an initial public offering of Flex stock and that nothing in the
shareholders' contract restricts its legal power to do so. That is, it seeks
in its counterclaim to negative the assertion contained in the Fourth Claim
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of the Complaint. That assertion is that under the terms of the
supermajority provisions of the Flex certificate of incorporations- which
require a 67% affirmative vote of the corporation's shareholders for
certain actions including the amendment of the corporation's certificate
of incorporation- the concurrence of SICPA would be required for any
"traditional IPO" (cplt. paragraph 60). SICPA claims that:

"Flex may not be permitted to do indirectly what it will be
precluded by a vote of shareholders from doing directly. By
proceeding with the alleged IPO after SICPA votes against
a recapitalization [that would have permitted a "traditional
IPO"] the action of the Flex and OCLI directors will be
without authority and in violation of Flex's certificate of
incorporation, as they will amount to an impermissible end-
run around the supermajority provisions" (emphasis added).

Flex asserts the contrary and seeks an adjudication that it is correct.
Specifically it asserts:

"...the only issue that needs to be adjudicated ...is whether
... [t]he right of the board...has been restricted in any way so
that a majority of the board would be prohibited either by
contract or by the articles from voting to do an initial public
offering of some 16,000 shares that have been authorized
and unissued, assuming the offering is otherwise consistent
with their fiduciary duties." Tr. Oct. 1 conf. at 5.

At the commencement of trial I stated that I had reserved the ripeness
issue that formed the basis of SICPA's motion to dismiss the
counterclaim and invited evidence from the parties on that issue.

I.

Two sets of questions are presented with respect to what remains
of this case. The first set revolves around the inquiry whether the
remaining issue satisfies the requisites of the Declaratory Judgment Act
so as to constitute a fit topic for current adjudication. The second set of
questions relates to the substantive assertion of OCLI, that the Flex board
is not restricted by the corporations' charter or the shareholders'
agreements in its ability to authorize the sale of 16,000 shares of
authorized stock.
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m.

[4] The question whether a declaratory judgment action is ripe
necessarily entails a judgment that attempts to weight the practical
difficulty that the declaratory plaintiff purports to face as a result of the
evidence of the unasserted claim, against the benefit that might be
achieved from the point of view of the legal system of waiting until facts
are more fully developed. See Schick Inc. v. Amalgamated Clothing and
Textile Workers Union, 533 A.2d 1235 (Del. Ch. 1987); Kingsbridge
Capital Group v. Dunkin Donuts Inc., Del. Ch., C.A. 10907, Chandler,
V.C. (Aug. 7, 1989). Certainly much of what the parties initially
disputed simply is not litigable at this stage for the reasons touched upon
above. Only the question of the technical authority of the Flex board
under circumstances currently existing to issue stock appears amenable
to resolution now. Resolution of the question presented will only
advance the matter slightly, for reasons mentioned below, but I am
persuaded that the dispute may impact currently on Flex and the
responsible or better exercise of judicial discretion in the circumstances
is to attempt to answer the narrow question that is presented since
properly and narrowly defined, it requires no further factual development.

IV.

To address the narrow question posed it is necessary to have in
mind two fundamental aspects of Delaware corporation law. They are,
first, the relationship between legal analysis of corporate power or
authority and fiduciary analysis of director or controlling shareholder
action; and, second, the doctrine of independent legal significance. Both
features of our law bear on the narrow question posed.
[5-6] The two investors in this enterprise, having entered into complex
contracts to govern their relationship, find themselves in an intense
conflict of interest with respect to prospective ownership and control of
the company. SICPA has a contract right to buy out OCLI at an
advantageous price effective in sixteen months. Its principal interest is
in exercising that right, which it claims has a present value of $30
million. OCLI controls Flex through its designation of three of its five
directors. It has an intense financial interest in continuing such control
through (1) terminating the call right on its stock held by SICPA (which
can be done under the contracts by the completion of an initial public
offering of stock) and (2) diluting SICPA's stock thus affecting its veto
power under the corporation charter's supermajority provisions. While
the parties have in the 1994 contracts contracted various protections
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