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JNRE AMERICAN REAL ESTATE PARTNERS, L.P. LITIGATION

No. 13,687 (Consolidated)

Court of Chancery of the State of Delaware, New Castle

December 3, 1997

Plaintiffs counsel filed an application for fees and expenses in
connection with a lawsuit that was rendered moot as a result of defendants'
decision to modify its initial rights offering to a limited partnership's
depository unitholders class represented by the plaintiffs.

The court of chancery, per Chancellor Chandler, concluded that
plaintiffs counsel satisfied the first two requirements of the common
corporate benefit doctrine, and defendants have failed to overcome the third
requiremenfs presumption that plaintiffs lawsuit was causally related to
defendants' actions. The court awarded plaintiffs counsel attorneys' fees
and expenses calculated upon a quantum meruit approach.

1. Costs C= 171, 194(10), 194.46
Partnership C=* 370

The common corporate benefit doctrine states that a class
representative or derivative plaintiff who confers a common monetary
benefit upon an ascertainable stockholder class is entitled to an award of
counsel fees and expenses for its efforts in creating the benefit.

2. Costs C= 194(10)
Partnership C* 370

Three requirements that an applicant must satisfy, as a preliminary
matter, before qualifying for an award of fees under the common corporate
benefit doctrine are: (1) the suit was meritorious when filed, (2) the action
taken by the defendants which produced the benefit to the shareholders was
taken before there was a judicial resolution of the conflict, and (3) the
resulting benefits to the shareholders was causally related to the lawsuit.

3. Costs m 171, 175
Partnership C= 120

In considering an application for counsel fees and expenses, a claim
is considered meritorious if it can withstand a motion to dismiss on the
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pleadings and, at the same time, the plaintiff poses knowledge of provable
facts which would hold out some reasonable likelihood of ultimate success.

4. Costs C= 171

In opposing an application for fees, defendants have the burden to
show there was no causal connection between the initiation of the lawsuit
and any subsequent benefit to the shareholders.

5. Costs C= 171
Partnership C=- 121

In order to overcome the presumption that plaintiffs' litigation was
not causally related to limited partner defendant's decision to offer
unitholders the revised offering, defendants must demonstrate that
plaintiffs' litigation was not at all related to their change of heart.

6. Costs Cn: 171, 175
Partnership m 121

As proponents of a fees application, plaintiffs have the burden of
establishing the value of the claimed benefit.

7. Costs C=- 167, 171
Partnership C= 194.10

In an application for award of plaintiffs attorneys' fees under the
common corporate benefit doctrine, where the benefit conferred is
speculative, the court will adopt a quantum meruit approach to calculate
attorneys' fees, instead of as a percentage of potential savings to limited
partnership unitholders.

Rosenthal, Monhait, Gross & Goddess, P.A., Wilmington, Delaware; Wolf
Popper Ross Wolf & Jones, L.L.P., New York, New York, of counsel;
Lowey Dannenberg Bemporad & Selinger, P.C., White Plains, New York,
of counsel; Hartman & Craven, New York, New York, of counsel; and
Starr & Holman, L.L.P., New York, New York, of counsel, for plaintiffs.

William 0. LaMotte, m, Esquire, and Jessica Zeldin, Esquire, of Morris,
Nichols, Arsht & Tunnell, Wilmington, Delaware; John K. Carroll,
Esquire, Martin L. Seidel, Esquire, Kelly T. Currie, Esquire, and Andrea
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Del Duca, Esquire, of Rogers & Wells, New York, New York, of counsel,
for defendant American Real Estate Partners, L.P.

CHANDLER, Chancellor

Before the Court is plaintiffs' counsels' application for fees and
expenses in connection with a lawsuit that was rendered moot as a result of
defendants' decision to modify its offering to the class represented by
plaintiffs. Because I find that plaintiffs' counsel have satisfied the first two
requirements of the "common corporate benefit" doctrine, and defendants
have failed to overcome the presumption that plaintiffs' lawsuit was
causally related to defendants' actions, I conclude that plaintiffs' counsel
are entitled to attorneys' fees and expenses. I have made an award based
on the hours expended in the litigation.

BACKGROUND

American Real Estate Partners, L.P. ("AMREP") is a Delaware
limited partnership in the business of acquiring and managing commercial
real estate. Defendant American Property Investors, Inc. ("API") is the
General Partner of AMREP, and manages AMREP's operations. As of
March 18, 1994, approximately 13,812,800 AMREP depository units' were
outstanding and API owned close to 12% of the outstanding units.
Defendant Carl C. Icahn is Chairman of the Board of API and owns all of
APIrs stock.

On July 27, 1994, AMREP filed a Registration Statement with the
Securities and Exchange Commission ("SEC") in connection with a $76
million rights offering to its Unitholders (the "Initial Filing"). The
proposed offering (the "Initial Rights Offering") would give each
Unitholder one transferable right ("Right") for every seven depository units
held. Each Right would entitle the holder to acquire from AMREP one
depository unit and three 5% cumulative pay-in-kind redeemable
convertible preferred units (the "Preferreds"). Moreover, exercise of the
Right would require the purchase of both the depository unit and also the
three Preferreds ("Basic Subscription Rights"). Pursuant to the Initial
Rights Offering, the holders of the Rights ("rightsholders") who exercised
their Basic Subscription Rights would be entitled to an oversubscription
privilege. The oversubscription privilege had a two-tier structure: if

'Depository units are publicly-traded securities ,%iich represent limited partnership
interests in AUREP.
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AMREP raised more than $45 million from the exercise of the Basic
Subscription Rights, exercising rightsholders would be able to purchase
additional sets of one depository unit and three Preferreds at the exercise
price. If AMREP raised less than $45 million from the exercise of the
Basic Subscription Rights, then exercising rightsholders would be
permitted to buy additional depository units without having to purchase the
Preferreds.' Moreover, API was to guarantee the Offering by agreeing to
exercise all of its 191,208 Basic Subscription Rights, all oversubscription
rights and to purchase any additional depository units remaining, to assure
that the Offering would be fully subscribed. In consideration for the
guarantee, API was to receive an unspecified number of warrants whose
terms were not disclosed?

On August 10, 1994, an article appeared in the New York Times
which criticized AMREP's Initial Rights Offering because, on the one hand,
if more than two thirds of the Public Unitholders4 subscribed, the
subscribing unitholders could only exercise their oversubscription privilege
to buy undervalued partnership units and overvalued pay-in-kind preferred
units. On the other hand, if fewer than two thirds of the Public Unitholders
participated, those who did participate would have the opportunity to buy
the undervalued partnership units without having to purchase any preferred
units. Thus, the article asserted, the public unitholders were confronted
with the classic "prisoners' dilemma" of having to decide whether to
participate in the Initial Rights Offering without knowing in advance
whether they would be able to obtain the better oversubscription rights.
The article also concluded that because of the Offering's two-tier structure,
Icahn could conceivably wind up owning 41% of AMREP.

Following the publication of the Times article, AMREP
management, representatives from API, and the Audit Committee of
AMREP's Board of Directors, continued to review the terms of the Initial
Rights Offering. During the ongoing review of the Offering, the Audit
Committee questioned whether the negative publicity generated by the
Times article had created confusion among the unitholders. Thereafter,
Icahn sent a letter to the Audit Committee, suggesting that the terms of the
Initial Rights Offering be amended. Following further discussions, the

'On August 9, 1994, prior to the filing of any shareholder actions, AMREP modified
the offering to permit unitholders to transfer their Rights. Defendants aver that this modification
to the Initial Filing was made to allow smaller unitholders who did not exercise their Rights to
benefit from the offering and to raise additional capital. The remaining terms of the Initial Filing
remained the same.

3Pls.' Br. at 3 n.3.
4Unitholders not affiliated with Icahn.
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Audit Committee, AMIREP management and representatives of API
proposed that the Initial Rights Offering be changed to eliminate the two-
tier, oversubscription rights structure embodied in the Initial Filing.

At their November 15 meeting, the AMRBP Board agreed to the
proposal ("Final Rights Offering") and filed the corresponding amendments
with the SEC on December 9, 1995. The Final Rights Offering became
effective on February 23, 1995.

The terms of the Final Rights Offering were significantly different
from those of the Initial Rights Offering. Under the terms of the Initial
Rights Offering, the Basic Subscription Rights consisted of one depository
unit and three Preferreds, while under the terms of the Final Rights
Offering, the Basic Subscription Rights consisted of six depository units
and only one Preferred unit. Further, the oversubscription privilege in the
Final Rights Offering provided that all Unitholders who exercised their
Rights would be permitted to buy additional packages of six depository
units and one Preferred at the same exercise price, thus eliminating the two-
tiered structure of the oversubscription privilege as provided in the Initial
Filing.

Immediately following the publication of the Times article, three
class actions were commenced in this Court challenging the Initial Rights
Offering These three actions were subsequently consolidated under one
complaint.

In the complaint, plaintiffs alleged that the Initial Rights Offering
was unfair and designed solely to permit defendant Icahn, as the sole owner
of API, AMREP's general partner, to increase his ownership stake in
AMREP at a bargain price. Plaintiffs alleged that, because the Preferreds
were priced above market, while the depository units were to be favorably
priced, the Initial Rights Offering was designed to intimidate the Public
Unitholders and discourage them from participating in the Offering, thus
creating a situation where, if most Public Unitholders chose not to
participate, the Icahn-affiliated entities could buy extra depository units
cheaply and without having to purchase the overpriced Preferreds.
Therefore, plaintiffs argued, the Public Unitholders were at risk that, under
the terms of the Initial Rights Offering, their interest in AMREP would be
diluted.

Following the filing of the complaint, there was little or no activity
by either party in connection with this litigation until November 1994. On

5Yavers v. American Real Estate Partners, LP., Del. Ch., CA. No. 13682 (filed on
Aug. 11, 1994);Allan Haymes, LRA. v. American Real Estate Partners, LP., Del. Ch., CA. No.
13687 (filed Aug. 12, 1994); Schoomer v. American Real Estate Partners, LP., Dcl. Clh, CA.
No. 13710 (filed on Aug. 26, 1994).
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November 8, plaintiffs' and defendants' counsel met for forty-five minutes.
On November 22, plaintiffs' counsel sent counsel for defendants a letter
discussing plaintiffs' concerns about the terms of the Initial Rights Offering
and recommending several modifications to those terms. Also during
November, plaintiffs hired a financial expert to advise them on the Initial
Rights Offering and to help prepare alternatives to the Offering.

In July 1995, the parties agreed to a dismissal of the litigation with
a reservation ofjurisdiction to consider a fee application. Now, plaintiffs'
counsel have applied to the Court for an award of attorneys' fees and
reimbursement of expenses' in the amount of $500,000. Plaintiffs' counsel
maintain that the Court should confer this award because, due to their
efforts, defendants revised the Initial Rights Offering and filed the
corresponding amendments with the SEC. Defendants counter that
plaintiffs are not entitled to fees and expenses of $500,000 because
plaintiffs' counsel's actions did not cause AMREP to modify the terms of
the Initial Rights Offering. Further, defendants argue that, even if the
Court were to decide that plaintiffs' counsel are entitled to attorneys' fees,
plaintiffs' request of an award of $500,000 is excessive and should be
denied.

DISCUSSION

[1-2] The Delaware Supreme Court recently clarified the principles
underlying the "common corporate benefit" doctrine.' A class
representative or derivative plaintiff "who confers a common monetary
benefit upon an ascertainable stockholder class is entitled to an award of
counsel fees and expenses for its efforts in creating the benefit."8 The
Supreme Court set forth three requirements that an applicant must satisfy,
as a preliminary matter, before qualifying for an award of fees:

(1) the suit was meritorious when filed;

(2) the action taken by defendants which produced the
benefit to the shareholders was taken before there was a
judicial resolution of the conflict; and

6Plaintiffs' counsel ask for reimbursement of $54,456 for expenses associated with
prosecuting this case.7 United Vanguard Fund, Inc. v. Takecare, Inc., Del. Supr., 693 A.2d 1076 (1997).

'Id. at 1079.
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(3) the resulting benefit to the shareholders was causally
related to the lawsuit.9

The Meritorious Claim

[3] For the purpose of considering an application for counsel fees and
expenses, a claim "is considered meritorious if it can withstand a motion
to dismiss on the pleadings and, at the same time, the plaintiff possesses
knowledge of provable facts which hold out some reasonable likelihood of
ultimate success." 0

Plaintiffs argue that their claims are meritorious within these
standards. First, with respect to the "provable facts" prong, plaintiffs'
counsel note that the allegations in the complaint were drawn primarily
from AMREP's public filings with the SEC and, because defendants filed
these documents, they are deemed admissions." Second, with respect to
whether plaintiffs' claims could withstand a motion to dismiss, plaintiffs
argue that the complaint sets forth the following claims of breach of
fiduciary duty: 1) the Initial Filing was designed to intimidate the Public
Unitholders to discourage them from exercising their Rights, and 2) under
the terms of the Initial Rights Offering, Icahn could acquire substantial
additional undervalued depository units, thus diluting the Public
Unitholders' interests.

Plaintiffi' counsel further allege that the complaint sets forth a claim
of unfair dealing based on their allegations that the Initial Rights Offering
was designed to benefit Icahn at the Public Unitholders' expense and that
API stood on both sides of the transaction. 12 Moreover, plaintiffs' counsel
assert that through the Initial Rights Offering, defendants presented the
Public Unitholders a lose/lose proposition: the Public Unitholders could
elect to exercise their Rights at a considerable financial loss because of the
overvalued Preferreds, or they could choose not to exercise their Rights and
suffer the risk that their interests would be diluted.

Defendants do not seriously dispute plaintiffs' counsels' argument
that their claims were meritorious when filed. In response to plaintiffs'
counsels' assertions that their claims had merit, defendants merely state that

91d, citing Allied Artists Pictures Corp. v. Baron, Del. Supr., 413 A.2d 876, 878
(1980); see Tandycrafts, Ina v. Initio Partners, Del. Supr., 562 A.2d 1162, 1167 (1989).

"Roizen v. Multivest, Inc., Del. Ch., CA. No. 6535, Brown, C. (Dec. 27, 1982), slip
op. at 6.

"See Delaware Rules of Evidence 801(d)(2).
'See, eg., In re Tri-Star Pictures Ina, Del. Supr., 634 A.2d 319 (1993); Weinberger

v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983).
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plaintiffs' own expert acknowledged that the terms of the Initial Rights
Offering would not have deterred Public Unitholders from exercising their
Rights. Because of this acknowledgement, defendants argue, plaintiffs'
complaint would not have survived defendants' motion to dismiss.

Defendants' argument is flawed. It appears that plaintiffs' expert
never made such an assertion. Rather, plaintiffs' expert assumed for the
purpose of (estimating savings to the Public Unitholders in) this fee
application, that the same Public Unitholders who exercised their Rights
under the Final Rights Offering would have exercised their Rights under
the Initial Rights Offering. 3 Accordingly, I find that plaintiffs' claim was
meritorious when filed.

Causal Connection

[4] In opposing this application for fees, defendants have the burden to
show there was no causal connection between the initiation of the lawsuit
and any subsequent benefit to the shareholders. 14 "This rebuttable
presumption exists because it is the 'defendant, and not the plaintiff, who
is in a position to know the reasons, events and decisions leading up to the
defendant's action.""' 5  Therefore, defendants have the burden of
demonstrating that plaintiffs' lawsuit did not in any way cause them to
modify the Initial Rights Offering and file the amendments with the SEC.

Defendants ardently maintain that the Initial Rights Offering was fair
to the Public Unitholders. Nonetheless, they do not appear to dispute that
the Public Unitholders were better off under the Final Rights Offering.
Defendants do, however, contest the presumption that plaintiffs' lawsuit
was even remotely related to their decision to modify the Initial Rights
Offering and file the corresponding amendments with the SEC. Moreover,
defendants assert that the Initial Rights Offering was merely a preliminary
proposal, subject to inevitable evolutionary change and that the factors
which led to the restructuring of the Initial Rights Offering were primarily
the adverse publicity generated by the Times article and the initiative of the
Audit Committee working with AMREP and API.

"I note, however, that plaintiffs' counsel cannot have it both ways. That is, plaintiffs'
counsel cannot first argue that the terms of the Initial Filing were unfair and coercive because
they would have deterred Public Unitholders from exercising their Rights and, then, for purposes
of calculating attorneys' fees, assume that the same Public Unitholders would have exercised
their Rights under the Initial Offer as under the Final Rights Offering. See infra at 17.

"4United Vanguard Fund Inc., 693 A.2d at 1080, citing Tandycrafis, 562 A.2d at 1167;
AlliedArtists, 413 A.2d at 880.

"Id., quoting Allied Artists, 413 A.2d at 880.
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In support of their argument of "inevitable evolutionary change,"
defendants cite former Chancellor Allen: "[r]egardless of whether a
stockholder suit is filed or not, the one thing that appears clear at the time
a... transaction is first announced is that it is quite unlikely that the deal,
as first proposed, will be the precise deal effectuated."'16 Defendants are
correct In most cases, the terms of a transaction will change over time as
two or more parties bargain over the terms of the deal. Nevertheless, it is
precisely because the parties have the power to bargain and, thus, the
power to negotiate that the terms of a transaction will change. And the
converse is also true. Where the challenged transaction is a unilateral offer,
such that the party to whom the offer was made does not have the power to
bargain, and to negotiate for alternative terms, it is not inevitable that the
terms of the offer would change. Such was the situation in this case.

Here, AMIREP presented a unilateral offer to the Public Unitholders.
The Public Unitholders did not have the power to bargain and, therefore,
could not negotiate for alternative terms to the Initial Rights Offering.
Therefore, it was not inevitable, defendants' assertions to the contrary
notwithstanding, that AMREP would have changed the terms of the Initial
Rights Offering in favor of the Public Unitholders, absent plaintiffs'
lawsuit. Moreover, the opposite may be true. If plaintiffs had not filed
their lawsuit, it is highly unlikely that, as a matter of course, AMREP
would have modified the Initial Rights Offering such that all of the terms
unfavorable to the Public Unitholders would have been eliminated.

In their briefs, defendants outline all the key steps leading to the
Board's adoption of the Final Rights Offering. While this information
provides the Court insight into AMREP's decision-making process, it fails
to demonstrate that defendants took these key steps wholly independent of
plaintiffs' lawsuit. For example, Icahn may have sent the Board his letter
of proposed changes to the Initial Rights Offering because he was
concerned about the adverse publicity and confusion among the Public
Unitholders resulting from the Times article. But it is equally possible that
Icahn sent the letter because he was concerned that he might have to defend
plaintiffs' lawsuit in this Court. Similarly, the Board, at its November 15
meeting, may have agreed to adopt the proposed changes to the Initial
Rights Offering due solely to the urging of the Audit Committee. On the
other hand, it is equally plausible that the Board adopted the modifications
because, in addition to the urging of the Audit Committee, the directors
feared that AMREP would be subject to damages resulting from plaintiffs!

161n re Anderson Clayton Shareholders' Litig., Del. Ch., CA. No. 8387, Allen, C.
(Sept. 19, 1988), let. op. at 5).
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lawsuit in this Court. In sum, I am not convinced that, when defendants
modified the Initial Rights Offering, the plaintiffs' lawsuit was not a factor,
albeit minor, in their decision.
[5] I do not mean to suggest that when the Board adopted the revised
terms to the Initial Rights Offering the adverse publicity and confusion
among the Public Unitholders generated by the Times article and the Audit
Committee's suggestions were not motivating factors in the Board's
decision. Indeed, they may have been. But "motivating factor" is not the
test articulated by the Delaware Supreme Court. To reiterate, in order to
overcome the presumption that plaintiffs' litigation was not causally related
to their decision to offer Unitholders the revised Offering, defendants must
demonstrate that plaintiffs' litigation was not at all related to their change
of heart, and that they have failed to do. Accordingly, plaintiffs are entitled
to an award of attorneys' fees and expenses.

Attorneys' Fees

Plaintiffs request an award of attorneys' fees and reimbursement of
expenses17 in the amount of $500,000. Plaintiffs argue that this amount is
reasonable in light of: 1) the substantial benefit which defendants
conferred on the Public Unitholders when they modified the Initial Rights
Offering; 2) the effort and time that plaintiffs' counsel spent in connection
with the case; 3) the contingent nature of the fee; and 4) the standing and
the ability of counsel involved. Defendants oppose plaintiffs' request for
$500,000 on the ground that the amount is grossly excessive. Defendants
assert that plaintiffs' counsel conferred no tangible benefit on the Public
Unitholders, did minimal work, and failed to document the work done in
connection with the lawsuit.
[6] As proponents of the fee application, plaintiffs have the burden of
establishing the value of the claimed benefit."8 Plaintiffs have not met this
burden. Plaintiffs' counsel allege that the modifications to the Initial Rights
Offering potentially saved the Public Unitholders $3.25 million. Plaintiffs'
counsel base this estimation, in part, on their experts' assumption that the
same Public Unitholders who exercised their Rights under the revised
terms would have done so under terms of the original Offer. 19

"Plaintiffs request reimbursement for expenses totaling $54,456.
'1In re Diamond Shamrock Corp., Del. Ch., CA. No. 8798, Jacobs, V.C. (Sept. 14,

1988), let. op. at 11.
"Plaintiffs' expert made this assumption based on his belief that the Public Unitholders

who exercised their Rights under the Final Rights Offering would have been most concerned
about the dilution of their interests.
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Further, plaintiffs' counsel maintain they are entitled to a fee of
$445,544 ($500,000 less the reimbursement for expenses) because this
amount constitutes only a small percentage of the benefit that the Public
Unitholders enjoyed as a result of the litigation. If plaintiffs' counsel were
to be awarded the fee of $445,544, however, they would be compensated
at an hourly rate of close to $1,300 for their efforts in connection with this
litigation.

Defendants dispute that the revision of the Initial Rights Offering
saved the Public Unitholders $3.25 million. They maintain that the value
of any benefit conferred to the Public Unitholders is speculative due to the
fact that because the Preferreds had never been traded, their market value
is unknown, and because the Initial Rights Offering was never effectuated,
there is no way to know just how many Public Unitholders would have
exercised their rights under the terms of the Initial Filing.
[7] I agree with defendants' reasoning and find that the benefit conferred
to the Public Unitholders is speculative. Accordingly, I reject plaintiffs'
suggested approach for calculating an award of attorneys' fees as a
percentage of the potential savings to the Public Unitholders, and instead
adopt a quantum meruit approach?0 Consequently, I will not consider
plaintiffs' counsels' assertion that the amount of $500,000 represents only
a small percentage of the savings to the Public Unitholders in its
determination of attorneys' fees. I will consider, instead, the work the
attorneys performed to achieve the benefit, the numbers of hours and value
of attorney time expended to achieve the benefit and the contingent nature
of the lawsuit

Plaintiffs' counsel submitted an affidavit verifying that they invested
close to 350 hours researching and drafting the complaint, conducting legal
research in connection with the litigation, consulting with a financial
expert, discussing aspects of the lawsuit with defendants' counsel, drafting
and analyzing the proposed modifications to the Initial Rights Offering.
After considering the number of attorney hours invested, the effort actually
exerted in the litigation, and the speculative nature of the benefit conferred
upon the public unitholders, I conclude that a reasonable fee award in the
circumstances of this case is $158,556, which includes $54,456 in
expenses. This awards $300 for each hour of time expended, whether or
not it was attributable to a partner, associate or paralegal. In this manner,
I believe the award approximates a reasonable award relative to the benefit
achieved for the public unitholders, consistent with this decision.

'See Roizen v. Multivest, Inc, Del. Ch., C.A. No. 6535, Brown, C. (Dec. 27, 1982);
Dann v. Chrysler Corporation, Del. Ch., 215 A.2d 709,718-19 (1965), affit, DeL Supr., 223
A.2d 384 (1966).
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IT IS SO ORDERED.

BARON v. SIFF

No. 15,152

Court of Chancery of the State of Delaware, New Castle

October 17, 1997

Defendants, directors of Cedeta Dental International, Inc., filed a
motion to dismiss derivative action without prejudice under Chancery
Court Rule 23.1 on the ground that plaintiff, a shareholder, failed to allege
with particularity facts sufficient to overcome the business judgment rule
and establish wrongful refusal of the pre-suit demand. Plaintiff, in a letter
to the board of directors, accused the directors of violating their fiduciary
duties to shareholders. Plaintiff demanded that the board remove the
defendants as officers and directors and pay damages for the harm caused
to the shareholders. In a letter drafted by the board's counsel, plaintiffs
pre-suit demand was rejected.

The court of chancery, per Vice-Chancellor Steele, granted
defendants' motion to dismiss the derivative action without prejudice but
allowed plaintiff sixty days to amend the complaint. The court held that the
complaint failed to comply with Chancery Court Rule 23.1 because the
complaint merely stated that plaintiffs demand was refused, that the refusal
was wrongful and the mere allegation that the board did not investigate a
demand is insufficient to rebut the presumption of the business judgment
rule.

1. Corporations 206(3)

Chancery Court Rule 23.1 requires a prospective derivative plaintiff
to allege in the complaint that (1) he has made a demand on the
corporation's board of directors that has been wrongfully refused or (2) that
making such a demand would be futile. DEL. CH. CT. R. 23.1

1254 [Vol. 23



UNREPORTED CASES

2. Corporations C 206(3)

The refusal of a demand on a corporation's board of directors is
reviewed under the business judgment rule.

3. Corporations - 307, 310(1)

The business judgment rule creates a presumption that in making a
business decision the directors of a corporation acted on an informed basis,
in good faith, and in the honest belief that the action taken was in the best
interests of the company.

4. Corporations - 307,310(1)

The business judgment rule presumption can be rebutted only if the
party alleging wrongful refusal creates a reasonable doubt that the decision
was a valid exercise of business judgment.

5. Corporations (;= 206(3)

By making a pre-suit demand, a plaintiff concedes the independence
and disinterestedness of the board.

6. Corporations C= 206(3)

To establish wrongful refusal of demand on a corporations board of
directors, a plaintiff must plead with particularity facts that create a
reasonable doubt as to the good faith or reasonableness of a board's
investigation; mere conclusory allegations are insufficient.

7. Corporations I=* 206(3), 307, 310(2)

It is not a particularized fact, but a conclusory allegation of the type
that has been rejected by the Delaware Supreme Court, when a complaint
merely alleges that the directors, having received notice of other directors
misconduct, purposefully and knowingly breached that fiduciary duty by
causing the board, through counsel, to reject the remedial demands and, by
that rejection, to endorse the misconduct.
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8. Corporations = 206(3), 215

Where plaintiff attached to the complaint a refusal letter from the
board of directors and argued it satisfied the requirements of chancery court
Rule 23.1 because it (1) was drafted and signed by counsel, (2) does not
state that the directors held a meeting to discuss the demand letter, (3) does
not respond to each allegation in the demand letter, (4) does not mention
the board until the second to the last line, and (5) is dated nine days after
the demand letter, it is correct that the refusal letter is a part of the
pleadings to be considered for the purposes of this motion; however, the
mere attachment of the letter does not constitute an allegation of
particularized facts sufficient to rebut the presumption of the business
judgment rule. DEL. CH. CT. R. 23.1.

9. Corporations Cm- 206(3)

The fact that a refusal letter was drafted and signed by the
defendants' counsel does not suggest that the board did not address
plaintiffs demand.

10. Corporations C=- 206(3)

There is no prescribed procedure that a board must follow when
investigating a demand under Rule 23.1. DEL. CH. CT. R. 23.1.

11. Corporations Cm- 206(3)

When a refusal letter fails to state that the board held a meeting and
fails to contain a point-by-point response to all allegations in the demand
letter, this omission does not stand for the proposition that the board did not
consider the demand before refusing it.

12. Corporations = 206(3)

A board's refusal to institute a suit and motion to dismiss plaintiffs
suit may establish the board's official response to plaintiffs demand.

13. Corporations C 206(3)

Where a refusal letter is dated nine days after the demand letter, this
fact is insufficient to rebut the presumption that the board adequately
investigated the demand because the amount of time needed for a response
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will vary in direct proportion to the complexity of the technological,
quantitative, and legal issues raised by the demand.

14. Corporations = 206(3)

A mere allegation that a board did not investigate a demand is
insufficient to rebut the presumption of the business judgment rule.

Robert B. Anderson, Esquire, of McCarter & English, Wilmington,
Delaware; and Gerald Krovatin, Esquire, and David IV. Fassett, Esquire,
of Arseneault & Krovatin, Chatham, New Jersey, of counsel, for plaintiff.

Daniel A. Dreisbach, Esquire, and Drinivas M. Raju, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware; and James H. Bennett, Esquire,
of Reiss & Starks, New Canaan, Connecticut, of counsel, for defendants.

STEELE, Vice-Chancellor

I grant defendants' Motion to Dismiss this proposed derivative action
without prejudice under Court of Chancery Rule 23.1 on the ground that
plaintiffs Complaint falls to allege with particularity facts sufficient to
overcome the business judgment rule and establish wrongful refusal of his
pre-suit demand. Plaintiff may file an amended Complaint within sixty
days.

L Facts

Nominal defendant Cedeta Dental International, Inc. ("CDI") is a
Delaware corporation with its principal place of business in Trumbull,
Connecticut. CDI produces a non-pharmacological alternative to
novocaine for use by dentists. Plaintiff, Stanley Baron, is a shareholder of
CDI. Defendant Elliot Siff is CDrs Chief Executive Officer and Chairman
of its Board of Directors ("the Board"), and defendant Bradford Siff is the
President of CDI and a member of the Board. The remaining four
defendants are members of the Board.

In a letter to the Board, drafted by counsel and dated July 15, 1996,
plaintiff accused the Siffs of"mismanaging CDI and forfeiting its corporate
opportunities in order to retain and entrench their control thereof in
violation of their fiduciary duties to CDI and its stockholders."' Plaintiff

'Compl., Ex. A at 2.
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demanded, among other things, that the Board remove the Siffs as officers
and directors of CDI and require them to pay damages for the harm they
had allegedly caused.2 The letter also stated: "A rejection of these
demands will be interpreted as a breach of your fiduciary duties to the CDI
shareholders and your failure to act will indicate that you have chosen
either to ignore or ratify the Siffs' conduct."3 The Board rejected plaintiffs
demand in a letter drafted by counsel and dated July 24, 1996.

On August 13, 1996, plaintiff instituted this action. Count I of the
Complaint alleges that the Siffs purposefully and knowingly breached their
fiduciary duties of care and loyalty. Count II alleges that the Siffs
recklessly and negligently breached the same fiduciary duties. Count III
alleges that all six Directors purposefully and knowingly breached their
fiduciary duties of care and loyalty by rejecting plaintiffs demand.

Defendants filed a Motion to Dismiss on September 30, 1996. They
argue that plaintiff failed to comply with Court of Chancery Rule 23.1 and
that the Complaint fails to state a claim upon which relief can be granted.
Defendants also argue that the Complaint must be dismissed at least as to
the four disinterested members of the Board because they have been
granted immunity from personal liability pursuant to Article Eighth of the
CDI Restated Certificate of Incorporation, drafted in accordance with 8
Del. C. § 102(b)(7). Because I find that the complaint must be dismissed
for failure to comply with Rule 23.1, I do not now address the remaining
arguments in defendants' motion. Should plaintiff file an amended
Complaint, defendants' may renew their Motion on these grounds without
further briefing, except as the amended Complaint may demand.

II. Applicable Standard

[1] Rule 23.1 requires a prospective derivative plaintiff to allege in his
Complaint that (1) he has made a demand on the corporation's board of
directors that has been wrongfully refused or (2) that making such a
demand would be futile.' Plaintiff in this action alleged that the Board
wrongfully refused his demand.

2Compl., Ex. A at 4.
3Compl., Ex. A at 5.
4Wrongful refusal is not an independent cause of action. Plaintiff should have alleged

that a demand was made and was wrongfully refused as part of the "substantive" claims raised
in Counts I and II.

'Grimes v. Donald, Del. Supr., 673 A.2d 1207, 1216 (1996); Levine v. Smith, Del.
Supr., 591 A.2d 194, 200 (1991).
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[2-6] The refusal of a demand is reviewed under the business judgment
rule. That rule creates a "presumption that in making a business decision
the directors of a corporation acted on an informed basis, in good faith and
in the honest belief that the action taken was in the best interests of the
company."'6 The presumption can be rebutted only if the party alleging
wrongful refusal creates a reasonable doubt that the decision was a valid
exercise of business judgment." By making a pre-suit demand, a plaintiff
concedes the independence and disinterestedness of the board. Thus, to
establish wrongful refusal, a plaintiff must plead with particularity facts
that create a reasonable doubt as to the good faith or reasonableness of a
board's investigation? Mere conclusory allegations are insufficient.'0

HI. Discussion

[7] The Complaint in the present action falls to allege adequately that
the Board's refusal was wrongful. The only statement in the Complaint that
could arguably fulfill the requirement is the following:

the Siffs and the Other Directors, having received notice of
the Siffs' aforesaid conduct, purposefully and knowingly
breached that fiduciary duty by causing the CDI Board,
through counsel, to reject the Remedial Demands and, by that
rejection, to endorse the Siffs' aforesaid conduct."

This, however, is not a particularized fact; it is a conclusory allegation of
the type that has been rejected by the Supreme Court. 2

[8] Plaintiff, however, argues that the Board's refusal letter, which is
incorporated by reference in and attached to the Complaint, is also part of
the pleadings. Plaintiff contends that he has satisfied the requirements of
Rule 23.1 because the face of the letter establishes the wrongfulness of the
Board's refusal. The letter, plaintiff notes, (1) was drafted and signed by
counsel, (2) does not state that the Directors held a meeting to discuss the
demand letter, (3) does not respond to each allegation in the demand letter,

6Aronson v. LewLs, Del. Supr., 473 A.2d 805, 812 (1984).7GrImes, 673 A.2d at 1219.
Levne, 591 A.2d at 212.

'Spiegel v. Buntrock, Del. Supr., 571 A.2d 767,777 (1990).
"Levine, 591 A.2d at 211.
"Compl. at para. 32.
"Grimes, 673 A.2d at 1220 (rejecting as conclusory plaintiffs allegation that "reifsal

could not have been the result of an adequate, good faith investigation since the Board decided
not to act on the demand").
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(4) does not mention the Board until the second to the last line, and (5) is
dated nine days after the demand letter. Relying on these facts, which
defendants concede are accurate, plaintiff argues that defendants either
failed to investigate the demand letter altogether or inappropriately
delegated the investigation to counsel. 3

It is correct that the refusal letter is a part of the pleadings to be
considered for the purposes of this Motion,14 however, the mere attachment
of the letter does not constitute an allegation of particularized facts
sufficient to rebut the presumption of the business judgment rule. Even if,
as plaintiff argues, the face of a letter written by someone other than
plaintiff could be considered an allegation of particularized facts by
plaintiff, the facts "alleged" by the face of the refusal letter in this action do
not create a reasonable doubt as to the good faith or the reasonableness of
the Board's investigation, nor do they suggest that the Board delegated the
investigation of plaintiffs allegations to counsel.
[9] That the refusal letter was drafted and signed by defendants' counsel
does not suggest that the Board did not address plaintiffs demand. This
Court recently rejected this argument in Gagliardi v. TriFoods Int'l Inc.,5

where the plaintiff alleged that an officer and corporate attorney refused the
plaintiffs demand without board involvement. In that case Chancellor
Allen explained:

It is, however, undisputed that [plaintiff] made a pre-suit
demand, that the corporation did not institute the suit, that
plaintiff did and that the corporation has moved to dismiss
under Rule 23.1. These undisputed facts establish the board's
official response to the demand .... 6

It is understandable that a busy board of directors would, as plaintiff did,
have counsel draft and sign a letter undoubtedly written with an eye toward
complying with Rule 23.1. That the Board itself is not mentioned until the
end of the letter is of no moment because the first sentence of the letter
indicates that counsel was writing in his capacity as CDI's representative.
There is no indication that counsel wrote the letter without the Board's

3p.'s Brf. in Opp. to Def.'s Mot. to Dis. at 8-12. Plaintiff alleged that counsel's
conflicts of interest rendered him incapable of investigating the demand adequately. Because
I find that the Board did not delegate its investigation responsibilities to counsel, I do not reach
this issue.

"Court of Chancery Rule 10(c).
"Del. Ch., 683 A.2d 1049 (1996).
1
6Gagliardi, 683 A.2d at 1054 n.7.
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input or authorization. In fact, plaintiff conceded in the Complaint that the
Board responded to his demand letter, albeit through counsel.17

[10-12] There is no prescribed procedure that a Board must follow
when investigating a demand under Rule 23.1.1 The refusal letter's failure
to state that the Board held a meeting and failure to contain a point-by-
point response to all allegations in the demand letter does not stand for the
proposition that the Board did not consider the demand before refusing it.
The Board's refusal to institute a suit and Motion to Dismiss plaintiffs suit
establish the Board's official response to plaintiffs demand.
[13] That the refusal letter is dated nine days after the demand letter is
also insufficient to rebut the presumption that the Board adequately
investigated the demand. The "amount of time needed for a response will
vary in direct proportion to the complexity of the technological,
quantitative, and legal issues raised by the demand." 9 The Board's detailed
responses to several of plaintiffs allegations reveal its familiarity with the
issues plaintiff raised. Furthermore, plaintiffs own demand letter must be
read to concede that no more than ten days was necessary to investigate his
demand. It stated: "If you do not commence these actions within ten (10)
days of receipt of this letter, we will consider these demands rejected.""
[14] The Complaint merely states that plaintiffs demand was refused and
that the refusal was wrongful. The face of the refusal letter that is
considered part of the pleadings does not, as plaintiff contends, "facially
establishfl" that the Board failed to investigate plaintiffs demand
altogether. Even if it did, the mere allegation that a board did not
investigate a demand is insufficient to rebut the presumption of the
business judgment rule.21

Conclusion

Defendants' Motion to Dismiss is granted without prejudice.
Plaintiff may amend his Complaint within sixty days.
Ir IS SO ORDERED.

'7Compl. at paras. 21,32 ("By letter dated July 24, 1996,... the CDI Board, through
counsel, rejected the Remedial Demands." *** "Mhe Sifts and the Other Directors,...
breached that fiduciary duty by causing the CDI Board, through counsel, to reject the Remedial
Demands ....").

'Levine, 591 A.2d at 214.
"CharalInv. Co. v. Rockefeller, Del. Ch., CA. No. 14937, Chandler, V.C., (Nov. 7,

1995), slip op. at 5 (quotingAllison v. Generalfofors Corp., D. Del., 604 F. Supp. 1106, 1117-
18, affd, 3d Cir, 782 F.2d 1026 (1985)).

'°Compl., Ex. A at 5.
2'Levine, 591 A.2d at 214-15.
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BENEROFE v. CHA

No. 14,614

Court of Chancery of the State of Delaware, New Castle

February 20, 1998

Plaintiffs, minority shareholders in a Delaware corporation, alleged
that defendant corporation, and its board of directors, wasted corporate
assets by selling products to a majority shareholder at prices below that
obtainable in an open market, usurped a corporate opportunity by diverting
foreign sales to the majority shareholder a foreign corporation, and engaged
in self-dealings that deprived plaintiffs of contractual rights as third-party
beneficiaries. Defendants, alleging failure to make pre-suit demand and
failure to state claims for which relief may be granted, sought dismissal of
plaintiffs' complaint.

The court of chancery, per Chancellor Chandler, denied defendants'
motion to dismiss for failure to make pre-suit demand, finding plaintiffs'
allegations that the majority shareholder was in a position to influence the
president and chief executive officer, which fact raised a reasonable doubt
that the majority of the defendant directors were independent. The court
granted defendants' motion to dismiss the claim of corporate opportunity
and claim of self dealing, finding that the corporation was unable to exploit
the foreign corporate opportunity in question, and plaintiffs failed to show
any express obligation breached by defendants.

1. Corporations m 211(4), 320(1), 520

Where plaintiffs have raised a reasonable doubt that a corporate
board of directors is independent, a defendant's motion to dismiss for
failure to make pre-suit demand must be denied.
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2. Corporations 0: 204

The fact that a corporation has one controlling shareholder does not,
as a matter of law, establish that its directors are dominated or controlled
by that shareholder.

3. Corporations Cm- 205

Nonconclusory allegations that a majority shareholder, who is a
member of a corporation's board of directors, appointed the corporation's
president and chief executive officer raises a reasonable doubt that the
officer would be able to exercise independent judgment free of influence
for the shareholder.

4. Corporations -m 296,310

It is the care, attention, and sense of individual responsibility to the
performance of one's duties, not the method of election, that generally
touches on the issue of a corporate director's independence from majority
shareholders controlling the election.

5. Corporations C-- 310

A corporate officer's continued employment and substantial
remuneration need not hinge solely on his relationship with majority
shareholders who are members of the board of directors to raise a
reasonable doubt that the officer would be able to exercise judgment
independent of the influence of those shareholders.

6. Corporations U, 211(6), 316

A plaintiff's claim of corporate waste will not be dismissed where
plaintiff alleges that a corporation sold its products to a majority
shareholder at prices less than it was able to obtain in the open market for
similar products and similar quantities, thereby supporting a claim that the
prices charged were so inadequate that no person of ordinary, sound
business judgment would deem it a reasonable decision.
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7. Corporations ! 211(6), 315

A claim that a corporate officer has usurped a corporate opportunity
must include allegations that the corporation was able to exploit the
allegedly misappropriated opportunity.

8. Corporations ! 316, 336

A claim of good faith and fair dealing only arises in relation to the
enforcement of contractual conditions when one party has the sole
discretion to determine the scope or occurrence of a condition.

9. Corporations C 317, 336

A claim of breach of implied covenant of good faith and fair dealing
may rest on the assertion that defendants have deliberately prevented the
occurrence of conditions precedent.

Norman M. Monhait, Esquire, of Rosenthal, Monhait, Gross & Goddess,
P.A., Wilmington, Delaware; and Anthony L. Tersigni, Esquire, and Paul
K. Feldman, Esquire, of Meyers Tersigni Feldman & Gray, New York,
New York, of counsel, for plaintiffs.

Judith Nichols Renzulli, Esquire, and Robert J. Valihura, Jr., Esquire, of
Duane, Morris & Heckscher, Wilmington, Delaware, for defendants Jung
Woong Cha, Chang Kim, and Donald Winstead.

CHANDLER, Chancellor

Alleging failure to make pre-suit demand and failure to state claims
for which relief may be granted, defendants seek to dismiss plaintiffs'
second amended complaint. Plaintiffs allege that defendants have wasted
corporate assets, usurped a corporate opportunity, and are engaged in
ongoing self-dealing that is depriving class members of their contractual
rights as third-party beneficiaries. I deny defendants' first motion to
dismiss finding that plaintiffs' allegations raise a reasonable doubt that the
majority of the defendant directors are independent. I deny, in part,
defendants' second motion to dismiss concluding that plaintiffs have stated
a claim for waste of corporate assets. All other claims, however, are
dismissed for failure to assert a claim for which relief may be granted.
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I. BACKGROUND

For the purpose of the present motions, the following factual
allegations of the second amended complaint are accepted as true.
Plaintiffs Mitchell I. Benerofe and Ronald J. Oleck are Class A and Class
B shareholders of Inorganic Coatings, Inc. ("ICI"), a Delaware corporation.
Defendants are ICI and its Board of Directors: Jung Woong Cha ("Cha");
Chang Kim ("Kim") and Donald Winstead ("Winstead"). In 1994, ICI and
Kun Sul Painting Industries Co., Ltd. ("KSP") entered into a Stock
Purchase Agreement pursuant to which KSP purchased 8.5 million shares
of newly issued ICI Class C stock for $2.6 million. All three classes of ICI
stock provided one vote per share. KSP's 8.5 million Class C shares
represented 59% of ICrs issued and outstanding shares of all stock classes
and provided KSP with voting control of ICI. KSP also obtained the right
to elect two of ICI's three directors.

ICI and KSP also entered into a Shareholders' Agreement that
provided ICI's Class A and Class B shareholders with rights as third-party
beneficiaries. These rights, which included the right to put their shares
back to ICI or to sell their shares in a public market, if and when ICI
established such a market, were contingent upon the level oflCI's revenues,
or at least made more favorable if ICI reached certain revenue levels.
Apparently to set aside sufficient funds to cover the cost of any future puts,
ICI agreed to place one-half of its net profits into a collateral account in
which the third-party beneficiaries were granted a security interest.

II. ANALYSIS

Plaintiffs allege both derivative and class claims. Derivatively they
allege that the individual defendants have engaged in corporate waste and
have usurped a corporate opportunity for the benefit of KSP by allowing
ICI to sell its products to KSP at inadequate prices. Their class claim
asserts actions variously described as acts that have caused the defendants
to breach the Shareholders' Agreement, acts that have deprived and
continue to deprive plaintiffs of their rights under the Agreement, and acts
which caused and continue to cause defendants to violate their obligation
of good faith and fair dealing.

A. The Derivative Claims

The second amended complaint provides a succinct description of
both derivative claims. First, plaintiffs allege that "[b]y causing ICI to sell
its products to KSP for far less than the price ICI could obtain from third
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party purchasers, the individual defendants are causing, or knowingly
permitting, a waste of ICI's assets."' Second, plaintiffs assert that "[b]y
causing ICI to sell products at grossly inadequate prices to KSP, which then
sells them in Korea at huge mark-ups for its own exclusive benefit, the
individual defendants have deprived ICI of a corporate opportunity, and
appropriated that opportunity for the benefit of KSP."12

1. Is Demand Excused?

This is not the first time that defendants have sought to dismiss
plaintiffs' derivative claims for failure to demonstrate that demand is futile
and, thus, that it should be excused. On September 12, 1996, I dismissed
plaintiffs' derivative claims in the initial complaint for failure to
demonstrate that demand on ICI's Board should be excused.3 Although I
found that plaintiffs had failed to raise a reasonable doubt that the directors
were disinterested and independent or that the directors' acts were
otherwise the result of business judgment, I permitted plaintiffs to amend
the complaint to add, if they could, sufficient facts to support their
contention that demand should be excused. Plaintiffs have since amended
their complaint to add, in support of their claim that demand should be
excused, the following factual allegations of paragraph eleven.

In addition to being a KSP designee to ICI's Board, Mr. Kim
is currently the President and Chief Executive Officer of ICI.
KSP caused him to be installed in those offices on or about
December 15, 1994. As President and CEO, Mr. Kim
replaced Parke Schaffer, who had provided ICI with day to
day full-time management. Serving as ICI's President has
been, since December, 1994 and is Mr. Kim's full-time
employment. Indeed, Mr. Kim bought a house in suburban
Philadelphia, near ICI's offices, and moved his principal
residence there so he could live near his place of work. His
compensation for his services as ICI's President and CEO
(which ICI does not make public) has been and is his
principal source of financial support. That is, Mr. Kim earns
his living by serving as ICI's President and CEO. He serves
as a director of ICI and maintains his principal employment
as President and CEO of ICI at KSP's sufferance. In addition,

'Second Am. Compl. 17.
21d. 18.
'Benerofe v. Cha, Del. Ch., C.A. No. 14614, Chandler, V.C. (Sept. 12, 1996).
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Mr. Kim is a long-time friend of Mr. Cha, their relationship
dating back to well before they became ICI directors.4

The second amended complaint also adds reference to the fact that
the defendants contend that the sales from ICI to KSP were made pursuant
to a Distribution Agreement dated February 18, 1993. Plaintiff allege that
this Agreement is not valid because ICIs former President and CEO did not
have the authority to enter into this agreement. They do not, however,
request a declaration to this effect and fail to add the former President as
a defendant in this action.
[1] In my previous opinion, I noted that plaintiffs' claim was based on
the actions of the current Board, rather than any action taken by the
previous Board. I am unable to conclude that plaintiffs' second amended
complaint changes this focus and read the allegations in paragraphs 19A
through 19D to assert that demand should be excused because the actions
of the current directors could not possibly be the result of a valid exercise
of business judgment. Specifically, these alleged acts include 1) the failure
of the Board to determine if the Distribution Agreement was a valid
contract and if not, to determine if there was any way in which to terminate
the Agreement, 2) the Board's decision to effectuate two amendments to the
Agreement and to thereby expand its scope, and 3) the failure of the Board
to exercise its authority to increase the price of ICI products sold under the
Agreement. Because I conclude that plaintiffs have successfully raised a
reasonable doubt that the majority of IMrs Board is independent and, thus,
that defendants' motion to dismiss for failure to make pre-suit demand must
be denied, I need not consider whether the facts alleged in paragraphs 19A-
19D would also excuse demand on the basis that the Board's acts could not
possibly be the product of a valid exercise of business judgment.5

Paragraph eleven attempts to state facts sufficient to raise a
reasonable doubt that the directors are independent. The only facts alleged
in paragraph eleven not alleged in the original complaint are the facts that
Kim is the President and CEO of ICI, that KSP "caused" Kim to be
installed as President and CEO, that Kim's position as President is a full-
time position that provides his principal source of income, that Kim moved
to live near his place of employment, and that Kim is a long-time friend of

'Il 11. The second amended complaint elsetaere describes the way in %ich Kim
obtained his positions as CEO, President and director of ICI by stating that KSP "designated Mr.
Kim to replace Parke Schaffer as a director, President and CEO of ICI." Id at 19A.

'See Id, at 21C (Plaintiffs allege that demand should be excused because "C's
directors have failed to exercise business judgment in their purported adherence to and
ratification of the terms of the Distribution Agreement.").
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Cha. The location of Kim's residence and the allegation that he is a long-
time friend of Cha, without more, fails to raise a reasonable doubt that Kim
would be able to exercise independent judgment.
[2] Although not stated in the original complaint, I considered the fact
that Kim was the President and CEO of ICI and the fact that Kim was
alleged to serve these positions at the pleasure of KSP when I first
determined that plaintiffs had failed to state sufficient nonconclusory facts
to support their claim that demand should be excused.6 As I stated in that
Opinion, "the fact that the corporation has one controlling shareholder does
not, as a matter of law, establish that its directors are dominated or
controlled by that shareholder."" Because plaintiffs failed to demonstrate
that Kim was "beholden" to the controlling shareholder for personal or
other reasons, I was unable to conclude that demand should be excused.
Specifically, I noted that plaintiffs failed to allege that, as President of ICI,
Kim received substantial remuneration that hinged solely on his
relationship with KSP.
[3] As defendants note, the second amended complaint does not allege
that KSP directly pays Kim's salary as a director of ICI and does not state
the salary Kim receives. Plaintiffs do allege that KSP owns 59% of ICI,
that KSP appointed Kim as President, CEO and director of ICI, and that
plaintiffs are unable to state the salary provided by ICI because it is not
public information. Accepting plaintiffs' nonconclusory factual allegations
as true and recognizing that plaintiffs have not had the benefit of full
discovery, I must concluded that plaintiffs' allegations raise a reasonable
doubt that Kim, appointed to his positions of director, President and CEO
by KSP, would be able to exercise independent judgment free of influence
from KSP and its President, Cha, a fellow member of ICI's Board.
[4] In Aronson v. Lewis, the Delaware Supreme Court stated that "it is
not enough to charge that a director was nominated by or elected at the
behest of those controlling the outcome of a corporate election. That is the
usual way a person becomes a corporate director. It is the care, attention
and sense of individual responsibility to the performance of one's duties,
not the method of election, that generally touches on independence."8 In
Rales v. Blasband, the Court concluded that majority shareholders in the
positions of Chairman of the Board and Chairman of the Executive
Committee were "in a position to exert considerable influence over" a
fellow director who, like Kim, was also the President and CEO, even
though the President's "continued employment and substantial

6Benerofe, Del. Ch., C.A. No. 14614, at 17 (Sept. 12, 1996).
7Id.
'Del. Supr., 473 A.2d 805, 816 (1984).
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remuneration may not hinge solely on his relationship with" the majority
shareholders.9
[5] Because I am unable to conclude that the allegations of the second
amended complaint should be viewed as presenting a situation any
different than presented by Rales, I must conclude that plaintiffs have
alleged facts sufficient to raise a reasonable doubt that Kim and Cha would
be unable to exercise judgment independent of the influence of KSP.
Concluding, therefore, that plaintiffs have successfully challenged the
independence of two of ICrs three directors, I must conclude that demand
would be futile and that it is, thus, excused. Accordingly, I deny
defendants' motion to dismiss for failure to make pre-suit demand.

2. Have plaintiffs alleged a claim of corporate waste?

[6] Defendants assert that plaintiffs have failed to state a claim of
corporate waste. I previously preliminarily determined that plaintiffs had
failed to assert allegations of waste sufficient to excuse demand on the
basis that the defendants' actions could not possibly be the product of
business judgment. Relying on this preliminary determination made in the
context of a request to dismiss for failure to comply with Court of
Chancery Rule 23.1, defendants now assert that the claim of waste must be
dismissed for failure to state a claim. I am unable to agree. The facts
alleged in the second amended complaint, including the previously missing
allegation that ICI sold its products to KSP at prices less than it was able
to obtain in the open market for similar products and similar quantities,"
supports a claim that the prices charged to KSP by ICI for its products
(prices that ICI is alleged to have had the ability to increase at any time)
were so inadequate that "no person of ordinary, sound business judgment
would deem it" a reasonable decision." Thus, I would conclude that
plaintiffs had stated a claim of corporate waste even if I had concluded that
the decisious of ICI's directors were otherwise entitled to the protections of
the business judgment rule.

3. Have plaintiffs alleged a claim of corporate
opportunity?

[7] Plaintiffs allege that by allowing KSP to purchase ICI products at
grossly inadequate prices, the individual defendants have usurped a

Del. Supr., 634 A.2d 927, 937 (1993).
"See Second Am. Compl. 19D.
"Grobow v. Perot, Del. Supr., 539 A.2d 180, 189 (1988).
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corporate opportunity from ICI for the benefit ofKSP. Defendants contend
that plaintiffs' allegations in support of this claim are "wholly conclusory
and unsupported statements" that the Court may not accept as true on a
motion to dismiss, 2 and that plaintiffs have failed to allege that defendants
usurped a corporate opportunity for their own benefit, rather than for the
benefit of a third party. By this second contention, defendants apparently
intend to suggest that if Kim and Cha have or are diverting a corporate
opportunity from ICI for the benefit of KSP, that such diversion of benefit
from ICI to KSP could not possibly be considered to be a benefit to Kim
and Cha, even though their independence from KSP has been sufficiently
questioned to withstand a motion a dismiss for failure to make pre-suit
demand. I doubt, but have no need to decide, that such an argument would
successfully block a properly pled claim of corporate opportunity. But
such a claim requires plaintiffs to allege, inter alia, that ICI is able to
exploit the opportunity allegedly misappropriated by defendants. 3

Plaintiffs have failed to make or to support such an allegation.
Plaintiffs allege that sales of ICI's "products to Korean purchasers is

within ICI's line of business and ICI is interested in that opportunity."' 4

They do not allege that ICI would have been able to sell products in the
Korean market without the assistance of KSP, a South Korean company
that, according to second amended complaint, engages in business
"primarily in the Republic of Korea."'" The second amended complaint
further states that in 1992, ICI entered into a "marketing support agreement
to locate distributors in Korea or possibly establish a joint venture with a
Korean affiliate."' 6 Thereafter, ICI entered into the Purchase, Shareholders'
and Distribution Agreements with KSP. On the basis of these facts, and
plaintiffs' failure to allege, and support an allegation, that ICI was or is able
to sell its products in Korea, I cannot assume that ICI has the ability to sell
products in Korea without the assistance of KSP and must grant defendants'
motion to dismiss the claim of corporate opportunity for failure to state a
claim.

12See Id at n.6.
"See, e.g., Broz v. Cellular Information Systems, Inc., Del. Supr., 673 A.2d 148, 155

(1996).
"4Second Am. Compl. 18.
"Id. 5.
161d.
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B. The Class Claim

Plaintiffs' class claim asserts actions variously described as acts that
have caused the defendants to breach the Shareholders' Agreement, acts
that have deprived and continue to deprive plaintiffs of their rights under
that Agreement, and acts that caused and continue to cause defendants to
violate their obligation of good faith and fair dealing. All variations of this
claim are represented in two paragraphs of the second amended complaint.

By their conduct as set forth above, the individual defendants
are minimizing and reducing ICrs revenues. As a result they
are depriving members of the Class of their rights as third
party beneficiaries of the Shareholders' Agreement, which are
expressly tied to ICrs revenues. For example, ICI has no
obligation to establish a public market for the Class A and
Class B common stock unless its gross revenues equal or
exceed $25 million per year for a two consecutive year
period. The exercise price of the put conferred by the
Stockholders' Agreement is expressly tied to gross annual
revenues, and KSP will be relived of its guarantee of the
funding of the put price if ICrs revenues do not equal or
exceed $10 million for two consecutive years.

By their conduct, the individual defendants are causing ICI to breach the
Shareholder's Agreement, and to act in derogation of the obligations of
good faith and fair dealing implied therein. By serving interests of KSP to
the disadvantage of the Class, the individual defendants have also breached
their fiduciary duties to members of the Class. 7

Plaintiffs allege that the individual defendants are causing ICI to
breach the Agreement. Yet plaintiffs fail to identify any express term
breached by the conduct of any defendant. Plaintiffs allege that the
conduct of the individual defendants is "depriving members of the Class of
their rights as third party beneficiaries." But plaintiffs fail to identify any
way in which their ability to exercise any right has been denied. The only
rights that plaintiffs have alleged are the rights to put or to sell their shares.
Plaintiffs contend that their claim asserts that they are being "deprived of
the benefit of meaningful puts and are being left with a financially

17Ma 25-26.
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worthless contractual right."'" But plaintiffs also note that ICI remains
obligated to pay for the puts, regardless of revenue levels, 9 and plaintiffs
do not contend that they have tendered their puts and have been denied the
benefit of any right to which they are entitled. As such, their claim is
premature.
[8-9] Finally, plaintiffs allege that individual defendants have breached
their implied obligation of good faith and fair dealing. Plaintiffs' reliance
on this implied duty, however, is misplaced. The implied obligation of
good faith and fair dealing does not alone provide an actionable claim.
This duty only arises in relation to the enforcement of contractual
conditions when one party has the sole discretion to determine the scope or
occurrence of a condition.2" A successful claim for breach of this implied
duty exists when exercise of that discretion is found not to be the product
of good faith and fair dealing. While it is possible to rest a claim of breach
of the implied covenant of good faith and fair dealing on the assertion that
defendants have deliberately prevented the occurrence of conditions
precedent,2 ' plaintiffs here fail to note the existence of any condition or
discretionary language that defendants have failed to interpret in
accordance with their obligations.

At most, plaintiffs allege that defendants had the right to raise prices
under the Agreement, that they failed to do so, and that this failure has
depressed ICI's revenues. But plaintiffs fail to allege that such depressed
revenues have lowered the value of their puts or otherwise affected their
rights in any way. They also fail to assert that, as third-party beneficiaries,
they are entitled to a particular revenue level.' Moreover, the second
amended complaint notes that defendants' right was a right to raise prices
"at any time." No claim is made that defendants had an obligation to do so
when certain conditions existed or particular determinations were made.

'3Pls.' Ans. Br. at 26.
19d.
"Gilbert v. ElPaso Co., Del. Ch., 490 A.2d 1050, 1055 (1984), affd, Del, Supr., 575

A.2d 1131 (1990).
"Cf Gilbert, 575 A.2d at 1143 (covenant may preclude a party from "escaping its

obligations by deliberately causing the occurrence of a condition precedent").
22Plaintiffs' standing as third-party beneficiaries, rather than as parties, to the

Agreement limits their rights under the Agreement to those clearly provided by the Agreement.
As plaintiffs note, the Agreement provides a number of rights and remedies. For example,
plaintiffs note that if ICI were to fail to fund the collateral account, that the third-party
beneficiaries would receive a security interest in all of ICI's assets. In addition, if KSP failed to
honor its agreement to guarantee ICI's payment of the puts, the third-party beneficiaries would
receive KSP's rights to elect ICI's directors. Nowhere do plaintiffs provide the basis for their
alleged right to a particular revenue level.
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Concluding that plaintiffs have failed to state any class claim for
which relief may be granted, I must dismiss Count II without prejudice.
Because plaintiffs seek to add KSP as a defendant for Count H only, and
because the addition of KSP as a party would not change the determination
that plaintiffs have failed to state a class claim, I deny plaintiffs' motion to
amend the complaint a third time.

Counsel should confer and agree upon a form of order that
implements this decision.

INRE CENCOM CABLE INCOME PARTNERS, L.P. LITIGATION

No. 14,634

Court of Chancery of the State of Delaware, New Castle

October 15, 1997

Plaintiffs, limited partners, filed a complaint seeking to enjoin the
consummation of a sale of the partnership's assets to affiliates of the
defendant general partner. Plaintiffs alleged, inter alia, that the general
partner breached its fiduciary duty of loyalty by promoting its own interest
above that of the limited partners and by releasing false and misleading
disclosures relating to the sale of the partnership's assets. The general
partner asserted that whether it breached its duty of loyalty by selling assets
to its affiliates ought to be determindd by reference to the terms of the
partnership agreement. Plaintiffs assert that since the sale was not an
arm's-length transaction, the general partner must go beyond the narrow
terms of the partnership agreement and show the sale to be entirely fair.
Defendants filed a motion for summary judgment.

The court of chancery, per Vice-Chancellor Steele, dismissed the
majority of plaintiffs' claims for failure to state a claim on the grounds that
the general partner's acts were specifically contemplated or directed by the
bargained-for terms of the partnership agreement. With regard to the
general partner's sale of partnership assets to its affiliates, the court held
that plaintiffs failed to show why the written terms of the sale process in

1998] 1273



DELAWARE JOURNAL OF CORPORATE LAW

the partnership agreement should be subject to some court-approved, after-
the-fact, moralistic entirely fair standard.

1. Judgment C 181(2), 185(2), 185(6)

Summary judgment shall be granted if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter of law. DEL.
CH. CT. R. 56.

2. Judgment Cm, 181(1), 185(6), 185.3(5)

Summary judgment may be granted if defendants' evidence negates
the allegations of the complaint and plaintiffs fail to submit countervailing
evidence.

3. Judgment C! 185(2), 185(6)

In a motion for summary judgment uncontested facts properly set
forth must be assumed to be true.

4. Judgment C=- 185(5)

It is not proper to weigh facts on a motion for summary judgment.

5. Judgment * 185(2), 185(6)

Summary judgment may be granted if defendants' evidence negates
plaintiffs' bare assertions without supporting facts and plaintiffs fail to
submit countervailing evidence.

6. Partnership C 70, 104, 178

A general partner does not breach its duty of loyalty to limited
partners by failing to market the partnership assets to a third party before
selling to an affiliate when the partnership agreement places no such
obligation on the general partner.
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7. Partnership U , 70, 178

A court will not impose an after-the-fact, moralistic entirely fair
standard to a general partner's sale of partnership assets to an affiliate
where limited partners expressly allowed such a sale in the partnership
agreement.

8. Partnership L=* 70,349,352

A general partner in a limited partnership is obligated to follow the
terms of the partnership agreement.

9. Judgment Cm= 123, 185(2), 185(6)

If uncontroverted facts are so obvious that reasonable minds could
not differ on the question of materiality, granting a summary judgment
becomes appropriate.

10. Partnership Z 121, 1222

Plaintiffs are not required to establish a specific dollar amount of
damages during pretrial proceedings. Rather, they only need to present
some credible evidence, though disputed, that supports a claim for
damages.

Pamela S. Tikellis, Esquire, James C. Strum, Esquire, and Robert J. Kriner,
Jr., Esquire, of Chimicles, Jacobsen & Tikellis, Wilmington, Delaware; and
Lawrence P. Kolker, Esquire, Shane T. Rowley, Esquire, and Robert
Abrams, Esquire, of Wolf Haldenstein Adler Freeman & Herz, LLP, of
New York, New York, of counsel, for plaintiffs.

David C. McBride, Esquire, William D. Johnston, Esquire, and Matthew
G. Zaleski, mH, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware; and John G. Parker, Esquire, Ronald T. Coleman,
Jr., Esquire, and Eric Jon Taylor, Esquire, of Paul, Hastings, Janofsky &
Walker, of Atlanta, Georgia, of counsel, for defendants.

STEELE, Vice-Chancellor

This pending motion for summary judgment demands exploration of
the tension between the demand for heightened judicial scrutiny of a
General partner's actions alleged to constitute breaches of common law

1998] 1275



DELAWARE JOURNAL OF CORPORATE LAW

fiduciary duties owed to Limited Partners and actual Partnership
Agreement language purporting to authorize those acts.

A general partner asserts that whether it breached its duty of loyalty
owed to its limited partners by selling assets of the partnership to its
affiliates ought to be determined by reference to the terms of the
partnership agreement that specifically provided the general partner with
a right to sell the assets and that set forth the process by which the purchase
price of the assets would be established. Its limited partners assert that the
sale was not an arms-length transaction and that, as a result, the general
partner must go beyond the narrow terms of the partnership agreement and
show the sale to be "entirely" fair.

I find that defendants do not need to show the entire fairness of acts
specifically contemplated or directed by the bargained-for terms of the
partnership agreement, therefore, many of plaintiffs' claims are dismissed
for failure to state a claim. Some of plaintiffs' remaining allegations are
not supported by any evidence and cannot survive a motion for summary
judgment. Disputed issues of material fact prevent summary judgment on
several issues which raise nothing more than claims the General partner
failed to act consistently with the precise provisions of the Partnership
Agreement. Disputed issues of material fact prevent summary judgment
where plaintiffs suggest the General Partner intentionally breached a
contractually agreed to process for a self-interested transaction and where
plaintiffs raise mixed questions of contract compliance and interpretation
of the application of duties of loyalty and candor.

L BACKGROUND

In late 1995, plaintiffs (the "Limited Partners") filed a complaint
seeking to enjoin the consummation of a sale of the assets of Cencom
Cable Income Partners, L.P. (the "Partnership") to affiliates of the General
Partner, Cencom Properties, Inc. (the "General Partner").' My February 15,
1996, decision2 denied plaintiffs' request and provides the background to
this litigation in which plaintiffs now allege that the General Partner
breached its fiduciary duty of loyalty owed to the Limited Partners by
promoting its own interest above that of the Limited Partners and by
releasing false and misleading disclosures in connection with the sale of the
Partnership's assets to affiliates of the General Partner.

'The sole stockholder of the General Partner is CCI Holdings, Inc., which is wholly-
owned by Charter Communications, Inc. ("Charter").2In re Cencom Cable Income Partners, LP. Litig., Del. Ch., C.A. No. 14634, at 11-
12, Steele, V.C. (Feb. 15, 1996) [hereinafter Cencom 1].
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Defendants Howard L. Wood ("Wood"), Barry L. Babcock
("Babcock"), Jerald L. Kent ("Kent") and Theodore IV. Browne ("Browme")
are the executive officers of the General Partner that, pursuant to the
Partnership Agreement, elected to value the Partnership assets through a
process known as the "appraisal process," and to sell the assets to affiliates.
The Agreement requires that before selling to an affiliate, the General
Partner obtain approval of "so many of the Limited Partners whose
combined Capital Contributions represent... a majority of the total Capital
Contributions of the Limited Partners."3 The appraisal process requires
determination of the value of the Partnership assets by two appraisers: one
selected by the General Partner and one selected by the American
Arbitration Association ("AAA"). The Partnership Agreement requires that
the appraisers value the assets "on a going concern basis... in conformity
with standard appraisal techniques.' 4 If the two appraisers are unable to
agree on a value, they may retain a third appraiser who shall establish the
value at a figure between the valuations reached by the first tw-o appraisers.
The General Partner retained Daniels & Associates ("Daniels"), and the
AAA retained Fineberg Consulting Service ("Fineberg CS") to appraise the
assets. Kidder, Peabody ("Kidder"), the investment bank hired in
connection with the marketing of the assets, retained Kagan Media
Appraisals, Inc. ("Kagan") to perform a third appraisal. Each appraiser
valued the assets as of February 28, 1995. William Fitzgerald
("Fitzgerald"), of Daniels, and Melvin I. Fineberg ("Fineberg"), ofFineberg
CS, ultimately agreed upon a value of $201 million. Robin Flynn
("Flynn"), of Kagan, appraised the assets at $210 million. The General
Partner sought and received consent to purchase the assets for
$211,050,000. The closing date, initially expected in January 1996,
occurred on March 29, 1996.
[1-4] Summary judgment "shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to ajudgment as a matter
of law."5 Summary judgment may be granted if defendants' evidence
negates the allegations of the complaint and plaintiffs fail to submit
countervailing evidence.6 While uncontested facts properly set forth must

'Amended and Restated Agreement of Limited Partnership of Cencom Cable Income
Partners, L.P. at A-3 [hereinafter PA].

41d at A-2.
sOr. Cm R. 56.
6In re Wheelabrator Tech., ShareholdersLitig., Del. Ch., 663 A.2d 1194, 1199-1200

(1995).
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be assumed to be true,7 it is not proper to weigh facts on a motion for
summaryjudgnent.8 Each of the plaintiffs' claims and the facts relating to
them will be discussed in turn.

H. ANALYSIS

A. The General Partner's Borrowing Practices

The Partnership Agreement provides that the Partnership may
borrow funds for the acquisition of cable systems, for capital expenditures
and for refinancing.9 The amount that may be borrowed is defined as 15%
of the Partnership's "Gross Proceeds."" Plaintiffs assert that the General
Partner violated section 4.8 of the Partnership Agreement "that explicitly
only permitted borrowing for acquisitions, capital expenditures and
refinancing."" The General Partner admits borrowing over $74 million and
deducting this amount from the final distribution to the Limited Partners. 12

Plaintiffs also allege, however, that between 1992 and 1994, "[t]he General
Partner... placed its own financial interests above its Limited Partners by
borrowing money to reach the 10% distribution threshold to ensure the
payment of substantial management fees to the General Partner."' 3 In
support of this statement, plaintiffs refer to section 7.3A of the Partnership
Agreement, which provides as follows:

A. Distributions of Cash Available For
Distributions. All Cash Available for Distributions of the
Partnership shall be distributed as follows:

(1) first, subject to section 7.3C, one hundred
(100%) percent to the Limited Partners as a class until the
11% Preferred Return is paid;

(2) second, one hundred (100%) percent to the
General Partner until the General Partner's Return is paid; and

7Tanzer v. International Gen. Indus. Inc., Del. Ch., 402 A.2d 382, 385 (1979).
8Continental Oil Co. v. Pauley Petroleum Inc., Del. Supr., 251 A.2d 824, 826 (1969).
9PA § 4.8.
IPA at A-6 (definition of'Termitted Borrowings for Acquisitions"). "Gross Proceeds"

is defined with reference to the total amount of capital raised from the offering of partnership
units. PA at A-4.

"Pls.' Answering Br. in Opp'n to Defs.' Mot. for Surem. J. at 36 [hereinafter Ans. Br.].
12Disclosure Statement at 5 [hereinafter DS].
"Consolidated Amended Class Action Complaint 37 [hereinafter Compl.].
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(3) third, ninety-nine (99%) percent to the Limited
Partners and one (1%) percent to the General Partner.

"Cash Available for Distributions" is defined as cash receipts less cash used
for several purposes including the payment of "Management Fees."'14

Nothing in either section mentions anything about a "10% distribution
threshold" that must be met before the fees are paid. "Management Fees,"
according to section 4.5D, "shall be paid by the Partnership" at a rate equal
to five percent of the "Annual Gross Operating Revenues," which, in turn,
is simply defined as "the total revenues derived by the Partnership in a
given year from the operation of all its cable systems and shall not include
Interest Income."' 5

[5] Plaintiffs have not alleged that the General Partner exceeded the
borrowing limits. They do no more than allege that the General Partner
wrongfully incurred approximately $18 million of the $74 million of debt
for the purpose of reaching a distribution threshold that would justify the
level of management fees. Even if the Agreement does provide that certain
payments must be made to the Limited Partners before other payments of
management fees, plaintiffs have failed to provide any suggestion of how
the actions of the General Partner violated the terms of the Partnership
Agreement. While I can agree a General Partner could be said to have
breached its fiduciary duty of loyalty by borrowing solely to enhance
management fees at the expense of its Limited Partners, plaintiffs' bare
assertion without supporting facts in this case is insufficient to survive a
motion for summary judgment where the defendants, as they have here,
negate these bald assertions and plaintiffs fall to submit countervailing
evidence. Defendants' motion for summary judgment on this claim is
granted.

B. Marketing of Partnership Assets

Plaintiffs claim that defendants breached their duty of loyalty by
failing to market the partnership assets to third parties before selling the
assets to the affiliates. They claim that "the Limited Partners had a right
under the Partnership Agreement to expect that the General Partner would
inform the sales process by testing the market for the Partnership
Systems." '16 Quoting from section 4.9A of the Partnership Agreement,
plaintiffs claim that "the parties agreed that 'It]he General Partner intends

14PA at A-2.
6Am. Br. at 20.
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to pursue actively sales of the Partnership's cable systems either
individually or in the aggregate between the fifth and eighth year [1991-
1994] of the Partnership."'17 Plaintiffs also contend "that this provision
obligated the General Partner at least to inform the liquidation process by
exploring the market for the Partnership Systems."18

[6] Section 4.9A places restrictions on the General Partner's right to sell
the partnership assets to its affiliates. None of these restrictions include an
obligation to market the assets to third parties before sale. Section 4.9B
states that "[tlhe General Partner may initiate the Appraisal Process at any
time," and section 4.9A provides that any offer from an unaffiliated third
party is subject to the General Partner's right of first refusal. Here,
plaintiffs' view of how the Partnership Agreement could have required an
alleged "inform-the-process or test-the-market" approach provides nothing
more than useful advice for future general partners and limited partners as
they bargain for terms defining their relationship in an agreement. I grant
summary judgment on this claim because plaintiffs fail to provide any
support for the proposition that defendants, under the terms of this
Partnership Agreement, had an obligation to "test the market."

C. "Arms-Length" Negotiation

Plaintiffs next allege that defendants failed to include numerous
provisions in the Asset Purchase Agreement that would have protected the
interests of the Limited Partners. In support of their claim, plaintiffs
submit the affidavit of Eli Garber, a "management employee" of 61
Associates. 9 According to his affidavit, in his twelve years with 61
Associates, Garber has participated in approximately fifty transactions
involving the decision to acquire or not to acquire cable television systems.
His affidavit states that, in his opinion, after review of the Purchase
Agreement and the Proxy Statement, "it does not appear that the Asset
Purchase Agreement was the result of arms-length negotiations. This is
because certain provisions normally contained in a cable television system
purchase and sale agreement -- which usually requires adjustments at
closing -- do not appear to have been appropriately considered."20 He then
proceeds to list numerous provisions that are typically included in a
purchase agreement negotiated at arms-length and which, in his opinion,

7Id. at 8.
1d.
19Garber Aff. 1
"Id. 3.
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should have been included in the General Partner's Asset Purchase
Agreement.21

[7] Garber's credentials are impressive, and his conclusions may be
accurate given the assumptions and caveats he identifies. However, I need
not consider whether Garber's conclusions are accurate as Garber expressly
states that his main conclusion is that the Purchase Agreement was not "the
result of arms-length negotiations," and his list of required, but omitted,
items is based on what should appear in a purchase agreement negotiated
at arms-length. There is nothing surprising about nor anything clearer than
the fact that the Purchase Agreement itself did not result from an arms-
length negotiation. Any conclusion or speculation as to what provisions
should appear in a purchase agreement negotiated at arms-length play no
role here? ' The Limited Partners "actually endorsed and embraced the
process in their own exercise of business judgment when they entered into
the Limited Partnership. ' Plaintiffs have failed to show the existence of
fraud or improper inducement in the signing of the Partnership Agreement.
Accordingly, I must conclude that the Partnership Agreement itself,
including the provisions for the sale of Partnership assets, emanates from
market considerations deemed acceptable to the parties when they reduced
their relationship to writing. The Limited Partners expressly allowed the
General Partner to sell the assets of the Partnership to an affiliate.
Plaintiffs have failed to show why the written terms of the sale process
should be subject to some court-approved, after-the-fact, moralistic
"entirely fair" standard, when the parties defined the desired process in the
Partnership Agreement and could have, but did not, require the General
Partner to include the specific provisions that Garber testified would be
desirable in a purchase agreement negotiated at arms-length. I grant
summary judgment to defendants on this claim.

2Iad -W 3,4.
2Flaintiffs also submit that Fitzgerald testified that any increase in cash flow bet en

the appraisal date and purchase date "ordinarily" belongs to the operator of the property (in this
case the Partnership) unless the sale contract, negotiated betwen the seller and buyer, provides
otherwise. Plaintiffs allege that the lack of arms-length dealings prevented the Partnership from
reaping this benefit. As discussed below, I find that plaintiffs did not bargain for arms-length
negotiations and that no such requirement, which could easily have been %dette into the
Agreement, is present. Accordingly, I consider this issue no further.

2'CencomIat 11-12.
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D. The General Partner's Voluntarily-Assumed Duty Outside the
Terms of the Agreement

Plaintiffs' complaint may be read to include an allegation that the
General Partner breached an implied obligation to secure independent
representation for the Limited Partners. Nothing in the Partnership
Agreement, the terms of which control the sale process, gives rise to such
an obligation. However, plaintiffs' complaint may also be read to assert a
claim that defendants breached their fiduciary duty by representing that the
General Partner had, in fact, voluntarily undertaken the responsibility of
retaining the firm of Husch & Eppenberger ("Husch") as independent
counsel for the Limited Partners. Because, according to plaintiffs, the
General Partner claimed to have set up an independent evaluation of the
fairness of the process, "[a] reasonable trier of fact could infer, therefore,
that the General Partner understood that its fiduciary obligations included
providing independent representation for the interests of the Limited
Partners. ' According to this allegation, the General Partner then breached
this voluntarily-assumed duty by failing to ensure that Husch undertook the
duties described in the Disclosure Statement.

Defendants assert that the Disclosure Statement disclosed Husch's
role thoroughly and note that Husch's draft opinion letter was attached as
an exhibit to the Disclosure Statement. Relying on the deposition and
affidavit of a Husch partner,' defendants claim that it is undisputed that
Husch performed the duties and rendered the opinion described in the letter
attached to the Disclosure Statement.

Relying on the same deposition, plaintiffs claim that Husch (1) did
not believe it was its role to determine if the process was fair to the Limited
Partners, (2) never formed an opinion on whether it was fair, (3) was not
engaged to determine if the price was fair and never formed such a
conclusion, and (4) did not even consider whether the failure to pay
distributions after the July 1 effective date breached the Partnership
Agreement. Finally, plaintiffs claim that Husch failed to ensure that the
appraisers were independent and that Husch itself was not independent
from the General Partners.27

Husch's role is described in the Disclosure Statement:

24Ans. Br. at 31.
25Johnston Dep. at 5-6, 119-121; Johnston Aff 4-6.
'Johnston Dep. at 7-8, 29, 42-43, 72-3 (last two pages missing from the record).
"Ans. Br. at 33-35.
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The General Partner believes that substantial and effective
procedures were followed to ensure the fairness of the
transaction. Despite the fact that the Partnership Agreement
did not require it to do so, the General Partner retained Husch
& Eppenberger to act as special outside legal counsel on
behalf of the Limited Partners in connection with the Sale
Transaction. Husch & Eppenberger ... has substantial
experience with limited partnerships and the cable television
industry. The General Partner retained Husch & Eppenberger
in order to assure that the Appraisal Process and the Sale
Transaction would be fair to the Limited Partners and to
protect the rights of the Limited Partners in connection
therewith. Husch & Eppenberger was instructed to oversee
compliance by the Partnership and the General Partner with
the terms and provisions of the Partnership Agreement
relating to the Partnership's dissolution and the Appraisal
Process. Husch & Eppenberger also assisted the AAA in the
selection of the second appraiser, reviewed the General
Partner's compliance with the terms of the Partnership
Agreement relating to the rights of the Limited Partners and
monitored and participated in the preparation of this
disclosure statement.... As a condition to the closing of the
Sale transaction, Husch & Eppenberger will deliver an
opinion that the Appraisal Process, the Partnership solicitation
of Consent and the Sale Transaction have each been
completed in compliance with the Partnership Agreement. A
form of such opinion is attached hereto as Exhibit C.
[emphasis added]

[8] The General Partner is obligated to follow the terms of the
Partnership Agreement. Having elected to retain Husch, and having
represented in the Disclosure Statement that Husch "was instructed to
oversee compliance by the Partnership and the General Partner with the
terms and provisions of the Partnership Agreement relating to the
Partnership's dissolution and the Appraisal Process"'-2 and that Husch
would "deliver an opinion that the Appraisal Process, the Partnership
solicitation of Consent and the Sale Transaction have each been completed
in compliance with the Partnership Agreement,"3 the General Partner

2'DS at 9-10.
_Emphasis added.

3'Emphasis added.
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voluntarily assumed a duty to ensure that Husch would fulfill these
obligations and that the Limited Partners could rely on the General
Partner's representations that Husch would do so. This conclusion turns not
on what the General Partner may or may not have understood its fiduciary
obligations to entail (a meaningless, subjective inquiry), but on the fact that
it actively undertook this role ostensibly (1) to actually confer a benefit on
the Limited Partners or (2) to convince them the self-interested transaction
would conform to the terms of the Partnership Agreement in order to
induce their approval. It is difficult, however, to discern on the present
record whether the duty assumed is limited to compliance with the express
terms of the Partnership Agreement or should be read more broadly to
include an opinion about the fairness of the transaction beyond a mere
process compliance checklist.

The state of the record precludes any conclusion other than that a
genuine issue of material fact exists about whether Husch fulfilled its
duties outlined in the Disclosure Statement.3' Summary judgment on this
claim must be denied.

E. Appraisal Process

1. General Subversion

Plaintiffs allege that the General Partner improperly influenced the
outcome of the appraisal process. Relying on handwritten notes that state
"11/7/94 Conf. call w/Mel 3:00 Denver Time. Also Jerry Kent & Stan
Johnson Mel @ $195 million. He said he would be comfortable @ $194.5
- &196 million,"32 plaintiffs conclude that "[a] finder of fact could
reasonably infer that Daniels had reduced its appraisal in order to please its
important client Charter," that "[u]nder no circumstances should Kent have
been involved in a conference call with Daniels and Fineberg as they
attempted to resolve their differences in appraisals, particularly where the
Agreement called for the appointment of a third appraiser if Daniels and
Fineberg could not agree," and that "[i]t is reasonable to infer from those
notes that Kent pressured Daniels to reduce its appraisal."33

Defendants respond by referring to the affidavit of Fineberg, who
testified that "[n]o one brought any improper influence or pressure to bear

"Defendants do not allege that Husch & Eppenberger ever provided the opinion
described in the Disclosure Statement.

32Pls.' App. Ex. 14.
33Ars. Br. at 17.
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on [him] in regard to [his] appraisal technique, methodology or results."-,
Fineberg also testified that his client was the Partnership, not the General
Partner, and that Husch provided any required interpretation of the
Partnership Agreement 5 Fitzgerald also testified that no one associated
with Charter exerted any improper influence.36 Defendants contend (1) that
the notes on which plaintiffs rely were never authenticated,37 (2) that
Daniels and Fineberg had already narrowed their valuations to $202.2 -
$204.5 million and that if a third appraiser had to be selected to decide any
unresolved differences, according to the Partnership Agreement, the
valuation of that third appraiser would have had to be in between the values
reached by Fineberg and Fitzgerald, and (3) that the point is moot because
the valuations at issue were updated in 1995 and the price eventually set by
the General Partner exceeded the valuations at issue in the notes as well as
the revised valuations. One must have substantial skepticism about
plaintiffs' claim the General Partner intervened to skew the appraisal
process through improper influence, given the ultimate $211 million price
paid. Moreover, the factual bases for this particular claim attacking the
process are clearly negated by defendants without any countervailing facts
produced by plaintiffs which could create a genuine issue of material facte s

2. Kagan Appraisal Influence

Plaintiffs allege that the General Partner improperly influenced the
appraisal conducted by Kagan by delaying provision of information,
sending "an intimidating and threatening letter" to Kidder, and pressuring
Flynn to reduce her appraisal. Plaintiffs also implicitly suggest that the
General Partner misrepresented the appropriate amount of the Partnership's
future capital expenditures.

Defendants respond by admitting they sent letters to Kidder and
provided a copy of at least one letter to Flynn. Their reasons for doing so,
they claim, were based on genuine concerns that Flynn's appraisal failed to
reflect certain aspects of the Partnership's value. Defendants also assert
that the terms of the Partnership Agreement established their duty with
respect to the valuation of the Partnership and that no provision of that
Agreement required them to cooperate with an appraiser other than the
appraisers appointed under the appraisal process conducted according to

'Fineberg Aff. 6
3-11d 1 4, 5.
'Fitzgerald Dep. at 135.
'AMoreover, in their briet plaintiffi fail to allege the identity of the author ofthe notes.
'Phillips v. Delmarva Power & Light Co., Del. Supr., 216 A.2d 281 (1966).
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the terms of the Partnership Agreement. Defendants are correct.
Moreover, Flynn testified that Kent appropriately analyzed the appraisal,
even though his letter was not one that Kagan would normally receive.39

Perhaps most importantly, Flynn testified that the recipient of the letters
sent on behalf of the General Partner never suggested any change to her
that would have resulted in a decrease, rather than an increase in her
valuation. However, defendants admit to providing information regarding
the Partnership's capital expenditures to Kagan because, unlike the other
appraisers, Flynn did not perform an independent analysis of the
Partnership's estimated capital expenditures. It appears that defendants
may not have provided this information to each of the appraisers." As a
result, there is a genuine issue of material fact relating to the claim that,
having agreed to provide information to Kagan, they may have breached
their fiduciary duty of loyalty by failing to provide equal information to
each of the appraisers in an effort to minimize the valuation and, thus, their
purchase price. It, of course, remains to be seen whether the trier of fact
could find this alleged breach relevant to any actual damage claim.
Summary judgment must be denied on this claim.

3. Individual v. Aggregate Valuation

Fitzgerald and Fineberg both valued the Partnership's assets
individually. That is, they valued each independent cable system and
aggregated the values to reach a value for the Partnership as a whole.
Fitzgerald testified that persons inside Daniels believed it better to
aggregate the individual values because the assets were geographically
dispersed and because the General Partner had the right of first refusal.42

Both Fitzgerald's initial September 30, 1994, and revised February 28,
1995, appraisals, however, make it clear that the "Procedures Letter"
directed Daniels to value the systems individually.43 The defendants allege
that Fineberg received his direction to value the assets individually from
Husch. In a letter to Fitzgerald, Flynn stated that Kidder had directed
Kagan to value the assets as a group and that such a direction was
consistent with Charter's representation that the assets would be purchased

39Flynn Dep. at 31-32.
4Id. at 111.
42Defs.' Reply Br. at 13.
2Fitzgerald Dep. at 60

43pJ. App. Ex. 7 at 14 (Sept. 30, 1994, Appraisal); Pl. App. Ex. 9 at 15 (Feb. 28, 1995,
Appraisal).

"The record does not appear to contain any evidence of this claim or the basis, if true,
of Husch & Eppenberger's decision to value the assets in this manner.
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