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Competitive Activities in the past. Therefore, since CFLP had not objected
to these activities, Fisher believed that MDC could freely engage in
Competitive Activities and to do business with CFLP's competitors.

C. Analysis

CFLP contends that Defendants thwarted discovery by invoking the
attorney-client privilege and work-product doctrine and denied any
contemporaneous understanding that CFI or its Affiliates would be allowed
to compete with CFLP or to engage in a Competitive Activity. Accordingly,
Plaintiff contends that Defendants should now be bound by their discovery
admissions and should not be allowed to introduce contrary testimony at I
trial or to take contrary positions in their briefs. I took the testimony, in any
event, to be sure that I understood the reformation claim.
[5] Nonetheless, at trial I repeatedly informed Defendants that the focus
on their reformation claims would be the understanding they possessed at the
time the Agreements were drafted. Defendants either candidly admitted
under oath that they had no relevant understandings, denied repeatedly that
such understandings existed at the time the 1993 Partnership Agreement was
drafted, at the time the 1996 Settlement Agreement was drafted, or at the
time the 1996 Partnership Agreement was drafted or simply refused to reveal
those understandings. To the extent, therefore, that Defendants' argue that
Cantor believed, at any time prior to the 1996 Partnership Agreement
amendments, that she would obtain a free, independent and strong MDC that
could freely engage in Competitive Activities and to compete with CFLP's
competitors, this argument is without merit. Cantor's contentions are not
credible. Moreover, as discussed below in Section VI C, the course of
dealing argument does not justify Fisher's belief that he would be able to
serve as MDC's Chairman and CEO while MDC provided software to CBB
to broker Treasuries.
[6-7] Reformation, when granted, reforms an agreement to match the
expectation and understanding of the party seeking reformation. Absent
such an understanding, there cannot possibly be a basis for reformation.
Moreover, even if one were able to conclude that Defendants had an
understanding that the Aireements provided what they now seek to obtain
through reformation, there is no evidence that Defendants acted under the
influence of fraud.

As a member of MDC's Board of Directors, Lutnick was aware of
MDC's proposed activities and Defendants concede that, contrary to
remaining attempting silent, Lutnick objected when he believed that MDC
was to engage in impermissible activities. There is also no support for the
contention that CFLP knew, and remained silent, about the Defendants'
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different expectations when the parties signed the relevant Agreements. The
fairest reading of the testimony about and the notes of the momentous Hotel
du Pont luncheon and later conference room meeting of parties and
attorneys, leads to the inescapable conclusion that both Cantor and Lutnick
knew that the issue ofa "free, strong and independent" MDC, as Defendants
wish to categorize it today, loomed as the gut-wrenching deal-breaker issue
that neither party wished to raise. Ending the 1996 litigation and the
personal and financial heartache surrounding it drove the parties to
settlement. The concept of a "free, strong, independent" MDC or MDC as
an active, potential vigorous competitor of CFLP controlled by free-wheeling
quislings, depending upon one's prospective at the time, could not be put on
the table and discussed by either party because it served as the Gordian knot
neither party wished to untie.
[8] At most, the evidence suggests that the Limited Partner Defendants
and MDC object now to the terms for which the Defendants previously
bargained or about which they remained silent at the critical point in the
1996 settlement negotiations. Contracts are not reformed to provide parties
with bargains they failed to obtain through negotiations. On Defendants'
counterclaims for reformation, I find for the Plaintiff.

I. Interpretation of the 1996 Partnership Agreement

CFLP's claims rest upon the allegation that the Limited Partner
Defendants breached their contractual and/or fiduciary obligations set forth
in Section 3.03 of the 1996 Partnership Agreement. Specifically, CFLP
contends that Section 3.03( a) of the 1996 Partnership Agreement provides
that CFI and its Affiliates shall not be allowed to engage in "Competitive
Activities" while they are partners ofthe Partnership. CFLP also asserts that
Section 3.03( b) imposes upon the Limited Partner Defendants a fiduciary
duty of loyalty and a contractual obligation not to cause harm to the
Partnership.

In response, the Limited Partner Defendants contend that Section
3.03(a) does not apply to CFI and its Affiliates and that, if it does, it is
merely a proviso that does not prohibit them from engaging in a Competitive
Activity but subjects CFI and its Affiliates who choose to engage in a
Competitive Activity to other Sections of the 1996 Partnership Agreement
that provide sanctions or impose other restrictions. The primary source of
these sanctions and/or restrictions, according to the Limited Partner
Defendants, is Article XI that imposes economic sanctions upon partners
engaging in a Competitive Activity and which states, in Section 11.02( c),
that "[n]othing in this Article XI shall be considered or interpreted as
restricting the ability of [a] Partner in any way from engaging in any
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Competitive Activity, or in other employment of any nature whatsoever."
Accordingly, from the Limited Partner Defendants' point-of-view, engaging
in a Competitive Activity is an activity that is permitted by Section 3.03(a)
and that, therefore, cannot be viewed as violating any duties contained in
Section 3.03(b). In the alternative, if this Court does not find that the
Limited Partner Defendants' interpretation is the only reasonable
interpretation of the 1996 Partnership Agreement, Defendants' assert that the
1996 Partnership Agreement is ambiguous and that the Court should admit
extrinsic evidence to interpret the Agreement.
[9-10] "[A] contract is ambiguous only when the provisions in
controversy are reasonably or fairly susceptible of different interpretations
or may have two or more different meanings."3 As discussed below, I find
that CFI and its Affiliates are not subject to Section 3.03(a) but that Section
3.03(b) imposes upon the Limited Partner Defendants a fiduciary duty of
loyalty. Because the 1996 Partnership Agreement is clear on its face,
Defendants' extrinsic evidence may not be considered. 9

A. The Relevant Provisions of the 1996 Partnership Agreement

Section 3.03(a) states, in pertinent part:
Nothing contained in this Agreement shall be deemed to
preclude the Managing General Partner, CFI or any of their
respective Affiliates from engaging or investing in or pursuing,
directly or indirectly, any interest in other business ventures of
every kind, nature or description independently or with others;
provided, that such activities do not constitute Competitive
Activities .... Neither the Managing General Partner, CFI nor
any of their respective Affiliates shall be obligated to present
any particular business opportunity to the Partnership, even if
such opportunity is of a character which, if presented to the
Partnership, could be taken by the Partnership.

Section 3.03( b) states, in its entirety:

Each Partner acknowledges its duty of loyalty to the
Partnership and agrees to take no action to harm (or that would
reasonably be expected to harm) the Partnership or any
Affiliated Entity.

"Rhone-Poulenc Basic Chem Co. v. American Motorists Ins. Co., Del. Supr., 616
A.2d 1192, 1196 (1992).

"Northwestern Nat'Ins. Co. v. Esmark, Inc., Del. Supr., 672 A.2d 41, 43 (1996).
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Section 1.01 of the 1996 Partnership Agreement states that "'Competitive
Activity' shall have the meaning given in Section 11.04(c)." Section
11.04(c) states, in pertinent part:

[A] Partner shall be considered to have engaged in a
Competitive Activity if such Partner while a Partner or during
the Restricted Period...

(ii) solicits any of the customers of the Partnership or any
Affiliated Entity (or any of their employees), induces such
customers or their employees to reduce their volume of
business with, terminate their relationship with or otherwise
adversely affect their relationship with, the Partnership or any

'Affiliated Entity...

(iv) directly or indirectly engages in, represents in any way, or
is connected with, any Competing Business, directly
competing with the business of the Partnership or of any
Affiliated Entity, whether such engagement shall be as an
officer, director, owner, employee, partner, consultant, affiliate
or other participant in any Competing Business or assists
others in engaging in any Competing Business in the manner
described in the foregoing clause (iv)!'

B. Defendants' Interpretation of the 1996 Partnership Agreement

The Limited Partner Defendants put forth numerous arguments in
support of their claims that Sections 3.03(a) and (b) do not prevent CFI and
its Affiliates from engaging in a Competitive Activity.

'A Competing Business, as defined by Section 11.04( c) of the 1996 Partnership
Agreement,:

(i) involves the conduct of the wholesale or institutional brokerage business,
(ii) consists of marketing, manipulating or distributing financial price
information of a type supplied by the Partnership or any Affiliated Entity to
information distribution services or (iii) competes with any other business
conducted by the Partnership or any Affiliated Entity if such business was
first engaged in by the Partnership or an Affiliated Entity...
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1. Defendants' Counterclaim That CFK iff Improperly
]Included Within Section 3.03(a)

In their Second Counterclaim, Defendants CE and Cantor allege that
CFI and its Affiliates are included, improperly, within the scope of Section
3.03(a). If Defendants' allegations are correct, Cantor and CE cannot be in
violation of Section 3.03(a).

Cantor and CFH allege that Plaintiff CFLP and Third-Party Defendant
CFGM breached the 1996 Settlement Agreement's covenant of good faith
and fair dealing.41 The 1996 Settlement Agreement provides that CH "will
hereafter be a Limited Partner for all purposes under the Partnership
Agreement... 42 According to Defendants, CE was initially included in
Section 3.03(a) because it was the Managing General Partner. Thus,
Defendants contend that CFLP and CFGM were required to remove CE and
its Affiliates from Section 3.03(a) and that, by failing to amend the 1995
Partnership Agreement properly, CFLP and CFGM breached an implied
covenant of good faith and fair dealing.

2. Defendants' hterpretation of Section 3.03(a)

In the alternative, if this Court were to conclude that CE is properly
subject to Section 3.03(a), Defendants contend that Section 3.03(a) permits
them to engage in Competitive Activities. Defendants' contention that
Section 3.03(a) should be interpreted to provide that "CE and its Affiliates
arepermittedto engage in any otherwise lawful Competitive Activity unless
another provision of the Agreement that applies to a Competitive Activity
precludes or limits them from engaging in that activity"43 is critical to
understanding their interpretation of the 1996 Partnership Agreement.
Defendants' arguments seek to show that no other section of the 1996
Partnership Agreement prohibits CHE or its Affiliates from engaging in a
Competitive Activity. Because Defendants contend that no other section of
the 1996 Partnership Agreement prohibits them from engaging in a
Competitive Activity, they conclude, therefore, that CE and its Affiliates are
permitted to engage in a Competitive Activity.

Defendants' first argument relies on Section 1.02(b) of the 1996
Partnership Agreement which states:

4lThe Second Counterclaim allegations against Lutnick were dismissed in an earlier
opinion. See Fitzgeraldv. Cantor, Del. Ch., C.A. No. 16297, Steele, V.C. (Nov. 10, 1998).

41996 Settlement Agreement at 2.
43Iris Cantor and Cantor Fitzgerald Incorporated's Proposed Findings of Fact and

Conclusions of Law at 32 (emphasis in original) (hereinafter Cantor/CFI Post-Trial OB).

[Vol. 26



UNREPORTED CASES

The Partnership hereby grants to CFI a perpetual, worldwide
non-exclusive license... to use the name 'Cantor Fitzgerald'
in connection with its business and activities; provided,
however, that CI shall not have the right to utilize such
license to conduct any Competing Business. (emphasis in
original).

Defendants contend that this Section merely prohibits CH from using the
"Cantor Fitzgerald" name when competing with the Partnership and that it
does not prohibit CI or its Affiliates from engaging in a Competitive
Activity or in other competition with the Partnership. Defendants raised this
argument in response to CFLP's motion for a preliminary injunction. I
concluded then, as I do now, that Section 1.02(b) explains the conditions
under which CFI may use the Cantor Fitzgerald name; it does not grant CFI,
much less any other limited partner, the right to compete with CFLP.
Because Section 1.02(b) states that CFI may not use the Cantor Fitzgerald
name if CFI is engaged in a Competing Business, a reader could infer that
there are circumstances under which CFI may engage in a Competitive
Activity or engage in a Competing Business, however, the reader would only
be able to determine the precise circumstances under which CFI may engage
in such activities by reading the remainder of the 1996 Partnership
Agreement.

In their post-trial briefs, Defendants Cantor and CFI next refer to
Section 9.02(d) that allegedly "concerns what payments CFI is entitled to
receive in the event that it withdraws or is removed as a General Partner
.".,44 But the 1996 Partnership Agreement does not contain a Section

9.02(d). In support of this argument, Defendants apparently are referring to
a previous version of the Partnership agreement. 4 Because the terms of the
1996 Partnership Agreement control the issues at hand and because I
conclude that there is but one clear and reasonable interpretation of those
terms, Defendants' arguments based on terms of a previous partnership
agreement will not be considered.

Finally, Defendants refer to Article XI that describes the conditions
under which partners are entitled to receive payments from the Partnership.
According to Defendants, although this section refers to a "Competitive
Activity," and describes the economic consequences that will be imposed
upon partners who choose to engage in a Competitive Activity, it does not

"Id. at 34.
'5Throughout their post-trial opening brief, CFI and Cantor refer to DX483 when

referring to the partnership agreement. DX 483 is the June 3,1993, version of the partnership
agreement. It is not the agreement in operation at the time Defendants engaged in the conduct that
forms the basis for Plaintiff's claims.
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prohibit any partner from engaging in a Competitive Activity. As
Defendants note, Section 11.02(c) states that "[n]othing in this Article XI
shall be considered or interpreted as restricting the ability of [a] Partner in
any way from engaging in any Competitive Activity, or in other employment
of any nature whatsoever."

In sum, Defendants' interpretation begins with the conviction that the
language of Section 3.03(a) allows CFI and its Affiliates to engage in a
Competitive Activity unless such action is restricted or prohibited by another
section of the 1996 Partnership Agreement. Finding no other section that
clearly prohibits such action, Defendants conclude that CH and its Affiliates
are allowed to engage in a Competitive Activity subject only to the
restrictions set forth in Section 1.02(b) on the use of the name "Cantor
Fitzgerald" and in Article X on receipt of payments from the Partnership.

3. Defendants' Lnterpretation of Section 3.03(b)

Cantor and CFI do not address the distinction in Section 3.03(b)
between harm and loyalty. Other than with reliance on extrinsic evidence,
which I shall not consider, they do not address the meaning of Section
3.03(b) except to state that what is allowed by Section 3.03(a) cannot be
prohibited by Section 3.03(b) and that CFLP's interpretation of Section 3.03
is not reasonable because if engaging in a Competitive Activity is prohibited
by Section 3.03(b) there would be no need for Section 3.03(a).

Defendant Fisher argues that, by using the term "acknowledge" rather
than a binding term such as "agree," Section 3.03(b) does not impose any
additional duty of loyalty on the partners but merely requires the partners to
"acknowledge" the loyalty the partners had to the Partnership "by virtue of
their relationship to the business."46 This loyalty, he argues, can not be a
fiduciary duty of loyalty but can merely be the loyalty they owe to their
employer and to the enterprise as a whole. Section 3.03(b) then continues,
according to Fisher, by requiring the partners to "agree" that, pursuant to the
duty already recognized, they will not harm the Partnership

C. Plaintiff's Interpretation of the 1996 Partnership Agreement

1. Defendants' Counterclaim

Plaintiff CFLP responds to Defendants' Second Counterclaim by
arguing that the continued inclusion of CFI and its Affiliates in Section

'Rodney Fisher's Proposed Findings of Fact and Conclusions of Lawon the Merits at 80
(hereinafter Fishers Post-Trial OB).

[Vol. 26



UNREPORTED CASES

3.03(a) grants these Defendants a benefit because Section 3.03(a) provides
that CI and its Affiliates are not required to present business opportunities
to the Partnership. CFLP does not address the Defendants' contention that,
by failing to remove CH and its Affiliates from Section 3.03(a), CFLP and
CFGM breached the covenant of good faith and fair dealing inherent in the
1996 Settlement Agreement CFLP evidently assumes too naively that CFI
and its Affiliates would not want to lose their right to pursue business
opportunities without first presenting them to the Partnership. Finally, CFLP
correctly notes that the 1995 and 1996 Partnership Agreements and 1996
Settlement Agreement provide that the Managing General Partner may
amend the Partnership Agreement without the consent of the Limited
Partners.'

2. Plaintiffs Interpretation of Section 3.03(a)

CFLP contends that Section 3.03(a) only makes sense if it is
interpreted as an express provision that prohibits CH and its Affiliates from
engaging in a Competitive Activity while they are partners of CFLP.
According to CFLP, if partner wishes to engage in a Competitive Activity
without violating the Partnership Agreement, the partner must first withdraw
from the Partnership. Like the Limited Partner Defendants, CFLP turns to
Section 11.02(c) to support its interpretation. Section 11.02(c) states:

Each Partner acknowledges that this Article XI is intended
solely to reflect the economic agreement between the Partners
with respect to amounts payable upon a Partner's Bankruptcy
or Termination. Nothing in this Article XI shall be considered
or interpreted as restricting the ability of[a] Partner in any way
from engaging in any Competing [sic] Activity, or in other
employment of any nature whatsoever...

The Limited Partner Defendants acknowledge only the second
sentence of Section 11.02(c). CFLP contends that the second sentence is
limited by the first. Thus, according to CFLP, Article XI applies only to
partners who have left the Partnership as a result of Bankruptcy or
Termination and has no application to partners while they are partners.

"'With one exception, not relevant here, discussed below at Section VII.
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3. Plaintifff Imterpretaion of Section 3.03(b)

CFLP contends that Section 3.03(b) contains two separate duties: the
fiduciary duty of loyalty and a duty not to harm the Partnership; the later of
which is not itself a fiduciary duty. Although CFLP asserts that the Limited
Partner Defendants' conduct breaches both duties, it contends that the
question of whether a partnership may create a fiduciary duty of loyalty by
contract (as opposed to restricting or expanding an existing fiduciary duty)
is an issue of first impression and suggests that this Court need not reach the
issue of whether Defendants have breached their fiduciary duty of loyalty as
Defendants' violation of their contractual obligation not to harm alone
supports a finding that Defendants breached Section 3.03(b). Nonetheless,
CFLP contends that our law permits partners in a limited partnership to
agree to be bound to a fiduciary duty of loyalty created by the partnership
agreement. It would, of course, appear necessary for some finding and
ruling in this regard as it constitutes the sole basis for CFLP's aiding and
abetting a breach of fiduciary duty claim against MDC.

D. Analysis

CFI and its affiliates should not be included within Section 3.03(a).
However, CFLP's interpretation of the 1996 Partnership Agreement is the
only reasonable interpretation and CFLP's interpretation does not depend on
whether CFI and its affiliates are or are not included within Section 3.03(a).
[11] The Limited Partner Defendants' proposed interpretation contains two
fatal flaws. First, Defendants' interpretation begins with the unfounded
assumption that the language in Section 3.03(a), which provides that
"[n]othing contained in this Agreement shall be deemed to preclude [CFI
and its Affiliates] from engaging in... business ventures.. provided, that
such activities do not constitute Competitive Activities," means that CFI and
its Affiliates are permitted to engage in a Competitive Activity unless the
Partnership Agreement otherwise provides. I find that Section 3.03(a),
viewed alone, out of the context of the entire 1996 Partnership Agreement,
does not support such an assumption and that, when Section 3.03(a) is
viewed in the proper context of the entire Agreement, as it must be, it does
not permit the identified parties to engage in a Competitive Activity.
Second, Defendants' argument depends upon a misinterpretation of Article
XI which, contrary to Defendants' contentions, only applies to partners when
they are no longer partners of CFLP. Defendants' interpretation that Article
XI applies to partners while they are partners is incorrect.
[12] As discussed below, CFLP's interpretation of the 1996 Partnership
Agreement does not rely on an unfounded assumption and is consistent with
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the clear language of Article XI. Because CFLP's interpretation fully
explains all sections ofthe 1996 Partnership Agreement and does not create
any internal contradictions in interpretation, I find that CFLP's interpretation
is a reasonable interpretation. Because CFLP's interpretation is the only
interpretation that is reasonable, I find that the language of the 1996
Partnership Agreement is clear on its face and that I need not resort to
extrinsic evidence in order to understand its meaning.48

1. Defendants' Counterclaim

[13] The 1996 Settlement Agreement provides that CE! "will hereafter be
a Limited Partner for all purposes under the Partnership Agreement...,09
Although CFGM, as Managing General Partner, has the power to amend the
Partnership Agreement, it may not use this general power in the 1996
Partnership Agreement or the 1996 Settlement Agreement to avoid express
provisions of the 1996 Settlement Agreement, one of which provides that
CFI shall be a Limited Partner for all purposes.

Section 3.03(a) of the 1995 Partnership Agreement provided:
CFIshall be required to devote to the affairs of the Partnership
such time and effort as may be reasonably necessary to conduct
properly the Partnership's affairs. Nothing contained in this
Agreement shall be deemed to preclude CF!or any Affiliate of
CFI from engaging or investing in or pursuing, directly or
indirectly, any interest in other business ventures of every kind,
nature or description independently or with others; provided,
that such activities do not constitute Competitive Activities
.... Neither CFI nor any of its Affiliates shall be obligated to
present any particular business opportunity to the Partnership,
even if such opportunity is of a character which, if presented
to the Partnership, could be taken by the Partnership (emphasis
added).

As amended in the 1996 Partnership Agreement, Section 3.03(a)
provides:

'See, e. g.. AIMP WL Inc. v. Horizon MentalHealth Managemen4 Ina, Del. Ch.,
C.A. No. 14465, at 5-6, Steele, V.C. (Oct. 3, 1996), affd, Del. Supr., 694 A.2d 844 (1997) (It is
well settled that extrinsic evidence is not to be used if the language is clear on its face.). See also
Eagleindus. Inc. v. DeVilbiss Health Care, Ina, Del. Supr., 702 A.2d 1228,1232 (1997) ("If a
contract is unambiguous, extrinsic evidence may not be used to interpret the intent of the parties, to
vary the terms of the contract or to create an ambiguity.").

'1996 Settlement Agreement at 2.
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The Managing General Partner shall be required to
devote to the affairs of the Partnership such time and effort as
may be reasonably necessary to conduct properly the
Partnership's affairs. Nothing contained in this Agreement shall
be deemed to preclude the Managing General Partner, CFI or
their respective Affiliates from engaging or investing in or
pursuing, directly or indirectly, any interest in other business
ventures of every kind, nature or description independently or
with others; provided, that such activities do not constitute
Competitive Activities .... Neither the Managing General
Partner, CFI nor any of their respective Affiliates shall be
obligated to present any particular business opportunity to the
Partnership, even if such opportunity is of a character which,
if presented to the Partnership, could be taken by the
Partnership (emphasis added).

At the time ofthe 1996 Settlement Agreement, CH and CFGM were
both General Partners and CFT was the Managing General Partner. As a
result of, and after, the 1996 Settlement Agreement, CFI withdrew as
Managing General Partner and General Partner and CFGM became CFLP's
only Managing General Partner or General Partner.

The first sentence of Section 3.03(a) in the 1995 and 1996 Partnership
Agreements clearly refers to the need to have the Managing General Partner
devote sufficient time to the Partnership's affairs. Thus, the 1995
Partnership Agreement referred to "CFI" because it was the Managing
General Partner. The second and final sentences of the 1995 Partnership
Agreement continued the reference to "CF" and there is no indication in the
Agreement or from the evidence submitted by the parties to suggest any
intention to refer to CFT other than in its role as the Managing General
Partner. In other words, there is no indication that, even if F had not been
the Managing General Partner, that CH would either be subject to, or would
hdve the benefit ofsection 3.03(a)."

Through the amendments, CFGM has, in the first sentence, replaced
the former Managing General Partner with the current Managing General
Partner by replacing the reference to "CFI" with a reference to "The
Managing General Partner." In the second and last sentences, however,

'It is not clear whether Section 3.03(a) should be viewed as only providing a benefit.
Because this Court does not need to and has not addressed whether all activities falling under the
definition of Competitive Activities would be activities that breach Section 3.03(a), as well as
Section 3.03(b), the later of which applies to all partners, it is not clear whether Section 3.03(a)
imposes a greater restriction on the parties mentioned or provides a benefit by not requiring the
parties to offer business opportunities to the Partnership.
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CFGM elected not to replace "CH" with "The Managing General Partner."
Instead, it added CFGM without removing CFI. By this action, CFGM
obtained the unquestioned benefit of Section 3.03(a) while subjecting itself,
CFI and their Affiliates to the prohibition on Competitive Activities.

The 1996 Settlement Agreement clearly provides that CFI shall be a
Limited Partner for all purposes under the Agreement. CFGM's power to
amend the Partnership Agreement cannot be used to avoid its separate
contractual commitment in the 1996 Settlement Agreement to provide that
CFI shall "be a Limited Partner for all purposes." Therefore, I reform
Section 3.03(a) ofthe 1996 Partnership Agreement to: (1) replace the phrase
"the Managing General Partner, CFI or their respective Affiliates" with the
phrase "the Managing General Partner or its Affiliates;" and, (2) replace the
phrase "Neither the Managing General Partner, CFI nor any of their
respective Affiliates" with the phrase 'Neither the Managing General Partner
nor its Affiliates.. .".s Neither CFI nor its Affiliate, Iris Cantor, have
breached Section 3.03(a) of the 1996 Partnership Agreement.

2. Interpretation of Section 3.03(a)52

[14] Section 3.03(a), which provides that "[n]othing contained in this
Agreement shall be deemed to preclude [specified parties] from engaging in
... business ventures... provided, that such activities do not constitute
Competitive Activities," does not expressly state that the parties specified
may engage in a Competitive Activity nor does it expressly state that they

"Ii note that this claim is for breach of an implied covenant ofgood faith and fair dealing.
Although, to me, this does not seem to be the proper claim, I understand why Defendants choose
to raise the issue in this form. This covenant is breached when a party engages in arbitrary or
unreasonable conductthathas the effect ofpreventing the otherparty to that contract fromreceiving
the fuits of the contract. See Wgus v. Salt Pond Investment Co., Del. Ch., 498 A.2d 151, 159
(1985). In this case, I do not see what fruits the Defendants have missed by Plaintiffs attempt to
enforce Section 3.03(a). Moreover, a claim for breach of the implied covenant '!must demonstrate
that the conduct at issue involved fraud, deceit, or misrepresentation." ContinentalInsurance Co.
v. Rutledge & Co., Del. Ch., CA No. 15539, at 32, Chandler, C. (Jan. 10, 2000). This Defendants
do not demonstrate.

The 1996 SettlementAgreement clearly states that itwill serve as the amendments to the
Partnership Agreement to the extent practicable. See 1996 Settlement Agreement Section 2(d). The
1996 Partnership Agreement merely contains a mistake and needs to be conformed to the 1996
Settlement Agreement. While I agree that the mistakes should be and will be rectified, there is no
basis for liability despite that implication in Defendants' counterclaim.

'If on appeal the Supreme Court were to conclude (1) that the reference to "CFI" (as
opposed to the'"amaging General Partner") indicates that CFI was included in Section 3.03(a) for
reasons other than the fact it was the Managing General Partner, and thus (2) that "CH" should
remain in Section 3.03(a), it would be helpful to have the interpretation of the entire Agreement
already completed as the parties have fly briefed this issue. Moreover, the Agreement, which is
still in effect, guides the parties' current conduct, eventhough lultimately conclude that only CFGM
and its Affiliates are subject to the provisions of Section 3.03(a).
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may not. Thus, the meaning of Section 3.03(a) is only revealed by
examining the 1996 Partnership Agreement as a whole.

The consequences of engaging in a Competitive Activity are detailed
in Article XI. Section 11.01 addresses the conditions under which a partner
may transfer shares and its interpretation is not now at issue.53 Section 11.02
describes the conditions under which a partner will be entitled to receive
payments (in the form of a "Base Amount" and "Partner's Additional
Amount") from the Partnership. Section 11.03 describes the calculation of
the "Base Amount" and Section 11.04 describes the conditions under which
a partner may be entitled to payment of a "Partner's Additional Amounts."
In sum, upon leaving the Partnership, a partner is entitled to receive-the
"Base Amount." Whether a partner is also entitled to receive the "Partner's
Additional Amounts" depends on whether the partner has engaged in a
Competitive Activity.

Section 11.02(a) states that, except as otherwise provided, upon
Bankruptcy or Termination of a limited partner, the Partnership shall
purchase the limited partner's Partnership units pursuant to the terms and
conditions set forth in Article XI. It also~provides that "[s]oley for purposes
of this Article XI, all references to Partners shall include any Terminated or
Bankrupt former Partner unless the context clearly indicates otherwise."

Section 11.02(b) states:

Each Partner acknowledges and recognizes that [Partners will
have access to] information critical to the success of the
business of the Partnership and the Affiliated Entities and will
have an extraordinary opportunity to participate in the growth
of the business of the Partnership. Each Partner also agrees
that certain actions.., including.., engaging in a Competitive
Activity . . . while a Partner is a Partner or during the
Restricted Period would harm the Partnership or the Affiliated
Entities. Accordingly, in consideration of being afforded the
opportunity to become a Partner, each Partner agrees to the
economic terms set forth in this Article X.

Section 11.02(c) states in relevant part:

Each Partner acknowledges that this Article XI is intended
solely to reflect the economic agreement between the Partners

"Athorough discussion of Section 11.01 may be found inFzgeraldv. CantorDel. Ch.,
C.A. 16297, Steele, V.C. (Mar. 23,1999) in which this Court granted CFIs and Cantors motion for
summary judgment on Plaintiffs ninth cause of action.
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with respect to amounts payable upon a Partner's Bankruptcy
or Termination. Nothing in this Article XI shall be considered
or interpreted as restricting the ability of [a] Partner in any way
from engaging in any Competing Activity, or in other
employment of any nature whatsoever.

Finally, Section 11.02 (d) states in relevant part:

Each Partner consents to the economic terms of this Article XI
and agrees that a Partner who does not engage in a Competitive
Activity during the Restricted Period shall be entitled to all
amounts payable pursuant to Sections 11.03 and 11.04. A
partner who chooses to engage in a Competitive Activity shall
be entitled to receive all amounts payable pursuant to Section
11.03 and shall be entitled to receive additional amounts as are
provided in Section 11.04 to the extent that such amounts are
payable prior to the date on which a Partner first participates in
a Competitive Activity.

When read together, it is clear that Sections 11.02(c) and (d) provide
that if a partner is Terminated or is Bankrupt, the partner may seek to earn
income in any manner the partner wishes. The caveat, however, is that ifthe
former partner chooses to earn income by engaging in a Competitive
Activity, the partner will not receive, in exchange for the partner's units, any
of the additional amounts to which the partner would otherwise be entitled
under section 11.04.' Subsections 11.02(c) and (d) do not grant the Limited
Partner Defendants the right to engage in a Competitive Activity or to
compete with CFLP.

Any remaining confusion as to whether the economic sanctions
imposed by Article XI apply only to partners after they leave the Partnership
or whether the parties to Partnership Agreement did not intend to allow an
active partner to engage in a Competitive Activity is resolved by
examination of Sections 12.02(a) and 11.04(h). Section 12.02(a) provides
that "[e]xcept as otherwise agreed in writing by the Managing General
Partner, the Partnership shall have the right to redeem any or all of the Units
held by each Unitholder at any time and from time to time." Redemption
pursuant to Section 12.02(a) is included within the 1996 Partnership
Agreement's definition of Termination.55 Thus, the Partnership, upon

'he former partnermay, however, receive the additional amounts up until the time when
the partner begins to engage in a Competitive Activity. See 1996 Partnership Agreement Section
11.02(d).

"See Id. Section 1.01.
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concluding that a partner was engaging in a Competitive Activity, could
redeem a partner's units and thus subject a partner to the provisions of
Article XI, which apply to a Terminated partner.

Section 11.04(h) provides:

Notwithstanding anything to the contrary, the Personal
Representative of a Partner who has become a Terminated
Partner on account of death shall receive payment of his or her
Additional Amounts at the same time such Personal
Representative receives payments of the deceased Partner's
Base Amount pursuant to Section 11.03; provided, however,
that the Personal Representative of a deceased Partner shall not
be entitled to receive payment of such Additional Amounts if
the deceased Partner engaged in a Competitive Activity prior
to his or her death.

Section 11.04 only makes sense if it refers to the situation where a
partner, who is prohibited from engaging in a Competitive Activity, engages
in a Competitive Activity but dies before leaving the Partnership. In such
a case, either because the Partnership did not know of the Competitive
Activity or knew but had not yet completed redemption of the partner's units
pursuant to Section 12.02(a), it is necessary to provide that the partner would
not be entitled to the Additional Amounts to place the partner in the same
position as a partner who had engaged impermissibly in a Competitive
Activity after leaving the Partnership or who had his or her units redeemed
because he or she engaged in a Competitive Activity before leaving the
Partnership. If the economicsanctions in Article XI applied to partners
while they are partners, it would not be necessary to include Section
11.04(h). But Article XI sanctions only apply to partners who are prohibited
from engaging in a Competitive Activity and who engage in a Competitive
Activity during the "Restricted Period,' which is defined as the "four year
period immediately following the date on which a Partner ceases, for any
reason, to be a Partner of the Partnership." 6

Because, pursuant to Section 12.02(a), the Partnership may redeem
a partner's units, thereby terminating a partner from the Partnership and
subjecting the former partner to sanctions of Article XI, the only time that
the provisions of the Partnership Agreement do not allow the Partnership to
impose sanctions on a partner who has engaged, impermissibly, in a
Competitive Activity is when the partner, for whatever reason, is not yet
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subject to the "Restricted Period." 57 The only circumstance when the terms
of the 1996 Partnership Agreement do not allow for the Partnership to force
a partner, who has engaged in a Competitive Activity, to enter the Restricted
Period, is when the partner has died after engaging in a Competitive Activity
but before leaving the Partnership. Therefore, Section 11.04(h) fits neatly
into CFLP's interpretation of the Partnership Agreement by ensuring that no
partner who is prohibited from engaging in a Competitive Activity is able to
engage in a Competitive Activity and receive the full economic benefit
obtained by partners who do not engage in a Competitive Activity.

Defendants agree that partners who engage in a Competitive Activity
are subject to the provisions of Article X, but because Defendants also
assume that Section 3.03(a) permits certain parties to engage in a
Competitive Activity while they are partners unless otherwise prohibited,
they must argue that the sanctions of Article X apply to the parties
mentioned in Section 3.03(a) while they are partners. Because Article X,
in relevant part, clearly does not apply sanctions to partners while they are
partners, Defendants' argument must be incorrect Defendants' interpretation
of the 1996 Partnership Agreement fails to persuade for a second reason. If,
as argued by Defendants, Section 3.03(a) permits the specified parties to
engage in a Competitive Activity and engaging in a Competitive Activity is
prohibited only if a Section other than 3.03(a) prohibits that activity then,
even under Defendants' interpretation, engaging in a Competitive Activity
is prohibited by the 1996 Partnership Agreement because, as discussed
immediately below, it is prohibited by Section 3.03(b).

3. Interpretation of Section 3.03(b)

Pursuant to Section 3.03(b), "[e]ach Partner acknowledges its duty of
loyalty to the Partnership and agrees to take no action to harm (or that would
reasonably be expected to harm) the Partnership or any Affiliated Entity."
Contrary to Defendants' contentions, CFLP's interpretation of Section
3.03(b) does not conflict with CFLP's (and this Coures) interpretation of
Section 3.03(a). The sections are neither redundant nor ambiguous.
Pursuant to Section 3.03(b) all Partners acknowledge that they have
assumed a duty of loyalty and agree not to engage in actions reasonably
expected to harm the Partnership. Pursuant to Section 3.03(a), the
Partnership acknowledges that certain parties are not "obligated to present
any particular business opportunity to the Partnership, even if such

'Section 12.02(a) ofthe 1996 Partnership Agreementprovides that the Partnership may
be prevented fiom redeeming a partner's units (and thus subjecting a partner to termination and the
sanctions ofArticle XI) by agreements otherthan the Partnership Agreement The existenceofsuch
other agreements, however, does not affect the interpretation of the 1996 Partnership Agreement.
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opportunity is of a character which, if presented to the Partnership, could be
taken by the Partnership." Thus, Section 3.03(a) limits the duties assumed
by certain partners under Section 3.03(b).

4. Conclusion

In sum, Defendants fail to provide a reasonable explanation of the
1996 Partnership Agreement Their proposed explanation, which asserts that
Section 3.03(a) permits Competitive Activities unless otherwise prohibited,
depends upon an unfounded assumption and an obviously incorrect
interpretation of Article XI. Therefore, Defendants' interpretation of the
1996 Partnership Agreement cannot be correct or even one of several
possible reasonable interpretations.
[15] CFLP's interpretation, on the other hand, is reasonable and creates no
ambiguity in the terms of the 1996 Partnership Agreement. Defendants'
arguments fail to establish that Plaintiffs interpretation is internally
inconsistent or relies on the existence of redundant or unnecessary terms.
Because the 1996 Partnership Agreement is not ambiguous and because
Plaintiffs interpretation is the only reasonable interpretation, it is the correct
interpretation.

I conclude that, as a matter of law, the 1996 Partnership Agreement,
properly interpreted, provides that the parties specified in Section 3.03(a) are
prohibited from engaging in Competitive Activities and that all partners have
a duty of loyalty to not to take action that would harm the Partnership."
This conclusion does not, however, address the issues of whether, as a matter
of law, parties to a limited partnership agreement may establish, by the terms
of the agreement, that limited partners who neither manage, operate, nor
govern the partnership may bind themselves to afiduciary duty of loyalty or
whether, in this case, the parties properly created such a duty.

'As the proper interpretation reveals, contrary to Cantors and CF's contention, that
Section 3.03(b) applies to Cantor and CI (including while they are causing an Affiliated Entity to
engage in a Competitive Activity), the portions of Cantors and CF's First and Second
Counterclaims alleging that Section 3.03(b) provides immunity are incorrect. Accordingly, the
Counterclaims which allege (1) thatthe amendments relating to the status ofMDC are null and void
and (2) that Plaintiff CFLP and Counterclaim.Defendant CFGM have breached the Partnership
Agreement'r implied covenant of good faith and fair dealing relating to the status of MDC are
resolved in favor of the Plaintiff and Counterclaim Defendant.
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5. May the Partners of a Delaware Limited Partnership
Agree in Their Partnership Contract That Partners,
Including Those Limited Partners who do not Participate
in the Management or Operation of the Partnership,
Should be Subject to a Fiduciary Duty of Loyalty?

[16] CFLP is a Delaware limited partnership governed by the Delaware
Revised Uniform Limited Partnership Act ("DRULPA") 9 This "Acfs
basic approach is to permit partners to have the broadest possible discretion
in drafting their partnership agreements and to furnish answers only in
situations where the partners have not expressly made provisions in their
partnership agreement."' Section 17-1101 (c) of the Act provides that "[i]t
is the policy of [the Act] to give maximum effect to the principle of freedom
of contract and to the enforceability of partnership agreements." Section
17-1101 (d) provides:

To the extent that, at law or in equity, a partner or other person
has duties (including fiduciary duties) and liabilities relating
thereto to a limited partnership or to another partner... (2) the
partner's or other person's duties and liabilities may be
expanded or restricted by provisions in a partnership
agreement.

The Limited Partner Defendants contend that this language precludes a
limited partnership from creating duties that do not exist separately at law
or in equity.

Relying primarily on ElfAtochem,6' CFLP argues that the phrase
"duties or liabilities may be expanded or restricted by provisions in a
partnership agreement" in Section 117-1101(d) is not intended to limit the
types of duties that may be addressed in a partnership agreement to those
duties that exist separately at law or in equity. In other words, according to
CFLP, Section 17-1101(d) allows a partnership to modify existing duties and
to create additional new duties.
[17] In Elf Atochem, plaintiff argued that Section 18-109(d) of the
Delaware Limited Liability Company Act (the "LLC Act")62, which provides
that an LLC agreement "may" vest non-exclusive jurisdiction in a foreign

-6DeJd C §§ 17-101 to 17-1111.
60EYfAtochemN.Am, Ina v. Jaffari, Del. Supr., 727 A.2d 286, 291 (1999) (quoting

MARTIN I. LUBAROFF & PAUL M. ALTMAN, LUBAROFF & ALTMAN ON DELAWARE
LIMITED PARTNERSHIPS, § 1.2 (1998)).

61727 A.2d 286.
26 DeL C §§ 18-101 to 18-1109.
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jurisdiction or exclusive jurisdiction in Delaware courts or arbitrators, did
not allow the LLC agreement to vest exclusive jurisdiction in a foreign
jurisdiction. Even though Section 18-109 did not provide that the parties
may agree to exclusive foreign jurisdiction, neither did the LLC Act provide
that the parties' choices were limited to the delineated options. The Supreme
Court stated that, "[i] n general, the legislature's use of'may' connotes the
voluntary, not mandatory or exclusive, set of options"' and concluded that
interpretation of "may" as a permissive, rather than as a restrictive, term
"complements the overall policy of the [LLC] Act to give maximum effect
to the parties' freedom of contract."" Accordingly, the Supreme Court
affirmed this Court's judgment that the parties were allowed to vest exclusive
jurisdiction in a foreign jurisdiction.
[18] The Limited Partner Defendants acknowledge the reasoning and
holding of ElfAtochem and recognize that both the LLC Act and the
DRULPA are designed to give maximum effect to the parties' freedom of
contract. Nonetheless, they contend that even if Section 17-1 101(d) of the
DRULPA is properly interpreted in a way that does not restrict the types of
duties that may be addressed in a partnership agreement to those duties that
pre-exist at law or in equity, the types of duties that may be addressed are,
nonetheless, restricted by concerns of public policy. For example,
Defendants contend that the parties to the Partnership Agreement may not
contract to that which violates statutory law. But there is no argument in this
case that the parties, by agreeing that the Limited Partner Defendants are
subject to a duty of loyalty have violated statutory law. Nothing in
DRULPA or our case law expressly prohibits a limited partnership
agreement from providing that limited partners are subject to duties that the
common law or equity does not independently impose upon them.

The Limited Partner Defendants attempt to distinguish ElfAtochem
by assirting that, in this case, even if "may" is interpreted as allowing the
creation of duties by contract, afidciary duty of loyalty may not be imposed
upon the Limited Partner Defendants because they have no management
authority, do not participate in Partnership governance, and "[e]quity does
not impose fiduciary obligations on limited partners unless they have
governing authority."65 In support of their position, the Limited Partner
Defendants refer to cases where our Courts have held that because, or to the
extent that, a limited partner has governing authority, the limited partner may
be subject to fiduciary obligations."

-ElfAtochern, 727 A.2d at 296."Id
65Fisher's Post-Trial OB at 62.
'See, e.g., KEPropertyManagemert In v. 275MadsonManagementIn, Del. Ch.,

C.A. No. 12683, at 24, Hartnett, V.C. (July 27, 1993).
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In post-trial briefing and at post-trial oral argument, the parties
vigorously debated whether our law imposes default fiduciary duties on
limited partners and whether a fiduciary duty of loyalty is an equitable and/or
contractual concept. The parties contend that these issues have not been
addressed by our Courts and/or that this Court has issued conflicting
opinions.6' I disagree.
[19-23] Defendants correctly assert that our Courts have not found
limited partners subject to default fiduciary duties in the absence of a
fiduciary relationship. In at least three cases this Court found that limited
partners may be subject to fiduciary duties. In each case, the Court noted the
existence of a fiduciary relationship. In KE Property Management," a
limited partnership agreement empowered a limited partner to participate in
control of the partnership by granting the ability, under specified
circumstances, to remove the general partner. Then Vice Chancellor, now
Justice, Hartnett held that "to the extent that a partnership agreement
empowers a limited partner [with] discretion to take actions affecting
governance of the limited partnership, the limited partner may be subject to
the obligations of a fiduciary.. .,69 In James River-Pennington Ina v.
CRSS Capita Inc.," the limited partner owed a fiduciary duty of loyalty
to the partnership and to the other partners because it controlled the general
partner through the votes of three of its six directors. In RJAssociates, Inc.
v. Health Payers' Organization Limited Partnership, HPA, Inc.," the
Court noted that even though the partnership agreement provided that the
limited partners shall not participate in the operation, management or control
of the partnership, the limited partner was involved in the governance and
operation of the partnership and the limited partner was entitled to designate
a majority of the general partner's board of directors.
[24] The defendants in Kahn v. Icahn and Sonet v. Timber Co.,
although not limited partners, also stood in a fiduciary relationship to a
limited partnership and to other partners. Citing to Section 17-1101, the
Court in Kahn explained that "Delaware law permits partners to agree on
their rights and obligations to each other and to the partnership. This is so
even when Delaware law might impose different rights and obligations

"rhe parties kindly spared me the more cynical bit occasionally profened argunent that
because our Supreme Court has yet to speak to the issue that this Court should therefore not presume
to address the subject definitively.

I1d
69Id at 24.
7'DeI. Ch., CA. No. 13870, Steele, V.C. (Mar. 6, 1995).
7IDel. Ch., C.A. No. 16873, Jacobs, V.C. (July 16, 1999).
'Del. Ch., CA. No. 15916, Chandler, C. (Nov. 12, 1998); affd, Del. Supr., No. 524,

1998,2000 WL 140018 (Jan. 24,2000).
'Del. Ch., 722 A.2d 319 (1998).
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absent such agreement."'74 Because the partnership agreements in kahn and
Sonet addressed and permitted the actions alleged to be breaches of fiduciary
duty, the Court dismissed plaintiffs' claims.

Apparently interpreting the Chancellor's decisions in Zahn and Sonet
as applying only to the fiduciary obligations ofa general partner in a limited
partnership, Plaintiffargued post-trial that this Court has not clearly resolved
whether limited partners are subject to default fiduciary duties. In support
of this argument, CFLP relies on cases where this Court has referred to
Section 17-1105 of the DRUPLA which provides that "[i] n any case not
provided for in this chapter the Delaware Uniform Partnership Law
[DUPL7 ... and the rules of law and equity... shall govern" and to DUPL
Section 1521 which provides that all partners are accountable as fiduciaries.
[25] As discussed above, however, in these cases, the Court noted the
existence of a fiduciary relationship that formed the basis for fiduciary
duties. Furthermore, the Court's references to statute were consistent with
the Chancellor's conclusion in Sonet, that only when the partnership
agreement is "silent or ambiguous, or where principles of equity are
implicated, will a Court begin to look for guidance from the statutory default
rules, traditional notions of fiduciary duties, or other extrinsic evidence."'76

[26-27] Any lingering doubts as to whether this Court should turn to
statute to impose fiduciary duties upon limited partners who do not
participate in the management or control of the partnership or as to whether
Sonet could be interpreted as applying only to general partners were put to
rest in Bond Purchase, L.L.C v. Patriot Tax Credit Properies, L.P., "
where the parties directly raised the issue of whether a limited partner could
be subject to default fiduciary duties in the absence of a fiduciary
relationship. In BondPurchase, the plaintiff limited partner7" did not stand
in a fiduciary relationship with the partnership and other partners. None of
the factors which this Court had previously recognized as establishing a
fiduciary relationship, and thus giving rise to corresponding fiduciary duties,
existed. Unlike the limited partners in lIE Property Management, James
River-Penningon and B! Associates, there was no allegation that the
limited partner controlled the general partner, that the limited partner was in
common control with the general partner, or that the partnership agreement
provided the limited partner with power to take action affecting the
management or operation of the partnership. Moreover, I specifically noted

74Kahn at 5.
76De C §§ 15-101 to 15-1210.

Sonel, 319 A.2d at 324.
"Del. Ch., C.A. No. 16643, Steele, V.C. (July 23, 1999).
7'he plaintiff in BondPurchase was not, in all respects, a "limited partner." However,

for the purpose of this discussion, the description is accurate.
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that this Court in KE Property Management limited its reliance on statute
to situations where the partnership agreement establishes a fiduciary
relationship. Thus, in AE Property Management, the CourVs reference to
statute was supported by equitable principles springing from a fiduciary
relationship as well as a partnership agreement that was silent on the scope
of the corresponding fiduciary duties. Because I found no contractual
language in Bond Purchase creating a fiduciary relationship nor an intent
to impose fiduciary duties, I concluded that the plaintiff limited partner owed
no fiduciary duties to the partnership or to other partners.
[28-30] CFLP's claims in this case raise a question I had no need to
address in Bond Purchase: whether parties to a limited partnership
agreement may contractually impose fiduciary duties on limited partners who
otherwise have no power to manage or to control the partnership.
Defendants assert that: "[t] here is no case law directly prohibiting the
creation of fiduciary duties by c6ntract precisely because it is unprecedented
for a contract to purport to create traditionally equitable duties (e.g. fiduciary
duties)."' Defendants seem to conclude that the relationship described by
the term "fiduciary" is limited to management or control of another's
resources independent of one's own. Even as basic a resource as Black's
Law Dictionary recognizes that a fiduciary relationship can exist "when one
merely places trust in the faithful integrity of another, who as a result gains
superiority or influence over the first" and that a "fiduciary" is "one who
owes to another the duties of good faith, trust, confidence and candor.180

The duty of loyalty that parties may impose upon one another by mutual
assent in a contract, whether management, operational, or governance
responsibilities follow or not, is a mutual exchange of a promise to treat one
another with good faith, trust, confidence and candor. It is a promise
articulated to define a mutually agreed relationship explicitly beyond that of
any "implied!' duty of good faith in an ordinary contract. This is hardly a
shocking expectation to seek and to bargain for even in the harsh,
competitive world of brokering Treasuries.
[31-32] Unprecedented or not, the Limited Partner Defendants cannot
credibly argue that they have not knowingly and willingly accepted the
obligation of a fiduciary duty of loyalty to the CFLP Partnership. And, in
this situation, holding that the parties to the CFLP 1996 Partnership
Agreement could bargain to impose a fiduciary duty of loyalty on the limited
partners is not remotely offensive to any concerns of public policy. To the
contrary, upholding the right ofthese partners to agree by a mutual exchange
of dependent promises that they will not act in ways that threaten to destroy

79Fisher's Post-Trial OB at 110 (emphasis in original).
-BLACK'S LAW DICTIONARY, 256-57 (Pocket ed. 1996).
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the common mission and purpose of the partnership upholds DRUPLA's
policy of affording partners "the broadest possible discretion in drafting their
partnership agreements."81 The duty of loyalty proclaimed in the 1996
Partnership Agreement requires no dependency upon a default concept to a
narrow definition derived from corporate common law. The scope of the
duties owed by the parties must be determined by reference to the nature of
this particular business enterprise. 2

[33] CFLP's existence and effectiveness depends upon its partners' loyalty
to the Partnership. The record in this case clearly establishes that brokering
Treasuries is a very competitive business and that CFLPjealously guards its
dominant position in the market. Approximately eighty to ninety percent of
CFLP's profit is derived from the brokerage of Treasuries and the sale of
Treasury related data.' CFLP provides a service by creating a marketplace
for Treasuries and the success of that service depends upon the loyalty of its
employees and its partners. As Lutnick explained, CFLP is not a publicly
traded partnership. Many partners are employees or family members of
employees. The success of this still highly personalized business activity
depends in large part on the stability of the Partnership and a sense of
commitment to a common purpose. The capital needed to maintain or
expand CFLP's position in the marketplace is contributed by its partners. A
duty of loyalty is necessary to get partners to commit funds free of the fear
that their fellow partners will compete in the very business that is central to
CFLP's success: the brokerage of Treasuries. The CFLP Limited Partners,
like partners in a general partnership, must be able to rely on a mutuality of
commitment and purpose. CFLP's Limited Partners are not akin to
shareholders investing in a corporation. CFLP's Limited Partners would not
rationally warrant the ability to compete in a way that would harm the
Partnership and their fellow partners--the Partnership's source of capital.
Allowing such competition would undermine the Partnership's financial
structure and destroy the morale of this people-oriented enterprise.

81EfAtochem, 727 A.2d 286, 291.
a'As in Cencom Cabe Income Partners, LP. LMg., Del. Ch., CA. No. 14634, Steele,

V.C. (Jan. 27,2000), the issues in this case may notbe resolved by blindreferenceto existing default
rules or precedents established in other business settings. While these concepts may provide
guidance, they do not reflect the unique nature of the partnership setting.

S3Lutnick 5/13/99 at 314-6; Simon 6/25/98 at 46-8.
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TV. Application of the Partnership Agreement

A. Did CFI or Cantor Engage in "Competitive Activities" in
Violation of Section 3.03(a) of the 1996 Partnership Agreement?

Because I concluded in Section III D (1) that CI and its Affiliates are
improperly included within Section 3.03(a), Plaintiffs claims based on this
Section are resolved in favor of Defendants. If, despite my confidence that
they should not be, however, CFI and its Affiliates were included within this
Section, the outcome would be as described below.

Plaintiff contends that, if CFI and its Affiliates are subject to Section
3.03(a), then Cantor and CFI have breached Section 3.03(a) of the 1996
Partnership Agreement. Section 3.03(a) prohibits the "Managing General
Partner, CFI or any of their respective Affiliates from engaging or investing
in or pursuing... Competitive Activities." Cantor is an Affiliate of CFI."'

By entering into the licensing agreement with CBB, MDC engaged
in a "Competing Business" because the agreement "involve[d] the conduct
of the wholesale or institutional brokerage business" 5 and because the
resulting business "compete[d] with... other business conducted by the
Partnership or any Affiliated Entity [and] such business was first engaged in
by the Partnership or an Affiliated Entity.""

If Cantor were included within the prohibition in Section 3.03(a),
Cantor, as a director and owner of MDC, would have engaged in a
Competitive Activity as defined by Section 11.04(c) of the 1996 Partnership
Agreement which provides that a partner engages in a Competitive Activity
when th6 partner "directly or indirectly engages in, represents in any way, or
is connected with, any Competing Business, directly competing with the
business of the Partnership or of any Affiliated Entity, whether such
engagement shall be as an officer, director, owner, employee, partner,
consultant, affiliate or other participant in any Competing Business."
Because Cantor is a director and the controlling shareholder of MDC, a
Competing Business, she would have engaged in a Competitive Activity. 7

If Cantor, an Affiliate of CFI, had engaged in a Competitive Activity, CFI

'Section 1.01 ofthe 1996 Partnership Agreement defines "Affiliate" as "any Person that
directly or indirectly through one or more intermediaries controls or is controlled by or is under
common control with the specified Person." Cantor, through the Iris Cantor Trust, is CFI's
controlling shareholder. Cantor, therefore, is an Affiliate of CFI.

111996 Partnership Agreement Section 11.04(c).

'Although the ability to do so is not a necessary element of liability, I note that Cantor,
as controlling shareholder, could have prevented MDC from engaging in a competing Business. She
did not. As a director, Cantor approved the License Agreement. (See Tr. Trans. Vol. XXVII at
5099-100; DXMOll).
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also would have breached Section 3.03(a) of the 1996 Partnership
Agreement."

B. Did the Limited Partner Defendants Breach Section 3.03(b) of the
1996 Partnership Agreement?

Plaintiff also contends that CFI, Cantor and Fisher have breached
their contractual and fiduciary duties of loyalty under Section 3.03(b) of the
1996 Partnership Agreement. Section 3.03(b), by its terms applies to all
"Partner[s]." CFI, Cantor and Fisher are "Partners" of CFLP 9 Thus,
Section 3.03(b) applies to CFI, Cantor and Fisher.

CBB was formed to provide a means to trade Treasuries through an
electronic screen-based trading systemf0 Pursuant to the February 9, 1998,
Licenses Between Chicago Board Brokerage, L.L.C. and Market Data
Corporation (the "License Agreement"), MDC licensed proprietary software
for MarketPower, CBB's "fully interactive electronic trading system in the
U.S. Treasury Market."'" Cantor was a director and majority owner and
Fisher a shareholder, director and chairman of MDC while IVIDC engaged
in activity harmful to CFLP. Cantor and Fisher did not merely engage in
business with competitors of the Partnership. They engaged in the
Partnership's principal line of business with the Partnership's competitors.
These actions harmed CFLP by affecting its ability to continue to function
and its ability to raise capital. The Partnership Agreement imposed a duty
of loyalty to prohibit those very actions in order to preserve CFLP's ability
to function and to protect its continuing source ofcapital. Accordingly, both
Cantor and Fisher have breached their contractual and fiduciary duties of
loyalty in Section 3.03(b) of the 1996 Partnership Agreement.

V. Claims of Aiding and Abetting and Tortious linterference

[34-35] Counts II and IV raise accomplice liability theories against
MDC. Count II is a claim for aiding and abetting the Limited Partner

'If Section 3.03(a) were not interpreted as imposing responsibility upon CH for the
actions of its Affiliate, the Partnership would have no remedy against a non-Partner Affiliate who
engages in a Competitive Activity.

'Section 1.01 of the 1996 Partnership Agreement defines "Partners" as "the General
Partners and the Limited Partners."

"PX181 at No. 22; PX23 at 1.
91PX89 at CBB 0027973; PTO 27. (PX89 is the Equity Investor Notebook. At trial

(Vol. XXVII at 5129-31) the notebook was admitted and I noted it would be useful to have as a
reference to understand the facts when writing the opinion. I also stated, however, that I would
careful in using it to make findings of fact. I know of no reason why this reference would be
objectionable as there is no genuine dispute about this material fact.)
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Defendants' breach of fiduciary duty, and Count IV is a claim for tortiously
interfering with the 1996 Limited Partnership Agreement The elements of
tortious interference are: (1) a valid contract, (2) defendants' knowledge of
the contract, (3) an intentional act by defendants that is a significant factor
in causing the breach of the contract, (4) lack ofjustification for defendants'
acts and (5) resulting injury.' The elements of aiding and abetting a breach
of fiduciary duty are: (1) the existence of a fiduciary relationship, (2) a
breach of the fiduciary's duty and (3) a knowing participation in the breach
by the non-fiduciary defendant, and (4) resulting damages to plaintiff.'
MDC contends that Plaintiff cannot succeed on the merits of its aiding and
abetting and tortious interference claims because it cannot prove the
elements of knowing participation or of intentional action without
justification.

It is undisputed that MDC and CBB agreed to work together to
develop and sell a product that would compete directly with CFLP in CFLP's
core business: brokering Treasuries. In October 1997 counsel for CFLP
informed MDC that, in CFLP's opinion, "[Cantor] and Mr. Fisher are...
violating [their] duty of loyalty to the Partnership" by developing an
electronic trading system for U.S. Government securities. 4 The minutes of
board meetings as well as correspondence acknowledged to have been
received, lead me to conclude that MDC, whose controlling shareholder and
Chief Executive Officer were members of MDC's Board of Directors and
CFLP Limited Partners, had knowledge of the contractual and fiduciary
obligations in the 1996 Partnership Agreement, and knowingly, intentionally
and without justification engaged in actions in violation of these duties.
MDC's actions caused 'arm" to or "damaged" CFLP as explained in Section
VIII. On Plaintiffs claims for aiding and abetting a breach of fiduciary duty
and tortious interference with contract, I find for Plaintiff.

VI. Defenses

The Limited Partner Defendants contend that, regardless of the terms
of the 1996 Partnership Agreement, CFLP should be estopped from raising
a claim for breach of that Agreement. Defendants contend that the parties'

'See Wallace v. Wood, Del. Ch., CA. No. 15731, at 13, Steele, V.C. (Oct. 12, 1999).
13I at 17.
9"See PX16 (Letter to Iris Cantor from Stephen M. Merkel, counsel for CFLP dated

Oct.6,1997). Both Franz W. Paasche, counsel for MDC, and Fisher received copies of the letter.
See PXI8 (Letter to Stephen Merkel, Esq. from Franz W. Paasche dated Oct. 14, 1997,
acknowledging receipt of Oct. 6 letter) and PX19 (Letter to Stephen Merkel, Esq. from John P.
Schmitt acknowledging receipt of Oct. 14, 1997, letter on behalf of Fisher).
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prior course of dealing establishes that CFLP routinely acquiesced in
Defendants' competition with CFLP.
[36] "Acquiescence arises where a complainant has full knowledge of his
rights and the material facts and (1) remains inactive for a considerable time;
or (2) freely does what amounts to recognition of the complained of act; or
(3) acts in a manner inconsistent with the subsequent repudiation, which
leads the other party to believe the act has been approved." '95 Defendants
contend that since 1993, the year that CFLP first inserted the language
currently found in sections 3.03(a), 3.03(b) and 11.04(c) of the 1996
Partnership Agreement, MDC engaged in many transactions with CFLP's
competitors that fall within the definitions of Competitive Activities or
Competing Business, or that might arguably be considered in violation of the
Limited Partner Defendants' duty of loyalty and harmful to CFLP.
Defendants contend that CFLP never objected to, or sought to enjoin, these
transactions, notwithstanding that some of these transactions involved the
development of electronic trading systems for companies that compete
directly with CFLP. Thus, Defendants contend that CFLP led them to
believe that MDC's transaction with CBB was also permissible under the
1996 Partnership Agreement.

In support of their argument, Defendants refer to several transactions
between MDC and CFLP's competitors. These transactions fall into two
general categories: data enhancement transactions and software distribution
transactions.

A. The Data Enhancement Transactions

Before its spin-off, when MDC was still a Department within Cantor
Fitzgerald, the Department's business was limited to reselling information
provided by Cantor Fitzgerald. Within one year of the spin-off, MDC
entered into long-term contracts with MKI Securities Corp. ("IKI"), Tullet
& Tokyo ("Tullet") and Fulton Prebon to distribute data they obtained from
their customers' trades. These three companies were, to some degree, similar
to Cantor Fitzgerald: they were all wholesale or institutional brokers. 6

MDC agreed to display MKI's data for mortgaged backed securities,97

Tullets data in foreign exchange and capital markets, 9 and Fulton Prebon's
data for money market information."

9NTCGroup, Incv. WestPoit-Pepperel Inc., Del. Ch., CA. No. 10665, 1990 at 13,
Hartnett, V.C. (Oct. 17, 1990) (citations omitted).

'-Tr. Trans. Vol. XXVIII at 5369-71, Tr. Trans. Vol. V at 809-10, 812-13, 816.
9Tr. Trans. Vol. XXVIII at 5371.
I'Tr. Trans. Vol. XXXI at 5881.

'9Id. at 5882-3.
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Defendants contend that, by engaging in these transactions, MDC has
engaged in business with CFLP's competitors and repeatedly has engaged in
a "Competing Business," one definition of which in the 1996 Partnership
Agreement is an activity that "involves the conduct of the wholesale or
institutional brokerage business."" Therefore, having acquiesced in MDC's
participation in a Competing Business in the past, CFLP cannot now claim
that similar actions are prohibited.

CFLP concedes that Bernie Cantor did not object to the MKI, Tullet,
and Fulton Prebon transactions. His acceptance of the transactions,
according to CFLP, however, was based on the fact that the transactions
provided a benefit to CFLP and did not harm CFLP. CFLP also stresses the
fact that none of these data enhancement transactions ever threatened CFLP's
core business of brokering Treasuries and that Bernie Cantor refused to
allow MDC to enter into a data enhancement transaction involving the
distribution of Treasury information obtained from a competitor of CFLP 1

B. Software Distribution Transactions

In addition to the data enhancement transactions, MDC entered into
two contracts to provide broker technology. First, in April 1991, MDC
contracted with MKI's successor, Cowen & Co. ("Cowen") to develop a
broker system. Cowen was not permitted to use the system to broker US
Treasuries."° Cowen was allowed to use it only in connection with its
brokerage of mortgage-backed securities and zero coupon bonds. At the
time MDC entered the contract with Cowen, Cantor Fitzgerald used its own
internal mortgage-backed securities electronic trading system. In 1993,
Patriot Securities, L.P. ("Patriot") took over Cowen's mortgage backed
securities brokerage business and the MDC-Cowen agreement was assigned
to Patriot. " At that time, MIDC and Patriot amended the agreement to allow
Patriot to use the system to broker repurchase and reverse repurchase
agreements of U.S. Government securities instead of zero coupon
government bonds. 4 A later amendment also permitted Patriot to use the
system to broker emerging market debt and non-U.S. dollar repurchase and

'11996 Partnership Agreement Section 11.04(c).
"0'See Tr. Trans. Vol. H at 288-291.
Nadan 112/99 at 86-87, 92; Tr. Trans. Vol. XII at 2229.

'IPX 1079 (First Amendment to Computer Software Agreement dated March 23,1993)
at 2.

"'°Tr. Trans. Vol. IV at 724; DX1079 at 2; Tr. Trans. Vol. XII at 2230.
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reverse repurchase agreements.10 5 Neither Cowen or Patriot were ever
permitted to use the MDC system to broker Treasuries.1 6

Second, in December 1993, MDC entered into an agreement with
InterCapital Debt Trading, Ltd. ("ICAP") under which MDC agreed to
develop an electronic trading system for ICAP for the trading of emerging
market securities. Under the agreement, MDC gave a "limited license" to
ICAP to use MDC software for trading corporate debt issued in Europe,
sovereign debt issued by certain restricted entities, and certain other
restricted instrument classes."° Cantor Fitzgerald's business in these
emerging markets was practically nonexistent.' 3 ICAP was not allowed to
use the system to broker Treasuries. 9

According to Defendants, the Cowen and ICAP deals were
Competing Businesses and Competitive Activities under the Partnership
Agreement. Therefore, by failing to object to these transactions, CFLP
acquiesced in Defendants' competition with CFLP and created the
impression that the CBB transaction also would not constitute a breach of
the 1996 Partnership Agreement.

CFLP contends that it allowed the Cowen deal to go forward because
that deal was completed before the present Section 3.03 was added to the
Partnership Agreement and because Cowen competed with CFLP only in the
mortgage-backed securities market, an area of very little or no profitability
for CFLP. Plaintiff concedes that it permitted the InterCapital deal to go
forward, even though that deal was consummated after Section 3.03 was
added to the Partnership Agreement, but notes that ICAP was not allowed
to use the system to broker Treasuries. Finally, CFLP points out that it
repeatedly denied MDC permission to engage in transactions involving the
brokerage of Treasuries. First, CFLP rejected Patriots proposal to trade odd
lots of Treasuries on a system designed by MDC." ° Second, CFLP rejected
a request from Winstar that sought a proposal from MDC to provide a
electronic trading system for the brokerage of odd-lot Treasuries."1 Third,

OS"PX50 (Second Amendment to Computer Software Agreement dated June 22,1993) at
2; Tr. Trans. Vol. XII at 2231.

' 'Tr. Trans. Vol. XXX at 5691-92.
'°'PX52 (Computer Software, Management and Technical Support Agreement dated

Dec. 31, 1993).
13l'r. Trans. Vol. 1 at 379-80.
"l'Tr. Trans. Vol. XXX at 5694.
"0Tr. Trans. Vol. XII at 223 1-2236.
..Tr. Trans. Vol. 11 at 3 17-19 (Lutnick teptified that Winstar representatives met with

him and the proposed deal was turned down); Tr. Trans. Vol. XXX at 5695 (Seidel testified that
MDC independently rejected atransactionwith Winstarbecause they could not agree on aprice and
because MDC was offered the opportunity to construct an odd-lot system for CFLP, which MDC
eventually completed. (See Seidel 2/5/99 at 982-83)).
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CFLP rejected MDC's request to provide an electronic trading system for
U.S. Government securities to Fundamental Brokers, Inc."'

CFLP also contends that this Court can find no acquiescence on its
part as a matter of law because the 1996 Partnership Agreement contains an
express non-waiver provision."' Section 20.09 of the 1996 Partnership
Agreement states:

No provision of this Agreement shall be deemed to have been
waived unless such waiver is in writing signed by the waiving
party. No such waiver shall be deemed to be a waiver of any
other or further obligation or liability of the party or parties in
whose favor the waiver was given.

Thus, Plaintiff contends that it could not have implicitly waived its rights by
its failure to object to the Cowen or ICAP transactions or to any of MDC's
other business dealings.'

C. Analysis

[37-38] Waiver is a voluntary and intentional relinquishment of a
known right. Defendants do not contend, and I find no evidence, that CFLP
waived its right to object to the specific acts challenged in this action: the
provision of software for the brokerage of Treasuries. Defendants'
allegations may be read to assert that the Partnership Agreement was
modified by the parties' conduct. Parties may modify a contract by conduct
or words, 5 but the alleged modification "must be of such specificity and
directness as to leave no doubt of the intention of the parties to change what
they previously solemnized by formal document." ' 6

The instant action concerns only MDC's provision of software for the
brokerage of Treasuries. MDC has engaged, without objection from CFLP,
and without a written waiver, in data enhancement transactions that arguably

"2Tr. Trans. Vol. H at 308-11; Vol. XXXVIII at 7023-24.
'1"[A]quiescence is a species ofwaiver." Frank v. Wldson & Co., Del. Ch., 9 A.2d 82,

87 (1939), affad Del. Supr., 32 A.2d 277 (1943). See also Realty Growth Invs. v. Council of Unit
Owners, Del. Supr., 453 A.2d 450,456 n.6 (1982) ("As we see it, acquiescence and waiver both go
to the extent of any inference which can be reasonably drawn from [plaintiffs] conduct.').

"Marta v. MutualLife Ins. Co., 887 F. Supp. 722, 727 (D. Del. 1995).
"See Durig v. Woodbridge, Del. Super., No. 90C-NO-22, Ridgely, P. J., Dec. 8,1992;

affd, Del. Supr., 622 A.2d 1095 (1993).
"'Reeder v. SanfordSchool Inc., Del. Supr., 397 A.2d 139, 141 (1979). See also,

Continental Insurance Co. v. Rutledge & Co., Del. Ch., CA. No. 15539, at 19, Chandler, C.
(Jan. 10, 2000) (The high evidentiary burden ofproving alterations with 'specificity and directness'
assists the Court in ruling out "the possibility that the asserting party has alleged an oral modification
in an attempt to unilaterally alter a pre-existing, but unfavorable, agreement.").
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fall within the definition of Competing Business or Competitive Activity.
But, as discussed above in Section H D(l), CI and its Affiliates are not
properly included within the coverage of Section 3.03(a) of the 1996
Partnership Agreement. Thus, they are not prohibited from engaging in a
"Competing Business" or "Competitive Activity," unless the actions also
violate Section 3.03(b).

CFLP can not prevent MDC from pursuing data enhancement
transactions. The MKI, Tullet and Prebon data enhancement transactions,
however, are not similar to the conduct at issue in this case and CFLP's
approval or failure to contest MDC's participation or insistence upon a
signed writing in these transactions does not waive its right to object to
MDC's conduct relating to CFLP's core business, the brokerage of
Treasuries. I conclude that CFLP has neither acquiesced in MDC's
provision of software for the brokerage of Treasuries nor intentionally
relinquished its right to object.

VII. Defendants' Remaining Counterclaim

The only remaining counterclaim is an allegation that CFLP, after the
1996 Settlement Agreement, improperly amended the Partnership
Agreementto limit CFrs and Cantor's right to indemnification. Specifically,
in their First Counterclaim, Defendants contend that CFLP amended Section
9.05 of the 1995 Partnership Agreement by eliminating a partner's right to
receive indemnification for fees and expenses of counsel selected by the
partner and by requiring that a partner's choice of counsel first be approved
by CFLP's Managing General Partner. According to Defendants, "Section
14.01 of the 1995 Partnership Agreement provides that the 1995 Partnership
Agreement 'may not be amended to':

(d) materially adversely affect the economic interest of
a Partner in the Partnership... without the consent of (x)
two-thirds in interest of all Partners in the case of an
amendment applying in a substantially similar manner to all
classes of Units.. ."7

The indemnification amendment, according to Defendants, "materially and
adversely affects the economic interests" of partners by limiting their right
to indemnification. I disagree. Defendants' creative quotation replaced key
language from Section 14.01 with ellipses. The complete text of Section
14.01 (d) provides "materially adversely affect the economic interest of a

"'Answer of Iris Cantor and CFI to Third Amended Complaint, 1 105.
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Partner in the Partnership or the value ofPartnership Units by altering the
interest of any Partner in the amount or timing of distributions or the
allocation ofprofits, losses or credits other than any such alteration caused
by the acquisition of additional Units by any Partner pursuant to this
Agreement or as otherwise expressly provided herein, without the consent
... " (emphasis added). Attorney's fees do not fit within this definition or the
definition cited by Defendants.

Defendants also claim that the amendment deprived the partners of
their "contractual rights to indemnification that, at the time the rights were
granted, were described as rights that 'shall remain operative according to
their terms and in full force and effect regardless of the termination of the
Partnership or any Partner's interest in the Partnership."' But Defendants
do not assert that their rights have been altered as a result of the termination
of the Partnership or their interest in the Partnership. Moreover, the 1996
Partnership Agreement and the 1996 Settlement Agreement provides CFLP
with the right to amend the Partnership Agreement without the consent of
any Limited Partner except as provided above in Section 14.01(d).

Finally, to the extent that the references in Defendants' First
Counterclaim to an action filed in the Supreme Court of the State of New
York and to an attempt by Defendants to comply with the terms of Section
14.01 the 1995 Partnership Agreement, may be read as an in artful
expression of a claim that CFLP is attempting to deny a vested right, I note
that Defendants have failed to provide any evidence to support this claim.
Accordingly, on this Counterclaim, I find for Plaintiff.

VIIL Harm and Remedies

To summarize the findings, Cantor and Fisher have breached the
fiduciary duty of loyalty to which they were bound by contract in Section
3.03(b) ofthe 1996 Partnership Agreement. MDC has aided and abetted the
breach of fiduciary duty and tortiously interfered with the 1996 Partnership
Agreement. In what way, then, and based upon what proven facts, does
equity shape an appropriate remedy?

A. Allegations of Past Harm

CFLP contends that the threat and launch of MarketPower inflicted
harm in several forms. First, CFLP contends that, the CBB/MDC threat
forced it to abandon its plans to pursue electronic trading in Europe and to

181d at 150.
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focus instead on the threat posed by MarketPower."9 This change in plan
allegedly caused CFLP lost business opportunities. Second, CFLP contends
that the threat of competition and actual competition from MarketPower
forced it to reduce commissions by offering fixed-fee deals. Third, CFLP
contends that the threat of MarketPower delayed and reduced the funds
raised by its intended July 1998 private placement of Partnership units to
fund the expansion in Europe. Fourth, CFLP contends that the Defendants'
actions have damaged the "integrity" of the Partnership Agreement,
suggesting to other partners that they may breach the Agreement "assuming
that they can successfully defend their actions in court while continuing to
receive Partnership Distributions."'20 Finally, CFLP contends that it has
suffered harm by not being the first to offer inter-dealer electronic trading of
Treasuries.

Most of Plaintiffs claims are supported with expert testimony
including descriptions of the advantages of being the first to enter a market,
the harm that is likely to be caused by a failure to be the "first mover," rough
estimates of commissions that CFLP might have been able to earn had it
been able to be the first in Europe, and the number and price of fixed-fee
commission deals.

There is no doubt that the record supports the conclusion that CFLP
vigorously reacted to the threat posed by MarketPower and that the reaction
negatively affected the business prospects of CBB. There is doubt,
however, about the extent to which CBB posed an actual threat to the
success of CFLP and, most importantly, the extent to which there is any
evidence that the harm CFLP alleges, including lower commissions, CFLP's
failure to be the first in other markets, and CFLP's delayed and lower-priced
private placement were caused primarily, or at all, by the actions of
Defendants and CBB as opposed to other forces in this competitive market.
As CFLP concedes, "in hindsight, CBB took little business from CFLP"' 2I
and "CBB ultimately did not succeed.""

B. Allegations of Threatened Btarm

MDC and CBB's launch of MarketPower proved ultimately
unsuccessful and no party now claims that the venture currently operates or

"NWhile the record establishes that CFLP redirected resources of the firm to meet its
perceived threat of harm from CBB and MDC's collaboration, little concrete evidence of specific
monetary damages exists and much speculation about success in Europe pervades the record.

'Post-Trial Brief of Plaintiff Cantor Fitzgerald, L.P. on Issues of Harm and Remedy at
41.

Mid. at n.11.
'Id. at 42.
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that MDC and CBB are presently offering electronic trading. CFLP
contends, however, that MDC, through its proprietary software, has the
ability to repeat its conduct and has proclaimed its intention to offer
electronic trading in the future. CFLP refers to the "reasonable expectation
that Cantor Fitzgerald would be harmed by CBB" as "a threat that has now,
for reasons specific to CBB, abated."" 3 Nonetheless it asserts that the
expectation of harm "is far from being in the past."' 4

Support for CFLP's contention that MDC intends to engage in actions
that will harm CFLP rests largely on evidence that MDC believes the best
future for the company rests upon pursuit of deals driven by technology, as
opposed to data enhancement. There is no support for the contention that
MDC is currently acting or is planning to act in a way that violates the
Partnership Agreement. As Seidel testified, MDC intends to proceed with
development of broker systems "[o]nly if these proceedings are resolved and
[MDC is] allowed to do so. [MDC is] not going to do anything that violates
whatever the Court dictates."'2
[39] I find absolutely no evidence that MDC is currently engaged in or
threateningto engage in conductthatviolates the Partnership Agreement and
that harms or threatens to harm CFLP. I am also unable to conclude that
MDC directly caused any specific quantifiable harm to CFLP or that it
currently unconscionably, fraudulently, or unfairly engages in revenue
producing enterprises upon which a constructive trust should or even could
be imposed. Accordingly there is no basis for any of the extreme forms of
relief sought by Plaintiff. 6

[40-41] It is clear, however, that the Limited Partner Defendants have
engaged in an egregious breach of the Partnership Agreement, that MDC
aided and abetted the breach and tortiously interfered with the Partnership
Agreement, and that the conduct of the Limited Partner Defendants was
"reasonably expected to harm" CFLP and violated their duty of loyalty in
Section 3.03(b) of the 1996 Partnership Agreement. That I find insufficient
quantifiable evidence that the Limited Partners caused harm that can be
addressed by a specific monetary award of damages is irrelevant to the issue
of whether they have breached their fiduciary duty of loyalty or have

'Answering Post-TrilBriefofPlaintiffCantor Fitzgerald, L.P. on Issues of Harm and
Remedy at 29.124jd

'nTr. Trans. Vol. XXX at 5757.
'In its post-trial briefs, CFLP proposes several forms of remedies dependent upon the

exercise of the Court's inherent equitable po%=s including a permanent injunction and several forms
of relief aimed at removing the Limited Partners from the Partnership. As discussed below, I find
thatwhile the Defendants' breach of the Partnership Agreement was egregious, the harm caused to
the Partnership and CFLP may be appropriately remedied by declaratory relief and an award of
attorneys' fees.
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engaged in actions that "cause[d] harm." CFLP's demand that the Limited
Partner Defendants who breached their duty of loyalty be subject to a
permanent injunction whose terms would mandatorily remove them from the
partnership and result in a forfeiture of their interests simply asks too much
of equity. No rational balancing of the equities in this case, after measuring
the wrongful conduct of the offending parties against the harm suffered by
CFLP would result in the extreme, punitive sanction of a forfeiture of the
Limited Partners' interest in CFLP. Admittedly, this longstanding, seething
dispute has neither been a profitable diversion of economic resources nor a
healing process toward an improved working relationship. Nonetheless,
however in artfully, equity must try to right the wrongs with adequate
remedies that destroy no party in the process.
[42-43] Both parties have devoted an enormous amount of time and
effort to present this Court with a thorough analysis of their respective
claims and a detailed explanation of their past course of action. Here, like
in many originally complex cases brought quickly under alleged exigent
circumstances calling for immediate relief, fluid market conditions
controlled by business judgment, the positions of the parties and the nature
of relief appropriate for equity to impose has changed. CFLP does not face
the threat of imminent, irreparable injury. All remaining parties, however,
face the need to close the open issues arising from their legal relationship
and to encourage predictable and acceptable conduct in the future. The
appropriate focus on remedy should be a declaratory judgment, explained by
this Opinion, allowing the parties to move forward after assessing the costs
of past misjudgment about the relative rights of the parties to the offending
actors. Equity arose, after all, from a

[D]istinct interest not only in redressing injury but in
preventing and mitigating inequity where possible. It [is] far
more focused upon the specific nature of the dispute at hand
and the promotion of reasonableness in the specific and
particularized relationship[s] ...

The resolution that follows outlines the appropriate redress for past
grievances, acts as a sign post for future conduct and removes any room for
prospective disagreement about the relative rights of the parties under
current Agreements. Therefore, I conclude that:

(1) CFLP's Managing General Partner mistakenly amended the
Partnership Agreement without the consent of CFLP's Limited Partners in

'Wolfe and Pittenger, Corporate and Commercial Practice in the Delaware Court of
Chancery § 2-2(a), pg. 21 (1998).
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a manner inconsistent with the 1996 Settlement Agreement. The 1996
Settlement Agreement assures CFH and its affiliates that they will be Limited
Partners for all purposes. Therefore, on part of Defendants' Second
Counterclaim, I find for Defendants concluding that CHI and its Affiliates
are not included within Section 3.03(a) of the 1996 Partnership Agreement.
The Partnership Agreement shall be reformed to comply with this ruling.

(2) While there is insufficient evidence to support CFLP's claim
that the actions of the Limited Partner Defendants caused monetary harm to
CFLP quantifiable in a specific award of damages, the Limited Partner
Defendants have breached their contractually imposed fiduciary duty in
Section 3.03(b) by disloyally engaging in conduct that could be reasonably
expected to and did harm the Partnership.

(3) MDC aided and abetted the Limited Partners' breach of
fiduciary duty and tortiously interfered with the 1996 Partnership Agreement
among CFLP and the Limited Partners. The nature of the harm can not be
quantified, however, in an award of specific monetary damage.

(4) CFLP's past consent to certain of MDC's business transactions
did not constitute a waiver of its right to object to the Limited Partner
Defendants engaging in an activity that threatened to harm the Partnership's
market position and its ability to raise capital by facilitating a competitor's
attempt to broker Treasuries.

(5) CFLP has waived its right to assert that CFI, Cantor and
Fisher's participation in data enhancement transactions constitutes aper se
breach of the duty of loyalty they owe to CFLP and to other CFLP partners.
Where transactions proposed by those Limited Partners through MDC or
otherwise involve the provision of Treasury data provided by a competitor
of CFLP or the transaction involves the provision of other data also
generated by CFLP, the Limited Partners must first obtain the written
consent of CFLP's Managing General Partner. The Managing General
Partner can not unreasonably withhold its consent. A basis to deny consent
to the Limited Partner's participation would be a reason to believe that the
provision of such data harms an existing business of CFLP.

(6) There is no evidence to support CFLP's claims that the Limited
Partner Defendants are currently engaging in or threatening to engage in
conduct in violation of the Partnership Agreement. The evidence does not
support a view that MDC will engage in such conduct in the future or that
it will act contrary to the judgment of this Court declaring the relative rights
of the parties in this action. Accordingly, there is no justification for any
form of extraordinary injunctive relief.
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(7) If there is any "link" between the cost that CFLP incurred to
address what it perceived as the threat posed by MDC and CBB, CFLP has
waived its right to seek this form of compensatory damage."

(8) There is no basis for imposition of a constructive trust on
MDC's revenues or on MDC's current enterprises. MDC receives no
revenues from any source directly resulting from its aiding and abetting the
Limited Partners' breach of fiduciary duty nor from its tortious interference
with the CFLP Partnership Agreement. Further, there is no evidence that
CFI, Cantor or Fisher currently fraudulently, unconscionably, or unfairly or
will in the future so derive any monetary benefit from their current breach
of the Partnership Agreement. Therefore, no constructive trust can be
imposed.
[44-46] (9) Finally, the Limited Partner Defendants' egregious
breach of the 1996 Limited Partnership Agreement, MDC's aiding and
abetting the breach of fiduciary duty and tortious interference with contract
represents the type of conduct justifying an award of attorney and expert
witness fees.' In general, this Court follows the American rule and parties
are required to bear their own litigation expenses. However, this Court may
award fees where equity so provides. 3' In general, "fees can be awarded
only when the party against whom the fees are assessed acted in bad faith,
fraudulently, negligently, vexatiously, wantonly or oppressively. " 131 "[T"]o
constitute bad faith, the defendants' action must rise to a high level of
egregiousness."' 32

[47] Defendants' actions in this case were egregious. As in Judge, "[t]his
is not a case where defendants' position was defensible, and reasonable men
or woman could differ on the outcome."'33 MDC's controlling shareholder
and Chief Executive Officer were CFLP Limited Partners with knowledge
of the Partnership Agreement. They clearly knew that MDC had entered
into a contract to license software that would directly, unambiguously, and
intentionally assist a CFLP competitor in CFLP's core business: the
brokerage of Treasuries. That was their goal. They knew that goal to be
blatantly incompatible with and harmful to the business objective of CFLP
and their partners in that venture.

"See Filzgeraldv. Cantor, Del. Ch., C.A. No. 16297, Steele, V.C. (Nov. 11, 1998).
'See generaltyArbitrirm (Cayman Islands) HandlesAg v. Johnston, 705 A.2d 225

(Del. Ch. 1997); affd, Del. Supr., 720 A.2d 542 (1998).
13010 Del. C. § 5106.
"'See Judge v. CGy of Rehoboth Beach, Del. Ch., CA. No. 1613, at 3, Chandler, V.C.

(Apr. 29, 1994) and cases cited therein. See also, Huntington Homeowners Assoc., Inc, v. 706
Investments, Del. Ch., CA. No. 16633, Lamb, V.C. (May 28, 1999).

"'Judge at 4.133d

[Vol. 26



UNREPORTED CASES

As early as June 1996, whether one accepts the draft or final minutes
of MDC's Board meeting, there was no doubt that Lutnick, on behalf of
CFLP, understood MDC's intention, and made it clear that CFLP objected
to MDC's proposed provision of software for the purpose of brokering
Treasuries to CFLP competitors. Nonetheless, MDC continued to pursue
this business opportunity. In October 1997, Cantor, CI, Fisher and their
legal counsel were warned formally in writing that their continued course of
conduct violated the Partnership Agreement At this juncture, Defendants
could have attempted a peaceful resolution of the conflict. After this time,
there could be no question that their continued efforts to develop and license
software for CBB willfully, recklessly, and intentionally violated the
Partnership Agreement.

Perhaps some may wonder why this case does not represent a classic
example of a disagreement where each side honestly, in good faith, believes
that its interpretation of the Partnership Agreement is the correct
interpretation. But the testimony of MDC principals on this issue is not
credible and does not persuade me that this is an example of a good faith
disagreement. To the contrary, I am convinced that Defendants, perhaps for
sound business reasons, (mis)assessed the risks of going forward and
decided to proceed against the odds.
[48-49] While Defendants were, of course, free to engage in this
risk/benefit analysis, they had no legal justification for their actions.
Defendants have failed to demonstrate by a preponderance of the evidence
that their actions were justified by the parties' prior course of dealing. No
person in the position of Defendants could reasonably conclude that the
parties' course of dealing, whether described as CFLP "approving" or CFLP
"failing to object" to data enhancement transactions, justified the license of
software to CBB for the purpose of developing a platform for dealing in the
brokerage of Treasuries. Defendants placed their own economic interests
ahead of those of CFLP. They forced CFLP into a position where it had no
choice but to defend its business position by attack litigation in its most
expensive form: a request for expedited injunctive relief. This is clear
evidence of bad faith.' Equity cannot condone such action.

Every wrong demands a remedy. The only proven harm in this case
that may not be remedied by declaratory relief is the unnecessary expense
forced upon CFLP to defend against the Defendants' deliberate and
egregious breach of the Partnership Agreement. CFLP is entitled to

'Abex In," ,. KoU Real Estate Group, Inc., Del. Ch., CA. No. 13462, at 37, Jacobs,
V.C. (Dec. 22,1994) ("Actions by a defendant vhich necessitate judicial intervention to secure a
clearly defined and established right, are evidence of bad faith.").
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judgment on the merits and to be reimbursed for the fees and costs
associated with this litigation.

Plaintiff shall submit an order for declaratory relief consistent with
this Memorandum Opinion. An application for fees and expenses will be
considered upon presentation. All parties will have an appropriate period of
time to respond and be heard.

Counsel has expressed concern that this Opinion might implicate
release of confidential material when it becomes available to persons other
than counsel and the litigants in this action. Counsel should promptly
address these concerns, if any, to the Court immediately after review of this
Opinion. IT IS SO ORDERED.

7NRE CENCOM CABLE INCOME PARTNERS, L.P. LITIGATION

No. 14,634 (Consolidated)

Court of Chancery of the State of Delaware, New Castle

January 27, 2000

Plaintiffs sought class certification so that they could pursue direct
claims related to the liquidation of a limited partnership. The general partner
defendant contended that the claims were derivative and should have been
dismissed for failing to meet the pleading requirements of Court of Chancery
Rule 23.1. Additionally, defendants filed a motion to dismiss plaintiffs'
supplemental complaint seeking to enjoin the general partner's advancement
of litigation expenses to itself from partnership funds.

The court of chancery, per Vice Chancellor Steele, concluded that
where: (1) a business association consists ofonlytwo parties in interest, one
a putative class of injured plaintiffs and the other the defendant party that
controls the business association; (2) the business association is effectively
ended, but for the winding up of its affairs; and (3) the two sides oppose
each other in the final dispute over the liquidation of that association; the
action may be pursued as a direct claim. The court denied defendants
motion to dismiss plaintiffs' supplemental complaint, which rested on the
argument that the claims were derivative, and granted plaintiffs' request for
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apermanent injunction enjoining defendant from taking additional advances
from partnership assets.

1. Corporations CI 205, 320(1)
Partnership Cm- 370,375

If(1) a business association consists of only two parties in interest,
one a putative class of injured plaintiffs and the other the defendant party
that controls the business association; and (2) the business association is
effectively ended, but for the winding up of its affairs; and (3) the two sides
oppose each other in the final dispute over the liquidation of that association,
then a claim brought in that context is direct.

2. Corporations Z 319(.5), 319(5), 319(6), 320(1),
320(6), 320(7), 320(8), 320(9)

Partnership C= 370, 375

The distinction between direct and derivative claims depends upon the
nature of the wrong alleged and the relief, if any, which could result if the
plaintiff were to prevail; this distinction is drawn by looking at the body of
the complaint itself and not at either party's characterization of the claims.

3. Corporations C= 319(.5), 320(4)
Partnership 02 370,375

A direct claim seeks relief for injuries that fall distinctly upon the
individual participants in the business association or involve the participants'
contractual rights; on the other hand, a derivative claim states injury against
and seeks relief for a business association as a whole.

4. Corporations : 211(.5), 211(6), 319(6), 320(9)
Partnership 3 370,375

Where a partnership is in liquidation and all nondefendant partners in
the resulting litigation constitute a uniform class of limited partners,
superimposing derivative pleading requirements upon claims needlessly
delays ultimate substantive resolution and serves no useful or meaningful
public policy purpose.
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5. Corporations G= 320(1), 320(8)
Partnership 349, 370, 375

The premise that in the corporate context, if a class of preferred
shareholders alleged that they were denied a priority right conferred
exclusively on them by the controlling substantive corporate documents (i.e.,
charter, bylaws, or by a certificate), they would have a direct action, applies
to a limited partnership context.

6. Corporations ' 320(1), 320(4)
Partnership C 370, 375

Inadequate disclosures bearing on individual investors' right to cast
a fully informed vote constitute direct claims.

7. Corporations 0n 202, 207.5, 319(.5)

Classifying claims to be derivative has two discernable purposes:
first, it ensures that injury to a whole association is adjudicated on behalf of
the whole and not just for the benefit of the individuals who have undertaken
to pursue the claims, and second, it carries out the desired public policy of
galvanizing a governing entity within the business association into taking
action to redress injury on behalf of the business.

8. Corporations 0 211(3), 211(4), 219(5), 320(2)
Partnership I 370, 375

Demand on the entity to pursue a derivative action is required unless
there is reasonable doubt regarding the entity's disinterest or valid exercise
of business judgment.

9. Corporations 202,319(.5), 319(5), 320(1),320(4)

Where the only injured party that may recover on a claim against the
general partner defendant is a class of all limited partners, the claim is not
derivative because a derivative classification ensures claims owing to an
entire business association are brought on its behalf.
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10. Corporations
Partnership

=307, 310(1), 320(1)
S 370,375

Defendants found liable for breaches of either fiduciary duties or
contractual arrangements should not benefit from any remedy of these
breaches.

11. Corporations
Partnership

37 202,319(.5)=9370, 375

When the remedy in a shareholder action will necessarily affect all
shareholders, not only is such a class permissible as a class claim (Rule
23(bX 1)) but, speaking prudently, protection of all interests require that it be
litigated once, for all (Rule 23.1); a derivative characterization accomplishes
that result.

12. Corporations
Partnership

C= 320(1), 320(4)r 370,375

Where the scope of the group of claimants seeking relief is limited,
labeling such claims as direct is justified.

13. Corporations
Partnership

C=- 211(3),320(2)
U 375

The demand rule is intended (1) to act as a gatekeeper to both
encourage extrajudicial intra-corporate solutions to internal problems and (2)
to bar meritless claims of self-interested decision making.

14. Corporations
Partnership

2 211(3), 320(2)
9 375

Once the enterprise is terminated and the fiduciaries have acted to
wind up the finances of the enterprise, the demand rule's purposes become
irrelevant.

15. Partnership O- 349,370,375

With the partnership in dissolution, the partnership entity is simply an
artifice representing the relationship between two legally juxtaposed parties
and is no longer relevant as a distinct legal creature for the purpose of
resolving the final claims between the parties.
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16. Equity @ 56

Unless prevented by some positive and mandatory law, equity regards
substance rather than form.

17. Corporations 02- 207
Partnership a 370,375

Where the proposed class is permitted to pursue direct claims,
certification of the class of limited partners is made pursuant to Chancery
Court Rule 23(bX1). DEL. CH. CT. R. 23(b)(1).

18. Corporations Q= 320(1), 320(13)
Partnership @ 370,375

Courts have been more prepared to permit plaintiff to characterize the
action as direct when plaintiff is seeking only injunctive or prospective
relief.

19. Injunction 02 138.1, 138.15, 138.21

Plaintiffs may obtain a preliminary injunction if they establish (1) a
reasonable likelihood of success on the merits; (2) imminent, irreparable
harm will result if an injunction is not granted; and (3) the damage to
plaintiff if the injunction does not issue will exceed the damage to
defendants if the injunction does issue.

20. Injunction G= 138.1, 138.15, 138.21

Plaintiff may obtain a permanent injunction upon demonstrating the
factors necessary for a preliminary injunction except that plaintiff must
actually succeed on the merits.

21. Contracts 147(2)

General discretionary provisions in contracts may not be fairly read
as negating explicit limitations found elsewhere in the contract.

Pamela S. Tikellis, Esquire, and James C. Strum, Esquire, of Chimicles &
Tikellis, Wilmington, Delaware; and Lawrence P. Kolker, Esquire, and
Robert Abrams, Esquire, of Wolf Haldenstein Adler Freeman & Herz, LLP,
New York, New York, of counsel, for plaintiffs.
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Daniel A. Dreisbach, Esquire, and Michael D. Allen, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware; and Stephen B. Higgins, Esquire,
and Robert J. Wagner, Esquire, of Thompson Coburn LLP, St. Louis,
Missouri, of counsel, for defendants.

STEELE, Vice Chancellor

I am asked to decide whether claims brought by limited partner
plaintiffs related to liquidation of the partnership are derivative claims or
direct claims. The general partner defendant contends the claims are
derivative and should therefore be dismissed for failing to meet the pleading
requirements of Court of Chancery Rule 23.1. Plaintiffs disagree and ask
that I certify a class action so that they may pursue these claims directly.
[1] If: (1) a business association consists of only two parties in interest,
one a putative class of injured plaintiffs and the other the defendant party
that controls the business association; and, (2) the business association is
effectively ended, but for the winding up of its affairs; and, (3) the two sides
oppose each other in the final dispute over the liquidation of that association;
then a claim brought in that context is direct. Under those circumstances,
which are the facts of this case, classifying claims of collective injury as
derivative ignores the reality that the dispute is really between the only two
entities that make up the business association - the limited partner class and
the general partner. It is not an action brought on behalf of the partnership
itself.

Accordingly, I deny defendant's motion for judgment on the pleadings
and grant the plaintiffs' motion for class certification.

Defendants have also filed a motion to dismiss plaintiffs'
supplemental complaint which seeks to enjoin the general partner's
advancement of litigation expenses to itself from partnership funds.
Defendants motion to dismiss this complaint rests exclusively on the
argument that the claims in the complaint are derivative. For the same
reasons articulated above, I deny the motion to dismiss the supplemental
complaint. Further, for reasons explained below, I grant plaintiffs' request
for a permanent injunction. Defendant is ordered to refrain from taking
additional advances and to account for and return all prior advances.

L Background

In late 1995, limited partners of Cencom Cable Income Partners, L.P
sought to enjoin the sale of partnership assets being conducted by the general
partner as part of the partnership's dissolution. On February 15, 1996, I
denied the limited partners' motion to enjoin the sale.
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On October 19, 1996, the plaintiffs filed a consolidated amended class
action complaint alleging that the defendant general partner breached the
partnership agreement and breached its fiduciary duties to a putative class
of all limited partners. In early February, 1997, the defendant moved for
summary judgment. In March, 1997, the plaintiffs moved for certification
of a class of:

All unitholders of Cencom Cable Income Partners, L.P.
as of October 3, 1995, or their successors in interest, except
defendants herein and any person, firm, trust, corporation or
other entity related to or affiliated with any of the defendants.

The parties agreed to stay the class certification motion until the Court
had ruled on the defendants' motion for summaryjudgment. On October 15,
1997, I granted summary judgment to the general partner on all but five
claims. The five remaining claims are:

1. Breach of a duty, voluntarily assumed by the general partner in
the sale's disclosure statement, to have the law firm of Husch and
Eppenberger provide an independent legal evaluation of the sale transaction
upon which the limited partners could rely.

2. Breach of the partnership agreement by improperly terminating
priority cash distributions owed to the limited partners under § 73 of the
agreement.

3. Breach of the fiduciary duty of candor by failing to disclose the
cash flows underlying the valuations of the Partnership.

4. Breach of the duty of loyalty by giving certain information to
only one of three separate appraisers valuing the partnership's assets,
allegedly in order to manipulate the ultimate appraisal figures.

5. Breach of the Partnership Agreement by not valuing the assets
on a "going concern" basis, resulting in the partnership receiving less than
the assets were worth.

In late February, 1998, the general partner moved for judgment on the
pleadings on these five remaining claims, arguing that they are derivative
claims that plaintiffs did not properly plead because plaintiffs never pleaded
demand refused or, alternatively, pleaded why demand would be futile.'

Later in 1998, the limited partners filed a supplemental complaint
seeking to enjoin preliminary and permanently the general partner from
advancing itself litigation expenses from partnership funds and to force it to
repay any litigation expenses already advanced. The limited partners allege
that these advances violate the Partnership Agreement. The general partner

'Court of Chancery Rule 23.1.
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also moves to dismiss this claim on grounds that the claim is derivative and
has not been properly pleaded.

Presently, I must rule on: (1) defendants motion for judgment on the
pleadings onthe five remaining claims; (2) defendant's motion to dismiss the
supplemental complaint; (3) the plaintiffs' motion for certification of a class
of all limited partners; and, (4) the plaintiffs' motion for preliminary and
permanent injunction.

I. Discussion

This case presents a situation very familiar to this Court: passive
investors in a business enterprise seek redress against the entity controlling
the affairs of that enterprise for alleged breaches of duties owed to those
passive investors. When this dispute arises in the corporate context, the
Court of Chancery is well served by a highly developed body of common
law explaining principles that govern resolution of these disputes.
Mechanistically applying the corporate common law rules surrounding
derivative claims can sometimes defeat efficient resolution of claims made
in other contexts, however. In cases like the present one involving
alternative business entities, the Court looks at corporate law precedent but,
while doing so, recognizes the need for flexibility in determining its
applicability.

I will begin by addressing the five remaining claims, dealing first with
the three of these claims that are clearly direct and then with the other two
of these claims, which only appear to be derivative. I will then briefly
discuss class certification. Finally, I will discuss the plaintiffs motion for
preliminary and permanent injunction.

LII. The Five Remaining Claims: Derivative Versus Direct

A. The Legal Standard

[2] Determining whether a claim is derivative or direct requires
application of a rather subtle test.2 The distinction between direct and
derivative claims depends upon "'the nature of the wrong alleged' and the
relief, if any, which could result if the plaintiff were to prevail."3 In drawing

2DONALD J. WOLFE, JR. AND MICHAEL A. PriTENoER, CORPORATE AND CoMMmERCAL
PRACncE N THE DELAWARE COURT OF CHANCERY § 9-2(a), at 517 (1998).

3Grimes.Donald Del. Supr., 673 A.2d 1207,1213 (1996)(quotingKramerv. Western
Pacific, 546 A.2d 348, 352 (1988), quoting Elster v. American Airaines, Inc., Del.Ch., 100 A.2d
219,221-23 (1953)).
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this distinction, I must look to the body of the complaint itself and not to
either party's characterization of the claims
[3] A direct claim seeks relief for injuries that fall distinctly upon the
individual participants in the business association or involve the participants'
contractual rights.' On the other hand, a derivative claim states injury
against and seeks relief for a business association as a whole. Any relief
flowing to the association's participants as individuals only comes to them
indirectly, by way of their pro-rata stake in the association.
[4] In the partnership context, the relationships among the parties may be
so simple and the circumstances so clear-cut that the distinction between
direct and derivative claims becomes irrelevant. I find this to be true where
a partnership is in liquidation and all non-defendant partners in the resulting
litigation constitute a uniform class of limited partners. When this is the
case, superimposing derivative pleading requirements upon claims
needlessly delays ultimate substantive resolution and serves no useful or
meaningful public policy purpose.

B. The Clearly Direct Clnims

(i) Voluntary Duty to Provide Counsel for Limited Partners

Plaintiffs allege that the general partner breached a voluntarily
assumed duty to ensure that the law firm of Husch & Eppenberger would
provide the limited partners independent counsel on which they could rely
in deciding how to vote on the sale of partnership assets. As I stated in my
Second Memorandum Opinion, the general partner appears to have assumed
this duty to "actually confer a benefit on the Limited Partners or... to
induce their approval."6 It is clear to me that a breach of this duty directly
injures the limited partners. Accordingly, I deny defendant's motion for
judgment on the pleadings for this claim.

(ii) Termination of Distributions

Plaintiffs allege that the general partner improperly terminated the
limited partners' priority cash distributions in violation of § 7.3 of the
Partnership Agreement Defendant attempts to portray this claim as accruing
to the entire partnership and, thus, as a derivative claim. I am simply not

4Litman v. Prudential Bache Properties, Inc., Del. Ch., 611 A.2d 12, 15 (1992).
Moran v. Houselaoldint' Inc., Del Ch., 490 A.2d 1059, 1070 (1985)

61n re Cencom Cable lncome Panerts, L P. idg., Del. Ch., C.A. No. 14634, mem.
op. at 16, Steele, V.C. (Oct. 15,1997), motionfor reargument denled, In re Cencom Cable Income
Partners, L P. Lhig., Del. Ch., C.A. No. 14634, Steele, V.C. (Nov. 26,1997).
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persuaded by defendants' attempt to gloss over the plain fact that § 7.3
clearly confers an economic benefit exclusive to the limited partners.
[5] The defendants argue that this claim is derivative because plaintiffs
make "no claim that certain limited partners were treated more or less
favorably than others... this action is alleged to injure all limited partners
in equal proportion to the amount of the units owned."7 They say that a
claim for which the injury "falls equally upon all investors.. .must be
pursued derivatively."' While I agree with their view that the alleged injury
applies to all limited partners, I find that this injury affects only these limited
partners as a distinct class within the partnership and is not brought to
benefit the entire partnership. It is the limited partners alone that allegedly
suffer injury here based upon the general partner's alleged failure to confer
the economic benefitto which the limited partners are entitled by contractual
right under § 7.3 of the Partnership Agreement. In the corporate context, if
a class of preferred shareholders alleged that they were denied a priority right
conferred exclusively on them by the controlling substantive corporate
documents (i.e. charter, by-laws, or by a certificate), they would have a direct
action. This basic premise likewise applies in the context of a limited
partnership.

Defendanes motion for judgment on the pleadings for this claim is
denied.

(iii) Disclosure of Valuation Summaries

[6] Plaintiffs allege that the defendant breached its duty of candor by
failing to disclose the cash flows underlying the valuations of the partnership
assets. It is easily conceivable that this type of disclosure would bear
directly upon each Limited Partner's individual judgment about how to vote
on the challenged transaction. Inadequate disclosures bearing on individual
investors' right to cast a fully informed vote constitute direct claims.9 Thus,
this claim is direct and defendanfs motion for judgment on the pleadings for
this claim is denied.

'Opening Brief in Support of Defs.' Mot. for Judgment on the Pleadings at 9.
8M.
'Wes Fargo & Company v. First Interstate Bancorp., Del. Ch., C.A. No. 14696,

14623, mem. op. at 8, Allen, C. (Jan. 18, 1996) ("disclosure claim(s).. .are quite obviously
individual as they affect the right to vote or the personal right to determine if one will sell or not
one's investment").
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C. CIIms that appear Derivative

The two remaining claims of the five that survived summary
judgment, breach of duty of loyalty and breach-ofthe partnership agreement
in connection with the appraisal process, at first appear derivative in nature
since the alleged injury devalues the partnership's assets. Such a devaluation
is a collective type of injury that appears only to affect the plaintiffs through
the partnership form.

In this case, however, the partnership's business is complete, the
liquidation sale is over, and the only two parties to the partnership are now
clearly adversaries. Further, the remaining claims only challenge the
conduct of the general partner in the final sale transaction, not any ongoing
conduct, and the claims have already survived one summary judgment
motion. For those reasons, the purposes for classifying claims as derivative
and, in particular, the reasons for its attendant demand rule, are not present
here. As a result, I find that my imposing derivative requirements on these
two claims would only set up a legal artifice that has no justification and,
therefore, put plainly, makes no sense.
[7-8] Classifying claims to be derivative has two discernible purposes.
First, it ensures that injury to a whole association is adjudicated on behalf of
that whole and not just for the benefit of the individuals who have
undertaken to pursue the claims. Second, it carries out the desired public
policy of galvanizing a governing entity within the business association into
taking action to redress injury on behalf of the business. Demand on the
entity to do so is required unless there is reasonable doubt regarding the
entity's disinterest or valid exercise of business judgment."

(i) Reason # I for Derivative Actiorns: Claim Consolidation

[9-10 As to the first reason above for derivative classification (to ensure
claims owing to an entire business association are brought on its behalf) I
find that the claims here are not derivative, but direct, because the only
injured party that may recover on these claims is in fact a class of all limited
partners. It is an elementary principle of equity that defendants found liable
for breaches of either fiduciary duties or contractual arrangements should not
benefit from any remedy for these breaches. The practical effect of this is
to exclude the defendant from the group of those that may potentially
recover.

"Aronson v. Lewis. Del. Supr. 473 A.2d 805 (1984)
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[11] In Wells Fargo & Company v. FirstInterstate Bancorp, Chancellor
Allen noted how the often murky distinction between derivative and direct
claims may turn upon the scope of the class of claimants seeking relief.
Though Chancellor Allen writes in the corporate context he suggests a
practical approach that I find instructive:

Perhaps the best way to view these kinds of cases is to consider
the remedy that may be appropriate. Where the remedy in a
shareholder action will necessarily affect all shareholders....
not only is such a case permissible as a class claim (Rule
23(b)(1)) but, speaking prudentially, protection of all interests
require that it be litigated once, for all (Rule 23.1). A
derivative characterization accomplishes that result. 2

Reading Chancellor Allen's analysis reinforces my finding that the plaintiffs'
claims are best suited to Rule 23( b)( 1), not Rule 23.1.
[12] Similarly, in the Courtes recent decision in In re Gaylord Container
Corporation Shareholders'Litigation,3 Vice Chancellor Strine incisively
analyzed how the potential inclusion of culpable parties in the class due
relief may affect the distinction between the derivative and direct claims.
While Vice Chancellor Strine's decision in Gaylord fell in the context of
fiduciary duty breaches (under Unocal v. Mesa4) resulting from corporate
defensive takeover measures, I find that his comments support a finding that
the limited scope of the group of claimants seeking reliefjustifies labeling
these claims as direct."

(ii) Reason # 2for Derivative Actions: The Demand Rule

[13] "The demand rule is intended [1] to act as a gatekeeper to both
encourage extra judicial intra-corporate solutions to internal problems and

"Del. Ch., C.A. No. 14696, 14623, mere. op. at 7, Allen, C. (Jan. 18, 1996).
"Id (Emphasis added)
3Del. Ch., CA. No. 14616, Strine, V.C. (August 10, 1999).
"Del. Supr., 493 A.2d 946 (1985).
"I at 8, stating,

A considerationofwhichstockholders shouldrecoverdamages in a case where the directors, as well
as the public stockholders, hold stock and the plaintiffs demonstrate.. .monetary harm to the
stockholders also suggests an individual characterization of claim. Grimes v. Donald, Del. Supr.,
673 A.2d 1207, 1213 (1996) (indicating that the relief which would flowto plaintiff is relevant to
the derivative-individual claim distinction). In acasewhere wrongfully erected defenses are proved
to have damaged the stockholders.. .should the directors be entitled to recover damages for the
economic injtny they inflicted on themselves as stockdlders? If the answ" is no because of the fact
that they created the harm, this factor would support awarding relief to the class of innocent
stockholders, not to the corporation.
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[2] to bar meritless claims of self-interested decision making." 16 Imposing
demand requirements here would serve neither of these purposes.

As the partnership is in liquidation, there is no need to push plaintiffs
into pursuing intra-partnership remedies. Further, I do not find that the
general partner's authority is undercut by permitting a limited partner class
to directly pursue these two claims.

Second, derivative classification here will not serve the purpose of
barring "meritless claims of self-interested decision-making." These two
claims have been shown meritorious enough to survive a motion for
summary judgment. At this post-liquidation phase in the life of the
partnership, and as the general partner obviously opposes all of the claims
in this litigation, it is difficult for any reasonable person to expect that
demand could be made with any hope of success. Application of the rule in
this context evokes vestiges of arcane medieval canon law.
[14] I find this case quite different from Litman v. Peudenfial-Bache
Properds, Inc, in which Vice Chancellor Chandler found a claim alleging
diminution of value of partnership units in an ongoing partnership to be
derivative. In the present case, the partnership is not ongoing, but is ended.
Once the enterprise is terminated and the fiduciaries have acted to wind up
the finances of the enterprise, the demand rule's purposes become. irrelevant.
To now classify these claims as derivative, purely as a matter of form, and
to institute "demand analysis" only serves to impede efficient and final
resolution of the remaining claims against those fiduciaries.

Equity holds Substance over Form

[15] Plaintiffs argue that since they seek relief from the general partner's
actions the imposition of derivative and demand requirements exalts the
partnership form over the substance of this intra-partnership dispute. I agree
with plaintiffs. With the partnership in dissolution the "partnership" entity
is simply an artifice representing the relationship between two legally
juxtaposed parties and is no longer relevant as a distinct legal creature for the
purpose of resolving the final claims between these parties.
[16] I am not prone to mechanistic or formalistic application of pleading
requirements where doing so only tends to frustrate efficient claim
resolution. "Unless prevented by some positive and mandatory law, equity
regards substance rather than form." 7 I find the claims for breach of

'6Seaford Funding Limited Parnership v. M&MAssociates 1, L.P., Del. Ch., 672
A.2d 66, 71 (1995).

'7Phih'ps Petroleum Co. el aL v. Arco Alaska, Inc. el aL, Del. Ch., C.A. No. 7177,
mer. op. at 13, Jacobs, V.C. (July 9,1986) (citingJudah v. Shanghai Power Co., Del. Supr., 494
A-2d 1244, 1249 (1985), MonroePark v. Metropolitan Life Insurance Co., Del. Supr., 457 A.2d
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fiduciary duty and breach of the partnership agreement are, in substance,
direct claims and may be prosecuted by a class of the limited partners, under
Rule 23(b)(1). The defendants motion for judgment on the pleadings on
these two claims is denied.

D. Certification of the Limited Partner Class

[17] Pursuant to Court of Chancery Rule 23( b)( 1) the plaintiffs request
certification ofa class of all limited partners (excluding any defendants here)
for pursuing the remaining claims. The only opposition to this motion came
on grounds that the claims were derivative and thus not the subject matter of
a Rule 23( b)( 1) class action, but of Rule 23.1 derivative action.

I have ruled that Rule 23.1 does not apply in these circumstances and
in doing so have rejected the sole argument raised against certification of a
class of limited partners. I find that the facts of this case lend themselves to
certification of a plaintiff class consisting of:

All unitholders of Cencom Cable Income Partners, L. P.
as of October 3, 1995, or their successors in interest, except
defendants herein and any person, firm, trust, corporation or
other entity related to or affiliated with any of the defendants.

The plaintiffs' motion for class certification is granted.

E. Supplemental Complaint for Preliminary and Permanent
Injunction

In their supplemental complaint, plaintiffs move to enjoin the general
partner's use of partnership monies to fund its defense in this litigation and
seek the return of any advances already made. Specifically, the plaintiffs
argue that § 4.6C of the partnership agreement prohibits the general partner
from advancing itself litigation expenses in any lawsuit brought by a limited
partner.

(i) Motion to Dismiss the Supplemental Complaint

[18] For the same reasons that I found the above claims direct, I find that
derivative treatment here would ignore the reality of this litigation and the
facts of this case. Further, "courts have been more prepared to permit the
plaintiffto characterize the action as direct when the plaintiff is seeking only

734, 737 (1983)).
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