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(iii) Steps 5 and 6

These two steps involved identifying balances that were accruing at
penalty pricing or at "downsold" annual percentage rates ("APRs"). When
an Advanta account became delinquent because the customer failed to
make a payment, the account balance would be "repriced" out of the
introductory rate, and offered a penalty rate, typically at 21.9%. Because
these accounts were no longer carrying an introductory rate, delinquent
account balances totaling $4 million were excluded.

The next step was to exclude $54 million of account balances that,
in Advanta's view, were not offered introductory rates because of the
cardholder's credit rating. Cardholders in this category were "downsold;"
that is, they were offered a less preferential rate, usually 16.9%, but in
some cases less than 10%.

(iv) Steps 7 and 8

In step 7, Advanta excluded $172 million in balances resulting from
merchandise purchases booked to so-called "Interest on Balance Transfer
Only" (IOBTO) accounts because, for such accounts, only the balance
transfer, but not the merchandise purchases, received the introductory rates.
In step 8, Advanta excluded $35 million in cash balances because, by
definition, balances accruing interest at a "cash advance" rate were not
Introductory Rate Balances.

(v) Step 9

In Step 9, Advanta identified and excluded $212 million in balance
transfers posted between February 20 and February 28, 1998, because those
balances originated too late to be classified as Introductory Rate Balances
on February 20, 1998.

(vi) Step 10

Advanta's final step was to eliminate $104 million of balances
transferred more than 21 days after opening the account. Advanta regarded
such balances as "relationship management" balance transfers, which were
excluded from the Contribution Agreement definition of"Introductory Rate
Balances."
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Eliminating the foregoing account balances from the $11.838 billion
total value of account balances transferred to Fleet (the "total pie"), resulted
in a difference of $2.141 billion, which Advanta claims was the correct
level of Introductory Rate Balances as of February 20, 1998.

3. Analysis of Advanta's Objections
To Fleet's Analytical Approach

a. Advanta 'S Objections Summarized

Advanta asserts three major objections to Fleet's implementation of
its methodology for determining the correct level of Introductory Rate
Balances. Advanta's first objection is that Fleet erroneously included $180
million in balances that were not accruing interest at introductory rates as
of February 20, 1998. According to Advanta, because Fleet used data sets
that had no expiration dates, it erroneously included account balances with
introductory rates that, by February 20, 1998, had already expired.6"

Advanta's second objection is that Fleet's analysis of the BT file was
incomplete and resulted in the over-inclusion of $181 million in
merchandise and downsold balances. Specifically, Advanta argues that
Fleet's analysis of the BT file consisted only of comparing the sub-10%
balances shown on that file to the sub- 10% balances shown on the database,
and then discarding all balances that matched. The remaining balances on
the BT file that were above 10% were then added to Fleet's original
calculation on the assumption that those remaining balances were miscoded
Introductory Rate Balances. In fact, Advanta argues, that assumption was
erroneous, because the BT file contained $155 million in merchandise
balances on IOBTO accounts that were correctly accruing interest at APRs
above 10%, and that therefore were not miscoded BTs. Moreover, $26
million in balances on the BT file were from downsold accounts, and
therefore were also properly accruing interest at rates above 10%.
Accordingly, Advanta concludes, Fleet's calculation must be reduced by
$181 million of improperly included balances that were not Introductory
Rate Balances.

Third, Advanta objects that Fleet inflated its result by an additional
$137 million, by improperly (i) failing to eliminate accounts that were too
old or too new to have balances at introductory rates on February 20, 1998,
(ii) capturing accounts that were accruing interest at high, "penalty" APRs,

6"Advanta points out that after supplying the missing expiration dates and correcting
any erroneous dates in the database, Derham quantified the magnitude of the mistake at $211
million, which he adjusted downward to $181 million.
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(iii) capturing account balances generated by relationship management
activities, and (iv) assuming that cardholders were paying down their
miscoded BT file balances at a rate of 5% per month, whereas a 10% rate
was more plausible.

The sum total of these three errors, which Advanta attributes to the
flawed implementation of Fleet's methodology, is $498 million ($180M +
$181M + $137M). Advanta contends that Fleet's computation of
Introductory Rate Balances must be reduced by that amount, which results
in an Introductory Rate Balance level of $2.17 billion. That result, Advanta
claims, independently confirms its own $2.14 billion calculation.

These objections are now addressed.

b. Advanta 's Objections Analyzed

Advanta's first objection-that Fleet erroneously included $180
million of balances that were not accruing introductory rates as of
February 20, 1998-rests upon the premise that Fleet included accounts in
the miscoded BT file and in the Promotional (or "FLAP") balances that had
no associated expiration date. Fleet does not deny having done that, but
insists that it had no material effect, because there were no introductory rate
periods that lasted less than 3 months. Indeed, Fleet says, the length of
many introductory periods was approximately one year." Therefore, only
accounts that were opened before December 1997 could have had their
introductory periods expire by February 20, 1998, but Matthewson's
analysis of the miscoded BT file revealed less than $3.6 million of such
balance transfers whose introductory rate would have expired by
February 20, 1998. Because $3.6 million is only one-fifth of one percent
(0.2%) of the $1.34 billion of accounts in the miscoded BT file, the Court
is persuaded that including those accounts had no material impact.

Advanta has also failed to demonstrate any material error in
Matthewson's use of expiration dates in the FLAP files. The record
disproves Advanta's contention that Matthewson failed to identify and then
exclude FLAP balances having promotional dates that would have expired
by February 20, 1998.67 Second, in cases where the FLAP balances had no
corresponding FLAP expiration dates, Matthewson separately analyzed
whether those balances had merchandise expiration dates going beyond
February 20 and included only those that did.68 The propriety of that
approach is evidenced by the fact that Advanta's own witness, Derham,

"Trial Tr. at 1091-92.67See PX 346 at 0177438-39, and at 0177453.
63 Trial Tr. at 1207.
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relied on merchandise expiration dates, even for balances having expiration
dates that appeared on the FLAP file.69 Accordingly, Advanta's first
objection to Fleet's methodology is rejected.

Advanta's second objection has two parts. Advanta first claims that
Fleet erroneously included $155 million of merchandise balances on
IOBTO accounts that Matthewson mistakenly assumed were miscoded
balance transfers on the BT file. But the premise of that argument-that
there were merchandise balances in the miscoded BT file-finds no support
in the record.7" The miscoded BT file consisted of a list of balance
transfers, broken down into the account identification number and the
amount and date of each balance transfer that corresponded to the account
identification number.7 ' Indeed, Advanta has gotten it backwards: some of
the balance transfers listed in the miscoded BT files had been misrouted
(because of Advanta's miscoding) to the merchandise balances instead of
to a FLAP, and, as a result, those balances became commingled with
merchandise purchases.72 But it is not the case that those merchandise
purchases were reflected in the miscoded BT file.

Advanta's other criticism is that Fleet failed to exclude from the
miscoded BT file $26 million of downsold accounts that, in fact, were not
miscoded BTs because they were accruing interest at rates above 10%. It
is true that those accounts were downsold accounts that the miscoded BT
file showed were accruing interest at rates above 10%. Even so, however,
those accounts had been "counteroffered" (as distinguished from "initially
offered") introductory rates below 10%, yet because of the miscoding were
accruing interest at their higher "go to" rates. In other words, the downsold
accounts that had an expiration date beyond February 20, 1998 were
indistinguishable from their counterpart miscoded BT accounts that were
not downsold, with one exception: the introductory rate charged to the

691d. at 2129.
70Advanta cites to Derham's testimony (Trial Tr. at 2075, 2087) to support that point,

but a review of those pages reveals no testimony by Derham to the effect that the miscoded BT
file contained merchandise purchase balances.

7'Trial Tr. at 1099. Matthewson and Derham both recognized the necessity of
segregating the balance transfers from the merchandise purchases, although they went about it
in different ways. Matthewson identified the amount of the original balance transfers that
showed up in the merchandise balances, applied an estimated paydown rate of 5% per month,
and then added the resulting estimated "paid down" miscoded balance transfers in the
merchandise balances to his calculation. He did not, however, include in his analysis the
merchandise purchases that were commingled with the balance transfers.

Advanta does not quarrel with this approach, except to take issue with Matthewson's
5% per month paydown rate. For the reasons discussed elsewhere in this Opinion, the Court
rejects Advanta's contention that the 5% rate is unreasonably low.

"'Id. at 1110.
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downsold accounts resulted from a counteroffer rather than an initial
offer.73  Advanta relies heavily on this distinction, arguing that "a
counteroffer... is not an offer."74 The short answer is that this distinction
finds no support in the Contribution Agreement definition, which refers
broadly to an "offer," and does not limit the meaning of that term to "initial
offer." For these reasons, Advanta's second objection to Fleet's
methodology is also rejected.

Advanta's final criticism of Fleet's analysis, which comes in four
parts, is either without merit or immaterial. The first two parts of Advanta's
objection consist of a one sentence statement that Fleet "failed to eliminate
accounts that were too old or too new to have balances at Introductory
Rates on February 20, 1998 .... ."' So conclusory is that criticism that it
cannot be seriously considered.76 A court would be hard pressed to
evaluate or respond to an argument that the proponent does not trouble
itself to explain or elaborate.

The third facet of Advanta's objection is more problematic than the
others. Advanta argues that, by including all balance transfers made within
90 days of the opening of the account, Fleet erroneously captured account
balances that had been generated by relationship management activities.
That was erroneous, Advanta contends, because Advanta customarily
treated any balance transferred more than 21 days after the account was
opened as a relationship management account balance that was excluded
under the Contribution Agreement definition of Introductory Rate
Balances. I conclude, for the following reasons, that Advanta's argument
fails both legally and factually.

The Contribution Agreement defines Introductory Rate Balances to
include "all credit card receivables accruing finance charges at a special
introductory [APR] offered to new credit card customers only at the time
of the opening of a credit card account for a limited period." The definition
goes on to provide, however, that the term Introductory Rate Balances

'As PX 436 shows, downsold accounts do receive introductory rates, albeit less
generous ones than the regular accounts receive, Matthewson identified approximately $40
million in balances that were accruing at below 10%. PX 440.

' 4Advanta Op. Post-Trial Br. at 42.
7Id. at 48.
6 Fleet interprets the first criticism as referring to $26,000 in balances that Advanta

claims were in accounts opened before January 1, 1997, and the second criticism as referring to
accounts that were opened after February 20, 1998. Fleet Post-Trial Reply Br. at 26. If Fleet is
correct, then in dollar terms the first criticism is trivial, and the second merely reflects the fact
that Derham excluded accounts that were opened on February 20, 1998, whereas Matthewson
included them. Compare PX 346 with DX 246 at 004990. If Fleet is correct, its second criticism
would also be de minimis, but further admittedly conjecture since neither side has favored the
Court with the amount of the balances represented by accounts opened on February 20, 1998.
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"does not include any portion of a credit card holder's balance . . . (iii)
resulting from ... relationship management activities."" The issue framed
by Advanta's argument is whether balance transfers that occurred more than
21 days after the account was opened "result[] from relationship
management activities" within the meaning of the Contribution Agreement.
The briefs and the record provide only limited assistance in resolving that
issue.7"

To begin with, because "relationship management activities" is not
a defined term in the Contribution Agreement, the rules of contract
construction require that the term be given the meaning commonly
understood in the credit card industry, as established by the record.79

Unfortunately, neither side has developed a record that establishes the
commonly understood meaning, in the industry, of relationship
management activity.

Advanta contends that it regarded any balance transfer to an account
that occurred over 21 days after the account was opened as having resulted
from "management relationship activity." As the proponent, Advanta has
the burden of persuasion on that issue.8" Fleet contends that Advanta has
not carried that burden because, under the Contribution Agreement
definition, Introductory Rate Balances include all balances accruing at the
special rate offered to customers at the time they opened their accounts.
The so-called "relationship management" accounts fit that description. It
is undisputed that customers receiving those offers could continue to make

"Px I at A-0312, § 2.1 (tt).
7 Although the parties argue the point in their briefs, their arguments do not frame a

precise issue. As a consequence, the analysis is essentially unhelpful to the Court in resolving
the "relationship management" question.

"Radio Corp. ofAmerica v. Philadelphia Storage Battery Co., 6 A.2d 329, 334 (Del.
1939) (stating that, where a contracting party engaged in a trade or business employs terms
especially understood by persons in the trade, the terms should be interpreted as usually
understood by persons in the trade, unless it is clear that they were used in a different sense);
Board of Education of the Appoquinimink School District v. Appoquinimink Education
Association, 1999 Del. Ch. LEXIS 188,* 25 (quoting Restatement (Second) ofContracts § 202(5)
("Wherever reasonable, manifestations of intention of the parties to ... an agreement are
interpreted as consistent with... usage of trade); Sunbeam Corp. v. Liberty Mutual Ins. Co., 781
A.2d 1189, 1193-94 (Pa. 2001) ("[lf words have special meaning or usage in a particular
industry, then members of that industry are presumed to use the words in that special way...
regardless of whether there appears to be any ambiguity in the words"); Restatement (Second)
of Contracts § 222(3) ("unless otherwise agreed, a usage of trade in the vocation or trade in
which the parties are engaged or a usage of trade of which they know or have reason to know
gives meaning to or supplements or qualifies their agreement").

"°Hudak v. Procek, 806 A.2d 140, 153 (Del. 2002) (stating that a party that seeks to
prove a legal theory carries the burden of proving the facts necessary to establish that theory);
Rice v. Shuman, 519 A.2d 391, 395 (Pa. 1986); 2 John W. Strong, McCormick on Evidence § 337
(5th ed. 1999).
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balance transfers at the low introductory rate for the entire introductory
period, which generally was for several months and in some cases as long
as one year."'

The Court's difficulty is that even if Fleet's argument is factually
correct, it fails to confront the fact that the Contribution Agreement
excludes all accounts resulting from "management relationship activity,"
a term whose definition Fleet has not attempted to articulate. Advanta, on
the other hand, did make an effort, however oblique, to define
"management relationship activity," by resorting to ipse dixit, i.e., by
asserting that it (Advanta) treated any balances transferred to an account
more than 21 days after the account was opened as resulting from
relationship management activity. The question is whether that showing is
adequate to discharge Advanta's burden of proving that assertion. For both
legal and factual reasons, the Court concludes that it does not.

From a legal standpoint, had the parties intended to define
management relationship activities in terms of the practice then in effect at
Advanta specifically (as distinguished from the meaning of that term as
commonly understood within the credit card industry), they could easily
have done that in their contract. The parties did not, however, and Advanta
has made no effort to show that it is legally proper to attribute to Fleet an
intent (not supported by any evidence) that the term "relationship
management activities" would have whatever meaning Advanta's internal
organization understood it to have.

The record also fails to support Advanta's assertions that "Advanta's
financial statements classified all balance transfers posted after 21 days as
Relationship Management balance transfers," and that "balance transfers
posted after 21 days were typically generated by direct relationship
management activities such as 'welcome calls,'and 'welcome letters' along
with other forms of usage stimulation." 2 The record Advanta cites to
support that assertion consists of four pages of Derham's testimony and one
page of Advanta'sproforma financial statements. Although the financial
statement does disclose "Acquisition BT Volume" and "Rel. Mngmt. BT
Volume" on separate lines, 3 nowhere does that financial statement
"classif[y] all balance transfers posted after 21 days as Relationship
Management balance transfers." Nor does Derham's cited testimony on this
point clearly or unambiguously establish Advanta's asserted proposition.
At best that testimony is vague and imprecise.84 It is also controverted,85

"Trial Tr. at 1120-21; 1150-51; 2125-28.
'UAdvanta Revised Op. Post-Trial Br. at 44-45.
'3See DX 44 at 113427.
"Derham's testimony on the point consisted of the following:
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and Advanta called no other witnesses to give corroborating testimony on
this point.

Accordingly, insofar as Advanta challenges the reasonableness of
Fleet's 90 day method for excluding balances resulting from relationship
management activity on the basis that the correct "window period" is 21
days, Advanta's challenge lacks merit.

Advanta's fourth and final criticism is that Matthewson's assumed
5% paydown rate was too low. The 5% paydown rate assumption has a
basis in the record, 6 and it was reasonable because it was an industry
standard. Advanta has not persuasively rebutted that evidence. All
Advanta has done is assert, without evidentiary support, that a 10%
paydown rate is more reasonable."' That, without more, cannot carry the
day.

For these reasons, Advanta's objections to Fleet's approach to
determining Introductory Rate Balances are rejected. The Court concludes
that Fleet's analytical approach (including its implementation) is
reasonable. The Court next turns to Fleet's objections to the reasonableness
of Advanta's implementation of Advanta's methodology for determining
Introductory Rate Balances.

Q. What are nonintroductory period promotions?
A. Based on the definition, it excluded any relationship

management transfer activity, as stated in the definition above.
The business worked that only balance transfers booked off of
the application form were considered acquisition balance
transfers. Everything else, including card carriers, welcome
letters, welcome calls, were considered part of the relationship
management balance activities .... Applications off the balance
transfer were processed typically within three weeks.

Trial Tr. at 2067-68.
asMatthewson testified that during the 90-day window between the opening of an

account and the transfer of a balance to that account, no relationship management offers were
being made. Trial Tr. at 1082, 1091.

rria Tr. at 1110-i1.
'7Advanta cites earlier paydown analyses by Matthewson in support of its position,

but Matthewson explained why those earlier analyses were flawed. Trial Tr. at 1218-25.
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4. Analysis of Fleet's Objections
To Advanta's Analytical Approach

a. Fleet's Objections Summarized

Fleet contends that even if Advanta's analysis were accepted in its
entirety, Fleet would still be entitled to recover $9,767,400 in damages in
respect of this claim. But, Fleet says, because Advanta's implementation
of its own methodology is flawed in significant respects, Advanta's entire
analysis must be rejected, and Fleet is entitled to recover the full amount
of its claim.

Fleet has interposed five objections to Advanta's analysis. Two of
those objections the Court has previously upheld in its analysis of
Advanta's objections to Fleet's methodology for determining Introductory
Rate Balances.8 8 The first of those objections concerned what window of
time separating the opening of an account and the transfer of a balance to
that account was more reasonable. The Court determined that Advanta's
21-day window approach is legally and factually flawed, and that Fleet's
approach was reasonable. Fleet's second (also-adjudicated) objection
relates to whether Fleet properly treated as Introductory Rate Balances all
downsold accounts that otherwise fit the contractual definition. Fleet
argued that Advanta's approach, which excluded all such accounts, was
invalid. The Court agreed. Because the Court has effectively upheld two
of Fleet's objections to Advanta's methodology (albeit in a different
context), it need only address Fleet's three remaining objections, which are
next summarized.

Fleet first argues that Advanta's methods for excluding balances
based on the expiration date of the introductory rate offers must be rejected
because they are internally inconsistent and designed specifically to
minimize the level of Introductory Rate Balances. Specifically, Fleet
claims that Advanta did not rely consistently upon the stated introductory
expiration dates in the analytical database, when determining if a
customer's introductory rate offer had actually expired. Rather, Fleet urges,
Advanta relied-inconsistently-upon both the merchandise expiration
date reflected in the database and upon the expiration date projected on the
marketing matrices that related to the particular marketing offer to which
the customer had responded, and then used whichever date would result in
the account's exclusion. 9

"See Part 3(b), supra.
"9A marketing matrix contains the terms that the marketing department intends to

assign to accounts at the outset of a new campaign.
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That is, if the analytical database showed that a merchandise
expiration date had expired, Advanta threw out the balance in the entire
account without regard to what the marketing matrices did or did not show.
If, however, the analytical database indicated that an expiration date had
not expired as of the Closing, Advanta did not necessarily include the
account balance in its analysis. Rather, Advanta turned to the marketing
matrices to ascertain whether, as of the Closing, the expiration date should
have expired. If the marketing matrix reflected that a promotional period
should have expired, even though the analytical database showed that in
fact it had not, Advanta excluded the entire account balance. Fleet's
argument, simply put, is that Advanta cannot have it both ways: Advanta
may rely upon either the marketing matrices or the expiration date in the
database, but it cannot opportunistically pick and choose whatever
expiration date results in the balance being excluded.

Fleet's second, and related, objection is that Advanta's use of
marketing matrices to determine the introductory expiration dates for
certain accounts was inherently flawed and resulted in improperly
excluding balances of $150 million. Advanta's use of marketing matrices
was erroneous, Fleet claims, because Advanta failed to update the matrices,
and, as a result, the matrices were often inaccurate. Indeed, Fleet
emphasizes, the inaccuracy of the marketing matrices was a prime cause of
the miscoding problem. Even when accurate, the information on the
matrices was not determinative because, if as of a given date the customer's
promotional offer had not in fact expired, whether or not the marketing
department intendedfor that offer to expire, was an irrelevant consideration
that cannot serve as a basis to exclude that customer's balance from the
Introductory Rate Balances calculation.

Third, and finally, Fleet claims that it was erroneous for Advanta to
subtract $189 million of post-February 20, 1998 balances that were never
included in Advanta's analysis to begin with. As Fleet points out, of the
$212 million of post-February 20 balance transfers that were reflected in
the miscoded BT file, $189 million represented accounts that had not been
included in the initial database, because they were not opened until after
February 20, 1998.

Fleet contends that Advanta improperly excluded a total of $480 million in
balances, and that when the $480 million of improperly excluded balances"

90S150M + $189M + $101M + $40M = $480M.
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are restored to Advanta's analysis, the result-$2.6 billion-is virtually the
same as the result reached under Fleet's analysis.

I now turn to Fleet's objections.

b. Fleet's Objections Analyzed

As already noted, Fleet's first and second objections are interrelated.
Fleet first argues that Advanta determined the expiration dates for
introductory rate offers opportunistically, that is, by using whichever
date-the expiration date appearing on the analytical database or the
projected expiration date in the marketing matrices derived from job
numbers-would result in the exclusion of an account balance. Second,
Fleet argues that, in any event, the marketing matrices were so inaccurate
that it was error for Advanta to rely on them at all to determine the
expiration dates.

Advanta concedes that it used both sets of dates, but responds that
it was not improper to do so, because: (i) the job numbers (appended to the
marketing matrices) were reliable since they were the same job numbers
FDR had relied on to fix the miscoded APRs; and (ii) Advanta used the
expiration date on the analytical database (where available) as a starting
point to exclude expired introductory rates; but if the rate shown on the
database had not expired, then Advanta looked to the job number/system
codes to ascertain the expiration date. Advanta further contends that Fleet
has not quantified the amount of balances that Advanta purportedly
misclassified and that Fleet's criticism ignores Fleet's own inconsistent
handling of the miscoded BT file by assuming (but not actually determining
whether) the balances on that file at APRs above 10% were supposed to be
above 10%.

The Court finds Advanta's explanation unpersuasive for several
reasons. First, Advanta does not deny that it relied solely on the database
expiration date where that date showed an account had expired before
February 20, 1998. In cases where that date had not expired, however,
Advanta used the marketing matrix expiration date to exclude the account
where the matrix showed that the introductory rate should have expired.
Thus, Advanta did, in fact, use whatever date would result in an account
being excluded.

Second, if, as Advanta claims, the job numbers were accurate and
reliable indicators of when an introductory rate offer would expire and the
analytical database was not, why did Advanta use the analytical database
expiration dates at all? Advanta makes no effort to explain that gap in its
reasoning.

Third, the weight of the credible evidence persuades me that the job
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numbers upon which Advanta appears to place such reliance were neither
accurate nor reliable. Matthewson, whose testimony the Court finds
entirely credible, testified that the expiration date on a marketing matrix
does not accurately predict whether the accounts that result from that
marketing campaign will actually expire on that date.9 In addition, Lorene
Storm, Fleet's FDR production support manager, testified that the
inaccuracies in the marketing matrices played a role in causing the BT
miscoding because "there had been updates made by marketing that were
not either put into the marketing matrix or the marketing matrix was-the
update copy was not supplied to the appropriate people to make changes
.... ,92 Finally, the pervasiveness of the errors in the marketing matrices
are described in one of Advanta's own trial exhibits.93 To the extent
Advanta's method for determining expiration dates was an element of its
analysis, the Court finds that methodology was unreasonable.

Fleet's final objection is that Advanta was wrong to exclude from the
"total pie" database, $189 million of accounts that had never been included
in that database to begin with. I find this objection meritorious because
Advanta's witness, Mr. Derham, conceded the error in his trial testimony. 94

In its post-trial brief, Advanta nonetheless argues that this subtraction was
necessary to bring the database back to the February 20 balance (for which
reason Fleet's database was $189 million too high). 9" But neither Derham
nor any other witness testified that this was done (as Advanta asserts) to
reconcile the February 28 general ledger balance back to the February 20
balance. 96

To summarize this (unfortunately lengthy) analysis, the Court

9 1Trial Tr. at 1138-39 ("Accounts could actually have completely different expiration
dates than what are reflected on the matrix").92Trial Tr. at 690-91.

' 3DX 113.
94Trial Tr. at 2106-07.
9"Advanta Revised Post-Trial Br. at 43-44.
9Derham's error in subtracting the $189 million in balances also answers Advanta's

argument that Fleet's analytical database was $189 million too high. Fleet and Advanta used the
miscoded BT file for very different purposes. Advanta used it to exclude balances from its
analysis, for which reason it was incumbent upon Advanta to ensure that the balances were
included in its analysis before subtracting them. Fleet, on the other hand, used the miscoded BT
file to find balances to add to its analysis. It therefore made sense for Fleet to subtract ($207
million) in post-February 20 balances from the balances that it was adding to its analysis,
because under no circumstances should activity after February 20 be reflected in a calculation
of Introductory Rate Balances as of February 20, 1998.
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upholds all of Fleet's objections to Advanta's calculation of Introductory
Rate Balances and rejects all of Advanta's objections to Fleet's calculation.
The Court finds that Fleet's methodology (and its implementation) for
determining Introductory Rate Balances as of the Closing date was
reasonable, and that Advanta's methodology (and its implementation) was
not. The Court, therefore, concludes that the correct level of Introductory
Rate Balances as of February 20, 1998 was $2.668 billion. As a
consequence, Fleet is entitled to recover $21,199,200 from Advanta in
respect of Fleet's Introductory Rate Balance Claim.

c. The Relationship Management Claim

Fleet's third claim is that, beginning in late 1997, Advanta engaged
in an unprecedented "relationship management" campaign that involved
offering its current customers very low interest rates. Advanta did this to
"hold on" to its current customers and their balances, and also to increase
those balances, thereby maximizing the level of Managed Receivables,
which, in turn, would increase the consideration Fleet would pay for the
Business. Fleet contends that in order to achieve that objective Advanta
offered interest at rates below its own cost of funds and far below the rates
it had previously offered, based on credit standards that were inconsistent
with Advanta's prior credit standards. The result, Fleet claims, was to load
up the acquired consumer card receivables portfolio with money-losing
accounts, in violation of §§ 6.01(b)(i) and (b)(xii) of the Contribution
Agreement. Those provisions, respectively, obligated Fleet to operate the
business in the "ordinary and usual course" between the signing of the
Agreement and the Closing,9" and also to "[c]onduct solicitation campaigns
... in the ordinary course of business consistent with past practices and in
substantial accordance" with the marketing plans that had been disclosed
to Fleet.98 As a consequence of those violations, Fleet claims that it is
entitled to recover damages of $7.6 million. 99 Advanta, not surprisingly,
resists this claim. It argues that its Fall 1997 relationship management
campaigns were consistent with past practice, profitable, and good for
business. The issues that flow from these contentions are whether
Advanta's Fall 1997 relationship management campaigns were (i) "in the
ordinary course of business," (ii) "consistent with past practice," and (iii)

97PX I § 6.01(b)(i) at A-03144.
9 Id. § 6.01(b)(xii) at A-03146.
9The damages figure is computed by multiplying the amount of the most unprofitable

(below 8%) balances-$347 million-4times the 2.19% premium that Fleet paid for every dollar
of Introductory Rate Balances. The result of that computation (.0219 x $347 million) is $7.6
million.
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"in substantial accordance with [Advanta's] current marketing plans."' 0 It
may be concluded that these issues are factual because neither side cites a
single case or other legal authority in support of its position.

Fleet's position may be summarized thusly: Advanta's Fall 1997
relationship management campaigns were outside the "ordinary course" of
its business when measured by the volume of account balances involved.
Fleet compared the level of balances accruing at interest rates below 10%
for accounts opened (i) before February 1997, (ii) at the end of October
1997, and (iii) at the time of the Closing. That comparison reveals that at
the end of October 1997, the volume of pre-February 1997 accounts that
having an APR below 10% was $55 million, but, by the time of the
Closing, the value of those accounts had skyrocketed to $625 million.

Fleet next argues that Advanta's Fall 1997 relationship management
campaign was inconsistent with past practice because, while virtually no
balances were accruing below 8% at month-end October 1997, by the
Closing the level of account balances accruing interest below 8% had
climbed to $347 million, with most of that amount accruing at below 6%.
Fleet claims that Advanta attracted these balances by offering unprofitably
low interest rates and also by lowering its credit standards. Both measures
were inconsistent with Advanta's past practice.

Finally, Fleet argues, this conduct was not "in substantial accordance
with [Advanta's] current marketing plans" because none of the marketing
plans Advanta disclosed to Fleet deviated so dramatically from Advanta's
prior marketing practices and credit standards.

Advanta concedes many of the facts that underlie Fleet's argument,
but it contests the inferences that Fleet draws from those facts, primarily
because (Advanta claims) Fleet's inferences ignore other important facts of
record. First, Advanta argues that there was nothing unprecedented about
the Fall 1997 relationship management promotional campaign because the
volume of relationship management accounts and the APRs applicable to
those accounts were consistent with Advanta's past-practices and then
current marketing plans. The Court agrees with this position, which has
solid record support. The record shows that, as early as March 1997,
Advanta announced its intent to conduct a retention marketing program that
would build upon existing customer relationships. Fleet knew of those
plans through disclosures made by Advanta during due diligence as early
as October 15, 1997.1 The disclosures revealed that Advanta planned to

' PX I § 6.01(b)(xii) at A-03146.
'01PX 49; DX 275 at 00113989; Trial Tr. at 1561-62 (financials show "very active

fourth quarter" with relationship management at rates below 8.5%). Fleet's own internal
memoranda, generated before it signed the Contribution Agreement, confirm its understanding

20031



DELAWARE JOURNAL OF CORPORATE LAW

continue engaging in aggressive relationship management through
SmartMove balance transfers using lower competitive APRs to build
balances in excess of one billion dollars during the latter half of 1997.
Advanta forecasted an additional $2.3 billion in relationship management
balances in 1997, with $561 million and $736 million being added,
respectively, in the third and fourth quarters alone.' °2

The Court is unpersuaded by Fleet's argument that Advanta's
relationship management campaign was unprecedented since it offered
APRs that were inherently unprofitable (i.e., below the cost of funds).
Fleet concedes that it is common for credit card companies to offer new
customers introductory rates below the cost of funds, because that is part
of the price of enticing a new customer to open an account. What was
unprecedented, Fleet says, was that Advanta's relationship management
campaign offered below-cost-of-funds rates to its current customers., 03

This argument ignores two critical facts. First, Advanta had always
competitively priced introductory offers to its existing customers. Advanta
did that to prevent its customers-whose acquisition initially cost between
$50 and $60 per customer-from being "teased" away to other issuers."
Second, during the Summer and Fall of 1997, competition for customers
among the credit card companies had become increasingly fierce,
manifesting itself in the form of lower APRs and rates well below 5.9%. 10
Faced with the threat of an exodus of existing balances, Advanta had only
one alternative: match its competitors' strategy by offering attractive APRs
to its existing customers for balances transferred to Advanta from other
issuers."°6 Nothing in the Contribution Agreement, or in any document
contemporaneous with the negotiations, suggests that the parties intended
for Advanta to be contractually precluded from making relationship
management offers that would be competitive in the marketplace.

The argument made by Fleet that gives the most pause is that

that Advanta was aggressively managing its existing customer relationships with SmartMove
offers. Trial Tr. at 192-93; DX 45 at 00138862; Trial Tr. at 203-05 (admitting that Advanta had
disclosed lower yields and thus low APRs on relationship management campaigns); DX 38
(4/30/1997 financials disclosed rates as low as 3.9% and 5.9%).

'02PX 49 at 134619 (line item "Relation Mngmnt BTs").
"°3Fleet Op. Post-Trial Br. at 53, n.58.
"°Trial Tr. at 1483, 2096-98; 1432; 1555-56.
' 0 Trial Tr. at 1466-67; PX 43 at 031251 (August 1997 Marketplace Observations);

PX 52 at 00061383 (Advanta Historical Marketing Overview); PX 49 at 00134482 (Lehman
Brothers Industry Overview: "[T] he cost of acquiring and especially retaining good customers
is rising"); see also, id. at 134525-26 (McKinsey Industry Overview: "[I]ntense competition
squeezes margins").

'06Trial Tr. at 1464-65, 1467-68, 1471-73 (Advanta matched lower APRs and
"continued to do what we had historically done... to build balances").
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Advanta (i) made relationship management offers at rates so low as to be
inherently unprofitable, and (ii) lowered its credit standards that attracted
new balances, but which were held by less creditworthy customers. The
claim that Advanta lowered its credit standards is far broader than the
meager evidence cited to support it-a mere single sentence of a 30-page
Advanta Monthly Business Review that states: "SmartMove balance
transfer program [was being offered] to customers who do not normally
qualify."'0 7 While that sentence suggests that credit standards may have
been changed for a particular segment of Advanta's customers, it does not
specify the nature or magnitude of the modification or its dollar impact.
Such evidence is too thin to support a factual finding that Advanta lowered
its credit standards as dramatically and pervasively as Fleet suggests.

Fleet's argument that Advanta offered low APRs to existing
customers at rates that were below its cost of funds is more complex.
Advanta does not deny that some of the APRs it offered were below its cost
of funds, but it does dispute Fleet's claim that the resulting arrangements
were inherently unprofitable. For several reasons, the Court is persuaded
that Advanta is correct on this point.

To begin with, because existing customers have known credit records
they are less risky and far cheaper to market than new customers. 0 8 In
addition, the balance's profitability at the low APR cannot be considered in
isolation. A low APR balance tends to protect a customer's existing
balances, which continue to accrue interest at high "go to" rates. As a
result, the blended APR of the customer's total balance is much higher than
the APR on the relationship management balance, and thus is profitable for
Advanta. In addition, customers who remain on the books may generate
late fees, over-limit fees, and penalty pricing on the cardholder's entire
balance (if they should miss a payment).0 9 Finally, Fleet offers no specific
evidence that the relationship management balances acquired in the Fall
1997 campaign were actually unprofitable. There is evidence, however,
that the yields from Advanta's relationship management campaigns and
SmartMove programs continued to exceed significantly the Business's cost
of funds."0

'01 PX 463 at 032923.
'Trial Tr. at 1454-56, 1470-71, 1541-42, 1546.
'"Advanta derived millions of dollars from such fees and penalties. Trial Tr. at 1543.

°0DX 50 at 00063548-49 (1997 Full Year Financials); PX 50 at Appendix, first page;
Trial Tr. at 1305; DX 60 at 00079729-30.
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For these reasons, the Court concludes that Fleet's Relationship
Management Claim fails for lack of proof, and that judgment will be
entered in Advanta's favor on that claim. Having adjudicated Fleet's
claims, I turn next to Advanta's counterclaims.

IV. ANALYSIS OF ADVANTA'S COUNTERCLAIMS

A. The SmartMove Accounts Counterclaim

1. Background Facts

Although this claim takes the form of a counterclaim being asserted
by Advanta, in reality, the issue is what amount of damages Advanta owes
to Fleet. The claim, as earlier noted, arises out of Interim Servicing
Agreements executed by Advanta and Fleet at the Closing. Those
Agreements obligated the parties to provide certain support services for
each other through 1998, with each party invoicing the other for services
rendered. The parties agree that, as a result of their mutual offsets, a net
balance is due to Fleet, but they disagree on the precise amount of that net
balance. Fleet contends that Advanta owes it $1.7 million, while Advanta
contends that it owes Fleet only $1.63 million."' The resolution of the
dispute depends upon the "effective" date that Advanta tendered "Qualified
SmartMove Accounts" to Fleet.

By way of background, at the time the Contribution Agreement was
executed the parties carved out a group of accounts known as the "Retained
SmartMove Accounts" from the consumer credit card accounts being
transferred to Fleet. This was done because the cardholders on those
accounts were potential claimants in several consumer class actions
pending against Advanta. The class members claimed (among other things)
that Advanta had fraudulently promised them certain rates to induce them
to transfer their balances, but then later charged them higher rates. The
parties carved out the Retained SmartMove Accounts from the initial
transfer of the Business because Fleet wished to avoid any potential
liability associated with those Accounts. The parties did agree, however,
upon a mechanism by which Fleet would assume the SmartMove accounts
once the class action claims were dismissed or released. If and when that
occurred, the "Retained" SmartMove Accounts would become "Qualified
SmartMove Accounts" that Advanta would be entitled to tender to Fleet
and that Fleet would be contractually required to accept. That agreement

".'See Pretrial Stip. at 22-23, § 48.

[Vol. 28



UNREPORTED CASES

is expressed in § 6.17(a) of the Contribution Agreement, which reads as
follows:

At any time, and from time to time, on or after the Closing
Date, the Company ... [Advanta] may tender to the LLC
[Fleet], and the LLC will accept and assume, within 15 days
after such tender, pursuant to documents relating thereto in
form reasonably satisfactory to [Fleet] and other parties
thereto, Qualified SmartMove Accounts subject to certain
liabilities. For purposes of this Section 6.17, "Qualified
SmartMove Accounts" are Retained SmartMove Accounts as
to which (i) a release of all claims in respect of SmartMove
Promotions has been obtained, (ii) a final judgment from
which any right to appeal has lapsed has been rendered in
connection with litigation relating to such Retained
SmartMove Account or (iii) full restitution has been made in
respect of the repricing of such Retained SmartMove
Accounts or some other event (including, without limitation,
the passage of time) shall have occurred relating to such
Retained SmartMove Accounts and, in either such case in the
reasonable judgment of the LLC, no further liability to the
LLC exists in respect of such Retained SmartMove Accounts
or an indemnity therefor from the Company in form and
substance reasonably acceptable to the LLC is satisfactory to
satisfy any such remaining liability."2

The relevant clause of the above-quoted provision obligated Fleet to
accept a tender of Qualified SmartMove Accounts "within 15 days after
[Advanta's] tender, pursuant to documents relating thereto, in form
reasonably satisfactory to [Fleet],""3 The purpose of that provision was
to assure that there would be no further liability associated with the
tendered accounts. Fleet contends that the purpose of the italicized
language (quoted immediately above) was to require that the documents
submitted in connection with the tender be adequate to show, to Fleet's
reasonable satisfaction, that the tendered accounts would not be subject to
further liability-i.e., that the tendered SmartMove Accounts were (in the
language of the contract) "Qualified."

During the Fall of 1998, certain SmartMove class actions were
consolidated in a Delaware Superior Court proceeding, Stoddard v.

"2PX I at 03157-58 § 6.17(a).
'"Id. (emphasis added).
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Advanta Colp. and Advanta National Bank, U.S.A. ("Stoddard). 4  In
November 1998, Advanta and the Stoddard plaintiffs executed a Settlement
Agreement and Stipulation that would settle the claims in the action. On
January 15, 1999, the Superior Court entered an Order Granting Approval
of Proposed Class Action Settlement and Judgment." 5 In that Order, the
Superior Court dismissed the consolidated Stoddard litigation and
determined that all class claims "in respect of SmartMove Promotions"
were "settled, released, and dismissed with prejudice, with four exceptions:
(i) claims of listed persons who 'opted-out' of the class action Settlement,
(ii) claims of 'any others having requested exclusion by timely writing, '
(iii) claims of customers, otherwise qualifying, who were in bankruptcy
proceedings on the date of the Order, and (iv) claims of Advanta
employees, officers, and directors."" 6  That Order became final on
February 15, 1999.

On March 15, 1999, Advanta sent a letter (the "March 15 tender
letter") in which Advanta tendered to Fleet the Retained SmartMove
Accounts that were the subject of the claims in the now-settled Stoddard
litigation. Advanta tendered all such accounts except for accounts held by
two of the four categories of customers that were carved out of the
Stoddard Order, i.e., (i) the list of opt-outs and (ii) Advanta customers who
were in bankruptcy as of the date of the Order. Enclosed with the
March 15 tender letter were a Bill of Sale, an Assignment and
Assumption/Agreement, the Settlement Agreement and Stipulation, and the
Stoddard Order approving the class action settlement and judgment. In its
March 15 tender letter, Advanta took the position that all of the tendered
accounts were Qualified SmartMove Accounts.

In a letter dated March 31, 1999, Fleet rejected Advanta's March 15
tender for four stated reasons, two of which are relevant here. The first
reason was that the Stoddard Settlement Order had excluded two additional
categories from the definition of the settling class--(i) any others who had
requested exclusion by timely writing and (ii) Advanta officers, directors,
and employees." 7 The March 15 tender letter made no reference to those
additional two categories that had been carved out of the settling class.
Accordingly, the March 15 tender letter, on its face, appeared to include
two categories of SmartMove accounts that by definition were not
Qualified. Fleet, however, could not determine from the tender documents

"4No. 97C-08-206-VAB (Del. Super. Jan. 14, 1989) (Order granting approval of
proposed class action settlement and judgment).

1I1d.
1

6DX 183,11, 6.
17PX 458.
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which of the tendered Retained SmartMove accounts fell within those two
excluded categories. For that reason, Fleet rejected the March 15 tender.

Fleet rejected that tender for a second reason. The Settlement
Stipulation in Stoddardcontained language suggesting that the class claims
being asserted by one Jill Fasso, a plaintiff in an action pending in the
Superior Court for the State of California, were also not being settled." 8

The March 15 tender letter, however, provided no information about the
claims in the Fasso case, nor did it identify the customers (or their
accounts) that would be excluded from the tender as a result of those
claims. In other words, Fleet rejected the March 15 tender because, in its
view, the documentation supporting that tender was not adequate to enable
Fleet to identify which of the accounts being tendered were Qualified.

On April 9, 1999, Advanta responded to Fleet's March 31 letter, and
identified which account holders fell within the two excluded categories
addressed in the March 15 tender letter." 9 Regarding Ms. Fasso's claims,
Advanta's counsel stated that if Fleet had "read the Settlement Agreement
more carefully, it would have seen that the claims alleged by Fasso were
released by the cardholders whose accounts were tendered. See

(o)(4). 'wl20
The reference cited above was to the definition of "Settled Claims"

in the Stoddard Settlement Agreement. That definition did not, however,
mention or otherwise refer to Ms. Fasso's claims or her case, and,
accordingly, did not adequately respond to Fleet's expressed concerns. As
a result, on April 16, 1999, Fleet again wrote to Advanta, advising that
Advanta's March 15 tender was still deficient, and that, until Advanta cured
the deficiencies, Fleet would neither accept nor assume the accounts that
Advanta had purported to tender.12'

On May 10, 1999, Advanta responded to Fleet's April 16 letter,
informing Fleet that the Borden action in California (which included Ms.
Fasso's claims) had been dismissed by stipulation, and that the stipulation
was awaiting the judge's signature.12 Only then was Fleet reasonably
satisfied that the tendered accounts met the requirements of the
Contribution Agreement's definition of Qualified SmartMove Accounts.
Accordingly, Fleet accepted Advanta's tender of those accounts, effective
as of 15 days after May 10,1999.

' "DX 183 Settlement Stipulation, 17 (citing Borden, et. al. v. Advanta Corp, et. al.,

No. 783914 (Cal. Super.)).
"9 PX 462.
201d. ("Settled Claims").
'21PX 459.
'22PX 461.
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2. Analysis Of The Claim

The analysis of this claim is relatively straightforward. The facts as
recited and found above are undisputed. It is also undisputed that the
contract definition of Qualified SmartMove Accounts included a
requirement that the tender of those accounts be "pursuant to documents
relating thereto in form reasonably satisfactory to [Fleet]."

Fleet argues that it had no obligation to accept the tendered accounts
until May 10, 1999 because (i) Fleet's obligation to accept extended only
to Qualified SmartMove accounts, and, (ii) until May 10, the documenta-
tion Advanta had furnished was not "in a form reasonably satisfactory to
[Fleet]" to enable Fleet to determine which of the accounts being tendered
were Qualified.

In response, Advanta argues that, the record confirms all of the
Retained SmartMove Accounts that were tendered on March 15 were in
fact Qualified as of that date. Advanta also argues that even if the
March 15 tender letter and supporting documents did not establish that fact
to Fleet's reasonable satisfaction at that time, it is legally irrelevant.
Advanta's reason is that the Contribution Agreement's requirement that the
tender documents be in a "form reasonably satisfactory to [Fleet]" refers
only to the Bill of Sale and Assignment and Assumption-two documents
whose form is unquestioned.

The issues generated by these contentions are narrow. The first issue
is whether the requirement that the documents relating to the tender be in
a form "reasonably satisfactory" to Fleet, applies solely to the Bill of Sale
and to the Assignment and Assumption. Advanta argues for this restrictive
application. If that argument is correct, Advanta would prevail on this
claim. The Court finds Advanta's argument to be without merit, however,
because nothing in the contractual definition of Qualified SmartMove
Accounts limits that requirement to those two documents.

The second issue is not as simple as the first because the parties have
not framed or argued it in any focused way. It is undisputed (albeit only by
way of hindsight) that all of the SmartMove Accounts tendered by Advanta
on March 15, 1999 were in fact Qualified as of that date. It is also
undisputed that this fact was not established by adequate documentation
until May 10, 1999. The issue is: what documentation was Advanta
contractually required to furnish when tendering the Retained SmartMove
Accounts, in order to trigger Fleet's obligation to accept those accounts?
If Advanta tendered the Accounts alone, without any documentation
establishing that the tendered accounts were Qualified, would that satisfy
its obligation to Fleet? For Advanta to prevail, it must argue that Fleet
became obligated to accept the tender as of the initial tender date as long

[Vol. 28



UNREPORTED CASES

as the documents (which could be furnished at any time after the initial
tender) establish that the tendered Accounts were Qualified on the date of
the tender. That is only one possibility, however. It is equally arguable
that, under the Contribution Agreement, a tender of the Retained
SmartMove Accounts would not trigger Fleet's obligation to accept unless
and until Advanta submitted documents that were reasonably adequate to
satisfy Fleet that the tendered Accounts were Qualified. That has to be
Fleet's position for it to prevail.

The difficulty in addressing this issue is that the parties did not
clearly frame or argue it in their briefs. Because the Contribution
Agreement does not explicitly speak to this precise issue, the focus of the
analysis must be upon what result commercially reasonable parties would
have intended in this situation.' Having considered the issue from that
perspective, the Court concludes that the only commercially reasonable
interpretation is the one advanced by Fleet, i.e., that a party accepting the
tendered SmartMove Accounts should be obligated to accept such accounts
only if the recipient is furnished documentation showing, to the recipient's
reasonable satisfaction, that the tendered accounts are Qualified.

The Court concludes that commercially reasonable parties would
have intended that result for several reasons. The first is the magnitude of
the potential liability. According to Advanta, as of March 15, 1999, the
value of the tendered accounts was over $54 million, exclusive of the
collections on those Accounts, which totaled almost $17 million. Given the
amount at stake, it makes little sense to suppose that a party in Fleet's
position would agree to assume Accounts of that magnitude without having
reasonable assurance that the tendered Accounts were free from all
potential liability flowing from the threatened class litigation. That
conclusion is buttressed by the undisputed fact that Fleet was unwilling to

'23Jacobs v. Kraft Cheese Co., 164 A. 774, 776-77 (Pa. 1933) (holding that, where a
contract predicated an employee's continued employment on increased sales, there was an
implied contractual condition requiring that the employer market the product in a commercially
reasonable fashion before judging the sales results); John D. Calamari and Joseph M. Perillo,
Contracts § 2-9(2) (3d ed. 1987) ("[Where] parties are silent as to [a] material term ... there is
a strong possibility that a term may be implied from the surrounding circumstances or supplied
by the court using a gap filler .... '[Terms are implied ... because they are necessary to give
business efficacy to the contract as written, or to give the contract the effect which parties, as fair
and reasonable men, presumably would have agreed. .. .' (quoting Barco Urban Renewal Corp.
v. Housing Auth., 674 F.2d 1001,1007 (3d Cir. 1982) (applying New Jersey law)); Restatement
(Second) of Contracts § 204 (198 1) ("When the parties to a bargain sufficiently defined to be a
contract have not agreed with respect to a term which is essential to a determination of their
rights and duties, a term which is reasonable in the circumstances is supplied by the court"); id.
§ 204 cmt. d. Cf Martin v. Star Publishing Co., 126 A.2d 238, 244 (Del. 1956) (stating that a
court may supply a reasonable implied term or condition into a contract where the court is
merely effectuating the intention of the parties).
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acquire any SmartMove Accounts unless and until the claims relating to
them had been released or dismissed.

Second, for Advanta's position to prevail, the Court would have to
be persuaded that (i) a commercially reasonable party in Fleet's position
would be willing to accept a tender of Accounts worth $70 million without
any contemporaneous documentary evidence showing that those assets
were free of all litigation claims that could impair their value, and (ii) the
recipient would accept those Accounts based solely on Advanta's
representation that the tendered Accounts were Qualified. The statement
of that proposition may be its own best refutation. But even if that were not
so, the detailed, intensely negotiated provisions of the Contribution
Agreement, which (if Schedules and Exhibits are included) is several
hundred pages long, belies the suggestion that either side would have
agreed to place such trust in the other's undocumented word where such a
large sum of money was at stake.

The unreasonableness of Advanta's unstated proposition becomes
especially apparent if one imagines a scenario whereby Fleet accepts a
tender of the SmartMove Accounts based solely on Advanta's
undocumented representation that the Accounts were Qualified, and,
several months later, Advanta furnishes documents showing that, in fact,
many of those Accounts were not Qualified. It cannot reasonably be
supposed that Fleet would agree to assume the financial risk that some or
all of the tendered (and accepted) Accounts might not turn out to be
Qualified. In such circumstances, Fleet, as a commercially reasonable
party, would insist upon the right to require Advanta either to take back all
Accounts that were not Qualified or, alternatively, to indemnify Fleet for
any loss. It would also have been commercially reasonable for that party
to insist upon an alternative arrangement that would avoid altogether such
post-tender difficulties--requiring Advanta to document the Qualified
status of the tendered Accounts "up-front," i.e. before any tendered
Accounts would have to be accepted. The Court finds the latter scenario
to be the only commercially reasonable interpretation of the Contribution
Agreement provision requiring that documentation relating to the tender be
"in [a] form reasonably satisfactory to [Fleet]."

I conclude, for the above reasons, that (i) Fleet was not contractually
obligated to accept the tendered SmartMove Accounts unless and until
Advanta furnished documentation establishing, to Fleet's reasonable
satisfaction, that the tendered Accounts were Qualified within the meaning
of the Contribution Agreement, and that (ii) the furnishing of that
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documentation was not completed until May 10, 1999. Accordingly, the
effective date of the tender of the Retained SmartMove Accounts was
May 10, 1999. Therefore, the net total due to Fleet from Advanta on this
claim is $1.7 million.

B. The Improper Solicitation Counterclaim

Advanta's second counterclaim arises out of Fleet's improper
solicitation of Advanta's business credit card customers in September 1998.
Advanta seeks to recover $3.621 million in money damages, claiming that
Fleet's improper solicitation constituted either intentional or negligent
interference with its business relations. Fleet's defense is that Advanta's
counterclaim is unsupported by the evidence and is barred by both the
parties' contract and Pennsylvania law.

1. Background Of The Dispute

Beginning on September 8, 1998, Fleet sent 197,574 solicitation
letters to Advanta's business card customers. The letters stated that: (i)
those customers were now "member[s] of Fleet. Welcome;" (ii) beginning
in October, their Advanta cards "would be serviced by Fleet, one of the
nation's premier financial institutions;" and (iii) "[We are] very fortunate
to have the opportunity to provide you with 'Best in Class' service."' 24 It is
undisputed that these statements were incorrect because Fleet had acquired
Advanta's consumer, not its business, credit card accounts. According to
Fleet, the error occurred because (as Fleet later learned) FDR had compiled
a "Daily Master File" of credit card customers for Fleet, and had
erroneously commingled Advanta's business card information with Fleet's
consumer credit card information. As a result of FDR's erroneous
compilation of the Daily Master File, the improper solicitation letter was
sent to approximately half of Advanta's business card holders. There is no
evidence that at the time of the mailing, Fleet knew or intended that
Advanta business card customers would be included in the mailing. 25 Fleet

'24PX 447 at 00056823; DX 168 at 00079379.
'25Advanta contends that there is such evidence, namely, that (i) Fleet did not inform

Advanta of the cause of the improper solicitation (the FDR file mix-up) until September 15,
1998, four days after Fleet itself had learned of FDR's mistake, and (ii) Advanta's own meeting
minutes show that Fleet continued sending the solicitation letters to Advanta business card
customers until September 15, 1998, one week after Fleet became aware of the problem.

The evidence of record, however, shows otherwise. The letter that informed Advanta
of the cause of the erroneous solicitation was drafted for the signature of a Fleet Vice President,
Brian T. Moynihan. The draft letter was faxed to Moynihan late on a Friday afternoon,
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implicitly concedes in its brief, however, that the erroneous solicitation
resulted from its negligence. 26 Advanta became aware of the improper
solicitation on September 8, after it received calls from its customers who
asked about the Fleet solicitation letter. Advanta notified Fleet on that
same day. Thereafter, Advanta assembled a team of employees which
would meet twice daily for a week to assess how to counteract the feared
effect of the letters. On September 10, 1998, this team learned that the
solicitation had reached over 50% of Advanta's business customer base
(approximately 105,000 customers on approximately 198,000 accounts). 127

Advanta's chosen strategy to counteract the Fleet solicitation was (i)
to contact all of its Fleet-notified business card customers and offer them
a 50% off "restaurant rebate," up to a maximum of $25, and (ii) to attempt
to call all Advanta business cardholders and send them apology letters. To
carry out that effort, Advanta divided the telemarketing responsibility
between its own customer service group and two outside marketing firms,
FutureCall and PRO Direct. Advanta also hired a consultant, Princeton
Management Resources, to oversee the telemarketing efforts and provide
a summary report.

Advanta claims that it suffered $3.621 million in damages as a
consequence of Fleet's improper solicitation of Advanta's business card
customers. Of this amount, $1.005 million represents direct and indirect

September I1, 1998. DX 168. The letter that was ultimately sent, however, was not signed by
Moynihan, but by Fleet's CEO, Joseph Saunders. The Saunders letter was not mailed to Advanta
until the following business day, Monday, September 14, 1998. PX 447. In these circumstances,
it is more likely (and the Court finds) that the cause of the delay was timing (the intervention of
a weekend), rather than a deliberate effort to keep Advanta in the dark so that (as Advanta
speculates) Fleet could continue improperly soliciting Advanta's business credit card holders.

Advanta attempts to buttress its claim that Fleet's improper solicitation was intentional
by urging that the solicitation continued until September 15, 1998. The only evidence of that
"fact," however, is Advanta's own meeting minutes (DX 170), which state that "[t]he initial
response from Fleet was that the letters were sent out over a two-week period beginning Sept I
and going through Sept 15'. If this is the case, why did they not pull our cardholders?" The
minutes go on to say, however, that "[t] he dates and volumes [of the solicitation] have not been
confirmed. If this is true, Mike Noles will contact Elizabeth Mai, Advanta's General Counsel]
to address with Fleet." DX 170. Mai never addressed that issue with Fleet, and Advanta never
adduced any evidence that any solicitation letters were actually mailed after September 8, 1998.

"26Fleet Post-Trial Reply Br. at 34. During the post-trial oral argument, however, Fleet
attempted to repudiate its concession by arguing that FDR is the only negligent party. Post-Trial
Argt. Tr. at 46-48. That argument, coming for the first time at oral argument, lacks merit and
grace. The argument lacks merit because, while FDR may well have been negligent, it does not
absolve Fleet of legal responsibility, since it was Fleet, not FDR, that solicited Advanta's
business credit card customers. That is, if FDR was culpable, so was Fleet. The argument also
comes with poor grace because, if Fleet truly held the view that only FDR was culpable, it would
have joined FDR as a defendant and asserted a cross-claim against FDR for indemnity. Fleet
never asserted any claim against FDR.

2'"Trial Tr. at 1741-42; DX 116.
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costs, and $2.616 million represents lost income due to attrition of the
solicited accounts and the diminished use of Advanta business cards.

2. Analysis Of The Claim

a. The Contentions And Issues

As earlier noted, Advanta relies on two separate tort causes of action:
(i) intentional interference with business relations and (ii) negligent
interference with business relations. Because the Court has found as fact
that Fleet's erroneous solicitation of Advanta's business card customers was
unintentional, Advanta's claim for intentional interference is eliminated," 8

leaving only Advanta's claim for negligent interference with business
relations.

Fleet's response is twofold. First, Fleet argues that, even if the
solicitation ofAdvanta's business card customers was caused by its (Fleet's)
negligence, Advanta's negligent interference claim is not supported under
Pennsylvania law and is expressly precluded by the Interim Services
Agreement. Second, Fleet contends that, even if Advanta has a legally
viable claim for negligent interference, the damages it seeks are speculative
and unreasonable.

These contentions raise two issues. The first is whether Advanta has
a legally viable, enforceable claim for negligent interference. If it does, the
Court must decide the second issue, which is whether Advanta's claimed
damages are speculative and unreasonable.

b. The Issues Analyzed

(i) The Sufficiency of Advanta's
Negligent Interference Claim

Fleet contends that Advanta does not have a viable negligent
interference claim because, under Pennsylvania law, a recovery for purely
economic loss (which Advanta seeks here) that was occasioned by tortious
interference with contract or economic advantage is not available under a
negligence theory. Pennsylvania law does proscribe a negligent
interference claim where, absent physical damage or injury, the plaintiff

I2'Under Pennsylvania law, intent to interfere is an element of a claim for intentional
interference with business relations. LeonardA. Feinberg, Inc. v. Cent. Asia Capital Corp., 974
F. Supp. 822, 846 (E.D. Pa. 1997) (applying Pennsylvania law); Trifin v. Janssen, 626 A.2d 57 1,
574 (Pa. Super. 1993).
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seeks damages solely for economic lOSS.129 As Professors Prosser and
Keeton have explained:

The policy against recovery based on negligence is rooted at
least in part on what Professor James has called the
"pragmatic" objection, that while physical harm generally has
limited effects, a chain reaction occurs when economic harm
is done and may produce an unending sequence of financial
effects best dealt with by insurance, or by contract, or by
other business planning devices. The courts have generally
followed this policy and The rather limited and narrow
exceptions have had virtually no impact on the law. 3°

The rule does have "limited and narrow exceptions," however.
Specifically, a plaintiff will have a cognizable cause of action for negligent
interference if the tortious interference involved parties who were in a
"special relationship" to one another.' 3 ' Because Advanta contends that
that exception applies-a contention that Fleet disputes-the issue becomes
whether Fleet and Advanta had a "special relationship" for purposes of this
rule.

Fleet argues that no special relationship existed here because that
requires "a 'confidential or fiduciary relationship' where 'one person has
reposed a special confidence in another to the extent that the parties do not
deal with each other on equal terms, either because of an overmastering
dominance on one side, or weakness, dependence, orjustifiable trust, on the
other."' 2 That definition, Fleet argues, does not cover the kind of arms-
length commercial relationship that characterized Fleet's dealings with
Advanta in Fleet's purchase of the Business.

I cannot agree. While a business relationship typically will not
satisfy the requirements for a special relationship, that is not always the
case. One Pennsylvania court has found that a business relationship may

'29 Aikens v. Baltimore & Ohio R.R. Co., 501 A.2d 277,278-79 (Pa. Super. 1985); Getty
Ref and Mktg. Co. v. MT FADI B., el. al., 766 F. 2d 829, 832 (3d Cir. 1985) (applying
Pennsylvania law).

131W. Prosser & W. Keeton, The Law of Torts 1001 (5th ed. 1984) (quoted in Getty
Ref andMktg. Co., 766 F. 2d at 832); see also Aikens, 501 A.2d 279 ("Therefore, negligent harm
to economic advantage alone is too remote for recovery under a negligence theory. The reason
a plaintiff cannot recover stems from the fact that the negligent actor has no knowledge of the
contract or prospective relation and thus has no reason to foresee any harm to the plaintiffs
interest").

13 1Aikens, 501 A.2d 278.
32L & M Beverage Co. v. Guiness Import Co., 1995 WL 771113 (E. D. Pa. Dec. 29,

1995) (applying Pennsylvania law).

[Vol. 28



UNREPORTED CASES

involve a special relationship "if one party surrenders substantial control
over some portion of his affairs to the other.' ' 33 In this case, Advanta
surrendered substantial control over certain of its business card customer
accounts to Fleet under the Interim Services Agreement. Under that
Agreement, Fleet functioned as Advanta's agent, and processed all
incoming payments for Advanta business card customers. That relationship
gave Fleet access to Advanta's proprietary customer information, including
the identity of its business cardholders. In these circumstances, therefore,
Fleet and Advanta had a special relationship within the meaning of the rule.

A cause of action for negligent interference exists in this case for a
second reason. The rationale for the rule proscribing a negligent
interference claim in the absence of physical injury or damage or a special
relationship is that "the negligent actor has no knowledge of the contract or
prospective relation and thus has no reason to foresee any harm to the
plaintiffs interest. "'' As one Pennsylvania court has recognized, this
implies that "if the parties had knowledge of a contract.., then a cause of
action may possibly lie in negligent interference with a contractual
relationship.' 35 Here, Fleet clearly "had knowledge of [the] contract[s],"
because Fleet obviously knew that Advanta had contractual relationships
with its business card customers. Manifestly, it was foreseeable to Fleet
that any improper solicitation by Fleet of Advanta's business card
customers could economically harm Advanta. Thus, the policy that
underlies the rule prohibiting a negligent interference claim for purely
economic loss does not apply in this particular case. Therefore, the
prohibition should not apply either. Accordingly, the Court concludes that
Advanta's negligent interference claim is not barred under Pennsylvania
law.

Fleet's second legal argument is that even if a viable claim for
negligent interference exists under Pennsylvania law, the claim is
nonetheless barred by the Interim Services Agreement. The argument runs
as follows: the improper solicitation was, at most, a violation of the Interim
Services Agreement, which obligated Fleet to use its "best efforts ... to
hold[] in confidence" the business card customer information furnished by
Advanta 36 If Fleet breached that obligation, Fleet would be liable under
the Agreement, but only for "willful misconduct," "gross negligence," or
"bad faith."'' 37 Because Fleet's conduct amounted, at worst, to ordinary

1331d

'Aikens, 501 A.2d 278.3'Cox v. Calabrese, 50 Pa. D. & C. 3d 624, 626 (Pa. Com. P1. 1986).
36PX 8 at 00051011 at 1 1(i).

1'71d. at 00051008 at 8.
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negligence, Advanta's claim for negligent interference is contractually
barred.

Fleet's argument lacks merit. Fleet's own conduct violated a duty
owed to Advanta under tort law, not a contractual duty owed to Advanta
under the Interim Services Agreement, which simply obligates Fleet to
collect and apply business cardholder payments (called "items processing")
on behalf of Advanta. That Agreement imposes liability on Fleet for
"failure to perform its obligations hereunder."' 38  But, Fleet's erroneous
solicitation of Advanta's business card customers did not breach of Fleet's
obligation to service the business cardholder payments or any other items
processing obligation. Nor did Fleet breach the confidentiality provisions
of the Agreement, because Fleet did not disclose Advanta's proprietary
information to anyone. Rather, what Fleet did was misuse that information.
Accordingly, the Interim Services Agreement does not bar Advanta's
negligent interference claim.

Having found that Advanta has an enforceable negligent interference
claim against Fleet, the Court turns to the damages issue.

(ii) The Sufficiency Of Advanta's
Claim For Money Damages

As earlier noted, Advanta claims that it incurred $3.621 million of
damages as a result of Fleet's negligent interference with its business card
customer relationships. Of that amount, $1,005,102.58 represents direct
and indirect costs, while $2,616, 200 represents lost income due to attrition
and diminished use of Advanta's business cards.

The $1,005,102.58 amount of direct and indirect costs includes
$205,179.32 in invoiced services provided by the telemarketing and
consulting firms, $581,674.59 in restaurant rebates utilized by solicited
cardholders, and $68,113.25 for the cost of a third party servicer to send
105,000 letters to Advanta cardholders. Advanta attributes the balance,
$150,135.42, to "opportunity costs," i.e., the costs associated with the
inability of Advanta representatives to approve new accounts and credit
applications and to save the accounts of customers seeking to cancel.
According to Advanta, such costs occurred because those representatives
were too busy handling inbound calls and making mitigating outbound calls
in an effort to resolve the Fleet solicitation issues.

The $2,616,200 attrition damages figure was calculated by
multiplying the number of lost accounts by the revenue generated by each
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account. The number of lost accounts was determined by making a
judgment (based on several factors) that, as a consequence of the Fleet
solicitation, 3,000 customers would have closed their accounts and 2,000
would have reduced their charge activity by 50%. The total number of lost
accounts is mathematically equivalent to 4,000 accounts. The lost revenue
generated by each lost account was determined by applying Advanta's
profit model used in the ordinary course of its business in 1998. That profit
model indicated that each business card earned incremental, pre-tax income
of $218.70 per year, or $654.05 for the five-year life for each account
(discounted to net present value).

Direct and Indirect Costs: Fleet does not dispute that Advanta
actually incurred direct and indirect costs of $1,005,102.58. Fleet
contends, however, that Advanta's expenditure of almost $1.1 million to
prevent damage to its customer base was unreasonable. That is because
(Fleet argues) Princeton Management Resources, Advanta's telemarketing
consultant, had reported that it found "no measurable annoyance or other
negative reaction toward Advanta related to the Fleet's mailing,"'39 and that
"the vast majority of Advanta business Mastercard customers were not
annoyed, angered or even unduly concerned with the content of the Fleet
letter."'4°  Fleet separately criticizes the $150,000 opportunity cost
component on the additional ground that it is speculative.

The Court cannot agree with Fleet's criticism that these costs were
incurred unreasonably. The indifference and lack of concern that Fleet
cites was not determined until after Advanta had telephoned each card
holder and offered a rebate. 4 ' It is unfair to evaluate the reasonableness of
this expenditure based on information known only as a result of hindsight.
Moreover, the customer indifference may well have been a product (and
possibly, a measure of the success) of the mitigation campaign.

The reasonableness of Advanta's decision to incur the costs of (i)
sending 105,000 letters to its business card customers that received Fleet's
letter and (ii) telephoning its business card customers to offer them a rebate
must be viewed in context. The credit card industry is very competitive.
Each of its player seeks to garner its competitors' customers for itself. Each
business customer account is an asset that no credit card company wants to
lose. For Advanta to be confronted with a mass solicitation of its business
card customer base by a significant competitor (Fleet) represented a serious
threat to which Advanta was entitled to respond with appropriate measures.
The propriety of the measures chosen must of necessity be a matter of

"'Trial Tr. at 1836-37; DX 173A at 10.
"4°Trial Tr. at 1835; DX 172 at 003358.
'4 See Advanta Revised Op. Post-Trial Br. at 67; Fleet Post-Trial Reply Br. at 39.
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businessjudgment, and it is not for Fleet-who caused the problem--or for
the Court, to second guess the reasonableness of that judgment unless the
solution is shown to be unreasonable on its face. Fleet has made no such
showing.

Advanta's claim for $150,135.42 of lost opportunity cost stands on
a different footing, however, because it is speculative. The sole support for
this claim is a one-page summary that is said to be an internal
compilation.142 While that may be the case, Advanta was unable to identify
who prepared the damages compilation or the methodology utilized in its
preparation. 43 Given the sparseness of the record on this claim, it must be
rejected as speculative and conjectural.'44 Accordingly, I uphold Advanta's
claim for $854,907.16 of its direct and indirect costs ($1,005,102.58 less
$150,135.42).

Damages For Attrition of Advanta's Customer Base: The remaining
(and largest) component of Advanta's damage claim is for $2,616,200,
representing the quantified attrition of Advanta's business customer base.
To reiterate, that figure is the product of the estimated number of accounts
lost because of Fleet's solicitation (4,000 accounts), multiplied by the
estimated loss of income for the five-year life of each account ($654.05).

Fleet criticizes every element of that formula and its underlying
assumptions, arguing that the assumptions are "based on rank speculation
and flawed numbers."'145 While that criticism is hyperbolic, its message is
not off the mark. Advanta has not proved that any accounts were actually
lost due to Fleet's improper solicitation. Its trial expert simply provided an
estimate. While that fact, without more, will not invalidate a damages
calculation, it does impose upon the claimant the burden of showing that
the estimate has a sound factual basis. Advanta has not met that burden,
because its estimate was based on "facts" that, the record shows, are highly
questionable.

One of those facts was that the "mere change in the issuing bank's
name (when a credit card portfolio is sold from one issuer to another)
results in 10% attrition."'46  But why would that be true where the
customers were informed that their Advanta account had been sold to Fleet,
and then only days later, were told that indeed there was no such sale?
Advanta made no effort to answer this common sense question.

The second fact was that "[i]n addition to the concerned population,

142DX 178 at 207.
M'3Trial Tr. at 1766.
'"The Court has similarly rejected Fleet's claim for $131,000 of opportunity costs in

connection with its miscoding claim. See pp. 35-36, supra.
'45Fleet Post-Trial Reply Br. at 38.
1'6Advanta Post-Trial Br. at 67.
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464 customers [who were] called about the Fleet letter closed their
accounts 'due to the Fleet solicitation.""47 That is not correct. Mr. Sultzer,
Advanta's trial witness who testified on this issue, admitted that the 464
customer figure included customers who had made cancellation requests for
reasons other than the Fleet letter, plus all those with inactive accounts (of
which there were 23,000), who used the telemarketing call to formally
cancel their accounts, apart from the Fleet letter. 41

The third fact upon which the attrition calculation was based is that
"11.5% of the Fleet contacted customers.., were concerned after the Fleet
letter and remained concerned even after the telephone callfrom Advanta
.... 149 That statement is misleading and of minimal relevance because the
11.5% figure did not reflect the percentage of Advanta customers who
remained "concerned" because of Fleet's solicitation.

By way of explanation, the Princeton Management Resources report
categorized the outgoing telemarketing calls and identified customers who
were "concerned" and those who were "unconcerned." Of those customers
who were aware of the Fleet letter, 85% were "unconcerned." Thirty eight
percent of the contacted customers were unaware of the Fleet letter.15

Moreover, the concerns of the "concerned" customers did not necessarily
have anything to do with the Fleet letter. The concerned category captured
all business card customers with complaints that the customer service
representative could not address, as well as customers who required follow-
up for requests (including the need for replacement cards, address changes,
or cancellation).' Therefore, a customer who was totally unconcerned
about Fleet's solicitation but who asked for an address change or a
replacement card during the telemarketing call, was included in the
"concerned" category.'

These flaws in the assumptions that underlie Advanta's estimate of
the number of accounts lost because of the Fleet solicitation are, without
more, enough to undermine confidence in the factual underpinning of that
estimate. That being the case, it is unnecessary to burden further this
already lengthy Opinion by addressing the flaws in the. lost revenue
component of the calculation. Suffice it to say that the damages model
from which the $2.6 million component of Advanta's damage claim was
calculated, and the resulting $2.6 million figure, are too uncertain and

4 71d.

'4"Trial Tr. 1844-46, 1853-54; Sultzer Dep. (4/20/01) at 120.
'4 Advanta Revised Op. Post-Trial Br. at 67 (emphasis in original).
' 'Trial Tr. at 1753-54, 1838; DX 172 at 3355.
...Trial Tr. at 1842,1839; Sultzer Dep.(4/20/01) at 126; DX 172 at 00353; DX 173A

'Trial Tr. at 1840-42.
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conjectural to be used as a basis to assess damages.' It may well be the
case that Advanta lost some business card customers as a result of Fleet's
solicitation, but the proof of that loss must be more certain than that which
Advanta presented here.

In summary, Advanta is entitled to judgment on its improper
solicitation counterclaim in the amount of $864,907.16.

V. PREJUDGMENT INTEREST

The final issue that the parties have presented concerns how
prejudgment interest should be determined. Fleet's written treatment of this
issue consisted of a one short paragraph footnote in its reply brief. Fleet
took the position that the Court should award Advanta no prejudgment
interest because Advanta was in wrongful possession of tens of millions of
dollars since the Closing, and therefore, Fleetjustifiably set off the amounts
it owed Advanta from the SmartMove Accounts referenced in Advanta's
first counterclaim. Accordingly, Fleet concluded, for the sake of simplicity
and fairness, the Court should follow the "interest on the balance rule," and
award prejudgment interest only on the net balance after deducting Fleet's
setoff on the SmartMove Accounts. Although Fleet did cite two federal
cases, it did not discuss their significance or their application to this case.'54

In its reply brief-which was the last post-trial brief filed in this
case-Advanta advanced in a far more developed way its contrary
argument that interest should be calculated before any netting of the
opposingjudgments. Advanta urged that Fleet's "interest on balance rule"
would penalize Advanta by denying it more than $23.7 million it would
have enjoyed had Fleet remitted the amounts it owed to Advanta. Citing
federal and Delaware cases, Advanta concluded that the Court should
award it compound interest of $28,115,672.'

Having no further brief to file, Fleet was unable to respond to
Advanta's more elaborated legal and factual position, other than in its post-
trial oral argument presentation.

Unfortunately, the lopsided manner in which the presentation of this
issue developed makes it difficult for the Court to resolve the issue with
any degree of comfort. Given the magnitude of the dollars at stake
depending on how the interest issue is determined, the Court needs a more

'See Birth Ctr. v. St. Paul Cos., 727 A.2d 1144, 1162 (Pa. Super. 1999) ("[Llost
profits may not be awarded where the evidence leaves the trier of fact without any guidance
except speculation"), affd, 787 A.2d 376 (Pa. 2001).

11
4Fleet Post-Trial Reply Br. at 49.

... Advanta Post-Trial Reply Br. at 13-14.
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elaborated legal and factual exposition of both sides of the issue than the
parties have been able to provide thus far. That can be accomplished,
however, at the next (and last) stage of this proceeding-the settlement of
a form of Final Order and Judgment. At that stage, the parties will submit
proposed forms of order that should be identical to the extent they reflect
the Court's ruling on the substantive claims and counterclaims, but will
differ to the extent they reflect each proposing party's view as to how
prejudgment interest should be determined. In support of its proposed form
of Final Order and Judgment, each side shall submit a memorandum
explicating, as fully as needed, the legal and factual basis for its position on
the prejudgment interest question.

VI. CONCLUSION

Based on the rulings set forth in this Opinion:
With respect to Fleet's claims, judgment will be entered in Fleet's

favor in the amount of $7,369,000 on Fleet's Miscoding claim, and in the
amount of $21,199,200 on Fleet's Introductory Rate Balance claim; and will
be entered in Advanta's favor, and against Fleet, on Fleet's Relationship
Management claim.

With respect to Advanta's counterclaims, judgment will be entered
in Fleet's favor on Advanta's SmartMove Accounts counterclaim in the net
amount of $1,700,000; and will be entered in Advanta's favor, and against
Fleet, on Advanta's Improper Solicitation counterclaim in the amount of
$854,967.16.

The determination of pre-judgment interest shall await the
submission of proposed implementing forms of order, and of supporting
legal memoranda on the prejudgment interest issue, as instructed in Part V
of this Opinion.
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FREUND v. LUCENT TECHNOLOGIES, INC.

No. 18,893

Court of Chancery of the State of Delaware, New Castle

January 9, 2003

Stephen E. Jenkins, Esquire, of Ashby & Geddes, Wilmington, Delaware,
and H. Adam Prussin, Esquire, of Pomerantz, Haudek, Block, Grossman &
Gross, LLP, New York, New York, of counsel, for plaintiff.

Jesse A. Finkelstein, Esquire, Peter B. Ladig, Esquire and Thad
Bracegirdle, Esquire, of Richards, Layton & Finger, PA, Wilmington,
Delaware; and Paul C. Saunders, Esquire, and Daniel Slifkin, Esquire, of
Cravath, Swaine & Moore, New York, New York, of counsel, for
defendants.

LAMB, Vice Chancellor

I.

The plaintiff, Meir Freund, is a stockholder of the defendant,
Lucent Technologies, Inc., a Delaware corporation ("Lucent"). Freund
brought this action pursuant to 8 Del. C. § 220 to compel a more complete
inspection of certain of Lucent's books and records. After the conclusion
of discovery, Freund moved for summary judgment. For the reasons, and
subject to the limitations, described below, an order will be entered
permitting the inspection.

H.

Lucent is a publicly held corporation that manufactures, designs
and develops telecommunication systems. Freund is the record holder of
4,000 shares of Lucent stock. Lucent was spun-off from AT&T and an
initial public offering of Lucent's stock was held in 1996. As a result,
Lucent's common stock became one of the most widely held securities in
the world. From the time of its IPO until 1999 Lucent's stock price steadily
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increased, reaching a high of around $80 per share in December of 1999.
Shortly after that high, however, the price began to fall. At the time Freund
wrote his letter demanding the right to inspect certain of Lucent's books and
records on March 1, 200 1, Lucent common stock was trading at around $12
per share. More recently, Lucent shares are trading below $1.00.

Beginning in January 2000, Lucent issued a series of press releases
announcing that it would not meet previously announced sales and earnings
targets. Later the same year, Lucent announced a substantial restatement
of fourth quarter 2000 revenues (Lucent's fiscal year ends September 30)
by $689 million, and related profits by $425 million. In substantial part,
this financial restatement resulted from the reversal of sales that,
apparently, were improperly recognized.

In response to Lucent's financial restatement, the Securities and
Exchange Commission initiated a formal investigation into possible
fraudulent accounting practices at Lucent. Moreover, a series of lawsuits
were filed against Lucent, raising allegations, among other things, of
securities fraud, mismanagement and retaliatory firing of an employee for
"whistle blowing."

On December 22, 2000, Freund filed a securities class action
complaint against Lucent, and two of its former CEOs, Henry Schacht and
Richard McGinn, in the United States District Court for the District of New
Jersey. In that complaint, Freund alleged that the defendants had violated
the federal securities laws by engaging "in a continuous course of conduct
to report false and misleading financial results for the Company in the
fourth fiscal quarter of 2000, ending September 30, 2000." This case was
later consolidated into related litigation pending in that same court. Freund
initiated discovery in his action but voluntarily dismissed his complaint on
March 30, 2001, before any discovery was obtained. He did so because he
learned that he would not be named lead plaintiff and that "there [was]
nothing else for [him] to do in that case.... "

On March 1, 200 1, Freund sent Lucent a demand letter requesting
18 categories of documents pursuant to 8 Del. C. § 220.2 Freund stated that
his purpose for requesting those documents was to determine whether the
company had been subjected to waste and mismanagement, whether it had
adequate controls in place, and whether senior management and the board
of directors had been implementing those controls diligently. Freund
further stated that his belief that mismanagement was occurring was based
on the company's revisions of its financial statements, its repeated failures
to meet previously announced income and revenue targets, the filing of

'Freund Dep. at 73.
2Freund's demand is summarized, infra, at pages 12-17.
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shareholder (and other) lawsuits, press reports that senior officials of the
company had accused the company of improper accounting practices, and
the existence of a formal SEC investigation into Lucent.

Lucent responded to Freund's demand letter by stating it was
prepared to allow him to inspect certain books and records. On April 4,
2001, after Freund had signed a suitable confidentiality agreement, Lucent
produced some documents, but withheld others that were responsive to the
demand. According to Freund, Lucent's production did not fully satisfy any
of the categories in his demand.

After further correspondence, Freund commenced the current
action on May 17, 2001. Thereafter, Freund did nothing to prosecute his
case for nearly eight months. In the meantime, a number of derivative
complaints alleging misconduct similar to that described in Freund's
Section 220 demand letter were filed in this court and ultimately
consolidated into In re Lucent Technologies, Inc. Derivative Litigation,
C.A. No. 18698-NC. Finally, at a status conference held by the court on
March 5, 2002, in this case, Freund proposed that this matter be resolved
on summary judgment, and Lucent did not object.

Freund states that his purposes for requesting the books and records
is to investigate the following: (1) whether Lucent's management and board
of directors has engaged in waste and mismanagement; (2) whether Lucent
lacked adequate financial and accounting controls; and (3) whether
management and the board failed to implement existing controls diligently.

Lucent claims that Freund's stated purpose for inspection is not his
bonafide purpose and that he does not have a "proper purpose" under
Delaware law. Lucent asserts that Freund's purpose is improper because it
seeks to use Section 220 to obtain documents for his counsel or other
parties in other pending litigation against Lucent. Lucent also maintains
that Freund's request is overbroad because the books and records that
Freund seeks are not necessary and essential to his stated purpose.

HI.

This court will award summary judgment when there are no
material issues of fact in dispute and the moving party is entitled to
judgment as a matter of law.' In evaluating the record, the court will view
the facts in a light most favorable to the nonmoving party, accepting as true
uncontroverted facts from the record. A motion for summaryjudgment will

'Ch. Ct. R. 56 (c);Fleer Corp .v. Topps Chewing Gum, Inc., 539 A.2d 1060,1061-62
(Del. 1988).

'Battista v. Chrysler Corp., 454 A. 2d 286, 290 (Del. Super. 1982).
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be granted only if there are no material issues of fact and the movant is
entitled tojudgment as a matter of law. Usually, the moving party bears the
burden of proof in showing that there are no questions of material fact;
however, the moving party can discharge this burden by showing that there
is an absence of evidence to support the nonmoving party's case.'

A stockholder's exercise of the right to inspect books and records
beyond stock lists and related information depends upon strict compliance
with the requirements of Section 220, which provides:

Where the stockholder seeks to inspect the corporation's
books and records, other than its stock ledger or list of
stockholders, such stockholder shall first establish (1) that
such stockholder has complied with this section respecting
the form and manner of making demand for inspection for
such documents; and (2) that the inspection such
stockholder seeks is for a proper purpose.'

Here, it is undisputed that Freund was a record holder of Lucent
common stock at all times relevant to this proceeding and that he has
complied with section 220's form and manner requirements in delivering
his initial request for inspection. Nor is there any dispute that his request
was, in part, denied by Lucent. Nevertheless, there is a dispute about
Freund's purpose in seeking inspection and the scope of his inspection
rights. The court will now turn to those questions.

A. Is Freund's Purpose Proper?

In determining whether a stockholder is entitled to inspect
corporate books and records, courts examine the propriety of the
stockholder's primary purpose in seeking such inspection.7 Since Freund
would bear the burden at trial in proving that his purpose was proper, he
must show on this motion for summary judgment that there is no genuine
issue of material fact as to the propriety of his purpose. Freund asserts that
his purpose is to investigate waste and mismanagement by Lucent's
management and board of directors. Thus, to meet his burden, he must

SCelotex Corp. v. Catrett, 477 U. S. 317, 323 (1986).
68 Del. C. § 220(c).
"Thomas & Betts Corp. v. Leviton Mfg. Co., 681 A.2d 1026, 1031 & n.2 (Del. 1996);

CM & M Group, Inc. v. Carroll, 453 A.2d 788,792 (Del. 1982).
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show "some credible basis from which the court can infer that waste or
mismanagement may have occurred."8

"It is well established that investigation of mismanagement is a
proper purpose for a Section 220 books and records inspection."9

Moreover, "[a] purpose of investigating the misconduct identified in [an]
SEC order" is "sufficiently concrete."'" Freund here points to the SEC's
formal investigation into Lucent's accounting practices. In addition, he
notes Lucent's revisions of its financial statements for fiscal year 2000, as
well as the commencement of litigation by other shareholders of Lucent
following the precipitous decline in the value of Lucent's stock. This
record adequately supplies "some credible basis" to support an inference of
waste or mismanagement at Lucent.

Lucent argues that because Freund was able to file his federal
securities law suit in compliance with applicable pleading requirements
under federal law, he must, perforce, already possess all the information he
needs to determine whether or not waste and mismanagement has occurred.
For this proposition, Lucent relies on a transcript decision of this court in
Parfi Holding, AB v. Mirror Image Internet, Inc., in which Vice Chancellor
Strine concluded that investigating corporate mismanagement was not a
proper primary purpose "in a situation where the [Section] 220 plaintiff has
already made a decision-an informed decision to initiate two pieces of
litigation against the company."" A review of that transcript ruling,
however, shows that the real problem addressed by the court in that case
was that the plaintiffs trial testimony "forthrightly" admitting that he hoped
to use the Section 220 action as a means of gathering discovery for use in
his other pending proceedings-an arbitration in Sweden and a civil action
in this court. The court observed that, once those other proceedings were
commenced, "there [were] other processes under the law which are wholly
sufficient to satisfy" the plaintiffs purpose in obtaining discovery.' 2 The
crucial difference here is that Freund dismissed his federal securities
litigation nearly a year ago and has not initiated any other proceedings
against Lucent. Thus, there is no reason to infer that he is prosecuting this
demand in order to obtain evidence for use in some other pending
proceeding.

For these reasons, the record fully supports the conclusion that
Freund's primary purpose in making his demand is to investigate corporate

'Thomas & Betts Corp., 681 A.2d at 1031.
"Security First Corp. v. U. S. Die Casting & Dev. Co., 687 A.2d 536,567 (Del. 1997).
"Carapico v. Philadelphia Stock Exchange, Inc., 791 A.2d 787,792 (Del. Ch. 2000).
"Del. Ch., C.A. No. 18457, tr. at 6, Strine, V.C. (Mar. 23, 2001)(TRANSCRIPT).
IZd.
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waste and mismanagement. Of course, Freund's purpose must also not be
adverse to the best interests of the corporation.13 The court will now
examine that question.

B. Is Freund's Demand for Inspection Adverse to Lucent?

Lucent points out that it is still a "nominal defendant in a
consolidated derivative action in this Court. . . that challenges the same
alleged conduct that forms the basis of plaintiff's demand for inspection." 4

"Under such circumstances," Lucent's argument goes, "where plaintiffs
only stated purpose is to investigate alleged wrongdoing that is already the
subject of a pending derivative action before this Court, plaintiffs demand
for inspection of books and records is unnecessary, amounts to harassment
of Lucent, and is adverse to the interests of the Company."'5 There are
several weaknesses with this argument. First, the Delaware Supreme Court
has made it clear that the public policy of this State is to encourage
stockholders to utilize Section 220 before filing a derivative action, as
Freund is attempting to do here, in order to meet the heightened pleading
requirements of Court of Chancery Rule 23.1 that are applicable to such
actions. 6 The fact that others, acting independently, have chosen to file
derivative actions without having first used the "tools at hand" should not
prevent Freund from doing so.

Second, Lucent and the other defendants in the derivative case have
moved to dismiss precisely on the ground that the complaint does not meet
Rule 23. l's pleading requirements. Thus, if Freund's Section 220 action is
dismissed and, afterward, the derivative complaint is dismissed for failure
to allege demand excusal with particularity, there will be no derivative
claimant left standing. While this result might simplify life for Lucent's
legal department, it is not necessarily consonant with the best interests of
the corporation.

For all these reasons, the court is satisfied that Freund has met the
requirement that he state a proper purpose. What is left to be decided is the
scope of inspection to which he is entitled.

"7Thomas & Betts Corp., 681 A.2d at 1035.
1
4Def. Br. at 9.
1 3d.
16Grimes v. Donald, 673 A.2d 1207, 1218 (Del. 1993); Scattered Corp. v. Chicago

Stock Exchange, 701 A.2d 70, 78 (Del. 1997).
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C. Scope of the Inspection

Lucent argues that the books and records that Freund seeks are not
essential to his stated purpose, arguing that he has failed to identify with
"rifled precision" the books and records necessary to satisfy his stated
purpose. 7 It is true, of course, that Section 220 does not give stockholders
a right to conduct a broad fishing expedition. As this court recently
observed:

Entitlement to inspection under § 220 for a stockholder
demonstrating a proper purpose is 'not open-ended; it is
restricted to inspection of the books and records needed to
perform the task. . . . ' Therefore the order allowing
plaintiffs requested books and records inspection will be
limited to those documents reasonably required to satisfy
the purpose of the demand. 8

Moreover, while this court "has wide latitude in determining the proper
scope of inspection, it is the responsibility of the trial court to tailor the
inspection to the stockholder's stated purpose."' 9 Nevertheless, where a
plaintiff has shown evidence of wide-ranging mismanagement or waste, a
more wide-ranging inspection may be justified.20

Freund has shown a proper purpose of investigating evidence of
extensive waste and mismanagement at Lucent and should be afforded
some leeway in the inspection he seeks.2' Nevertheless, Lucent argues that
Freund has failed to make any effort to meet the burden of adducing
specific evidence that any of the categories of documents requested are
essential to his stated purpose. The court will address the proper scope of
Freund's requests in order.

Eighteen categories of documents remain in dispute between the
parties. The court analyzes these eighteen categories as follows:

"Brehm v. Eisner, 746 A.2d 244, 266 (Del. 2000).
'8Carapico, 791 A.2d at 792-93 (quoting BBC Acquisition Corp. v. Durr-Fillauer

Medical, Inc., 623 A.2d 85, 88 (Del. Ch. 1992)).
"gSecurity First, 687A.2d at 569.
2 Skoglund v. Ormand Industries, Inc., 372 A.2d 204, 211 (Del. Ch. 1976); Sahagen

SatelliteTechnology Group, LLC v. Ellipso, Inc., 791 A.2d 794,798, n. 16 (Del. Ch. 2000).
2"Skoglund, 372 A.2d at 211. In Skoglund, plaintiff was able to show the likelihood

of systematic problems with management, thus, the court allowed plaintiff to conduct a "broad
ranging investigation of mismanagement or waste." Id. at 211.

[Vol. 28



UNREPORTED CASES

Categories 1 and 5

1. Orders and other communications with the SEC
concerning its investigation, as reported in the February 9,
2001 edition of the Wall Street Journal.

5. Copies of any presentations made by the company
or its representatives to the SEC concerning fiscal year
2000 financial reporting.

Documents relating to the SEC formal order of investigation are reasonably
required to satisfy Freund's stated purpose of investigating Lucent's alleged
fraudulent accounting practices. Lucent's other objections to the inspection
of these documents either have already been rejected, or are unpersuasive.
For example, Lucent argues that the production of these documents will
circumvent the discovery stay in the derivative action. However, that
objection is easily resolved by conditioning the production in such a way
as to prevent Freund or his counsel from sharing information discovered
with anyone involved in the pending derivative litigation.

Categories 2-4

2. All reports, findings, conclusions reached by or on
behalf of the company concerning its restatements of
earnings for all or any part of fiscal year 2000.

3. All external auditing reports prepared by
Pricewaterhouse Coopers concerning fiscal year 2000.22

4. Any other reports concerning the condition or
effectiveness of the company's internal controls or
financial, accounting or information systems.

Lucent argues that Freund is not entitled to the documents requested in
category 2 because its explanation for the restatement of earnings is already
provided in the press releases and reports cited by Freund. Further, it
argues that it has provided Freund with two documents related to this

2 Freund's initial request for the documents in this category also included reports from
Cravath, Swaine & Moore, but, his reply brief states that "we will accept that there is no Cravath
report" based on Lucent's representation that the Wall Street Journal was in error by stating that
there was one. PI. Rep. Br. at 9.
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category and that no more documents exist. If there are no more documents
that are responsive to this demand, so be it. However, to the extent that
additional documents exist relating to the company's reports, findings or
conclusions concerning its restatements for fiscal year 2000, Lucent must
make them available for Freund to inspect.

Lucent argues that the requests in categories 3 and 4 should be
limited to the fourth quarter of 2000 and that all such documents have been
produced. Freund responds that the evidence demonstrates accounting
problems earlier than the fourth quarter of 2000, and thus, he is entitled to
all external audit reports concerning fiscal year 2000. Based on the record
evidence constituting grounds to inquire into a wide range of
mismanagement, the court concludes that Freund is entitled to inspect
documents relating to all of fiscal year 2000. Nevertheless, the request in
category 4 is overly broad, since it is unlimited by time or particularized
subject matter. The record reflects that Lucent has already produced
reports concerning the effectiveness of Lucent's internal controls.
Therefore, no further inspection is necessary in response to category 4 of
the demand.

Category 6

6. The court records, depositions, documents and
other materials filed by Nina Aversano in the New Jersey
Superior Court.

The Aversano litigation is between Lucent and a former senior officer who
allegedly warned McGinn that Lucent could not meet its profit targets.
According to the press, the suit was brought under the New Jersey Whistle
Blower statute. Lucent objected to this request principally on the ground
that the material requested was publicly available at the courthouse in
Middlesex County, New Jersey. At the hearing on the motion for summary
judgment, the court directed Freund's counsel to go to there to inspect the
public file. Freund's counsel reported to the court by letter dated
December 2, 2002, that they had reviewed the public file in the New Jersey
court and had located extracts of numerous depositions taken in the case,
but not full transcripts or deposition exhibits. Their letter renewed their
request for access to full transcripts and deposition exhibits. The order to
be entered on this motion will require Lucent to make those materials
available.
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Categories 7-11

7.-9. Statements and descriptions of Lucent's (i)
accounting compliance programs, and (ii) policies and
procedures (a) for booking sales (including use of
nonrecurring credits given to customers), and (b)
concerning accounting treatment of software licensing
agreements in effect during the Relevant period
(October 1, 1999 to March 1, 2001).

10.-l. Statements and descriptions of Lucent's policies
and procedures in effect during the Relevant Period for (i)
preparing revenue "targets" or preparing and disclosing
"financial guidance" or projections; and (ii) recognizing
revenue, on sales to its distributors.

Lucent argues that Freund is not entitled to documents in categories 7
through 11 because he has not explained how a review of these company
policies and procedures will help him understand whether or not
management complied with them. This argument does not fairly meet the
demand. Freund is entitled to know whether Lucent had policies and
procedures in place to keep track of, and report on, its financial transactions
in accordance with GAAP, as well as the other matters described. It is, of
course, part of the responsibility of the board of directors and senior
management to take reasonable steps to ensure that such procedures both
exist and are followed properly.

Categories 12-15

12. Board or committee minutes discussing (a)
Lucent's financial or accounting compliance programs, (b)
its financial controls, (c) the SEC investigation, or (d) any
restatement of financial results.

13-15. Board or committee minutes discussing (a) any
problems encountered or delays in the development of
Lucent's OC-192 optical networking system; (b) any
problems Lucent was having in its relationship with
AT&T; and (c) the decline in demand for power switch
product line.

20031



DELAWARE JOURNAL OF CORPORATE LAW

The documents described in categories 12-15 should be made available to
Freund, to the extent that they exist and have not already been produced.
If, as Lucent states, there are no documents responsive to certain categories,
it should so inform Freund.

Category 16

16. Documents concerning an alleged policy or
strategy, reputedly adopted in September 1999 to ship
products to customers notwithstanding design and
technical problems.

Lucent's response to category 16 is that "there is no such policy and there
are no such documents." In his deposition, Freund testified that he had no
knowledge whether such an "alleged policy" actually existed. In the
circumstances, Lucent will not be required to respond further to this
category.

Categories 17-18

17. Policies and programs for the board, or any board
committee, to monitor the progress of product
development programs, manufacturing problems, and
customer relationship problems.

18. Documents establishing or describing the
responsibilities of the audit committee, or any other
committee or group given oversight responsibility for the
company's financial reporting, accounting, revenue
recognition or other financial operations.

Lucent states that various board and committee minutes "concerning
product development and manufacturing.., have already been produced"
to Freund. To the extent that separate policies or programs for the board
or a board committee exist of the type described, Freund is entitled to see
them. Moreover, he is entitled to inspect documents establishing or
describing the responsibilities of the audit committee, or any similar
committee of the board of directors.
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IV.

For all of the foregoing reasons, the court will grant Freund's
motion for summary judgment and will enter an Order granting the
inspection demanded to the extent described in this opinion. Freund's
counsel should submit an order on notice within 10 days. This order
granting inspection will be conditioned upon Freund signing a suitable
confidentiality agreement, if the existing agreement does not adequately
protect Lucent's legitimate interests.

MANZO v. RITE AID CORP.

No. 18,451-NC

Court of Chancery of the State of Delaware, New Castle

December 19, 2002

Ronald A. Brown, Jr., Esquire, of Prickett, Jones & Elliott, P.A.,
Wilmington, Delaware; Stewart M. Weltman, Esquire, of Stewart M.
Weltman, P.C., Chicago, Illinois, of counsel; and Lawrence Walner,
Esquire, of Lawrence Walner & Associates, Chicago, Illinois, of counsel,
for plaintiff.

Steven J. Rothschild, Esquire, Karen L. Valihura, Esquire, Paul J.
Lockwood, Esquire, Edward B. Micheletti, Esquire, Kara R. Yancey,
Esquire, and Katherine J. Neikirk, Esquire, of Skadden, Arps, Slate,
Meagher & Flom LLP, Wilmington, Delaware, for defendant Rite Aid
Corporation.

Steven J. Rothschild, Esquire, Karen L. Valihura, Esquire, Paul J.
Lockwood, Esquire, Edward B. Micheletti, Esquire, Kara R. Yancey,
Esquire, and Katherine J. Neikirk, Esquire, of Skadden, Arps, Slate,
Meagher & Flom LLP, Wilmington, Delaware; and Bernard W. Nussbaum,
Esquire, Allan A. Martin, Esquire, and George T. Conway, III, Esquire, of
Wachtell, Lipton, Rosen & Katz, New York, New York, of counsel, for

2003]



DELAWARE JOURNAL OF CORPORATE LAW

defendants Nancy A. Lieberman, Leonard Stem, Preston R. Tisch, and
William J. Bratton.

Michael D. Goldman, Esquire, and Peter J. Walsh, Jr., Esquire, of Potter
Anderson & Corroon LLP, Wilmington, Delaware; and Herbert J. Stem,
Esquire, and Joel M. Silverstein, Esquire, of Stem, Greenberg & Kilcullen,
Roseland, New Jersey, of counsel, for defendant Franklin C. Brown.

John H. Newcomer, Jr., Esquire, of Montgomery, McCracken, Walker &
Rhoads, LLP, Wilmington, Delaware; and John W. Frazier, IV, Esquire,
and John E. Caruso, Esquire, of Montgomery, McCracken, Walker &
Rhoads, LLP, Philadelphia, Pennsylvania, of counsel, for defendant KPMG
LLP.

CHANDLER, Chancellor

Stacey Feinglass Manzo, shareholder of Rite Aid Corporation
("Rite Aid"), brings this purported class action on behalf of herself and
other shareholders of Rite Aid who neither bought nor sold Rite Aid stock
between March 1, 1997, and October 18, 1999. Ms. Manzo has been a
shareholder of Rite Aid since the early 1970s.

Defendants are Rite Aid, a Delaware Corporation that owns and
operates several thousand retail drug stores in thirty-eight states; Martin L.
Grass, former Chairman of the Board and former CEO of Rite Aid;
Timothy J. Noonan, a former officer and director; Franklin C. Brown, Vice
Chairman of the Rite Aid board and a former officer (Grass, Noonan, and
Brown are collectively "inside directors"); Nancy A. Leiberman, Leonard
Stem, Preston R. Tisch, and William J. Bratton, all outside directors and
audit committee members (Leiberman, Stem, Tisch, and Bratton are
collectively "audit committee directors"); and KPMG, LLP, formerly Rite
Aid's independent auditing firm.

Plaintiff brings claims of common law fraud and equitable fraud
against all defendants; a claim for breach of fiduciary duty against all the
inside directors and audit committee directors, and a claim for aiding and
abetting breach of fiduciary duty against KPMG.

Defendants have moved to dismiss all claims under Court of
Chancery Rule 12(b)(6) for failure to state a claim. Within the context of
the motion to dismiss under 12(b)(6), defendants assert that plaintiff has
failed to state direct claims, as opposed to derivative ones, which raises
issues of whether demand is required under Rule 23.1. Furthermore,
defendants assert that, under Delaware law, no claim of fraud can be
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pursued as a class action. Defendants also raise several issues of
inadequate pleading specificity as to the fraud claims.

I. FACTUAL BACKGROUND

The 145-page amended complaint alleges that Rite Aid, the inside
directors, and the audit committee directors made material omissions and
affirmative misrepresentations, falsely overstating earnings and the value
of assets while understating expenses, in virtually every single piece of
financial information released by Rite Aid for over three years, from
March 1, 1997 to October 18, 1999.' Due to the alleged misstatements and
misrepresentations, Rite Aid's earnings for the three years required
downward restatement by about 50% or approximately $1.6 billion.

It is also alleged, that because they served as outside auditors of
Rite Aid, KPMG knew or should have known of these financial
misrepresentations since they had access to documentation and records that
would demonstrate the inaccuracies and underlying improprieties. In
addition, KPMG had an obligation as Rite Aid's auditors to evaluate these
materials and investigate any departures from Generally Accepted
Accounting Principles ("GAAP"). Therefore, by issuing "clean" or
unqualified audit opinions, KPMG assisted in the falsifications until at least
early 1999.

The amended complaint further alleges that Rite Aid knowingly
and deliberately engaged in a number of improper and illegal business
practices that (1) skewed reported financial results; (2) exposed Rite Aid
to severe legal liabilities; and (3) reduced consumer confidence. Specific
examples include:

Cash registers at Rite Aid pharmacies were programmed to
facilitate charging uninsured customers higher prices than insured
customers for prescription drugs;

Rather than writing off outdated over-the-counter products
(including pharmaceuticals for adults and children), Rite Aid sold these
products to unwary customers;

'The amended complaint alleges material false and misleading statements and
omissions in annual reports for the years 1997-99; SEC filings (10-Qs and 10-Ks) throughout the
period; audit opinions and auditor's letters from this time period; press releases and interviews in
trade journals; verbal statements by management at shareholders meetings; management
statements to analysts; responses to SEC comment letters; statements made when reporting invoice
"write-downs" to product suppliers; financial projections provided to banks; and other statements
regarding financial information of Rite Aid.
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Rite Aid used store managers to perform construction and other
non-managerial work after hours, violating state employment laws, in order
to reduce expenses related to store renovations; and

Stores were routinely understaffed-frequently there was no
licensed pharmacist on duty during operating hours as required by state
pharmacy board regulations.

One result of the alleged mismanagement and persistent
overstatement of Rite Aid's financial picture was to artificially inflate the
price at which Rite Aid stock traded. As of January 1999, the stock traded
as high as $50.94 per share. Ultimately, in 1999, a series of events exposed
the nature and scope of the wrongdoing, and Rite Aid's share price
plummeted. The SEC announced an investigation into Rite Aid's
accounting practices. The attorney general of Florida filed a $2 billion
racketeering lawsuit against the company in connection with Rite Aid's
practice of differential pricing of prescription drugs for insured and
uninsured customers. Rite Aid restated its 1997-99 pre-tax earnings
downward by $500 million. Grass resigned as Chairman and CEO of Rite
Aid. KPMG resigned as Rite Aid's auditors. Following an audit by
Deloitte & Touche LLP, Rite Aid again restated its 1997-99 earnings
downward for a total reduction of $1.6 billion or approximately 50% less
than originally reported. These, and other events and revelations about the
management and practices of Rite Aid, were greeted by plunging share
prices. By the time the original complaint in this case was filed in October
2000, Rite Aid had been trading in the $2-3 per share range.

The amended complaint asserts that management bonuses were tied
to the share price averaging above $49.50 per share over a thirty-day
period, and this motivated the inside directors to falsely inflate earnings to
drive up the price at which Rite Aid shares traded. In addition, Rite Aid
had made a $1.5 billion acquisition of another large drugstore chain, PCS
Health Systems, Inc. ("PCS"). This acquisition was financed by short-term
debt with the intent of refinancing the debt through a secondary offering of
Rite Aid stock. The need to refinance this acquisition placed additional
pressure on the management and directors of Rite Aid to promote and
maintain Rite Aid's inflated share price. In the wake of revelations
throughout 1999 of Rite Aid's financial misdeeds, however, it appears that
the secondary offering never occurred.
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