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INRE AFFILIATED COMPUTER SERVICES, INC.
SHAREHOLDERS LITIGATION

No. 2821-VCL

Court of Chancery of the State of Delaware, New Castle

February 6, 2009

Pamela S. Tikellis, Esquire, Robert J. Kriner, Jr., Esquire, A. Zachary
Naylor, Esquire, Scott M. Tucker, Esquire, and Tiffany J. Cramer, Esquire,
of Chimicles & Tikellis LLP, Wilmington, Delaware; Jeffrey C. Block,
Esquire, Patrick T. Egan, Esquire, and Autumn Smith, Esquire, of Berman
Devalerio Pease Tabacco Burt & Pucillo, Boston, Massachusetts, of counsel;
Peter D. Bull, Esquire, and Joshua M. Lifshitz, Esquire, of Bull & Lifshitz,
LLP, New York, New York, of counsel; E. Powell Miller, Esquire, of The
Miller Law Firm, P.C., Rochester, Michigan, of counsel; and Lionel Z.
Glancy, Esquire, and Peter A. Binkow, Esquire, of Glancy Binkow &
Goldberg LLP, Los Angeles, California, of counsel, for plaintiffs.

David C. McBride, Esquire, Bruce L. Silverstein, Esquire, Martin S.
Lessner, Esquire, and Tammy L. Mercer, Esquire, of Young Conaway
Stargatt & Taylor, LLP, Wilmington, Delaware; Robert H. Baron, Esquire,
and Gary A. Bornstein, Esquire, of Cravath Swaine & Moore LLP, New
York, New York, of counsel; Paul E. Coggins, Esquire, of Fish &
Richardson, Dallas, Texas, of counsel; and C.W. Flynn, Esquire, of Locke
Lord Bissell & Liddell LLP, Dallas, Texas, of counsel, for defendants
Darwin Deason, Lynn Blodgett, and John Rexford.

Kevin G. Abrams, Esquire, and A. Thompson Bayliss, Esquire, of Abrams &
Laster LLP, Wilmington, Delaware; and Greg A. Danilow, Esquire, John A.
Neuwirth, Esquire, Stacy Nettleton, Esquire, and Caroline Hickey Zalka,
Esquire, of Weil Gotshal & Manges LLP, New York, New York, of counsel,
for defendants Frank A. Rossi, J. Livingston Kosberg, and Robert B.
Holland.

Kenneth J. Nachbar, Esquire, Susan W. Waesco, Esquire, and John P.
DiTomo, Esquire, of Morris Nichols Arsht & Tunnell LLP, Wilmington,
Delaware; and Bruce W. Collins, Esquire, Ken Carroll, Esquire, and C.
Shawn Cleveland, Esquire, of Carrington Coleman Sloman & Blumenthal,
LLP, Dallas, Texas, of counsel, for defendants Joseph P. O'Neill and Dennis
McCuistion.
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Donald J. Wolfe, Jr., Esquire, Kevin R. Shannon, Esquire, Berton W.
Ashman, Jr., Esquire, and Ryan W. Browning, Esquire, of Potter Anderson
& Corroon LLP, Wilmington, Delaware; and Howard 0. Godnick, Esquire,
and Gregory A. Kasper, Esquire, of Schulte Roth & Zabel LLP, New York,
New York, of counsel, for defendant Cerberus Capital Management, L.P.

Vernon R. Proctor, Esquire, Kurt M. Heyman, Esquire, Patricia L. Enerio,
Esquire, and Jill K. Agro, Esquire, of Proctor Heyman LLP, Wilmington,
Delaware; and Orrin L. Harrison Ill, ,Esquire, David R. McAtte, Esquire,
Lisa S. Gallerano, Esquire, and M. Scott Barnard, Esquire, of Akin Gump
Strauss Hauer & Feld LLP, Dallas, Texas, of counsel, for nominal defendant
Affiliated Computer Services, Inc.

LAMB, Vice Chancellor

The founder, chairman, and significant stockholder of a public com-
pany made an offer in conjunction with a private equity firm to take the com-
pany private. The terms of the founder's lock up arrangements made it diffi-
cult for the special committee of the board to act to induce any competing
bids, leaving the board resistant to the offer after months of efforts. During
this time, stockholders filed a class action complaint attacking the proposal.

After the credit crisis hit late in the summer of 2007, the deal fell apart
and the private equity firm withdrew its offer. Thereafter, angry at the col-
lapse of the deal, the founder demanded the immediate resignation of all of
the outside directors, publicly accusing them of breach of fiduciary duty in
their dealings with him. The outside directors, in response, sued the found-
er, seeking a declaratory judgment affirming their actions and stating they
would resign office once they reviewed the credentials of candidates to re-
place them and would not stand for reelection. The stockholders then filed
an amended complaint, for the first time bringing derivative claims alleging
various breaches of fiduciary duty against the entire board and asserting
grounds to excuse demand.

Less than a month after the derivative complaint was filed, the outside
directors resigned and new independent directors took their places consti-
tuting a majority of the board. Later, in response to a motion to dismiss, the
stockholders filed a second amended complaint, raising substantially similar
claims, but supplementing the complaint's factual allegations. In response, a
renewed motion to dismiss was filed, based on a variety of grounds, in-
cluding failure to make demand.

There is no question that the second amended complaint does not ade-
quately allege grounds to excuse demand on the newly constituted board.
Thus, it can survive the motion to dismiss only if the claims asserted therein
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were validly in litigation at the time the first amended complaint was filed,
i.e., during the interval between the founder's demand that the outside direc-
tors resign and their eventual departure. In this case, the defendants concede
that the first amended complaint alleges a derivative claim and that the sec-
ond amended complaint is based on the same operative facts. Thus, the out-
come of the motion depends entirely on whether or not the first amended
complaint satisfied the standard for demand excusal at the time it was filed.

Even considering the unusual circumstances that existed when the first
amended complaint was filed, there are no well pleaded allegations of fact
from which the court could infer that a majority of the directors then in of-
fice could not have validly considered a demand, had one been made. Thus,
the court concludes that demand was not excused at the time the first amend-
ed complaint was filed. This conclusion requires that the second amended
complaint be dismissed in accordance with Court of Chancery Rule 23.1.

I.

A. The Parties'

The plaintiffs are owners of common stock of Affiliated Computer
Services, Inc. ("ACS"), suing derivatively on behalf of ACS.

ACS, the nominal defendant, is a Delaware corporation with its prin-
cipal place of business in Dallas, Texas. ACS's business is to provide "busi-
ness process outsourcing and information technology services to commercial
and government clients."' ACS has two classes of common stock. As of
February 8, 2007, ACS had 92,314,491 shares of Class A common stock
outstanding, and 6,599,372 shares of Class B common stock outstanding.
The Class A shares are entitled to one vote for every share of common stock.
The Class B shares have an equivalent economic interest to the Class A
shares, but are entitled to 10 votes per share.

The second amended complaint names the following defendants:
Darwin Deason has been the Chairman of the board of directors of

ACS since the company's founding in 1988. Deason owns 100% of ACS's
Class B common stock and approximately 2% of the Class A common stock.
Because of the Class B shares' 10-to- 1 voting preference, Deason controls

'The following descriptions of the defendants are drawn from the complaint, and are taken
to be true as of the time of the filing of the second amended complaint. Though there has been some
turnover in the board, such that some of the defendants are no longer directors, those changes are not
relevant for the purposes of deciding this motion.

2Second Am. Compl. ("SAC") T 5.
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approximately 67.8 million votes or 42% of the total voting power of the
company's stock.

Lynn Blodgett is a director and the President and Chief Executive Of-
ficer of ACS.

John Rexford is a director and the Executive Vice President and Chief
Financial Officer of the company.

Joseph P. O'Neill has been a director of ACS since November 1994,
prior to ACS's initial public offering. He serves as President and Chief Ex-
ecutive Officer of Public Strategies Washington, Inc., a public affairs and
consulting firm.

Frank A. Rossi has been a director of ACS since November 1994,
prior to ACS's initial public offering. Rossi is also the Chairman of FAR
Holdings Company, L.L.C., a private investment firm, a position he has held
since February 1994.

J. Livingston Kosberg has been a director of ACS since September
2003. Kosberg had previously served on the ACS board, but had been re-
moved as part of a settlement with banking regulators arising from the col-
lapse of a savings and loan of which Kosberg was chairman. Kosberg cur-
rently serves as an advisor to several investment funds.

Dennis McCuistion has been a director of ACS since September 2003
and has been designated as the company's lead independent director.
McCuistion currently serves as, and for more than 25 years has been, Pre-
sident of McCuistion & Associates, a firm providing consulting services to
banks and other businesses.

Robert B. Holland has been a director ofACS since 2007. He was ap-
pointed to that position by action of the ACS board, without a stockholder
vote.

Cerberus is a Delaware limited partnership with its principal office in
New York City. Cerberus is the manager of a number of private equity
funds.

B. Facts

The following facts are drawn from the well pleaded particularized
factual allegations in the operative complaint, along with any exhibits at-
tached thereto, as well as certain public securities filings referenced in the
complaint.'

3Pleadings in derivative suits are governed by Court of Chancery Rule 23.1, which provides,
in pertinent part, that "[tlhe complaint shall. . .allege with particularity the efforts, if any, made by
the plaintiff to obtain the action the plaintiff desires from the directors .. . and the reasons for the
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In late 2005, ACS received an unsolicited buyout offer of $65 per
share, totaling $8 billion, from a consortium of large private equity firms, in-
cluding Texas Pacific Group, Bain Capital LLC, and Blackstone Group LP.4
After engaging in discussions with the offering group, ACS ended talks with
the potential buyers in early 2006 and indicated that it was no longer
considering a sale transaction. In a contemporaneous press release, ACS
stated that it was "continuing to consider additional alternatives for enhance-
ment of shareholder value, but [those] alternatives do not include a sale of
the Company."' According to a Wall Street Journal article dated March 21,
2007, Deason had used his 42% voting power to block the deal at the last
moment.

On November 7, 2006, Deason forwarded a buyout proposal to the
ACS board of directors. The proposal involved a going private transaction
to be led by Deason working with an unnamed private equity sponsor, pay-
ing in the range of $60 to $62 per share. The proposal also informed the
board that Deason did not intend to vote his shares in favor of or otherwise
participate in any transaction with a party other than his group. Attached to
the proposal was a "highly confident" letter from Citigroup, indicating its
expected ability to provide the debt financing for the proposal on the basis of
certain public financial reports and other due diligence materials it had
examined.

plaintiffs failure to obtain the action or for not making the effort." In the case of a motion to dismiss
under Rule 23.1, as in the case of a motion to dismiss for failure to state a claim, the court assumes
all well pleaded facts to be true. See, e.g., Malpiede v. Towson, 780 A.2d 1075, 1082 (Del. 2001)).
"Of course, the trial court is not required to accept every strained interpretation of the allegations
proposed by the plaintiff, but the plaintiff is entitled to all reasonable inferences that logically flow
from the face of the complaint." Id. at 1083. However, "conclusory allegations of law or fact that
are not supported by specific allegations of fact will not be taken as true for purposes of a motion to
dismiss under Rule 23.1." DONALD J. WOLFE, JR. & MICHAEL A. PITrENGER, CORPORATE AND
COMMERCIAL PRACTICE IN THE DELAWARE COURT OF CHANCERY (hereinafter "WOLFE &
PITTENGER") § 9.02[b][3][iii], at 9-67 (2008) (citing Brehm v. Eisner, 746 A.2d 244, 254 (Del.
2000). Rather, "the pleader must set forth ... particularized factual statements that are essential to
the claim." Brehm, 746 A.2d at 254. The derivative plaintiffs burden under Rule 23.1 is thus more
onerous than a normal defendant's burden under Rule 12(b)(6). WOLFE & PITTENGER,
§ 9.02[b][3][iii], at 9-67.

4Contemporaneous newspaper articles referenced in the complaint suggested that industry
insiders expected a steeper deal premium, closer to $70 to $75 per share. On March 20, 2006, both
Jefferies & Company, Inc. and Bear Stearns issued reports indicating that $65 per share would be in-
adequate, and stating that they maintained a $70 per share price target for ACS. They further stated
that the price target based on the 2007 earnings per share estimates was $75 per share. SAC 50.

5Affiliated Computer Servs., Inc., Current Report (Form 8-K), Ex. 99.1, at I (Jan. 17,
2006).

6The due diligence materials had apparently been given to the potential sponsors and
Citigroup pursuant to a confidentiality agreement Deason had entered into with Cerberus (and pre-
sumably the other parties) on November 1, 2006.
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A special meeting of the ACS board was held on November 9, 2006.
After discussing the status of the ongoing internal investigation relating to
stock option backdating and certain remedial actions that might be needed as
a result, the board moved on to a discussion of Deason's November 7 pro-
posal. Deason recommended that the board form a special committee to
consider the proposed transaction, and that the committee retain an invest-
ment banker and legal counsel to advise it and aid in negotiating the pro-
posed transaction. He also requested that the two potential private equity
sponsors he had enlisted be permitted to engage in a two- to three-week due
diligence process with the company, and that two officers who had been
recommended for termination as a result of the options backdating inves-
tigation (Mark King and Warren Edwards, at that time the CEO and CFO,
respectively) be allowed to aid in that due diligence process. Deason indi-
cated to the board his belief that there was a high probability that the pro-
posed transaction could be achieved. The board discussed the propriety of
allowing King and Edwards to remain as officers during the due diligence
period, and some of the independent directors expressed concern regarding
the risks of King and Edwards remaining. Ultimately, the board unanimous-
ly resolved that it was in the best interests of ACS and its stockholders that
the company engage in a three-week due diligence process with Deason's
potential private equity sponsors, and authorized and directed the manage-
ment, including King and Edwards, to proceed with the process.

According to the minutes of the board meetings attached to the com-
plaint,' no further board discussions of the proposed transaction took place
until February 22, 2007, nor was authorization for an extension of the due
diligence period given. The February 22, 2007 board meeting minutes indi-
cate that Cerberus was the only private equity player still expressing interest
in ACS. Deason explained that the other buyout shops had decided to wait
to see the performance of the new management team, following the resig-
nation of King and Edwards as a result of the options backdating investi-
gation. Deason further indicated that he expected to partner with Cerberus
to make a buyout offer, and that such offer would be forthcoming in the fol-
lowing two to three weeks.

7SAC Ex. 3. Certain redacted portions of the board minutes were initially produced as at-
tachments to Deason's February 11, 2008, motion for partial summary judgment. Because Deason
had gone outside the record in his motion, the plaintiffs filed a motion to lift the stay of discovery on
February 19,2008. At oral argument on the motion to lift the stay of discovery, on March 19,2008,
the court ordered ACS to produce the minutes for all board meetings between November 9, 2006
and March 20, 2007. As a result of the receipt of those board minutes, the plaintiffs filed their sec-
ond amended complaint.
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On March 20, 2007, Deason and Cerberus (the "Buyout Group") pub-
licly announced a proposal to acquire all of the outstanding stock of ACS
(except for those shares owned by Deason and the company's management
team) for $59.25 per share in cash. The March 20 proposal letter did not
mention that Deason had expressed interest at a price of $60 to $62 per share
in November 2006, nor that both Cerberus and the former potential financial
sponsor had given written expressions of interest at that time of more than
$60 per share. The letter stated that Cerberus would need 45 days for "con-
firmatory" due diligence.! Attached to the proposal letter was a second
"highly confident" letter from Citigroup, in similar form to the previous one,
this time dated March 19, 2007. The March 20 proposal letter further reit-
erated the November 2006 proposal's expectation that the ACS board would
form a special committee with independent advisors to consider and nego-
tiate the proposal on behalf of the company's public stockholders.

The offered $59.25 per share proposal represented a 15.5% premium
over ACS's closing price on March 19, 2007, and was approximately 10%
below ACS's 52-week high share price of $63.61.

Also on March 20, 2007, Deason signed (as a stockholder) an exclu-
sivity agreement with Cerberus in which he pledged not to support or partic-
ipate in any alternative transaction that did not involve the Buyout Group.'

The market reacted to the Buyout Group's offer by surging ahead of
the proposed transaction price in early trading on March 20,2007. The ACS
board held a special meeting that day to discuss the proposal. After a brief
discussion, Deason recused himself from the remainder of the meeting. The
board's outside counsel then briefed the board on the ongoing responsibilities
of the management and outside directors and the anticipated special commit-
tee. The remaining management directors then recused themselves from the
meeting. After discussing their concerns with the "exclusivity and process"
proposed by Deason and Cerberus, the board formed a special committee
consisting of Holland, Kosberg, and Rossi."o The special committee subse-
quently retained Weil, Gotshal & Manges LLP as its independent legal advi-
sor and Lazard Freres & Co. as its independent financial advisor.

81d. 142 (quoting Affiliated Computer Servs., Inc., Current Report (Form 8-K), Ex. 99.1, at
3 (Mar. 20, 2007)).

9All details of the substantive content of the exclusivity agreement are taken from the factual
allegations in the SAC. Under the terms of the exclusivity agreement, Deason was precluded from
engaging as a stockholder in any discussions or negotiations regarding any alternative transaction. .
It also required, should a stockholder vote on the proposed transaction occur, that Deason vote his
shares in favor of the transaction. SAC T 45.

10Based on the minutes of that meeting and the resolutions contained therein, the special
committee appears to have been granted the powers customary in such situations.
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On April 21, 2007, the Buyout Group raised its offer to $62 per share,
representing a 21% premium over the pre-announcement closing price."
The new offer also included provision for a 40-day "go shop" period fol-
lowing the signing of a definitive merger agreement between ACS and the
Buyout Group.12 The proposed break-up fee associated with the go shop
would be 1.5% of the equity value of ACS.

On April 23, 2007, the special committee responded in a letter to
Deason. In the letter, the special committee expressed its misgivings and
"serious concerns" with regard to the company's ability to attract other bid-
ders during a go shop period given Deason's five-year employment agree-
ment, exclusivity agreement with Cerberus, and the head start that Cerberus
had with respect to due diligence.

In an attempt to mitigate the chilling effects of the exclusivity agree-
ment between Deason and Ceberus, the special committee negotiated a tem-
porary waiver of that agreement by Cerberus. On June 10, 2007, ACS and
Cerberus executed a waiver pursuant to which Deason would be permitted to
engage in discussions with potential bidding parties other than Cerberus. In
exchange for this waiver, ACS agreed to pay Cerberus $7.5 million in
compensation for its expenses incurred in connection with the buyout pro-
posal. On August 10, 2007, ACS publicly announced the expiration of the

"A February 14, 2007 AG Edwards report "conservative[ly]" valued ACS's common stock
at $68 per share. SAC 50. The $62 per share price was also less than the $63 offered by ACS in a
Dutch self tender completed in March 2006. Id. 151. The company engaged in the self tender at
the time because management believed the company's stock was substantially undervalued. ACS
had offered to purchase as many as 55,500,000 shares at that price, but just 7,365,100 Class A com-
mon shares (6%) were tendered and not withdrawn.

12In his April 21, 2007 letter to the ACS board, Deason further stated that he would agree to
a provision, with respect to a vote of ACS's stockholders on the Buyout Group's offer (and only with
respect to such a vote), that would treat his Class B shares as one-share one-vote, instead of the 10-
to-I voting preference they normally enjoyed. This would decrease his voting power with respect to
the approval of the Cerberus transaction to approximately 9%. Deason's voting power would remain
at approximately 42% with respect to his ability to block any alternative transaction.

'3In addition, ACS would pay Cerberus another $15 million if ACS entered into a
transaction with another party and Cerberus had not withdrawn its proposal, reduced its offer price
below $62 per share, or otherwise modified the proposal in a manner materially adverse to ACS.
Deason's obligation to disgorge to Cerberus his excess gain on any alternative transaction would be
reduced as well. If ACS were to consummate a superior transaction, Deason would only be required
to pay Cerberus 40% of his excess gain. The waiver agreement also superseded Deason's right to
receive 20% of any termination, break-up, topping, bid protection, or similar fee, but only until
August 19, 2007, or the date an alternative superior proposal ceased being superior, whichever oc-
curred first. Because the court does not have before it a copy of the waiver agreement, it is unclear
why the expiration date of this provision appears to be nine days after the expiration of the agree-
ment as a whole. See SAC 59.
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waiver, although it also expressed its intent to extend the waiver to a later
date.

On October 30, 2007, in a letter to the special committee, Cerberus
withdrew its buyout offer. That same day, Deason (by letter from a New
York lawyer purporting to act as counsel to ACS, but delivered through
Deason's personal counsel) demanded the immediate resignation of all of the
outside directors of ACS, whom the letter accused of various breaches of
fiduciary duty, and named four candidates to replace them. The outside di-
rectors responded by filing suit against Deason, the management directors,
and ACS in this court on November 1, 2007, seeking declaratory judgment
that they had not breached their fiduciary duties."

After recounting the long, contentious history of the special com-
mittee's dealings with Deason and the Buyout Group, the complaint reported
the outside directors' response to Deason's threats and demands, stating as
follows:

18. On November 1, 2007, at another special meeting of the
Board of Directors, the independent directors informed Deason
and the management directors that, because of Deason's and
management's conduct, they felt compelled to resign from the
Board and not to stand for re-election. However, to ensure that
their successors were truly independent and to protect the
Company's minority shareholders, the independent directors
also stated during the November 1 special meeting that they
were prepared, prior to their resignation, to immediately begin
the process of reviewing Deason's suggested nominees and any
additional nominees proposed by the Company's shareholders."

On November 21, 2007, the outside directors dismissed their com-
plaint pursuant to a settlement agreement. Simultaneously, the outside di-
rectors resigned from the board and issued a statement that they were
satisfied that the replacement director candidates were qualified and inde-
pendent of Deason and the company's management.'" The settlement provid-
ed that "the outside directors would resign as directors of ACS, voluntarily

14The outside directors also responded by letter from counsel (Greg Danilow at Weil,
Gotshal & Manges LLP), likewise dated November 1, 2007, denying that the outside directors had
breached any fiduciary duties.

"Outside Directors' Compl. (hereinafter "ODC") $ 18.
'6See Affiliated Computer Servs., Inc., Current Report (Form 8-K), Ex. 99.1 (Nov. 21,

2007) (SEC Accession No. 0001299933-07-006811). Rexford also resigned from the board that
day, and the remaining directors appointed the four candidates to the board. Id.
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dismiss their complaint and would release [ACS] and any of [ACS's] current
or former officers, directors, stockholders and employees from any and all
claims that resulted from or otherwise related to the outside directors' service
as a director to [ACS].""7 The settlement also provided that ACS and
Deason grant a general release to the outside directors for any claims that
result from or otherwise relate in any way to the outside directors' service as
directors of ACS. In addition, the settlement provided that the outside direc-
tors would be entitled to indemnification and advancement for fees and ex-
penses resulting from litigation arising out of their service as directors.
Lastly, the settlement provided that the outside directors would retain any al-
ready vested options in ACS.

C. Procedural History

The original complaint in this case was filed on March 22, 2007 as a
purported class action on behalf of the stockholders of ACS and named
Deason, Blodgett, Rexford, O'Neill, Rossi, Kosberg, McCuistion, Holland,
Cerberus, Citigroup, and ACS as defendants. That complaint challenged the
buyout proposal made by Deason on March 20, 2007, and sought injunctive
relief to prevent its consummation. Several other similar actions were filed
at or around the same time. On May 9, 2007, this court consolidated those
related actions and appointed lead plaintiff and lead counsel.

When Cerberus withdrew its buyout proposal on October 30, 2007,
the claims for injunctive relief in the original complaint were effectively
mooted. In response to these changes, the plaintiffs amended the complaint
on November 5, 2007 and asserted derivative claims for the first time, while
continuing to plead their class claims in the alternative.

On December 19, 2007, various defendants filed motions to dismiss
the amended complaint. On February 11, 2008, the defendants filed opening
briefs supporting their respective motions to dismiss. On April 8, 2008, in
lieu of filing answering briefs to the defendants' motions to dismiss, the
plaintiffs filed a consolidated second amended class and derivative action
complaint, pursuant to Court of Chancery Rule 15(aaa). The second amend-
ed complaint essentially supplemented the fact allegations in the first amend-
ed complaint with additional information obtained through discovery granted
by this court. No new counts were added however, nor did the fundamental
nature of the allegations change.

"SAC j 76.
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The claims alleged in the second amended complaint are, like those in
the first amended complaint, based on the abandoned buyout process. Count
III is styled as a derivative claim against the individual defendants for breach
of fiduciary duty. Count IV is styled as a derivative claim against Cerberus
(and formerly Citigroup) for aiding and abetting the individual defendants'
alleged breaches of fiduciary duties. Counts I and II alternatively plead the
same claims as putative class claims. The plaintiffs have waived the class
claims, apparently admitting that the claims are properly derivative in na-
ture.18

Following the plaintiffs' filing of the second amended complaint, the
defendants renewed their various motions to dismiss for failure to make de-
mand pursuant to Rule 23.1 and failure to state a claim pursuant to Rule
12(b)(6). The defendants filed their various opening briefs on May 23,
2008. On July 10, 2008, the plaintiffs filed a notice and order of dismissal
without prejudice of the claims against Citigroup. This court approved the
dismissal of the claims against Citigroup on July 14, 2008. The plaintiffs
filed an omnibus brief in opposition to the defendants' various motions to
dismiss on July 15, 2008, and the defendants filed their reply briefs on
August 15, 2008. The court heard oral argument on the defendants' motions
on October 22, 2008.

HI.

Unless the plaintiffs can show demand would be futile, they must
make a demand on the board of directors of a corporation before a derivative
action may be instituted on behalf of the corporation."' The threshold ques-
tion presented here is: against which board is the claim of demand futility to
be tested-the old board that was still in office on November 5, 2007, or the
new board that was in office at the time of the filing of the second amended
complaint? The plaintiffs have made no allegations of demand futility with
respect to the newly constituted board. Thus, because the plaintiffs concede
that they cannot show demand futility with respect to the new board, the
plaintiffs' ability to survive this motion to dismiss hangs on their ability to
prove that demand futility should be tested with respect to the old board.

The parties agree that the relevant question under Delaware law is
whether the claims presented by the second amended complaint were already
validly in litigation. If so, the plaintiffs need not have made demand or

18PIs.' Br. in Opp'n 22 n.10.
"See Ct. Ch. Rule 23.1; Aronson v. Lewis, 473 A.2d 805, 811-12 (Del. 1984).
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otherwise shown demand futility when filing the second amended complaint.
If not, the plaintiffs were required to make demand or plead demand futility
at the time the second amended complaint was filed (and therefore with
respect to the newly constituted board). The parties obviously disagree,
however, as to the answer to this question. Thus, it is first necessary to de-
termine what it means for a claim to be "validly in litigation."

The test under Delaware law to determine whether a demand must be
made when a derivative complaint is amended is found in Braddock v.
Zimmerman.20 The Delaware Supreme Court, approving the reasoning of
Chancellor Allen in Harris v. Carter,2 held that "for purposes of deter-
mining whether demand is required before filing an amended derivative
complaint, the term'validly in litigation' means a proceeding that can or has
survived a motion to dismiss."22 Expanding on this, the court explained the
three circumstances that must exist to excuse a plaintiff from showing
demand futility as of the time of filing the amended complaint: (1) "the
original complaint was well pleaded as a derivative action;" (2) "the original
complaint satisfied the legal test for demand excusal;" and (3) "the act or
transaction complained of is essentially the same as the act or transaction
challenged in the original complaint." 23

The first and third prongs of the test in Braddock do not appear to be
contested by the parties in connection with the Rule 23.1 motion. The
defendants appear to at least tacitly admit, for the purpose of the Braddock
demand analysis, the first amended complaint contains well pleaded
derivative claims. Likewise, there does not seem to be any disagreement that
the fundamental acts or transactions complained of in the first amended
complaint are the same as those in the second amended complaint. Rather,
the defendants seem to focus on the second prong. ACS argues that only if
either (1) the initial complaint survived a motion to dismiss or (2) the
defendants had conceded the facial validity of the initial complaint by filing
an answer would the complaint be "validly in litigation."24  But ACS's

20906 A.2d 776 (Del. 2006).
2582 A.2d 222 (Del. Ch. 1990). In Harris, the Chancellor held that the key question in

determining the appropriate time to test demand futility is whether the amended claims were "validly
in litigation" prior to the amendment. Id. at 230. For the purposes of that analysis, "claim" refers
not "simply to legal theories of liability but refers broadly to the acts and transactions alleged in the
original complaint. Thus, an amendment or supplement to a complaint that elaborates upon facts re-
lating to acts or transactions alleged in the original pleading . .. would not ... constitute a matter
that would require a derivative plaintiff to bring any part of an amended or supplemental complaint
to the board prior to filing." Id. at 231.

22Braddock, 906 A.2d at 779.
23Id. at 786.
24Def. ACS's Reply Br. 2.
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analysis reads "can" right out of "a proceeding that can or has survived a mo-
tion to dismiss." 25 In doing so, ACS neglects a third way available to plain-
tiffs: show that the first amended complaint would have survived a Rule 23.1
motion to dismiss.26 If the plaintiffs succeed on this, the claims were validly
in litigation at the time the complaint was amended, and the second amended
complaint will not require a new showing of demand futility (although it
would remain subject to the defendants' motion to dismiss for failure to state
a claim). If the plaintiffs fail to show that the first amended complaint would
have survived a Rule 23.1 motion to dismiss, the plaintiffs' tacit concession
that demand is not futile with respect to the second board will be fatal to
their case.

III.

"The test of demand futility is a two-fold test under Aronson and its
progeny. The first prong of the futility rubric is 'whether, under the partic-
ularized facts alleged, a reasonable doubt is created that ... the directors are
disinterested and independent.' The second prong is whether the pleading
creates a reasonable doubt that 'the challenged transaction was otherwise the
product of a valid exercise of business judgment.' These prongs are in the
disjunctive. Therefore, if either prong is satisfied, demand is excused." 27

Accordingly, the Delaware Supreme Court has observed that the basis
for claiming that demand is excused would generally be one of: "(1) a ma-
jority of the board has a material financial or familial interest; (2) a majority
of the board is incapable of acting independently for some other reason such
as domination or control; or (3) the underlying transaction is not the product
of a valid exercise of business judgment."28

A director is disablingly interested where he or she will receive a
greater than pro rata financial benefit or suffer a smaller than pro rata ma-
terial detriment.29 In such circumstances, a director cannot be expected to
exercise his or her independent business judgment." Directors will be
deemed interested for demand purposes under Aronson where the complaint

25Braddock, 906 A.2d at 779.
26ACS acknowledges this possibility in its reply brief, but argues against such a test on the

grounds that as a policy matter requiring the court to test both complaints would be judicially inef-
ficient. The plain language of Braddock nevertheless seems to require this process in this case,
ACS's arguments about judicial efficiency notwithstanding.

27Brehm, 746 A.2d at 256 (quoting Aronson, 473 A.2d at 814) (internal citations omitted).
28Grimes v. Donald, 673 A.2d 1207, 1216 (Del. 1996) (internal citations omitted).
29See Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993) (citing Aronson, 473 A.2d at 812).
3Od
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alleges specific facts establishing that "the potential for liability is not 'a
mere threat' but instead may rise to 'a substantial likelihood.'".

"Independence means that a director's decision is based entirely on the
merits of the subject before the board rather than extraneous considerations
or influence."" Obversely, a director lacks independence if he or she is dom-
inated or controlled by an interested party."

[I]n the demand context even proof of majority ownership of a
company [by the allegedly dominating stockholder] does not
strip the directors of the presumptions of independence, and
that their acts have been taken in good faith and in the best
interests of the corporation. There must be coupled with the
allegation of control such facts as would demonstrate that
through personal or other relationships the directors are
beholden to the controlling person .... [I]n the demand-futile
context a plaintiff charging domination and control of one or
more directors must allege particularized facts manifesting a
direction of corporate conduct in such a way as to comport with
the wishes or interests of the corporation (or persons) doing the
controlling. The shorthand shibboleth of "dominated and
controlled directors" is insufficient.4

Thus, the mere allegation that a director is dominated and controlled does
not raise a reasonable doubt as to his or her independence." Rather, the
party pleading demand futility "must advance particularized factual allega-
tions from which the Court of Chancery can infer that the board members
who approved the transaction are acting at the direction of the allegedly
dominating individual or entity,"" such that "their discretion would be
sterilized."3

The court turns now to analyzing the first amended complaint to
determine if it adequately pleads demand futility with respect to the board as
it existed at the time it was filed. At that time, there were eight directors on

311d (quoting Aronson, 473 A.2d at 815).
32Aronson, 473 A.2d at 816.
33See WOLFE & PrTENGER, § 9.02[b][3][iii], at 9-74.
34Aronson, 473 A.2d at 815-16.
35See WOLFE & PITTENGER, 9.02[b][3][iii], at 9-75.
36Heineman v. Datapoint Corp., 611 A.2d 950, 955 (Del. 1992); see also Orman v.

Cullman, 794 A.2d 5, 25 n.50 (Del. Ch. 2002) (defining the factors that would potentially make a
director not independent).

"Rales, 634 A.2d at 936.
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the board of ACS. Of those eight, Deason, Blodgett, and Rexford were
management directors and participants in the Buyout Group proposal. As
such, those three were clearly interested. Thus, if any one of the five outside
directors was interested or lacked independence from the Deason group, de-
mand would be excused since there would not be a majority of disinterested
and independent directors.

The plaintiffs, however, offer no well pleaded allegations of either in-
terest or domination or control. There is absolutely nothing in the complaint
to suggest that the outside directors had any financial interest in the Buyout
Group's proposed transaction beyond their interest as stockholders. Instead,
the plaintiffs hang their argument on the "shibboleth of 'dominated and con-
trolled directors."'3 8

The only substantive allegation made in the first amended complaint
to support the idea that demand would be futile is that days before the com-
plaint was filed the outside directors had stated that their "last duty of
business will be to approve a new slate of director nominees. "3 From this,
the plaintiffs conclude that the outside directors "[would] not bring suit
against the management directors,"40 and therefore demand would be futile.

The plaintiffs are putting words into the outside directors' mouths.
Examining the letter sent by the outside directors' counsel and the contempo-
raneously filed complaint seeking declaratory judgment, the only statement
of the kind the directors actually made is that:

[B]ecause of Deason's and management's conduct, they felt
compelled to resign from the Board and not to stand for re-
election. However, to ensure that their successors were truly
independent and to protect the Company's minority share-
holders, the independent directors also stated ... that they were
prepared, prior to their resignation, to immediately begin the
process of reviewing Deason's nominees and any additional
nominees proposed by the Company's shareholders.41

The issue raised by the plaintiffs is a novel one in the demand excusal
context: can a board in the midst of internal warfare, with the majority of its

38Aronson, 473 A.2d at 815-16; see First Am. Compl. 23.
39First Am. Compl. 23(c). The plaintiffs also make some additional poorly pleaded

allegations regarding three of the outside directors, but the plaintiffs' counsel waived these
allegations at oral argument. Mot. to Dismiss Tr. 83-86.

40First Am. Compl. 1 23(c).
410DC 18.
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members preparing to resign, be expected to properly consider a stockholder
demand? The answer to this question must come down to whether the
majority of the board can fairly be said to have abandoned their duties, such
that making a demand upon them would be futile.42

The plaintiffs have not sufficiently pleaded facts supporting such a
conclusion. Rather, to the contrary, before tendering any resignation, the de-
fendant outside directors first insisted on passing on the qualifications of
their replacements, to ensure that the board would remain with a majority of
independent directors in order to protect the minority stockholders. Far from
showing an abandonment of their fiduciary duties at this time, this shows a
continuing focus on those duties so long as they remained directors. It thus
cannot be fairly said that, in the absence of well pleaded allegations showing
interest or domination, there is any reason to believe that the board of ACS
as it existed on November 5, 2007 could not have fairly considered a stock-
holder demand.43

The court is left then to the second prong of Aronson: whether the
pleading creates a reasonable doubt that "the challenged transaction was oth-
erwise the product of a valid exercise of business judgment."" The business
judgment rule "is a presumption that in making a business decision, the di-
rectors of a corporation acted on an informed basis, in good faith and in the
honest belief that the action taken was in the best interests of the company."4

The plaintiffs have pleaded no facts to undermine the presumption
that the outside directors of the board, and in particular the special com-
mittee, failed to fully inform itself in deciding how best to proceed to get out
from under the exclusivity agreement and attempt to run a robust sale proc-
ess. To the contrary, the special committee quickly hired Weil Gotshal to
provide legal counsel and Lazard & Freres to provide financial advice. Nor

4 2Notably, the first prong of Aronson usually does not focus on whether each director is
disinterested or independent with respect to the decision whether or not to bring suit. Rather,
Aronson focuses on the sterilization of a director's judgment in considering the underlying chal-
lenged business decision. Rales, 634 A.2d at 933 ("The question of independence flows from an
analysis of the factual allegations pertaining to the influences upon the directors' performance of
their duties generally, and more specfically in respect to the challenged transaction."). It is only
the unusual claim that the directors had abandoned their duties that causes the court to analyze the
evident willingness or ability of the directors to consider a demand.

43In any event, if, as the plaintiffs suggest, the outside directors would have simply ignored
the demand without due consideration, the plaintiffs might then have had a claim for wrongful de-
mand refusal. The plaintiffs' suggestion that merely not having sued Deason for damages in the
ODC is evidence of their domination or abandonment of their fiduciary duties is without merit. The
ODC was brought by the outside directors in their individual capacities.

"Brehm, 746 A.2d at 256 (quoting Aronson, 473 A.2d at 814) (internal citations omitted).
"Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985) (citing Aronson, 473 A.2d at 812).
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does the complaint offer any challenge to the board's or the special com-
mittee's good faith in pursuing the course it chose in dealing with Deason.
Instead, the complaint essentially states that the plaintiffs would have run
things differently. The business judgment rule, however, is not rebutted by
Monday morning quarterbacking. In the absence of well pleaded allegations
of director interest or self-dealing, failure to inform themselves, or lack of
good faith, the business decisions of the board are not subject to challenge
because in hindsight other choices might have been made instead." For
example, there is nothing about the board's conduct in choosing not to form a
special committee until it in fact had received a definitive offer from Deason
that suggests a breach of duty. Nor does the special committee's choice to
negotiate with Cerberus and Deason to obtain a waiver of the exclusivity a-
greement, rather than suing to nullify the agreement (even assuming that
such a suit would have had a reasonable likelihood of success), support any
inference of fiduciary misconduct. In short, nothing about the board's or the
special committee's conduct creates a reasonable doubt that the choices of
the board or the special committee were anything other than a result of their
good faith pursuit of the best interests of ACS and its stockholders other than
Deason.

Thus, the plaintiffs failed to plead facts in the first amended complaint
that raise a reasonable doubt under either prong of Aronson. The derivative
claims in the first amended complaint were therefore not validly in litigation
when the plaintiffs amended their complaint the second time. The plaintiffs
were thus required to either make demand at the time they filed their second
amended complaint, or to plead that demand would be futile at that time,
and therefore excused. They have not done so.

IV.

For the foregoing reasons, the court concludes that pre-suit demand on
the board of directors of ACS was not excused. The plaintiffs failed to make
demand prior to instituting this derivative action. As a result, nominal
defendant ACS's motion to dismiss for failure to make demand is
GRANTED, and Counts III and IV are therefore DISMISSED WITH
PREJUDICE. Because the plaintiffs have abandoned their putative class
claims, Counts I and II are DISMISSED WITH PREJUDICE. IT IS SO
ORDERED.

46See, e.g., Kamin v. Am. Express Co., 383 N.Y.S.2d 807, 810 (N.Y. Sup. Ct. 1976) ("A
complaint which alleges merely that some course of action other than that pursued by the Board of
Directors would have been more advantageous gives rise to no cognizable cause of action.").
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INRE ARROW INVESTMENT ADVISORS, LLC

No. 4091-VCS

Court of Chancery of the State of Delaware, New Castle

April 23, 2009

Francis A. Monaco, Jr., Esquire, and Kevin J. Mangan, Esquire, of Womble
Carlyle Sandridge & Rice PLLC, Wilmington, Delaware; and Eric H.
Zagrans, Esquire, of Zagrans Law Firm LLC, Elyria, Ohio, of counsel, for
petitioner Noah Hamman.

Cathy L. Reese, Esquire, Brian M. Rostocki, Esquire, and Charles B.
Vincent, Esquire, of Fish & Richardson P.C., Wilmington, Delaware, for
respondent Arrow Investment Advisors, LLC.

STRINE, Vice Chancellor

I. Introduction

Before me is a motion to dismiss a petition for dissolution (the
"Petition") of a limited liability company, respondent Arrow Investment
Advisors, LLC. The Petition is brought by Noah Hamman, who is one of
the three co-founders of Arrow, and who was removed from management of
the company by the other two co-founders nearly a year and a half ago. The
Petition alleges that the current managers have failed to fulfill Arrow's orig-
inal business plan and, in a conclusory manner, that the managers breached
their fiduciary duties in a variety of ways. Hamman argues that these cir-
cumstances support a dissolution order because they have caused it to be no
longer reasonably practicable to carry out Arrow's business.

In this opinion, I grant Arrow's motion to dismiss the Petition. In
determining whether an LLC should be dissolved because it is no longer rea-
sonably practicable to carry on the business of the LLC, this court must look
to the operating agreement of the LLC to determine the purpose for which it
was formed, and not to an initial business plan that any rational business-
person would expect to evolve over time. Here, Hamman has failed to allege
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that Arrow is not operating in accordance with the broad purposes set forth
in its LLC agreement (the "Arrow LLC Agreement").

Moreover, I will not entertain a claim for dissolution premised on
unproven breaches of fiduciary duty. Dissolution is an extreme remedy to be
applied only when it is not longer reasonably practicable for the company to
operate in accordance with its founding documents, not as a response to
fiduciary or contractual violations for which more appropriate and propor-
tional relief is available. And, in many instances, such fiduciary and con-
tractual claims may be subject to important, policy-based rules governing
how they may be brought-such as the demand rule in the case of derivative
claims or the rules favoring alternative dispute resolution where the parties
have elected it-rules that would be bypassed if the claims were allowed to
be first raised in a dissolution action. For these reasons, parties should first
prove their fiduciary claims in a plenary action, and then seek dissolution
only if the remedy granted in that action is insufficient to make continuation
of the entity in accordance with its operating agreement reasonably practi-
cable.

Here, Hamman was required to press his fiduciary claims in binding
arbitration under the Arrow LLC Agreement. Having failed to do so, and
having failed to plead any factual support for his claims, Hamman has not
demonstrated that the conduct of Arrow's managers has frustrated the pur-
pose for which Arrow was formed.

Because the Petition fails to adequately plead that Arrow is not
operating in accordance with the Arrow LLC Agreement, or that it would be
impracticable for Arrow to do so, I dismiss the Petition.

II. Factual Background

Arrow was formed in February 2006 by Noah Hamman, Joseph
Barrato, and Jacob Griffith, and together these three initially comprised
Arrow's management committee. Arrow was formed "for the purpose of act-
ing as an investment adviser to certain investment funds andfor such other
lawful business as the Management Committee chooses to pursue."'
Hamman, who has a 30% membership interest in Arrow, served as the CEO
of Arrow until November 30, 2007, when he was removed by the other two
managers, Barrato and Griffith, over disputes about the management and
strategic direction of Arrow. Barrato and Griffith are now the only members
of Arrow's management committee.

'Petition ("Pet."), Exhibit A ("Arrow LLC Agreement") § 2.1 (emphasis added).
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Like many investment companies, Arrow encountered difficulties in
2008, and on September 24, 2008, Arrow sent a financial report to its
members showing that Arrow was operating at an almost $275,000 loss for
the first seven months of 2008.' In the same notification, Arrow indicated
that its management committee had decided to explore additional,
investment-related business avenues for Arrow-including organizing a re-
search unit for developing new investment strategies and products, and
establishing an off-shore holding company-and sought capital contributions
from Arrow's members to support those ventures.

On October 10, 2008, Hamman filed the Petition seeking judicial dis-
solution under § 18-802 of the Delaware LLC Act.4 According to Hamman,
judicial dissolution is warranted because, "Barrato and Griffith[] have mis-
managed the Company and its business operations in several respects so as
to prevent and frustrate the successful achievement of the business plan,
goals, and objectives of the Company."' The mismanagement that Hamman
cursorily alleges in his minimalist, five-page Petition includes violating
various securities laws, using company funds for personal expenditures at
the expense of paying employees on time, and failing to provide an annual
operating plan for 2008 as required by the Arrow LLC Agreement.
Hamman also complains that the business plan that was drafted when Arrow
was formed called for Arrow to be profitable by the time it had a certain
level of assets under management, implying that Arrow's management is in-
effective because Arrow secured greater assets under management than the
plan anticipated, but nevertheless sustained losses instead of reaping profits.'

Arrow now seeks dismissal of the Petition on the basis that Hamman
has not alleged any facts from which it can reasonably inferred that it is not
reasonably practicable to carry on the business of the LLC, as required by
§ 18-802.

2Pet. T 6.
3Respondent's Opening Brief, Exhibit A ("Cash Call Letter"). The Cash Call Letter was

incorporated by reference into the Petition. See Pet. 1 6, 11. The Petition seeks declaratory judg-
ment that this capital call is void, but Hamman has since withdrawn that claim on the basis that this
court does not have subject matter jurisdiction over it under the broad arbitration clause in the Arrow
LLC Agreement. Transcript of 2/11/09 ("Tr.") at 14-15.

4The Arrow LLC Agreement specifically names, as one of four possible events triggering
dissolution, "the entry of a decree of judicial dissolution under 6 Del. C. § 18-802." Arrow LLC
Agreement § 2.5(d). Hamman does not contend that any of the other dissolution triggers contained
in the Arrow LLC Agreement are applicable here.

'Pet. 7.
6Pet. T 6.
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III. Legal Analysis

A. Legal Standards

To state a claim under Rule 12(b)(6), "a complaint must plead enough
facts to plausibly suggest that the plaintiff will ultimately be entitled to the
relief she seeks."' In determining whether a claim is stated, I must accept all
well-pled facts as true and draw all reasonable inferences in the light most
favorable to the plaintiff.' But, I need not accept conclusory assertions
unsupported by specific factual allegations.'

In this case, Hamman must allege specific facts supporting a rational
inference that the standard set forth in § 18-802 for judicial dissolution has
been met.o Specifically, Hamman must demonstrate that "it is not reason-
ably practicable to carry on the business in conformity with [the] limited
liability company agreement."" The determination of whether the business
of an LLC is no longer practicable to carry on is left to the discretion of the
court. 1

Given its extreme nature, judicial dissolution is a limited remedy that
this court grants sparingly." The court will not dissolve an LLC merely
because the LLC has not experienced a smooth glide to profitability or be-
cause events have not turned out exactly as the LLC's owners originally

7Desimone v. Barrows, 924 A.2d 908, 929 (Del. Ch. 2007).
81n re Lukens, Inc. S'holders Litig., 757 A.2d 720, 727 (Del. Ch. 1999), affd 757 A.2d

1278 (Del. 2000).
9Grobow v. Perot, 539 A.2d 180, 187 n.6 (Del. 1988).
'In interpreting the requirements of § 18-802, I draw on case law interpreting analogous

provisions related to other forms of entities. See In re Silver Leaf L.L.C., 2005 WL 2045641, at *10
(Del. Ch. Aug. 18, 2005) ("[T]he court looks by analogy to the dissolution statute for limited part-
nerships, 6 Del. C. § 17-802, which contains essentially the same wording as the LLC statute.");
Haley v. Talcott, 864 A.2d 86, 94 (Del. Ch. 2004) (applying 8 Del. C. § 273, regarding dissolution
of joint ventures, by analogy).

"6 Del. C. § 18-802.
"See 6 Del. C. § 18-802 ("[T]he Court of Chancery may decree dissolution of a limited

liability company. . . ." (emphasis added)); Haley, 864 A.2d at 93; see also ROBERT L. SYMONDS,
JR. & MATTHEW J. OTOOLE, DELAWARE LIMITED LIABILITY COMPANIES § I 6.02[E][4] (2006)
("[T]he entry of a decree of dissolution still rests in the discretion of the Delaware Court of
Chancery.").

'3 See In re Seneca Invs. LLC, -- A.2d --, 2008 WL 5704773, at *1 (Del. Ch. Sept 23,2008)
("The Court of Chancery has limited statutory power to order dissolution of an LLC."); Active Asset
Recovery, Inc. v. Real Estate Asset Recovery Servs., Inc., 1999 WL 743479, at *6 (Del. Ch.
Sept. 10, 1999) ("As a general matter, this court's power to dissolve a partnership ... is a limited one
and should be exercised with corresponding care." (internal quotations omitted)); Cincinnati Bell
Cellular Sys. Co. v. Ameritech Mobile Phone Serv. of Cincinnati, Inc., 1996 WL 506906, at * 1l
(Del. Ch. Sept. 3, 1996) ("The Court of Chancery's power to order dissolution and sale . . . is a
narrow and limited power.").
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envisioned; such events are, of course, common in the risk-laden process of
birthing new entities in the hope that they will become mature, profitable
ventures. 4 In part because a hair-trigger dissolution standard would ignore
this market reality and thwart the expectations of reasonable investors that
entities will not be judicially terminated simply because of some market tur-
bulence, dissolution is reserved for situations in which the LLC's man-
agement has become so dysfunctional or its business purpose so thwarted
that it is no longer practicable to operate the business, such as in the case of a
voting deadlock or where the defined purpose of the entity has become
impossible to fulfill."

Here, Hamman's allegations that Arrow is currently failing to achieve
its "business plan, goals, and objectives""' and that Arrow's managers have
breached their fiduciary duties fall far short of this threshold.

B. The Petition Does Not Allege That Arrow Cannot Practicably Operate
In Accordance With Its LLC Agreement

In essence, Hamman's argument is that Arrow should be dissolved be-
cause it is not meeting the performance projections contained in the business
plan Arrow's founders drafted at the time they formed Arrow and because
Arrow is now pursuing strategies that were not part of that business plan.
But, this argument does not suggest that Arrow is suffering the rare fate of
being a company that is unable to operate in accordance with its governing
document. Instead, the Petition suggests on its face that Arrow's man-
agement is in the common situation of discovering that its original plans
need some revision, a situation that Hamman's counsel acknowledged "a

14See, e.g., Seneca, 2008 WL 5704773, at *3 (declining to dissolve an LLC that was acting
as a passive instrumentality, a lawful purpose within the scope of the LLC's broad purpose clause,
rather than an active business); Cincinnati Bell, 1996 WL 506906, at *7 (declining to dissolve a
limited partnership where regulatory changes increased competition in the partnership's industry
because, although the partnership's financial outlook was weakened, it could still provide a return for
its investors); Red Sail Easter Ltd Partners, L.P. v. Radio City Music Hall Prods., Inc., 1993 WL
287620, at *28 (Del. Ch. July 28, 1993) (denying petition to dissolve a limited partnership that al-
leged the managers of the partnership were not maximizing the returns on the partnership's exclusive
license to produce an Easter show at Radio City Music Hall where there was no credible evidence
that the general partner had "not carefully and loyally fully exploited the commercial value" of the
license).See, e.g.,

"See, e.g., Silver Leaf 2005 WL 2045641, at *11 (granting dissolution where there was a
voting deadlock); Haley, 864 A.2d at 89 (same); PC Tower Ctr., Inc. v. Tower Ctr. Dev. Assocs.
Ltd. P'ship, 1989 WL 63901, at *6 (Del. Ch. June 8, 1989) (granting dissolution where the sole pur-
pose of a limited partnership was to own and operate certain real property and where that was
purpose was frustrated because market conditions made finding a tenant "practically impossible").

'Pet. 1 7.
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great many" startups find themselves in.II And, although Hamman might be
disappointed that he has been ousted from the management of a company he
helped establish, disagree with the tack its current managers are taking, and
wish to take his capital out of the company, these are not circumstances from
which I can reasonably infer that it has become impracticable for Arrow to
provide a return to its investors by engaging in "such .. . lawful business as
the Management Committee chooses to pursue."'8

In this regard, Hamman's argument that Arrow's purpose clause should
be read narrowly is inconsistent with the language of the Arrow LLC
Agreement itself. Hamman asserts that the LLC Agreement should be read
as only authorizing Arrow to engage in strictly investment advisory serv-
ices-and not the new research and off-shore activities that Arrow's man-
agement has proposed-and that Harnman should be allowed to move to trial
to prove that Arrow cannot fulfill this narrowed purpose. In doing so,
Hamman asks the court to ignore the entire clause of the Arrow LLC
Agreement that authorizes Arrow to engage in "such other lawful business as
the Management Committee chooses to pursue."" Hamman's argument a-
gainst giving effect to the plain meaning of this broad language is that to do
so would mean it would never be impracticable to operate an entity created
to pursue any lawful business purpose, so such an entity could never be
dissolved by judicial order, which would in turn render this court's dis-
solution power meaningless. In other words, Hamman argues that one must
read broad purpose clauses narrowly to avoid making § 18-802 a superfluous
statute.

That argument is unpersuasive. Dissolution of an entity chartered for
a broad business purpose remains possible upon a strong showing that a
confluence of situationally specific adverse financial, market, product, man-
agerial, or corporate governance circumstances make it nihilistic for the en-
tity to continue.2 o In other words, a petitioner might obtain dissolution by
making a convincing showing that the perpetuation of the entity, irrespective
of its managers' intentions to pursue a business line allowed by its goveming

17Tr. at 19.
"Arrow LLC Agreement § 2.1.
19Arrow LLC Agreement 1 2.1.
20For example, in McGovern v. Gen. Holding, Inc., 2006 WL 1468850 (Del. Ch. May 18,

2006), this court dissolved a limited partnership because it was unlikely that the general partner and
90% owner who committed a variety of fiduciary and contractual breaches would "mend his ways
and begin to act as a trustworthy general partner," but it was also unlikely that the partnership would
be viable under substitute management given the general partner's large ownership stake and the
importance of his knowledge and skills to the business. Id. at *24. In that case, the partnership
agreement contained a relatively narrow purpose clause, but the concerns animating the holding
would seem applicable to an entity with a broader purpose.
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instrument, was obviously futile and would not result in business success.
One need not speculate on exactly what circumstances of that type might
suffice to make that showing in order to confidently conclude that Hamman
cannot state a claim for dissolution by simply alleging that a two-year-old
LLC with a broad purpose clause has experienced some adversity and there-
fore ought to be dissolved. By that standard, investors could state a claim for
dissolution against virtually all entities on a regular basis, especially in years
of economic turbulence like this one.

Moreover, an important reason for parties to include a broad purpose
clause in an entity's governing instrument is to ensure that the entity has
flexibility to adapt in the face of changing circumstances. Having agreed to
such a clause in the Arrow LLC Agreement, and therefore having con-
templated that Arrow may one day be something other than an investment
advisor, Hamman cannot now seek to prematurely end Arrow's existence be-
cause he is unhappy with how Arrow's management chose to exercise its
discretion.

C. Hamman's Breach Of Fiduciary Duty Allegations
Do Not Support Dissolution

Hamman alleges in a cursory way that Barrato and Griffith have
committed a variety of breaches of their fiduciary duties to Arrow and to
Hamman. These allegations suffer from a number of deficiencies.

For starters, Hamman has failed to allege any specific facts supporting
a reasonable inference that Barrato and Griffith breached their fiduciary
duties. The entirety of Hamman's allegations are stated in three, brief para-
graphs:

8. Specifically, the managers have exposed the Com-
pany to liability by violating the particular federal securities
laws and regulations under which the Company is required to
operate, and have failed to seek appropriate supervision from
the broker-dealer for the Company's specific obligations as a
FINRA-licensed representative.

9. The managers have also operated the Company for
their own financial benefit, and have spent Company funds for
their own private use and enjoyment, while paying wages to
various employees in an erratic and tardy fashion.
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10. The managers of the Company have also failed to
provide to all members an annual operating plan for 2008 as
required by the LLC Agreement.2 1

Hamman suggests that merely stating these allegations, virtually without any
factual support, is enough to survive a motion to dismiss. But our law has
long required that a plaintiff plead some set of facts that plausibly suggest
she is entitled to relief.22 Here, the Petition is devoid of any facts supporting
Hamman's first two allegations,23 such as which of the myriad federal
securities laws Arrow must comply with were violated or for what improper
personal purposes Barrato and Griffith used Arrow funds and approximately
when and how much of Arrow's funds they misused. Nor do the pleadings
provide any rational basis for inferring that any of these alleged breaches are
of the type that would justify the extreme remedy of dissolution. Regret-
tably, breaches of fiduciary duty of varying degrees of seriousness are not
unknown in the business world. But it is rare for these breaches to rise to
such a level that the appropriate remedy for them is the termination of the
corporate existence itself."'

21Pet. 8-10.
22See Grobow v. Perot, 539 A.2d 180, 187 n.6 (Del. 1988); Desimone v. Barrows, 924

A.2d 908, 928-29 (Del. Ch. 2007); Weinbergerv. UOP, Inc., 409A.2d 1262, 1264 (Del. Ch. 1979);
Perry v. Missouri-Kansas Pipe Line Co., 191 A. 823, 828 (Del. Ch. 1937).

23Admittedly, Hamman's allegation that Barrato and Griffith "failed to provide to all
members an annual operating plan for 2008 as required by the LLC Agreement," Pet. 10, may be
factually sufficient, but it is also the type of allegation that this court has expressly stated will not
support dissolution of an LLC:

Petitioner argues that dissolution is proper because Seneca has failed to comply
with certain provisions of the Operating Agreement that allegedly require, among
other things, that the Company ... provide reports to the Company's stockholders
.... Even assuming that Seneca is in violation of some provisions of its operating
agreement, such violations are not grounds for this Court to order dissolution of an
LLC. The role of this Court in ordering dissolution under § 18-802 is limited, and
the Court of Chancery will not attempt to police violations of operating agreements
by dissolving LLCs.

Seneca, 2008 WL 5704773, at *3.
24One rare example occurred in Silver Leaf where this court dissolved an LLC that had

been formed to market and distribute a French fry vending machine made by Tasty Fries, Inc. The
court found that, in addition to being unable to operate due to a voting deadlock and having a moot
business purpose, the company was essentially nothing other than a vehicle for fraud because the
founders never intended that Tasty Fries would deliver a commercially viable vending machine, but
nevertheless intended to sell marketing sublicenses to unwary investors. 2005 WL2045641, at *13.
Similarly, dictum in Metro Communication Corp. BVIv. Advanced Mobilecomm Technologies Inc.,
854 A.2d 121 (Del. Ch. 2004) suggested that a party might have been able to seek judicial
dissolution of an LLC created to operate a telecommunications network in Brazil if the party had
proven that the managers of the LLC engaged in a bribery scheme that, once it became public in
Brazil, so impaired the company's credibility that it could not obtain the permits it needed to operate.
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Moreover, by raising fiduciary claims in his Petition for dissolution,
Hamman is skirting important, policy-based rules governing such claims.
Because many claims for breach of fiduciary duty belong to entities rather
than their equity holders, the law has developed rules for the bringing of
derivative claims, including the rule that a plaintiff must first make demand
on the company's management. Specifically, in the LLC context, the LLC
Act requires that "[i]n a derivative action, the complaint shall set forth with
particularity the effort, if any, of the plaintiff to secure initiation of the action
by a manager or member or the reasons for not making the effort."25 The
demand rule "exists at the threshold to prevent abuse and to promote intra-
corporate dispute resolution."26 The purpose of demand is, in part, to give
corporate managers an opportunity to address alleged wrongs without sub-
jecting the entity to costly litigation."

The important policy function served by the demand rule cannot be
lightly bypassed by immediate resort to a dissolution action under § 18-802,
which is designed to serve an important but nevertheless narrow function.28

Rather, both because dissolution is a remedy of last resort and because of the
limitations imposed on derivative actions, a claim for dissolution premised
on breaches of fiduciary duty only states a claim if the plaintiff pleads that:
1) she has proven the fiduciary breaches in a plenary action; and 2) there re-
mains a rational basis for a dissolution remedy notwithstanding the remedy
granted in the plenary action.

Id. at 145 n.46. In both Silver Leaf and Metro, the scenarios at issue involved misconduct that so
materially hampered the company's ability to perform its business purpose that continuation would
have been impracticable even after drastic relief, such as removal of management.

256 Del. C. § 18-1003.
26Pogostin v. Rice, 480 A.2d 619, 624 (Del. 1984).
27See Braddock v. Zimmerman, 906 A.2d 776, 784 (Del. 2006) ("The demand requirement

of Rule 23.1 is a 'substantive right designed to give a corporation the opportunity to rectify an
alleged wrong without litigation, and to control any litigation which does arise."' (quoting Aronson v.
Lewis, 473 A.2d 805, 809 (Del. 1984))); Grimes v. Donald, 673 A.2d 1207, 1216 (Del. 1996)
("[B]y requiring exhaustion of intracorporate remedies, the demand requirement invokes a species of
alternative dispute resolution procedure which might avoid litigation altogether."); Rattner v. Bidzos,
2003 WL 22284323, at *7 (Del. Ch. Sept. 30, 2003) ("The hurdle of proving demand futility also
serves an important policy function of promoting internal resolution, as opposed to litigation, of cor-
porate disputes and grants the corporation a degree of control over any litigation brought for its
benefit.").

"See Seneca, 2008 WL 5704773, at *3 ("The role of this Court in ordering dissolution
under § 18-802 is limited, and the Court of Chancery will not attempt to police violations of
operating agreements by dissolving LLCs."); In re Cambridge Fin. Group, Ltd., 1987 WL 19677, at
*3 (Del. Ch. Nov. 9, 1987) ("Actions which are adversarial in nature, such as requesting relief from
a breach of a fiduciary duty and the impressing of a trust upon corporate opportunities taken by a
director, are not matters directly related to a dissolution proceeding and cannot be raised therein.");
In re Arthur Treacher's Fish & Chips ofFt. Lauderdale, Inc., 386 A.2d 1162, 1165-66 (Del. Ch.
1978) (dismissing counterclaims alleging, among other things, breaches of fiduciary duty from § 273
dissolution proceeding because they were beyond the scope of the action).
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In this regard, Hamman's attempt to raise fiduciary claims in this
court, as opposed to arbitration, raises another issue of improper bypass of
policy-based rules for bringing claims. The Arrow LLC Agreement requires
that "any questions, issues, or disputes arising out of or relating to this
Agreement" first be handled though negotiation, then mandatory mediation,
and then finally binding arbitration.29 This provision is in keeping with the
Delaware policy favoring alternative dispute resolution mechanisms."
Hamman cannot use § 18-802 as an end-run around the dispute resolution
clause in the Arrow LLC Agreement. Rather, Hamman should press his fi-
duciary complaints in accordance with procedure specified in the Arrow
LLC Agreement requiring negotiation, mediation, and then binding arbi-
tration."

IV. Conclusion

For the foregoing reasons, respondent Arrow Investment Advisors,
LLC's motion to dismiss the Petition is granted, and the Petition is dismissed
with prejudice, except that Arrow may seek dissolution at the end of the
arbitration process if it has proven breaches of fiduciary duty and can make a
good faith argument that, notwithstanding the remedies granted by the
arbitrator, those breaches support an order of dissolution. IT IS SO
ORDERED.

29Arrow LLC Agreement § 13.14. The parties agree that this court has jurisdiction to hear
the Petition for dissolution notwithstanding the broad arbitration provision in the Arrow LLC
Agreement. Respondent's Opening Brief at 17 n.8; Petitioner's Opposition Brief at 10; see also
Willie Gary LLC v. James & Jackson LLC, 2006 WL 75309, at *10 (Del. Ch. Jan. 10, 2006)
(holding that party was not required to arbitrate dissolution claim where LLC agreement specifically
contemplated judicial dissolution), affd 906 A.2d 76 (Del. 2006).

30See ElfAtochem N. Am., Inc. v. Jaffari, 727 A.2d 286, 292 (Del. 1999) (noting that an ar-
bitration provision in an LLC agreement "foster[ed] the Delaware policy favoring alternate dispute
resolution mechanisms, including arbitration" and that "[s]uch mechanisms are an important goal of
Delaware legislation, court rules, and jurisprudence" (citations omitted)).

3As of oral argument, this process had been initiated by Barrato and Griffiths, and the
parties were in the preliminary stages of an arbitration proceeding.
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BAE SYSTEMS INFORMATION & ELECTRONIC SYSTEMS
INTEGRATION, INC. v. LOCKHEED MARTIN CORP.

No. 3099-VCN

Court of Chancery of the State of Delaware, New Castle

February 3, 2009

Richard L. Horwitz, Esquire, Kevin R. Shannon, Esquire, and Suzanne M.
Hill, Esquire, of Potter Anderson & Corroon LLP, Wilmington, Delaware,
for plaintiff.

Samuel A. Nolen, Esquire, Jeffrey L. Moyer, Esquire, Kelly E. Farnan,
Esquire, and Thomas A. Uebler, Esquire, of Richards, Layton & Finger,
P.A., Wilmington, Delaware, for defendant.

NOBLE, Vice Chancellor

The world's largest defense contractor sold a major business unit to
the world's third largest defense contractor. The acquirer expected that bus-
iness unit to continue to do business with its former owner and believed that
it had obtained sufficient and binding contractual commitments for those op-
portunities to persist. Although this arrangement worked well for a while, the
acquirer concluded that it had not been receiving the business opportunities
for which it contracted and, thus, brought this action in an effort to secure
the benefit of its bargain.

Although there are several ancillary disputes, the critical question is
how to contract for unknown work in the future while recognizing that price
and scope will necessarily depend upon the specific work. Did the parties
devise a process that would bring sufficient "definiteness" to their under-
standing to make an enforceable contractual obligation regarding future
work? Or, did they merely execute a normative "agreement to agree" that
leaves the Court with a vague understanding of what the parties may have in-
tended generally but simply cannot be enforced?

Before the Court is the Defendant's motion to dismiss the Amended
Complaint.
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I. BACKGROUND'

A. The Parties

Plaintiff BAE Systems Information and Electronic Systems Integration
Inc. ("BAE") is a wholly-owned subsidiary of the world's third largest global
defense company. BAE, a Delaware corporation, specializes in aircraft self-
protection systems and tactical surveillance and intelligence systems, as well
as automated test equipment, support systems, and other related services.

Defendant Lockheed Martin Corporation ("Lockheed"), a Maryland
corporation, is the largest defense contractor in the world. Lockheed oper-
ates through numerous unincorporated business units; the three of primary
importance in this action are: Lockheed Martin STS-Orlando ("LMSTS"),2
Lockheed Martin Aerospace ("LM Aero"),' and Sanders.

B. Sanders, The Sale, and The Memorandum ofAgreement

Lockheed's Sanders business unit was the centerpiece of Lockheed's
Aerospace and Electronics Systems ("AES") business segment before 2000.
Consistent with the company's practice, Sanders and LMSTS executed a
Memorandum of Agreement on June 14, 1996, (the "Internal MOA")Y which
outlined the manner by which the two Lockheed business units would ap-
proach opportunities for Automated Test Systems ("ATS") business. These
opportunities were primarily generated by a third Lockheed business unit,
LM Aero, and are the subject of the parties' current dispute.' The Internal
MOA outlined which business unit would undertake different types of ATS
work, freeing each to focus its energies and resources on its own allocated
segments. It also addressed both then-current F-16 support equipment op-
portunities and future support equipment opportunities. In addition, the two
business units executed a letter agreement on February 24, 1997, regarding

'The Court accepts the truthfulness of facts properly alleged bya plaintiff when considering
a defendant's motion to dismiss. Gantler v. Stephens, 2009 WL 188828, at *5 (Del. Jan. 27, 2009).
These facts are as alleged in the Plaintiffs Amended Complaint.

2BAE brings this action against Lockheed doing business as LMSTS. LMSTS was formerly
known as Lockheed Martin Information Systems Company ("LMISC"). For convenience, "LMSTS"
will frequently be used to refer to both LMSTS and LMISC.

3LM Aero was formerly known as Lockheed Martin Tactical Aircraft Systems Company
("LMTAS"). For convenience, "LM Aero" will frequently be used to refer to both LM Aero and
LMTAS.

4Lockheed refers to these agreements between its unincorporated business units as Intra-
Lockheed Martin Work Transfer Agreements.

5Am. Compl. Ex. A.
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the relationship between them as to the F-16 support equipment work specif-
ically.6

Four years later, on July 13, 2000, Lockheed entered into the Trans-
action Agreement for the sale of its AES business, including the Sanders
business unit, to BAE.1 That transaction closed on November 27, 2000;
BAE paid $1.67 billion for Lockheed's AES business.

The Transaction Agreement provided that the then-current arrange-
ments regarding ATS work would continue after BAE acquired ownership of
the AES business. In other words, LMSTS' and Sanders would continue to
operate under the terms of the Internal MOA even though BAE, a defense
industry competitor of Lockheed, would become the new owner of the
Sanders business unit. In addition, Lockheed and BAE agreed to execute a
new memorandum of agreement memorializing this arrangement reflecting
their post-closing rights and obligations regarding AES business oppor-
tunities and the Sanders business unit.

That new Memorandum of Agreement (the "MOA")9 was executed
between Lockheed and BAE on the same day the AES transaction closed.
The MOA is virtually identical to the Internal MOA executed in 1996
between Sanders and LMSTS, then both Lockheed business units. The only
difference between the two versions is the substitution of "BAE/Sanders"
wherever "Sanders" appeared in the Internal MOA and the incorporation by
reference of the 1997 F-16 letter agreement between Sanders and LMSTS.o
The MOA purports to define "the strategic relationship between LMSTS and
Sanders to pursue LM Aero F-16 support equipment outsourcing and [to]
establish the general agreement as to how the partners will approach future
[LM Aero]-support equipment outsourcing opportunities and future
[Lockheed] corporate-wide internal and non-[Lockheed] external oppor-
tunities." The parties expected that the MOA would allow LMSTS and
BAE/Sanders to "cooperatively align their respective business strategies to
maximize the focus and effectiveness of resources, increase corporate bus-
iness, and jointly broaden the market aperture for ATS."l2 The parties agreed

6Id., Letter at 1.
7Hill Aff. Ex. A. The Transaction Agreement (§ 13.8) is to be interpreted in accordance

with the laws of Delaware.
8The original (i.e., "Internal") Memorandum of Agreement and the new Memorandum of

Agreement (discussed below) refer to LMISC instead of LMSTS. Again, LMSTS is used here for
convenience.

9Amended Compl. Ex. B.
'0MOA § 6.1.
"Id. § 2.0
12Id. § 3.0.
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that they would "seek to utilize each other's technology, market, and produc-
tion strengths to achieve and exploit the advantages ofjoint cooperation." 3

In order to allocate the work between them effectively, each party agreed to
"focus its business pursuits in its allocated areas and meet together as neces-
sary (as least semi-annually) to review and coordinate pursuit efforts." 4 The
parties identified three specific opportunities forjoint work: "(a) [LM Aero]
F- 16 outsourcing (In process/future); (b) [LM Aero] future SE outsourcing
(other than F-16); and (c) Internal [Lockheed] corporate (beyond [LM Aero])
and external opportunities."" Significantly, the parties agreed "to capitalize
on the relationship formed by [the MOA] ... [by] establish[ing] an ATS
Coordination Team (ACT). The ACT [was to] consist of an equal number
of BAE/Sanders and [LMSTS] members. The ACT [was required to] meet
as necessary (at least four times a year) to decide matters of joint ATS
business strategy, bid position, and investment plans."'"

BAE and Lockheed functioned under the MOA until at least 2004.
During this period BAE performed contracts valued at over $2 million in
coordination with LMSTS and LM Aero under the MOA. '7

C. The Dispute

As of late-2004, or early-2005, BAE suspected that LMSTS might not
intend to behave as expected under the MOA. BAE believed new ATS
work was being generated by LM Aero's F-35 fighter-jet project," work that
BAE understood as allocated to it under the MOA. While a small engineer-
ing services subcontract was allocated to BAE immediately after LM Aero
began the F-35 project,"' the remaining ATS work for the project, $1.3
billion of which BAE claims it should be awarded under the MOA, was not
progressing as anticipated.

BAE approached Lockheed to address these concerns, and to ensure
proper allocation of ATS work arising from the LM-Areo F-35 project.
These efforts were unsuccessful. Because BAE is not a part of the Lockheed
family, unlike LMSTS and LM Aero, and thus not privy to intra-Lockheed

31d.
14Id. § 4.0.
sId. § 5.0.

16Id.

1
7Lockheed disputes BAE's contention that contracts in this period were entered pursuant to

the MOA. Instead, Lockheed argues they were entered into free from contractual compulsion and
based on their independent business value. At this stage, BAE's factual assertions must be accepted.

81t is expected that the F-35 will replace the F-16.
'9Am. Compl. 1 37.
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work agreements, BAE claims an inability to identify precisely what work, if
any, has improperly not been allocated to it. In addition, BAE has learned
that, contrary to its reading of the terms of the MOA, LMSTS has developed
F-35 support equipment that should have been allocated to BAE under the
MOA. As a result, BAE filed this action.

BAE claims that the MOA constitutes an enforceable agreement that
Lockheed has now breached. Lockheed argues that the MOA is wholly un-
enforceable and merely outlines a general approach the two defense industry
competitors should follow only when it makes "good business sense" to do
SO.

D. Procedural History

BAE filed suit seeking specific performance, or, in the alternative,
damages for breach of contract and breach of the implied covenant of good
faith and fair dealing. Lockheed moved to dismiss the complaint under Court
of Chancery Rule 12(b)(6) for failure to state a claim upon which relief may
be granted, or, in the alternative, for a more definite statement. BAE
amended its Complaint and added claims for unjust enrichment and
declaratory judgment. Lockheed renewed its motion to dismiss. This is the
Court's decision on that motion.

H. ANALYSIS

A. Standard for Dismissal under Rule 12(b)(6)

The standard for dismissal pursuant to Court of Chancery Rule
12(b)(6) for failure to state a claim upon which relief can be granted is well-
established. The motion may be granted only if it appears with reasonable
certainty that the plaintiff could not prevail on any set of facts that can be
inferred from the pleading.2 0 In considering a motion to dismiss, the court is
required to assume the truthfulness of all well-pleaded allegations of fact in
the complaint." All facts of the pleadings and inferences that can reasonably
be drawn therefrom are accepted as true.22 However, neither inferences nor
conclusions of fact unsupported by allegations of specific facts are accept-
ed.23 That is, the Court need not blindly accept as true all allegations, nor

20KohIs v. Kenetech Corp., 791 A.2d 763, 767 (Del. Ch. 2000).
2 Gantler, 2009 WL 188828, at *5.221d231d
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must it draw all inferences from them in plaintiffs' favor unless they are rea-
sonable inferences.24

B. BAE's Direct Contract Claims

The parties dispute whether the MOA is a binding, enforceable
agreement. To survive a motion to dismiss, BAE must plead facts demon-
strating: (1) the intent of the parties to be bound to (2) sufficiently definite
terms supported by (3) consideration.25 Lockheed does not assert a failure of
consideration, and BAE has pled facts sufficiently demonstrating considera-
tion. The Court, therefore, focuses its attention on (1) whether there is any
reasonable possibility that BAE could prevail in its attempt to prove intent to
be bound on the part of Lockheed and (2) whether it is reasonable to believe,
given the facts pled, that the terms of the MOA might be proven sufficiently
definite for enforcement.

1. Intent to be Bound

Delaware adheres to the "objective" theory of contracts: a contract's
construction should be that which would be understood by an objective,
reasonable third party." When measuring whether parties to an agreement
intend to be bound to it, their overt manifestations of assent, rather than their
subjective desires, control.27 The Court looks for allegations suggesting an
objective manifestation of intent to be bound by the MOA.

Such an intention to be bound by an agreement may be evidenced by
continued performance in accordance with an agreement's terms.28 BAE
pleads facts suggesting Lockheed preformed under the terms of the MOA for
at least four years following its execution. During this period BAE alleges at
least fifteen contracts were performed pursuant to the MOA. This alone
might not constitute a sufficient pleading to survive a motion to dismiss-it

24In re Lukens Inc. S'holder Litig., 757 A.2d 720, 727 (Del. Ch. 1999).
25Carison v. Hallinan, 925 A.2d 506, 524 (Del. Ch. 2006) (contract); Vale v. Ad. Coast &

Inland Corp., 99 A.2d 396, 399 (Del. Ch. 1953) (agreement to agree) (under Delaware law, an
agreement to agree "will be enforced if the agreement specifies all of the material and essential terms
including those to be incorporated in the future contract").

26Cantera v. Marriott Senior Living Servs, Inc., 1999 WL 118823, at *4 (Del. Ch. Feb. 18,
1999).

27Indus. Am., Inc. v. Fulton Indus., Inc., 285 A.2d 412, 415 (Del. 1971) (citations omitted);
see also Diamond Elec., Inc. v. Del. Solid Waste Auth., 1999 WL 160161, at *3 (Del. Ch. Mar. 15,
1999).

28Carlson v. Hallinan, 925 A.2d 506, 525 (Del. 2006); see also Honeywell Int'l Inc., v. Air
Prods. & Chems. Inc., 872 A.2d. 944, 951 (Del. 2005).
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might not be reasonable to infer that these contracts, in light of the size and
scope of both businesses, were entered under the compulsion of the MOA.
However, that allegation combined with the execution of the MOA at the
same time the Transaction Agreement was executed, and the references to
the MOA found within the Transaction Agreement, presents a sufficient
pleading of objective facts demonstrating Lockheed's intent to be bound to
the MOA to survive Lockheed's motion to dismiss.29

2. Indefiniteness as to Pricing, Work Division, and Party
Responsibility

Delaware courts will not enforce an agreement that is indefinite as to
any material or essential term.30 Lockheed argues that the absence of pricing
terms or a pricing structure, and insufficiently definite terms governing how
future ATS work and responsibility would be allocated renders the MOA
unenforceable, and, thus, BAE's breach of contract claim should be dis-
missed."1

A motion to dismiss tests the sufficiency of the allegations made in the
plaintiffs complaint. For the purposes of the motion the Court accepts the
allegations made in a complaint, and determines whether those allegations
are insufficient as a matter of law to sustain a requested cause of action. The
standard has been called "plaintiff friendly"32 because it is. The Court need
not determine what a given cause of action will ultimately bear. Rather, the
Court passes judgment on whether the facts alleged in the Amended
Complaint state a claim. BAE's Amended Complaint narrowly survives this
scrutiny and, therefore, cannot be dismissed.33

29Moreover, Lockheed, at closing, represented that "[elach of the Transaction Documents
[including the MOA] to which any Seller Company is a party constitutes or will constitute at Closing
a legal, valid and binding agreement of the applicable Seller Company, enforceable against it in ac-
cordance with its terms . . . ." Trans. Agr., at § 3.01; Trans. Agr. Ex. B, at § B.02. This fairly
shows that Lockheed intended to be bound by the MOA. Thus, if the substance of the agreement
can be ascertained, the Amended Complaint fairly alleges that Lockheed intended to perform those
substantive obligations. The obverse-if the substance of the agreement cannot be ascertained, then
Lockheed did not intend to be subject to some duty that no one can define-may be a trivial
observation, but it does reinforce the fundamental aspect of this case, which is whether the MOA is
vague and indefinite and, thus, not susceptible of enforcement.

30Hindes v. Wilmington Poetry Soc'y, 138 A.2d 501, 503 (Del. Ch. 1958); Most Worshipfil
Prince Hall GrandLodge ofFree andAccepted Masons ofDel., 80 A.2d 294, 295 (Del. Ch. 1951).

3'Lockheed's Opening Br. at I 1-14.
32Alliance Data Sys. Corp. v. Blackstone Capital Partners V.L.P., 2009 WL 117563, at *3

(Del. Ch. Jan. 15, 2009).
33Lockheed represented that the transaction documents, including the MOA, would

constitute a "legal, and binding agreement ... enforceable .. . in accordance with its terms ...
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The Amended Complaint contains two distinct allegations that pre-
clude dismissal. The first is the allegation that the MOA requires Lockheed
to offer BAE an opportunity to participate in the pursuit of ATS business op-
portunities as they arrive. 34 This allegation sufficiently implicates a situation
where the indefiniteness Lockheed complains of might be excused, and as a
result renders BAE's Amended Complaint sufficient to survive Lockheed's
motion to dismiss.

First, the right BAE claims is something in the nature of a "right to
bid" on certain ATS opportunities. Throughout its complaint BAE alleges a
scenario where, as ATS opportunities arise, LMSTS and BAE would work
together in the hopes of winning pending ATS work opportunities from LM
Aero. This scenario would necessarily leave negotiations over pricing, work
allocations, conditions, and other responsibilities for later determination on a
project-by-project basis." Whether or not BAE would ultimately win a
particular ATS opportunity would depend on that price and scope nego-
tiation. Indeed, the Amended Complaint suggests that ultimate allocation of
ATS work to BAE would depend entirely upon its agreement to pricing and
other work terms set by LM Aero." Nevertheless, BAE would be given a
"sporting chance" to participate in the work by virtue of the MOA. Given
this allegation, the Court cannot dismiss the Amended Complaint for a lack
of definiteness."

except as [to circumstances not applicable here]." Trans. Agmt., Ex. B, § B.02. BAE under-
standably has not taken kindly to Lockheed's advancing a position that is directly at odds with a
representation that induced BAE to enter into the Transaction. See BAE's Answering Br. at 23, 47.
BAE, although not bringing a claim based on that representation, has suggested that Lockheed has
waived, or is estopped from, arguing that the MOA is too vague to be enforced. Id. at 23-24.
Waiver and estoppel are truly not responsive to Lockheed's indefiniteness argument. Even if
Lockheed may fully and fairly be charged with the consequences of both waiver and estoppel, that
would not resolve BAE's dilemma if the MOA is indefinite. If the MOA is indefinite and, thus, no
one can figure out the contractual duty that it imposed on Lockheed, then there is nothing for the
Court to enforce. Waiver and estoppel, wonderful doctrines that they may be, cannot fill the void
resulting from the absence of a definitive contractual undertaking.

34Am. Compl. 1 22, 36; Tr. at 40, 52.
35See Seidensticker v. Gasparilla, 2007 WL 1930428, at *5 (Del. Ch. June 19, 2007) ("A

contract does not fail simply because the price is not specified."). However, there must be some
practicable method to determine necessary pricing. Id.

6Am. Compl.1 26,37. BAE's Answering Brief supplies a clearer discussion of how future
pricing issues would be resolved, including a more direct allegation that an existing bid process is
already in place from which pricing is objectively determined. Allegations of fact found in a party's
briefing, but absent from a party's complaint, however, cannot properly be considered by the Court.
Fagnani v. Integrity Finance Corp., 167 A.2d 67, 74 (Del. Super. 1960).

37BAE may be contending that its rights under the MOA extend indefinitely. Two of the
three opportunities for termination of the MOA relate exclusively to F-16 work, leaving only "mutual
written consent" as a means of termination. MOA § 5.4. One wonders if Lockheed intended to
subject itself to such an open-ended obligation, but that is a question beyond the scope of the Court's
current task.
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In addition, the Court cannot, in this context, find the MOA too indef-
inite for enforcement as to which projects BAE would enjoy such a "right to
bid." The structures determining work allocation found in the MOA at
Section 4.0, vague as they may seem, might reasonably prove sufficiently
definite when viewed in light of industry norms. Indeed, BAE alleges that
at least 15 contracts have been preformed with Lockheed since the execution
of the MOA, a fact suggesting a workable protocol exists in the MOA.
Further, the Court cannot limit that protocol to F- 16 work alone. Although
Lockheed concedes a separate, binding, agreement governs F-16 related
work, the Amended Complaint contains the allegation of at least one F-35
related contract between the parties.3 ' The Court cannot simply read the
MOA and conclude that F-35 contracts are not subject to the MOA. These
contracts support BAE's position that despite the absence of pricing and
work allocation terms in the MOA, some structure exists between the parties
for determination of those issues, and the Court cannot conclude on a motion
to dismiss that the MOA is unenforceable.40

Second, BAE alleges obligations that are sufficiently definite for en-
forcement. Most directly, BAE alleges that the MOA requires the parties to
"meet together as necessary to coordinate their pursuit activities."4

1 This
obligation is allegedly created in Section 6.1 of the MOA, requiring the
"ACT" to meet "at least four times a year" for the purposes of discussing
ATS opportunities.42 Although Lockheed suggests that the absence of dis-
closure obligations from the MOA would render such a "meet and confer"
obligation illusory, or valueless, the Court cannot dismiss BAE's position
that value exists in this right to meet regularly with a fellow member of the
defense industry, even without contractual disclosure obligations. More im-
portantly for the purposes of this motion, BAE has pled facts sufficient to
find that this binding obligation exists, in a form definite enough for enforce-
ment, and has been breached.43 In sum, a rough skeleton of definite obliga-
tions exists in the MOA upon which prior course of dealings and industry
custom could, by reasonable inference, add sufficient flesh to justify enforce-

381ndustry norms occasionally may supply needed precision. See RESTATEMENT (SECOND)
OF CONTRACTS § 33 cmt. e (1981); 12 WILLISTON ON CONTRACTS § 34:12 (4th ed. 2007)
(incorporation of usage and custom).

3Am. Compl. 137 ("BAE was awarded purchase order number 99M017234 for JSF [the F-
35] Technical Services.").40BAE has not identified any particular work upon any certain terms to which it was en-
titled.

411d. 5 1.
4 2MOA §§ 5.0, 6.1; Tr. at 45, 58.
43Tr. at 58.
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ment of the resulting form. At this stage, such reasonable inferences drawn
from the facts pled in the Amended Complaint, and accepted as true, escort
this claim past Lockheed's motion.

Finally, BAE seeks an excuse for the lack of definiteness by pointing
out that other courts have enforced similar agreements in the government
contracting industry, often called "teaming agreements," in the face of sim-
ilar objections that the agreements were too indefinite to enforce." Simply
because other government contracting industry agreements have survived
similar challenges in other courts does not mean every agreement should
survive those same challenges. A brief survey of cases involving teaming
agreements proves the point.45 Maybe more importantly, comparisons to
teaming agreements would not necessarily change the standards by which
the MOA is evaluated.46 In light of the Court's earlier conclusion, resolution
of this contention is not now necessary."

C. BAE's Good Faith and Fair Dealing Claim

BAE, perhaps recognizing that the MOA does not expressly require
Lockheed to share news of various work opportunities with it, invokes the
covenant of good faith and fair dealing to impose a duty on Lockheed to
provide such information, lest the undertaking and agreement be illusory.

The covenant of good faith and fair dealing is implied in all contracts
governed by Delaware law.48 The covenant is designed to protect the "spirit
of an agreement when, without violating an express term of the agreement,
one side uses oppressive or underhanded tactics to deny the other side the

"BAE's Answering Br. at 29-30 (citing EG & G, Inc. v. The Cube Corp., 2002 WL
31950215 (Va. Cir. Ct. 2002)).

45Compare Air Tech. Corp. v. Gen. Elec. Co., 347 Mass. 613 (Mass. 1964) (enforcing
teaming agreement entered to fulfill U.S. Air Force contract despite a finding that precise pricing
and scope of work terms were not identified) with WJ. Schafer Assocs., Inc. v. Cordant, Inc., 254
Va. 514,493 S.E.2d 512 (1997) (refusing enforcement of teaming agreement entered to fulfill U.S.
Air Force contract on grounds that parties had not reached mutual agreement on, inter alia, product
pricing).

4There is reason to doubt the validity of such comparisons. Teaming agreements generally
cover a single, specific acquisition, project or bid, instead of the indefinite relationship alleged by
BAE. See generally 48 C.F.R. § 9.6 et seq (2004).47BAE, nonetheless, must confront some difficult obstacles as it moves beyond the motion
to dismiss stage. If LMSTS and BAE had tried, but failed, to come to an understanding about F-35
work, what would be its claim? How would it be valued? How would it be enforced? Or, is this
litigation about the allocation of real work or is simply about the "value of a chance"? This case am-
ply demonstrates the perils and shortcomings of any arrangement that sounds like an agreement to
agree.

"Chamison v. Health Trust, Inc.-Hosp. Co., 735 A.2d 912, 920 (Del. Ch. 1999).
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fruits of the parties' bargain."49 The covenant functions by requiring the
Court to discover additional terms from an agreement; terms in line with the
spirit of the agreement but absent from those expressed by the parties.

This claim must also survive Lockheed's motion to dismiss. BAE
claims that Lockheed's failure to disclose ATS work opportunities allocated
to BAE under the MOA constitutes a breach of the covenant. BAE alleges
that LMSTS, by virtue of its position as a Lockheed subsidiary, is denying
BAE the benefit of their agreement by refusing to implement the MOA.
This is accomplished by simply refusing to provide BAE with notice of LM
Aero opportunities. LMSTS is capable of this because it will have
knowledge of ATS opportunities within the Lockheed family. If true, this
behavior could violate the implied covenant.so

Although Lockheed accurately notes that the MOA imposes no noti-
fication requirements," the covenant might imply a notice provision were
BAE successful in proving its reading of the agreement to be correct. If the
parties agreed to a "right to bid" arrangement it seems elementary that an
obligation to notice bid opportunities would be included where only one par-
ty has information regarding those opportunities. BAE accuses Lockheed of
a failure to notify it of allocated ATS opportunities as they came available.
The covenant could be found to require the addition of a notification term
and BAE has pled facts sufficient to sustain a cause of action for its breach.
The Court may not dismiss this claim under Court of Chancery Rule
12(b)(6).52

D. Equitable Claims

1. BAE's Specific Performance Claim

Under Delaware law, a party seeking specific performance must
establish, by clear and convincing evidence, that (1) a valid, enforceable,
agreement exists between the parties; (2) the party seeking specific per-
formance was ready, willing, and able to perform under the terms of the
agreement; and (3) a balancing of the equities favors an order of specific

49 d
50See Breakaway Solutions, Inc. v. Morgan Stanley & Co., 2004 WL 1949300, at * 12 (Del.

Ch. Aug. 27, 2004).
5'Lockheed's Opening Br. at 17-18.
52 The viability, however limited it may be, of the implied covenant is tied to the underlying

viability of the MOA. The implied covenant seems not to have any independent application in the
absence of a duty imposed by the MOA on Lockheed to allow BAE a "right to bid" on relevant
opportunities.
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performance. 3 The decision as to the availability of specific performance
rests within the sound discretion of this Court.54

As discussed above, it is reasonably conceivable that BAE could
demonstrate the existence of an enforceable agreement on the facts alleged.
Therefore, the Court cannot conclude, on the facts presented here, that BAE
would fail the higher clear and convincing standard required for specific
performance. BAE has pled facts supporting an enforceable agreement, of
some scope, and claims to be willing and able to perform. The Court, at this
stage, is unable to balance the respective equitable justifications for or
against the remedy. Thus, BAE's claim for this form of relief survives.

Further, because the scope and obligations of the MOA remains un-
clear the Court cannot yet find as a matter of law that the enforcement of a
specific performance remedy would be unduly burdensome on the Court.
Were BAE to prove the MOA to be a binding agreement, but succeeded in
establishing only the most rudimentary obligations, specific performance
might prove a manageable remedy. Given this possibility the Court cannot
dismiss BAE's specific performance claim at this stage.

2. BAE's Unjust Enrichment Claim

Unjust enrichment is the "unjust retention of a benefit to the loss of
another, or the retention of money or property of another against the funda-
mental principles of justice or equity or good conscience."" In order to re-
cover on a claim of unjust enrichment, a plaintiff must prove: "(1) an enrich-
ment, (2) an impoverishment, (3) a relation between the enrichment and
impoverishment, (4) the absence of justification, and (5) the absence of a
remedy provided by law.""6 Of primary importance to BAE's claim for un-
just enrichment, however, is not consideration of the elements necessary to
prove the claim, but instead the threshold inquiry a court must first engage
in: inquiring whether a contract already governs the relevant relationship
between the parties." If a contract comprehensively governs the parties' rela-

s3Szambelak v. Tsipouras, 2007 WL 4179315, at *4 (Del. Ch. Nov. 19,2007) (citing Safe
Harbor Fishing Club v. Safe Harbor Realty Co., 107 A.2d 635, 638 (Del. Ch. 1953)).

54Gildor v. Optical Solutions, Inc., 2006 WL 1596678, at * 10 (Del. Ch. June 5, 2006).
ssFleer Corp. v. Topps Chewing Gum, Inc., 539 A.2d 1060, 1062 (Del. 1988).
56Jackson Nat. Life Ins. Co. v. Kennedy, 741 A.2d 377, 393-94 (Del. Ch. 1999) (citing

Cantor Fitzgerald, L.P. v. Cantor, 724 A.2d 571, 585 (Del. Ch. 1998)).
57Bakerman v. Sidney Frank Importing Co., Inc., 2006 WL 3927242, at *18 (Del. Ch.

Oct. 16, 2006).
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tionship, then it alone must provide the measure of the plaintiffs rights and
any claim of unjust enrichment will be denied."

BAE claims that it has conferred a benefit upon Lockheed, and is
directly impoverished thereby, in two respects. First, BAE paid $1.67 bil-
lion under the Transaction Agreement "based (in part) upon Lockheed
Martin's agreement to enter into the MOA and the Transaction Agreement's
representation that the MOA is a valid, legal and binding obligation." 9 Sec-
ond, BAE claims that Lockheed is unjustly "enriched at the expense of BAE
by keeping ATS work opportunities that should have been allocated to BAE
and reaping the profit therefrom."o BAE claims to have suffered a direct
and related impoverishment "because it has not received the revenue it
would have earned from the ATS work opportunities that should have been
allocated to [BAE]."6' In both instances a contract governs the relevant
rights between the parties and an unjust enrichment claim cannot lie.

First, the Lockheed sale of the Sanders business unit to BAE is
governed by the Transaction Agreement and BAE does not argue otherwise.
Indeed, it is undisputed that a contract governs that aspect of the parties'
relationship. Because that relationship is governed by a complex contract
negotiated by sophisticated parties, the Court cannot accept BAE's claim for
unjust enrichment recovery.62 If BAE is unhappy with Lockheed's conduct,
it must rely upon the contract governing its rights, not an unjust enrichment
claim.

BAE's second basis for its unjust enrichment claim, that Lockheed
kept ATS work for itself, instead of allocating it to BAE, must fail for the
same reason. The entirety of BAE's position that ATS should be allocated to
it depends on the MOA. Because the MOA is the sole basis from which
BAE can claim access to ATS opportunities that agreement must govern
BAE's rights surrounding ATS opportunities. The claim that BAE has been
injured by a Lockheed refusal to allocate new ATS opportunities must

58See id.; ID Biomedical Corp. v. TM Tech., Inc., 1995 WL 130743, at *15 (Del. Ch.
Mar. 16, 1995).

59BAE's Answering Br. at 46; Am. Compl. 171.
6oAm. Compl. $ 72.6 1 d
62Chrysler Corp. v. Airtemp Corp., 426 A.2d 845, 854 (Del. Super. 1980). BAE may have

chosen not to pursue a breach of the Transaction Agreement and its representations concerning the
MOA because such claims may be time-barred. BAE has not argued that a claim for unjust enrich-
ment is a proper method of evading such a bar to a cause of action. How BAE selected its claims
and whether a breach of the Transaction Agreement claim is barred are questions that do not affect
the Court's analysis of this unjust enrichment claim. It is abundantly clear from the allegations in the
Amended Complaint that the relationship arising out of the sale of the Sanders business unit and the
execution of the MOA is expressly and pervasively governed by the Transaction Agreement.
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succeed or fail entirely on BAE's breach of contract claim. Again, unjust
enrichment recovery is unavailable when a contract governs the parties' rela-
tionship.

BAE's argument that its unjust enrichment claim must survive because
it is pled as an alternative to its contract claim, and such a pleading is al-
lowed, does not change this result. In some instances, both a breach of
contract and an unjust enrichment claim may survive a motion to dismiss
when pled as alternative theories for recovery. Such occurrences are fac-
tually distinguishable," however, and, more importantly, do not stand for the
proposition that an unjust enrichment claim must survive a motion to dismiss
when pled alternatively with a contract claim that will move beyond the
motion to dismiss stage. A right to plead alternative theories does not obvi-
ate the obligation to provide factual support for each theory. Here, there is
no independent basis for an unjust enrichment claim because the Amended
Complaint contains no facts challenging Lockheed conduct on a basis not
comprehensively governed by the MOA. Because BAE pleads no right to
recovery not controlled by contract there can be no claim for unjust enrich-
ment." BAE cannot, on these facts, use an unjust enrichment theory to re-
write a comprehensive contract governing the entirety of the parties' relevant
relationship after finding disappointment in the resulting agreement." The
parties here attempted to memorialize their agreement as to ATS oppor-
tunities, and whether or not BAE may enforce its interpretation of the ar-
rangement will depend on the MOA. BAE's unjust enrichment claim will be
dismissed.

E. Lockheed's Antitrust Defense

Lockheed next argues that the Amended Complaint must be dismissed
because BAE's reading of the MOA would render the agreement in violation
of Section 1 of the Sherman Act." The Court cannot dismiss the complaint
on this ground on the present record.

6See, e.g., Breakaway Solutions, Inc., 2004 WL 1949300, at * 14 (both claims surviving a
motion to dismiss where plaintiff sought, in the alternative, the disgorgement on an unjust enrich-
ment theory of benefits defendants receivedfrom third parties by virtue of their improper behavior
vis-a-vis the plaintiffs, with whom defendants had entered contracts).

"See, e.g., MetCap Secs. LLC v. Pearl Senior Care, Inc., 2007 WL 1498989, at *5-6 (Del.
Ch. May 16, 2007) (dismissing unjust enrichment claim for the period when obligations were com-
prehensively governed by the parties' contract).

65In a sense, any breach of contract compensable by damages "unjustly enriches" the party
in breach. That truism is not the foundation for an independent cause of action.

"Section I of the Sherman Act prohibits contracts, combinations, and conspiracies in re-
straint of trade. 15 U.S.C. § 1(2006).
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Lockheed claims that the MOA would violate Section 1 of the
Sherman Act, but does so in the most cursory of terms, by labeling the
MOA, if binding, a per se antitrust violation. Per se antitrust analysis is
generally reserved for "agreements whose nature and necessary effect are so
plainly anticompetitive that no elaborate study of the industry is needed to
establish their illegality-they are 'illegal per se.""..

At the motion to dismiss stage the facts before the Court are limited in
nature, and based solely upon the allegations made in a plaintiffs complaint.
As a result, the Court is unable to undertake the proper factual examination
required to address fairly the antitrust contention. Thus, Lockheed's motion
to dismiss based upon federal antitrust law is denied."

F. Declaratory Relief

Parties to a contract may seek a declaratory judgment to determine
"any question of construction or validity" and may seek a declaration of
"rights, status or other legal relations thereunder."" Declaratory relief is in
the discretion of the Court and not available as a matter of right."o

As previously discussed, whether the MOA is so indefinite that it
cannot be enforced is a question that remains for another day. In that con-
text, declaratory relief is simply another forum by which the Court might re-
solve this matter or, more precisely, implement its ruling. With the contract
dispute ongoing, dismissal of the declaratory judgment aspect of the relief
sought by BAE is unwarranted.

G. Lockheed's Laches Defense

Lockheed asks the Court to dismiss the specific performance claims of
the Amended Complaint because of its timing: filed almost seven years after
the transaction in question and almost three years after the date BAE sus-
pected that Lockheed held the position it now challenges." The essential
elements of laches are: (1) a plaintiff with knowledge of the claim and (2)

Nat' Soc'y ofProfl Eng'rs v. United States, 435 U.S. 679, 692 (1978).
68 ThiS, of course, does not foreclose Lockheed's ability to raise this affirmative defense in its

answer. Indeed, this is yet another example of why it is frequently difficult to resolve affirmative
defenses on a motion to dismiss.

6910 DeL . § 6502.
7010 Del. C § 6506.
71Am. Compl. 30.

340 [Vol. 35


