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same lump sum payment), the additional proceeds from the settlement pool
they would receive if the late filers were excluded is simply a windfall.
Accordingly, they suffer no prejudice.13 Factor two weighs in favor of the
Objectors because the length of the delay was relatively minimal and it did
not affect the proceedings in this Court. Factor three also weighs in favor of
the Objectors because in all cases the delay was not reasonably in the
control of the late filer. Finally, factor four weighs in favor of the Objectors
because all the Objectors acted in good faith.

In sum, the Eligibility Date for the Objectors in this group must
yield to the demands of equity; it is therefore waived for these Objectors.

2. The Second Category of Late Filer

The second group of Objectors' 4 all meet the requirements to
become Participating Group B Settlement Class Members. However, none
submitted Participating Group B Settlement Class Member Claim Forms.

This is because all filed, in good faith, Participating Group A
Settlement Class Member Claim Forms (believing, in good faith, that they
met the requirements to become Participating Group A Settlement Class
Members), and because the settlement provided that a claimant was only
permitted to use an individual ERP (the only "part" required for Group B

"See In re Orthopedic Bone Screw Prods. Liab. Litig., 246 F.3d 315, 323-24 (3rd Cir.
2001).

1Those Objectors are: WH Trading, Kottke, Daniel M. Ambrosinno, and the Bunge
Companies (Bunge Chicago, Inc., Bunge Global Markets, Inc., Bunge Limited, Bunge North
America (East), LLC, and Bunge North America, Inc.).

Below the Court rejects WH Trading's and Kottke's arguments that Class Counsel
wrongfully excluded them from becoming Participating Group A Settlement Class Members. Both
parties have argued, in the alternative, that their failed Group A Claim From be considered a claim
for Group B Membership. Bunge could be seen as belonging in a somewhat different
category because, although its claim to be a Group A Settlement Class Member was timely filed,
its claim to be a Group B Settlement Class Member and its objection here were not submitted until
several months after the Settlement hearing. That delay is attributable to the fact that it did not
receive notice-the reason is not clear-of Class Counsel's rejection of Group A Claim.
Bunge, nonetheless, came forward as soon as practicable and no prejudice will result from
its participating, as it would otherwise have been entitled, as a Group B Settlement Class Member.

Barbara Whitlow also argues that she should be eligible for Group B Membership based
upon her good faith filing of a Group A Membership Claim Form. However, because the
Court determines below that Ms. Whitlow beneficially owned the requisite three parts for Group
A Membership, the Court need not address her alternative argument that she is eligible for Class
B Membership based on her filing of a Group A Claim Form.
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Membership) as either one of the Three Parts'5 to support Group A
Membership or to support Group B Membership, but not both. Class
Counsel subsequently rejected these Objectors' Participating Group A
Settlement Class Member Claim Forms. Such rejection came after the time
to submit Participating Group B Settlement Class Member Claim Forms had
passed. Accordingly, Class Counsel now objects to granting these Objectors
Participating Group B Settlement Class Membership.

Class Counsel concede, as they must, that Paragraph 30R of the
Settlement permitted Class Members to use an individual ERP either to
constitute Group A Membership or Group B Membership, but not both.
Class Counsel argue, however, that this provision "does not restrict or limit
filing Claim Forms in the alternative or filing Claim Forms for both a Group
A Settlement Unit and a Group B Settlement Unit."' 6 In other words,
because it was possible for Class Members to file for both types of
membership, failing to do so precludes their participation in the Settlement.
But this fact demonstrates only that the Settlement's procedures for
submitting claims were imperfect because it was entirely reasonable for a
Class Member to do precisely what these Objectors did. They believed in
good faith that they had assembled the Three Parts necessary to become
Participating Group A Settlement Class Members; thus, they
submitted Group A Claim Forms. There was no reason for them to assume
that Class Counsel would deny those Claims. Instead, it may have been
unreasonable to have expected them to file Group B Claim Forms
separately. Accordingly, the Eligibility Date requirement is waived for these
Objectors.

B. Objections to Exclusion Based Upon Failure to Meet the
Computershare Requirement

Pursuant to the Settlement, in order to be eligible for Group A
Membership, a Settlement Class Member must have transferred to
Computershare to be held, lien-free, in book entry form, a sufficient number
of CME Group shares necessary to qualify for a Group A Settlement Unit
for a specified time period (from October 14, 2008 to October 31, 2008).
The Objectors in this Section were excluded by Class Counsel for failure to
comply with the Computershare requirement.

"The Three Parts are: one B-I Membership of the CBOT; one Exercise Right Privilege
("ERP"); and at least 10,251.75 shares of CME Group Common Stock. Stip. 130FF.

"6Pls.' Mem. in Supp. of Mot. for Final Approval of the Proposed Settlement at 67.
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1. Nicholas Rapanos

Nicholas Rapanos owned the requisite Three Parts; this is
undisputed. However, he did not timely transfer the sufficient number of
shares of CME Group Common Stock to Computershare. Therefore, Class
Counsel excluded him from Group A Membership. Mr. Rapanos has
objected, arguing that he was unaware of the Computershare requirement
because he never received the necessary information in the mail, and that, as
soon as he became aware of it, he promptly transferred his shares to
Computershare; accordingly, the balance of the equities tips in his favor,
and he is therefore eligible for Group A Membership.

Class Counsel state that they initially mailed a copy of the Class
Action Notice to Mr. Rapanos on August 29, 2008, at his last known
address, and that such mailing was never returned to Class Counsel's offices
as undeliverable. Subsequently, on September 24, 2008, Class Counsel by
overnight courier sent another copy of the Class Action Notice to Mr.
Rapanos at that address, and such mailing also was never returned as
undeliverable.

The Court has no reason to question the truth of either version. It is
entirely possible that Mr. Rapanos, through no fault of his own, did not in
fact receive the Class Action Notice in time to transfer his shares. His
Affidavit, which he filed under penalty of perjury, states that he was
unaware of the Computershare requirement, and that as soon as he became
aware, he promptly transferred his shares to Computershare.' 7 The balance
of the equities therefore tip in Mr. Rapanos's favor, and, accordingly, the
Computershare cutoff dates must yield to the demands of equity.' 8 The
Court therefore finds that Mr. Rapanos must be included as a Participating
Group A Settlement Class Member. 9

1See Aff. of Nicholas A. Rapanos at 2-3.
'8See cases cited supra notes 7, 11.
1Class Counsel, if they so choose, will be entitled to take discovery on the question of

whether Mr. Rapanos was on notice (actual or constructive) of the obligation to transfer his shares
to Computershare. They also may take discovery on the question of whether Mr. Rapanos could
have satisfied the Computershare requirement during the appropriate period. The Court's
conclusions with respect to Mr. Rapanos are subject to this option.
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2. Ira S. Nathan Revocable Trust dated March 23, 197920

The Ira S. Nathan Revocable Trust dated March 23, 1979 (the
"Nathan Trust") was also excluded by Class Counsel for failure to comply
with the Computershare requirement. It is undisputed that the Nathan Trust
owned the requisite Three Parts. The Nathan Trust did in fact transfer its
CME Group shares to Computershare and held them there from October 14,
2008 through October 31, 2008. However, the Settlement required that the
shares be held by Computershare until 5:00 p.m. on October 31. Due to an
error by the Nathan Trust's investment advisors, the shares were transferred
out of Computershare a few hours before 5:00 p.m. on October 31. For this
reason Class Counsel excluded the Nathan Trust from participating in the
Settlement.

The Nathan Trust substantially complied with the terms of the
Settlement. The removal of the shares a few hours early was an error that
was not within the Nathan Trust's control. Therefore, equity would not be
served by excluding the Nathan Trust from participating in the Settlement.
Accordingly, the Computershare requirement must yield to the demands of
equity, and the Nathan Trust is eligible to become a Participating Group A
Settlement Class Member.

C. Objection to Exclusion Based Upon Late Filing and Failure to Meet the
Computershare Requirement

Rho Trading Securities, LLC ("Rho") was excluded by Class Counsel
for filing its Participating Group A Settlement Claim Form on January 28,
2009, more than three months late. Therefore, not only was Rho a late filer,
but it also did not comply with the Settlement's Computershare requirement.
Class Counsel argue that in the interest of fairness to all Class Members
who complied with all the deadlines Rho must be excluded. Rho claims that
it received neither the Class Action Notice, nor the follow-up letters
regarding amendments to the Settlement. Rho's contact information
maintained by the CBOT was up to date. However, Rho maintains that it
never received any correspondence regarding the class action
until approximately January 27, 2009. Upon learning about the action, Rho
promptly filed its Participating Group A Settlement Class Member Claim
Form. Rho conducted a thorough internal investigation in order to

20The Court's determination here renders the Nathan Trust's Motion for Clarification or
Reargument, filed June 10, 2009, moot.
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determine whether any notice of the action had been received by any Rho
employee; there was no indication that there was. 21 The Court has no reason
to doubt that this is true. Accordingly, Rho has substantially complied with
the terms of the Settlement, and, therefore, the filing deadlines and the
Computershare requirement must yield to the demands of equity.2 2

D. Beneficial Ownership

Paragraph 30AA of the Settlement provides that in order for a
Settlement Class Member to become a Participating Group A Settlement
Class Member, such member must have "beneficially owned" the requisite
Three Parts. The Settlement, however, does not define the term "beneficial
ownership," which is commonly understood to encompass the notion of
having the "true" ownership interest but with title held by another. Shares of
stock registered in "street name" or assets held in a trust for a beneficiary
are typical examples of how beneficial interests are established.23

Class Counsel rejected a number of Settlement Class Members'
claims based on their determination that the Class Member did not
beneficially own the Three Parts. Several of those Class Members have
objected, arguing that they beneficially owned the requisite Three Parts.
The Court, thus, turns to their objections.

1. Kottke Associates and WH Trading

Objectors Kottke Associates, LLC ("Kottke") and WH Trading, LLC
("WH Trading") each owned two of the Three Parts required for a Group A
Settlement Unit. Both parties claim that they beneficially owned the missing
third part (a B-I Membership for Kottke and shares of CME Group
Common Stock for WH Trading) because such part was assigned to them to
support their status as a clearing member firm (of the CBOT or the CME).

21Verified Objection ofRho Trading Securities, LLC to Proposed Settlement at 2,5,
6 & 7. 22This conclusion, however, is subject to the right of Class Counsel, ifthey so choose, to
take discovery on the question of whether Rho was on notice (actual or constructive) of the Class
Action and whether Rho could have complied with the Settlement's terms, including the
Computershare requirements during the appropriate period.

23Some of the Objectors have sought discovery from Class Counsel to determine
their understanding of what constitutes a beneficial interest within the scope of the
Settlement. Although the Settlement was not drafted by the Court, it is the Court's document and
its interpretation is a matter for the Court's resolution. No plausible allegation of bias or even of
a specific instance of inconsistent application has been lodged by the Objectors.
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Class Counsel rejected both claims because they concluded that neither
Kottke nor WH Trading beneficially owned the missing third part. Indeed,
both Kottke and WH Trading concede that they do not own the missing
part. Instead, Kottke and WH Trading argue the missing part was assigned
to them and the interest in the assigned part to which they claim a beneficial
ownership interest is sufficient to meet the Settlement's beneficial
ownership requirements.

Class Counsel correctly rejected Kottke's and WH Trading's
claims. Neither Kottke nor WH Trading beneficially own the missing part
they claim an ownership interest in. Under CBOT Rule 902 and CME Rule
902, the assignment of stock or a membership by an individual member to
support a clearing member firm's status as a clearing member runs to the
CME clearing house, not to the clearing member firm.24 Accordingly, the
clearing member firm-i.e., Kottke and WH Trading-acquired no interest
in the asset assigned and, therefore, do not beneficially own it.25

2. Geneva Trading USA and DRW Securities

Geneva Trading USA, LLC ("Geneva Trading USA") and DRW
Securities LLC ("DRW Securities") both submitted Participating Group A
Settlement Class Claim Forms, which were rejected by Class Counsel.
Geneva Trading USA owned a B-I Membership, an ERP, and 6,977 shares
of CME Group common stock. Its Claim Form stated that it beneficially
owned an additional 3,275 shares of CME Group common stock through its
wholly owned subsidiary, Geneva Ireland Financial Trading Limited
("Geneva Ireland"). When combined with the 6,977 shares directly owned,
the Settlement's stock ownership threshold would be met. Similarly, DRW
Securities owned a B-I Membership and an ERP, but it did not own the
requisite CME Group shares. The CME Group shares of common
stock DRW Securities claimed it owned were actually owned by its affiliate,
DRW Investments LLC. Both DRW Securities and DRW Investments are
wholly owned subsidiaries of DRW Holdings LLC ("DRW Holdings").

24See Pls.' Mem. in Supp. of Mot. for Final Approval of the Proposed Settlement Ex. G,
H.

25le Settlement's concept of ownership reaches not only parts 'beneficially owned' but
also those "possessed by delegation." Neither Kottke nor WH Trading has relied upon
delegation. Delegation of rights related to the exchange has a history that carries a specific
contextual understanding, one that cannot readily be extended by analogy. For that reason,
Kottke's argument that its situation is 'analogous' to the specifically recognized
delegator/delegatee status fails.
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Class Counsel rejected both Geneva Trading USA's and DRW
Securities' claims based upon their interpretation of beneficial ownership, an
interpretation that does not include a parent corporation's interest in its
wholly owned subsidiary's assets or a corporation's interest in its affiliate
corporation's assets. Class Counsel rest their interpretation of "beneficial
ownership" on two passages in Fletcher's Cyclopedia; they are: "a person
who has voluntarily adopted the corporate form to engage in business may
be deemed to be precluded from asking courts to disregard that form merely
because the person is disadvantaged by its use";26 and "a business
enterprise's corporate structure is determined by choice, and if the owners
are to accept the advantages of dividing the business into separate corporate
entities, they must also be subject to the disadvantages." 27 Both Geneva
Trading USA and DRW Securities voluntarily adopted a corporate
form, presumably because it made business sense to do so. The Court agrees
with Class Counsel that these entities, in electing a certain corporate form,
cannot simply abandon that form when it is convenient. The Court must
respect the corporate form chosen. Therefore, Class Counsel correctly
excluded Geneva Trading USA and DRW Securities from participating in
the Settlement.

3. Barbara Whitlow

Barbara Whitlow is the widow of Richard Whitlow, a long time
member of the CBOT. Mr. Whitlow died on April 3, 2008. For many years
Mr. Whitlow owned what is now the requisite Three Parts for a
Participating Group A Settlement Unit. In late 2007 or early 2008, Mr.
Whitlow transferred his shares of CME stock into joint ownership with Ms.
Whitlow. Shortly before his death, Mr. Whitlow and Ms. Whitlow sold
3,000 of their CME shares, which brought their ownership below the level
required for Participating Group A Membership. Pursuant to the Settlement,
however, a Class Member seeking to participate in the Settlement who had
transferred a portion of the components of CBOT membership was entitled
to recombine those components on or before October 14, 2008.

In July 2008, Mr. Whitlow's estate was opened, and Ms. Whitlow
was appointed the personal representative of the estate. Under the terms of
Mr. Whitlow's will, Ms. Whitlow was to succeed to all of her late husband's

261 FLETCHER'S CYCLOPEDIA CORPORATIONS § 41.70 n.9 (West 2006).
27Id. at § 43.50
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assets. On July 17, 2008, an Indiana probate court directed the transfer of
the B-1 Membership and the ERP to Ms. Whitlow. The CME Group shares
automatically passed to Ms. Whitlow as the surviving joint tenant. Ms.
Whitlow then began repurchasing the 2,951 shares she needed to be eligible
for a Participating Group A Settlement Unit. She did so by September 6,
2008, and deposited her shares in Computershare under her name. Upon
receiving her Participating Group A Settlement Class Claim Form, Class
Counsel excluded Barbara Whitlow from participating in the Settlement
because she had not at any time prior to August 22, 2008 simultaneously
beneficially owned or possessed by delegation the Three Parts required by
Paragraph 30AA of the Settlement.28

A court of equity is a court of conscience, and the Court cannot, in
good conscience, let this result stand. Were Ms. Whitlow not allowed to
participate in the Settlement, it would be because of her husband's death,
which would also result in a minor windfall to the other Group A Members.
Moreover, Class Counsel cannot be concerned about overlapping claims
based upon the same Three Parts owned by Mr. Whitlow. It is clear that Ms.
Whitlow is the sole owner of the Three Parts and will be the only person
submitting a claim based upon those parts. And the purpose of the
Settlement's stringent ownership requirements is to protect against parties
submitting claims based upon overlapping ownership interests in the CBOT.
Accordingly, no harm will result by allowing her to participate. Therefore,
the Court, in the exercise of its discretion, determines that Ms.
Whitlow must be deemed to have held a Participating Group A Settlement
Unit, and, thus, she is entitled to participate as a Group A Settlement Class
Member. 9

28As ajoint tenant, she had once held the necessary number of CME Group shares. She
did not acquire the B-1 Membership or the ERP until after she could no longer claim ownership of
the minimum number of shares.

29Brown v. Penn Central Corp., 1986 WL 5477, at *2 ("Until the fund created by the
settlement is actually distributed, the court retains its traditional equity powers. It is not novel law
to announce that a court supervising the distribution of a trust fund has the inherent power and
duty to protect unnamed but interested persons. In the words of Professor Chafee, the dean of
equity law, these individuals are akin to 'wards of court."').

Because of the complexity of the Settlement's structure, a relatively large number of
claimants who "came close" to meeting the various requirements must be considered. It is obvious
that those who are deemed to have satisfied the requirements and those who are not allowed to
share (or to share fully) in the Settlement are on something of a continuum. It is also obvious that,
in light of the various factual circumstances of those seeking relief from strict application of
the Settlement's conditions, some "line drawing" by the Court is inevitable. It is even more
obvious that those persons close to, but on the "wrong side" of, the line are likely to chafe at the
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5. The Kolton Family Limited Partnership

The Kolton Family Limited Partnership's (the "Kolton
Partnership") Participating Group A Settlement Class Member Claim Form
was rejected by Class Counsel because the records indicated that the Kolton
Partnership owned only the CME Group shares, but neither a B-I
Membership nor an ERP. The B-1 Membership and the ERP relied upon by
the Kolton Partnership claims are owned individually by its general partner
and 46% owner, Bradley Kolton. Mr. Kolton was a long time member of the
CBOT. Mr. Kolton established the Kolton Partnership in 1987, and shares
of CME Group Common Stock are its only assets. The Partnership was
created for the benefit of Mr. Kolton's three sons, the limited partners of the
Kolton Partnership.

The Settlement provides that natural persons submitting Group A
Claims satisfy the requirement that they own CME Group Common Stock if
such shares are owned of record by "one or more trusts for the benefit of
such Group A Settlement Class Member or such Group A Settlement Class
Member's spouse, children, stepchildren, or grandchildren. .. not formed
for the purpose of participating in the Settlement . . . ."0 Although not
within the scope of the trust exception because the Kolton Partnership is not
a "natural person," family wealth transfer is the obvious purpose behind the
creation of the Kolton Partnership. In this instance, the partnership, owned
by family members, serves purposes parallel to those of the trusts expressly
allowed to participate in the Settlement. As such, for purposes of the
Settlement, there is no material basis for distinguishing between the Kolton
Partnership and the trusts that are otherwise allowed to share in the proceeds
of the Settlement. Further, as is the case with Ms. Whitlow, there is
no potential for abuse here. Accordingly, the Court finds that equity would
not be served if the Kolton Partnership were excluded from participating in
the Settlement.

E. Miscellaneous Objector

SKYT Trading, LLC ("SKYT") was excluded by Class Counsel
because Class Counsel had no evidence of ownership of a sufficient number

Court's conclusions. But, perhaps unfortunately, just because some who did not strictly qualify
under the Settlement are, as a matter of equity, allowed to participate in the benefits of the
Settlement, does not mean that all who can find some nexus to the Settlement's conditions should
be entitled to participate. At some point, a further relaxing of the Settlement's requirements in the
name of equity would run the risk of undermining the carefully designed settlement standards that
have previously been approved by this Court.

30Stipulation of Settlement $ 30T(3) (emphasis added).
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of CME Group shares by SKYT and that such shares were duly deposited
with Computershare. This was due to a clerical error by either ABN/AMRO
(the clearing entity through which SKYT purchased its CBOT membership
in 2005) or Computershare which resulted in the record ownership of the
CME Group shares being listed as held by "SKYT LLC." In November
2008, SKYT brought this error to Class Counsel's attention, but Class
Counsel declined SKYT's request to include it as a Participating Group A
Settlement Class Member. Class Counsel claims that it "lacks sufficient
information to verify the accuracy of SKYT's assertion."3 1 The Court is
satisfied with SKYT's representations to the Court, both in its brief and
at the hearing on their objection, and the supplemental documents it
submitted,32 that SKYT Trading, LLC is the record owner of the shares
transferred to Computershare. Accordingly, having met all of the
Settlement's requirements, SKYT is entitled to become a Participating
Group A Settlement Class Member.

III. CONCLUSION

Accordingly, the various objections are resolved as set forth above.
An implementing order will be required.

ROBERT H. ROSEN AND ROBERT H. ROSEN ON BEHALF OF SL
TEXTILE CORP. SALARIED EMPLOYEES BENEFIT PLAN V.

WIND RIVER SYSTEMS, INC.

No. 4674-VCP

Court of Chancery of the State ofDelaware, New Castle

June 26, 2009

SS-4.

31Pls.' Mem. in Supp. of Mot. for Final Approval of the Proposed Settlement at 61.
32 Tlese documents include Form 1099-DIV and an employer identification form, Form
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Seth D. Rigrodsky, Esquire, Brian D. Long, Esquire, Timothy M. MacFall,
Esquire, Rigrodsky & Long, P.A., Wilmington, Delaware; Aaron Brody,
Esquire, Jason D'Agnencia, Esquire, Stull, Stull & Brody, New York, New
York; Joseph H. Weiss, WEISS & LURIE, New York, New York;
Attorneys for Plaintiffs

William M. Lafferty, Esquire, Susan W. Waesco, Esquire, Ryan D.
Stottmann, Esquire, Morris, Nichols, Arsht & Tunnell Llp, Wilmington,
Delaware; Douglas J. Clark, Esquire, Jarel L. Kopel, Esquire, Wilson
Sonsini Goodrich & Rosati, P.C., Palo Alto, California; Attorneys for
Defendants Wind River Systems, Inc., John C. Bolger, Jerry L. Fiddler,
Narendra K. Gupta, Grant M. Inman, Harvey C. Jones, Kenneth R. Klein
and Standish H. O'Grady

Donald J. Wolfe, Jr., Esquire, Peter J. Walsh, Jr., Esquire, Stephen C.
Norman, Esquire, Potter Anderson & Corroon LLP, Wilmington, Delaware;
Jonathan C. Dickey, Esquire, Gibson, Dunn & Crutcher LLP, New York,
New York; Paul J. Collins, Esquire, Gibson, Dunn & Crutcher LLP, Palo
Alto, California; Attorneys for Defendant Intel Corporation

PARSONS, Vice Chancellor

This putative class action involves an all-cash, all-shares tender offer
(the "Proposed Transaction") for the common stock of Wind River Systems,
Inc. ("Wind River") by an acquisition subsidiary of Intel Corporation
("Intel"), called APC II Acquisition Corporation ("APC II" or with Intel,
"Intel"). Presently before me is Defendants' Motion to Dismiss or Stay in
favor of several earlier-filed actions commenced in the Superior Court of
the State of California, County of Alameda (the "California Actions").' For
the reasons stated in this opinion, I decline to stay or dismiss this action in
favor of the California Actions.

I. BACKGROUND

A. The Parties

Plaintiffs, Robert H. Rosen individually and on behalf of SL Textile
Corp. Salaried Employees Benefit Plan (collectively "Rosen"), allegedly are

'Defendants also opposed Plaintiffs' Motion for Expedited Proceedings.
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now and continuously have been, "since prior to the wrongs complained
of," beneficial shareholders of Defendant Wind River common stock.2

Wind River is a Delaware corporation with its principal offices in
Alameda, California. Wind River engages in various lines of computing
businesses, including software and operating system development. Wind
River's common stock trades on NASDAQ under the ticker "WIND." As of
March 20, 2009, Wind River had approximately 76,500,000 shares of
publicly-held common stock outstanding.

Defendant Intel is a Delaware corporation with its principal offices
in Santa Clara, California. Defendant APC II is a Delaware corporation,
which is a wholly-owned subsidiary of Intel created for the sole purpose of
effecting the transaction at issue.

Seven Wind River directors also are named as Defendants: John C.
Bolger, Jerry L. Fiddler, Narendra K. Gupta, Grant Inman, Harvey C. Jones,
Kenneth R. Klein, and Standish H. O'Grady (collectively, the "Individual
Defendants"). Currently, Klein is the Chairman of the Board, CEO, and
President of Wind River, and Jones is designated "Lead Independent
Director."

B. Facts

On June 4, 2009, Wind River announced it had entered into an
Agreement and Plan of Merger for the Proposed Transaction with Intel. The
Proposed Transaction is structured as a tender offer, whereby Intel seeks to
acquire all shares of Wind River for $11.50 in cash per share, which
represents an approximate 45% premium to Wind River's unaffected market
price. As with most negotiated tender offers, Intel obligated itself to effect a
short-form merger, pursuant to 8 Del. C. § 253, if it acquires or controls at
least 90% of the Wind River shares. When the closing bell rang on June 4,
Wind River common stock was trading at $11.76.

2Compl. 1 3.
3See Defs.' Opening Br. ("DOB") Ex. L, Wind River Systems, Inc.,

Solicitation/Recommendation Statement (Schedule 14D-9) (the "14D-9"), at 1 (June 11, 2009). In
this connection, the Company has also granted Intel an irrevocable "Top-Up Option." See id. at
Item 8(d). The Top-Up Option allows Intel to purchase a number of shares "equal to the lowest
number of Company Shares that, when added to the number of Company Shares collectively
owned by [Intel] at the time of exercise, shall constitute one Company Share more than 90% ofthe
then outstanding Company shares on a fully diluted basis." Wind River Systems, Inc., Report of
Unscheduled Material Events or Corporate Changes (Form 8-K), Ex. 2.1 §§ 2.3, 2.1 (June 8, 2009)
(conditioning closing on percentage oftendering holders). The Form 8-K was not submitted as part
of the record in the Delaware Action, but I take judicial notice of it. See D.R.E. 201(b). For a
detailed description of the operation of a Top-Up Option, see In re Appraisal ofMetromedia Int'l
Group, Inc., 2009 WL 1110663, at *3 (Del. Ch. Apr. 16, 2009).
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On the very same day as the announcement of the Proposed
Transaction, Mark Harvey filed a lawsuit (the "Harvey Action") in the
Superior Court of the State of California, County of Alameda ("Alameda
Superior Court") against Wind River, the Individual Defendants, and Does
1-25.4 On June 5, 2009, Donald Smith filed a strikingly similar lawsuit (the
"Smith Action") in Alameda Superior Court, which also named Intel as a
defendant but not the twenty-five Does.

On June 11, 2009, Wind River filed the 14D-9 and Intel filed its
Schedule TO with the Securities and Exchange Commission (the "SEC").

On June 12, 2009, Bakhtiar Alam filed a lawsuit (the "Alam
Action") in Alameda Superior Court challenging the Proposed
Transaction.6 The Alam Action claimed, among other things, a
number of disclosure violations based on alleged omissions from and
misleading statements in the 14D-9.7 Also on June 12, KBC Asset
Management NV filed a lawsuit (the "KBC Action") in Alameda
Superior Court.8 Like the Alam Action, the claims in the KBC action
included various alleged disclosure violations. On June 12, 2009, the
Alameda Superior Court granted an order consolidating the Harvey
Action and the Smith Action, and naming as lead counsel, Coughlin
Stoia Geller Rudman & Robbins LLP ("California Lead Counsel").
On June 16, 2009, California Lead Counsel filed a Notice of Related
Cases, identifying the Alam Action and the KBC Action as related to
the earlier consolidated action. On June 16, 2009, California Lead
Counsel served their first request for production of documents
directed to two of the Individual Defendants, and sent subpoenas to
Goldman, Sachs & Co. and Intel.

On the same day, June 16, Rosen filed this lawsuit individually and
on behalf of the class of shareholders of Wind River (the "Rosen Action" or
the "Delaware Action") in the Delaware Court of Chancery, challenging the
Proposed Transaction. On June 17, Rosen filed a Motion for Preliminary
Injunction and Motion for Expedited Proceedings.

On June 18, 2009, California Lead Counsel also noticed the
deposition of Defendant Klein. In addition, on June 19, they filed a
Consolidated Complaint for the Harvey and Smith Actions in California.

4Harvey v. Wind River Sys., Inc., No. RG09455952 (Cal. Super. Ct. June 4, 2009).
5Smith v. Klein, No. RG09456212 (Cal. Super. Ct. June 5,2009) (case number partially

obscured).
6Alam v. Wind River Sys., Inc., No. RG09457551 (Cal. Super. Ct. June 12, 2009).
7The Harvey and Smith Actions could not have included the claims for disclosure

violations in the 14D-9, because those actions were filed before the 14D-9.
8KBCAsset Mgmt NY v. Wind River Sys., Inc., No. RG0945757 (Cal. Super. Ct. June

12, 2009).
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The Consolidated Complaint also included disclosure violations based on
Wind River's 14D-9.

C. Procedural History of the Instant Motions

On June 18, 2009, this Court suggested holding an argument on the
Motion for Expedited Proceedings on Friday, June 19. Before that hearing
took place, however, Wind River's counsel requested to postpone the
hearing until Monday, June 22. I granted that request to allow the parties to
submit briefing on Wind River's anticipated motion to dismiss or stay this
action in favor of the California Actions. At 9:30 p.m. EDT, on June 19,
Wind River filed its brief in support of its motion to dismiss or stay the
Delaware Action and against Rosen's motion to expedite.9 On Sunday, June
21, Rosen submitted his responsive papers.

On June 22, 2009, 1 held a telephone conference on the motions to
expedite and to stay or dismiss. After hearing from counsel, I granted the
motion to expedite on the basis of the apparent presence of certain colorable
disclosure violations in the 14D-9 and the fact that the California Actions
were proceeding on an expedited basis.'o At the conference, Wind River's

9Intel joined in Wind River's submissions.
10 n their brief and at the June 22 conference, Defendants urged this Court to deny

Rosen's motion to expedite, because the Rosen Complaint failed to articulate a colorable claim on
the merits or irreparable injury as required by Gianmargo v. Snapple Beverage Corp., 1994 WL
672698, at *2 (Del. Ch. Nov. 15, 1994). I ruled at the conference that Rosen is entitled to
expedited discovery and an opportunity to present a motion for preliminary injunction at a hearing
I tentatively scheduled for July 7, 2009, unless this action were stayed or dismissed in favor of the
California Actions. Defendants' main contention was that Rosen's allegations mainly consist of
nitpicking the Goldman Sachs fairness opinion for omitted factual or financial data that would not
be necessary or material for a shareholder in deciding whether to tender. While that argument
ultimately may carry the day, the circumstances here counsel in favor of expedited discovery.
Following this court's reasoning in Ortsman v. Green, there are colorable claims in paragraph 32
of Rosen's Complaint that Wind River should have disclosed more fully how Goldman Sachs had
been compensated or would be compensated, especially since some portion of Goldman's
compensation was contingent on providing a fairness opinion or upon the consummation of a deal.
See Ortsman v. Green, 2007 WL 702475, at *1-2 (Del. Ch. Feb. 28, 2007); 14D-9 at 27 ("Wind
River has agreed to pay Goldman Sachs a transaction fee of approximately $9.5 million, the
principal portion of which is payable upon consummation of the transaction."). In addition, as
Defendants' counsel conceded at the conference, colorable disclosure claims generally suffice to
show a threat of irreparable harm in this context. See also Ortsman, 2007 WL 702475, at *2.

Moreover, the circumstances here are somewhat unusual in that Defendants appear to
have agreed to expedite the California Actions. Defendants explained that they assented to
expedition in California only because California Lead Counsel had threatened to bring an exparte
motion to expedite. While an exparte motion may have been relevant to Defendants' decision,
Defendants did not adequately explain why the threatened exparte motion effectively would have
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counsel represented that on June 11, 2009, discussions regarding scheduling
were begun with the "research attorney" in the department of the Alameda
Superior Court to which the California Actions are assigned. These
discussions continued on June 15, 16, and 17. Defense counsel also
represented that during those discussions with the research attorney, they
learned that the Alameda Superior Court had scheduled a hearing for the
preliminary injunction on July 8, 2009.

Because I granted the motion to expedite tentatively, but reserved
decision on Defendants' motion to dismiss or stay, I scheduled a hearing on
the preliminary injunction for July 7, 2009." I did not do so to preempt the
Alameda Superior Court's July 8 hearing, but rather because of a
scheduling conflict I had on July 8, 2009. At the June 22 conference, I took
the motion to stay or dismiss in favor of the California proceedings under
advisement, but directed the parties to proceed as if the motion were denied,
work in cooperation with Defendants and California Lead Counsel to
coordinate discovery in the two sets of actions, and adhere as closely as
possible to the schedule in the California Action.

D. Parties' Contentions

Defendants seek a stay or dismissal of this action in favor of the
California Actions. Defendants argue that the California Actions are first-
filed, and, therefore, under the well-known Mc Wane testl2 should take
precedence over Rosen's Delaware Action.

Rosen opposes a stay or dismissal of this action in favor of the
California Actions. He argues that the California Actions were filed within
the same general time period, and, therefore, should be deemed
contemporaneously filed and not subject to the Mc Wane test. Instead, based
on the relatively short time period between the filing of the California
Actions and the Delaware Action, Rosen urges this Court to apply a forum
non conveniens analysis to Defendants' motion to dismiss or stay, and to
deny that motion.

precluded any challenge to expedition in California.
"A few hours after the conference, Wind River submitted a supplemental letter in

response to a question I asked during the conference, regarding what constitutes contemporaneous
or first-filed filings. Rosen responded with a letter of his own the following day. As previously
noted, Wind River's opening brief is cited as "DOB"; its supplemental letter will be referenced as
"DLB." Also, Rosen's response to DOB is cited as "PRB" and its supplemental letter as "PLB."

1
2 See Mc Wane Cast Iron Pipe Corp. v. McDowell-Wellman Eng'g Co., 263 A.2d 281

(Del. 1970).
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II. ANALYSIS

A. Standard

The granting of a motion to stay or dismiss a Delaware Action in
favor of a foreign action is not a matter of right, but rests within the sound
discretion of the court." When there is an earlier-filed action in a foreign
jurisdiction, this court often applies the Mc Wane doctrine, which counsels
in favor of granting a stay "when there is a prior action pending elsewhere,
in a court capable of doing prompt and complete justice, involving the same
parties and the same issues."4

On the other hand, when a Delaware action is considered first-filed
or when multiple actions are contemporaneously filed, this Court examines
a motion to stay "under the traditional forum non conveniens framework
without regard to a Mc Wane-type preference of one action over the other." 5

The forum non conveniens factors are as follows: (1) the applicability of
Delaware law, (2) the relative ease of access to proof, (3) the availability of
compulsory process for witnesses, (4) the pendency or nonpendency of a
similar action or actions in another jurisdiction, (5) the possibility of a need
to view the premises, and (6) all other practical considerations that would
make the trial easy, expeditious, and inexpensive.' 6 As the Delaware
Supreme Court has instructed, courts should be chary of granting motions to
stay onforum non conveniens grounds."

Additionally, as Chancellor Chandler recently noted, there is a "so-
called debate" concerning the degree of hardship a party requesting relief on

forum non conveniens grounds must demonstrate based on whether the
party seeks a stay or dismissal.'" This court "has clearly articulated the
policy justification for requiring a showing of overwhelming hardship in

1
3 SeeIn re Bear Stearns Cos. S'holderLitig., 2008 WL 959992, at *5 (Del. Ch. Apr. 9,

2008) (citing Adirondack GP, Inc. v. Am. Power Corp., 1996 WL 684376, at *6 (Del. Ch. Nov. 13,
1996)).

14See Mc Wane, 263 A.2d at 283.
"Rapoport v. The Litig. Trust ofMDIP, Inc., 2005 WL 3277911, at *2 (Del. Ch. Nov.

23, 2005) (internal quotation marks and citations omitted).
1In re Bear Stearns, 2008 WL 959992, at *5 (citing Ryan v. Gifford, 918 A.2d 341, 351

(Del. Ch. 2007)). The fifth factor is not applicable here.
"See Berger v. Intelident Solutions, Inc., 906 A.2d 134, 135 (Del. 2006).
1In re Citigroup Inc. S'holder Deriv. Litig., 964 A.2d 106, 117 n.16 (Del. Ch. 2009);

see also Brandin v. Deason, 941 A.2d 1020, 1024 n.13 (Del. Ch. 2007) (comparing HFTPInvs.,
LLP v. ARIAD Pharms., Inc., 752 A.2d 115, 121 (Del. Ch. 1999) with Ryan, 918 A.2d at 351);
Aveta, Inc. v. Delgado, 942 A.2d 603, 608 n.12 (Del. Ch. 2008).
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order to dismiss on grounds of forum non conveniens," and, thus, when a
motion to stay on forum non conveniens grounds would have the same
ultimate effect as dismissal, the same overwhelming hardship burden should
apply." Because the focus of all the competing actions currently is on the
plaintiffs' request for a preliminary injunction, a stay of this action arguably
would have the same practical effect as a dismissal. Thus, a strong case
exists for application of the overwhelming hardship standard here. In any
event, this Court cannot perfunctorily apply Mc Wane or forum non
conveniens if either doctrine is to accomplish the purposes for which they
were crafted by the Delaware Supreme Court. Rather, the Court always
must consider judicial economy and principles of comity when applying
either the Mc Wane orforum non conveniens factors.20

B. Does Mc Wane or Forum Non Conveniens Apply?

Predictably, Defendants argue the Mc Wane doctrine should apply,
and Plaintiffs urge the Court to employ a forum non conveniens analysis.
Preliminarily, I note that this is a representative action, i.e., a putative class
action. As this court stated in Ryan v. Gifford:

[T]his Court places less emphasis on the celerity of [a
representative plaintiff] and grants less deference to the speedy
plaintiffs choice of forum. [Therefore], this Court proceeds
cautiously when faced with the question of whether to defer to
a first filed suit, "examining more closely the relevant factors
bearing on where the case should best proceed, using
something akin to a forum non conveniens analysis."21

In Bear Stearns, this Court also held that "the same considerations [as
articulated in Ryan with respect to a derivative plaintiff] apply in the case of
class actions," and the "appropriate approach is [also] something akin to a
forum non conveniens analysis."" A different result might obtain, however,

"In re Citigroup, 964 A.2d at 117 n.16 (citinglIn re Topps Co. S'holderLitig., 924 A.2d
951, 956-64 (Del. Ch. 2007)).

20See Carvel v. Andreas Holding Corp., 698 A.2d 375, 378 (Del. Ch. 1995).
Adirondack, 1996 WL 684376, at *6 (citing Mc Wane, 263 A.2d at 283).

2 1Ryan, 918 A.2d at 349 (Del. Ch. 2007) (citation omitted); see also In re Citigroup, 964
A.2d at 117 n. 16 (explaining that the agency cost problem in representative actions requires a
closer examination of the relevantforum non conveniens factors).

221n re Bear Stearns, 2008 WL 959992. at *6.
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if the delay in filing the later-filed action is shown to be prejudicial. 23 Thus,
prejudicial delay in filing by a Delaware plaintiff in relation to an earlier
action elsewhere could negate the presumption that an analysis akin to
forum non conveniens applies.24

Here, the first of the California Actions was filed the very same day
the tender offer was announced, i.e., June 4, 2009. Rosen did not file the
Delaware Action until June 16, 2009, twelve calendar or eight business days
later. In some circumstances, a delay of that length could be prejudicial,
especially in cases involving a tender offer with a short fuse. In this case,
however, Defendants have not shown that Rosen's filing delay caused the
kind of prejudice that would trigger application of the Mc Wane doctrine
rather than forum non conveniens. No discovery was propounded in the
California Actions until June 16, the day the Delaware Action was filed.
Furthermore, although counsel for the parties to the California Action
apparently contacted the research attorney in the Alameda Superior Court
on June 11 and then on June 15, 16, and 17, regarding the establishment of
a schedule for the preliminary injunction proceeding, this Court was set to
entertain a similar request for a schedule in Delaware on June 19. That date
was postponed to Monday, June 22, to enable Defendants to present their
motion to dismiss or stay.

Importantly, as of June 19, 2009, the California Actions were not
materially ahead of the Delaware Action from a procedural or substantive
standpoint. No judicial officer in the Alameda Superior Court, for example,
had any occasion to become materially involved in the California Actions
before June 22. Nor has any party before me suggested that there is
insufficient time between June 22, when I tentatively scheduled a
preliminary injunction for July 7, 2009, and that date to present their
respective positions on that motion efficiently and effectively. Instead, the
primary danger lies in a risk of wasteful and duplicative proceedings
between the same parties and on the same issues on opposite sides of the
country. As explained infra, however, that risk is minimal to nonexistent in
the present controversy.

Indeed, even ifMc Wane were to apply to representative suits where
no significant prejudice has been shown, I doubt that Mc Wane would apply

23See Dura Pharms., Inc. v. Scandipharm, Inc., 713 A.2d 925, 929 n.l (Del. Ch. 1995)
("Where one person seeking to act in a representative capacity chooses to litigate in Delaware and
another in a different forum, there is little reason to accord decisive weight to the priority of filing,
at least where no prejudicial delay has occurred.").

24See In re Topps Co. S'holder Litig., 924 A.2d 951, 957 (Del. Ch. 2007) (holding
complaints simultaneously filed "when there are trivial time differences").
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on the facts of this case. First, the Complaint in the Harvey Action was filed
the very same day as the tender offer was announced, presumably to
establish a preferred position in any race to the courthouse. This court has
long expressed the "public policy interest favoring the submission of
thoughtful, well-researched complaints - rather than ones regurgitating the
morning's financial press."25 Also, the Harvey and Smith Complaints did
not and could not have contained the same disclosure claims as the
Delaware Action, because Wind River did not file its 14D-9 until a week
after the Harvey and Smith Complaints were filed. Accordingly, it is
debatable whether the Harvey Complaint, as it was initially filed, and the
Delaware Action involve the same issues for purposes of a Mc Wane
analysis. Moreover, if one considers the June 12 Alam or KBC Complaints
as earlier-filed and ignores their representative nature, the time difference
between those filings and the June 16 filing of the Delaware Action is not
the type of delay, given what occurred between June 12 and June 16, that
would trigger an application of Mc Wane. " Although equity disfavors those
who slumber on their rights, the inverse is not always true-this Court
should not necessarily reward the most fleet-of-foot in a sprint to the
courthouse.27

Second, Defendants' argument that "[t]his Court has granted first-
filed status to actions filed in other jurisdictions weeks (as opposed to days

25Biondi v. Scrushy, 820 A.2d 1148, 1162 (Del. Ch. 2003) (in the context of a
representative action, the court examined the fulsomeness of a foreign complaint compared to the
Delaware complaint to determine whether the foreign action should be entitled to first-filed status
or a favorableforum non conveniens ruling). A review of the eight-page (ten-page including the
cover and signature pages) Harvey Complaint reveals that it contains generalized allegations,
based on recent financial results and sanguine forward-looking statements in Wind River's Form
10-K, that the price Intel is offering is unfair. Likewise, the Complaint alleges that the Wind River
Board improperly modified the Wind River shareholder rights plan to allow for the Proposed
Transaction, and that the Company has unnamed "other defensive measures" in place, which
preclude other potential acquirers from bidding for Wind River's common stock. See DOB Ex. A.

26See In re Citigroup, 964 A.2d at 116 (finding actions contemporaneous when filed
"only a few days apart"); In re Bear Stearns, 2008 WL 959992, at *3 (competing actions are
contemporaneously filed when filed only "three days and seven days after the filing of the first
New York cases"); Sprint Nextel Corp. v. iPCS, Inc., 2008 WL 2737409, at *15 (Del. Ch. July 14,
2008) (competing actions are contemporaneously filed when filed only "three business days
apart").

27This does not rule out any potential reward for the representative plaintiff who is
quickest on the draw. As this court previously held: "The fact that the court treats these actions as
contemporaneously filed does not mean that the first time-stamp should lose all relevance. In close
cases where the issue of convenience is in equipoise, it makes sense as a matter of comity to regard
the first time-stamp factor as a tipping one in aforum non conveniens analysis." In re IBP, Inc.
S'holder Litig., 2001 WL 406292, at *8 n.19 (Del. Ch. Apr. 18, 2001).
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or hours) before litigation has commenced in Delaware" is not compelling.
Defendants rely on four cases in support of their position.28 Plaintiffs
counter by distinguishing those cases and emphasizing the representative
nature of the actions presently in issue.29

Each of the four cases cited by Defendants fits snugly into a true
Mc Wane situation, where a defendant in an earlier-filed action somewhere
else files suit in Delaware against the plaintiff in the earlier-filed action to
defeat the initial plaintiffs (the Delaware defendant's) choice of forum.3"
This point is perhaps easiest to see-literally-by looking at the case
captions and the timing of the dueling actions. In Xpress Management v.
Hot Wings, the court stated that "Hot Wing's March 23 action is currently
pending in Canada and predates Xpress's petition in this court by nearly
two weeks."3' In Lipman v. National Medical, the court noted that the
"earlier New York action was filed by National."3 2 In Welbilt v. American
Standard (d/b/a Trane), the court pointed out that "nine days after
American Standard filed the Texas Action ... Welbilt filed this [Delaware]
action."" Finally, in Dura Pharmaceuticals v. Scandipharm, the Delaware
court addressed "defendant's motion to dismiss or stay this action in favor
of an action filed by it in . . .Alabama."34

In this case, neither Rosen nor any class member was defending an
earlier-filed action by Wind River or Intel or any of the Individual
Defendants in California. Rather, the earlier-filed California Actions were
filed by plaintiffs purporting to represent the same class of individuals as
Rosen. Accordingly, the concern that motivated the four decisions cited by
Wind River-i.e., that a defendant elsewhere might jockey for its own

28DOB at 7, 9, citing Xpress Mgmt., Inc. v. Hot Wings Int'l, 2007 WL 1660741, at *4
(Del. Ch. May 30, 2007) (finding that a Canadian action filed eleven days prior to a Delaware
action "satisfies the first-filed prong" under Mc Wane); Lipman v. Nat ' Med. Waste, Inc., 1991 WL
275762, at *1-2 (Del. Ch. Dec. 11, 1991) (according first-filed status to a New York action filed
approximately two weeks before similar litigation was filed in Delaware); Dura Pharms., Inc. v.
Scandipharm, Inc., 713 A.2d 925, 928-29 (Del. Ch. 1998). DLB at 1, citing Welbilt Corp. v. Trane
Co., 2000 WL 1742053, at *3 (Del. Ch. Nov. 17, 2000) (finding that a Texas action filed nine days
before a similar action was first-filed under Mc Wane). Neither side relied upon or distinguished In
re Chambers Dev. Co. S'holders Litig., 1993 WL 179335, at *7 (Del. Ch. May 20, 1993)
(indicating that a Delaware action filed nearly two weeks after a foreign-filed action was "in the
same general time period as the present action [so as] to be considered contemporaneous").

29See PLB at 2-4.
30See Mc Wane, 263 A.2d at 283.
"Xpress, 2007 WL 1660741, at *4.
32Lipman, 1991 WL 275762, at *1.
33 Welbilt, 2000 WL 1742053, at * 1.
34Dura, 713 A.2d at 926.
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choice-of-forum by later filing in Delaware-is not present here. Thus, I do
not consider those cases controlling in these circumstances. Instead, I find
more helpful the particular concerns inherent in a representative action of
this type and, consistent with the case law discussed supra, will apply
something akin to a forum non conveniens analysis.

C. Applying Forum Non Conveniens

As explained supra Part II.A, five of the six forum non conveniens
factors have some relevance to this dispute: (1) the applicability of
Delaware law, (2) the relative ease of access to proof, (3) the availability of
compulsory process for witnesses, (4) the pendency or nonpendency of a
similar action or actions in another jurisdiction, and (5) all other practical
considerations that would make the trial easy, expeditious, and
inexpensive."

The first factor strongly favors Delaware. Although this action may
not involve, on its face, cutting-edge or terribly novel issues of Delaware
corporate law, it does implicate important aspects of Delaware law in that it
involves the application of fiduciary duty law to corporate officers and
directors in the context of an $884 million tender offer. The second factor,
relative ease of access to proof, tilts in favor of the California Actions.
Nevertheless, as this court has stated before, "most corporate litigation in
the Court of Chancery involves companies and documents located outside
of Delaware," and this mere inconvenience, without more, does not warrant
a stay or dismissal." Similarly, the third factor, the lack of compulsory
process in Delaware favors California, but Defendants have not pointed to
anyone who is outside of this Court's jurisdiction who could not be reached
via its commissions procedure." The immediate issue is whether a
preliminary injunction hearing should proceed here, in Delaware, or in
California. Typically, such hearings are conducted on a paper record with
few, if any, live witnesses. Moreover, because those witnesses often are
aligned with one or more of the parties, they generally do not require
compulsory process to obtain their appearance." The fourth factor requires
careful attention in that the California Actions involve essentially the same

35In re Bear Stearns, 2008 WL 959992, at *5.
6Ryan v. Giford, 918 A.2d 341, 351 (Del. Ch. 2007).
37Id.
38See Berger v. Intelident Solutions, Inc., 906 A.2d 134, 136-37 (Del. 2006)

("[A]lthough it would be more convenient for Florida witnesses to give testimony in Florida, they
could testify in Delaware by deposition or appear here voluntarily, if requested . . . .")
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parties and raise similar issues. I will discuss that factor momentarily. The
sixth factor, other practical considerations, might weigh in favor of
California in some respects, but does not suggest that Defendants would
suffer any serious hardship, if they were required to litigate this dispute in
Delaware. Indeed, none of the relevant forum non conveniens factors
severally or jointly, as applied to the facts and circumstances of this action,
demonstrate the kind of hardship that would cause this Court to stay or
dismiss the Delaware Action.

As explained supra Part II.A, however, principles of comity and
judicial efficiency, both at this Court and our sister court in Alameda
County, California, could tip the balance so significantly as to cause a stay
of this action. In particular, this Court appreciates the importance, where
possible, of avoiding situations where two courts of competent jurisdiction
end up aligned on a collision course, which could result in conflicting
judgments. The Court also generally eschews decisions that would require
parties, such as Defendants here, to litigate nearly identical actions
simultaneously in two distant forums. To this end, I contacted Judge Steven
Brick of the Alameda Superior Court, who is handling the Consolidated
California Action, to discuss how best to proceed. Given these specific
circumstances, both Judge Brick and I agreed that only one of our two
courts should hear a preliminary injunction motion regarding the Proposed
Transaction. Neither Judge Brick nor I saw any need for two actions to
proceed on different coasts, concerning the same transaction. Because the
only currently pending motion to dismiss or stay is before me, we agreed
that I should decide that motion first and determine whether or not this
dispute should go forward here. Judge Brick further indicated that if I
decided this case should move forward here, he would expect to stay the
California Actions before him. Thus, the fourth forum non conveniens
factor does not point to a likelihood of serious, let alone overwhelming,
hardship to Defendants from litigating the Delaware Action.

Having determined that this action should proceed in Delaware and
ascertained that, in that event, the California Actions probably would not
continue, I do not perceive any material risk of inconsistent rulings or other
conditions inimical to a proper sense of comity.

III. CONCLUSION

For the reasons expressed in this memorandum opinion, I deny
Defendants' motion to stay or dismiss the Delaware Action in favor of the
California Actions. I will hear Plaintiffs' motion for a preliminary
injunction on July 7, 2009 at 10:00 a.m. EDT. To that end, the parties shall
promptly submit an appropriate expedited scheduling order.
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In addition, I invite the plaintiffs in the California Actions and
California Lead Counsel and any of the other firms involved in the
California Actions to participate in the Delaware Action."

IT IS SO ORDERED.

IN RE SUNBELT BEVERAGE CORP. SHAREHOLDER
LITIGATION

No. 16089-CC

Court of Chancery of the State of Delaware, New Castle

February 15, 2010

S. Mark Hurd, Esquire, and Samuel Taylor Hirzel II, Esquire, of Morris,
Nichols, Arsht & Tunnell LLP, Wilmington, Delaware; Of Counsel:
Preston H. Longino, Esquire, of Law Office of Preston H. Longino,
Phoenix, Arizona, Attorneys for Plaintiff.

Jesse A. Finkelstein, Esquire, Srinivas M. Raju, Esquire, and Blake
Rohrbacher, Esquire, of Richards Layton & Finger, P.A., Wilmington,
Delaware; Of Counsel: Howard Graff, Esquire, and Judith R. Cohen,
Esquire, of Dickstein Shapiro LLP, New York, New York, Attorneys for
Defendants.

CHANDLER, Chancellor

This consolidated breach of fiduciary duty and appraisal proceeding
arises out of the August 22, 1997 merger (the "Merger") of SBC Merger
Corporation ("SBC") with and into Sunbelt Beverage Corporation

3I also would expect that any claims asserted in the California Actions but not included
in the Delaware Action could proceed here, subject to this Court's rules, including allegations
concerning the shareholder rights plan, as well as the underdeveloped theory upon which a
shareholder could seek a remedy on the basis of the so-called "Top-Up Provision." See DOB Ex.
K $$ 35-38 (alleging wrongdoing without specifying whether the provisions on their own or in
combination should be viewed under the general principles articulated in Revlon, Inc. v.
MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986); Unocal Corp. v. Mesa
Petroleum Co., 493 A.2d 946 (Del. 1985); Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983);
Blasius Indus., Inc. v. Atlas Corp., 564 A.2d 651 (Del. Ch. 1988); or something else).
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("Sunbelt"). One consequence-and a specific goal-of the Merger was the
cash-out of Jane Goldring ("Goldring" or "Plaintiff') as a minority
shareholder in Sunbelt.

Goldring contends that members of the Sunbelt board of directors
("Defendants") violated their fiduciary duties in cashing her out at an unfair
price, for which Goldring seeks rescissory relief in the form of Arizona,
Maryland, or another state in Sunbelt's wholesale alcohol distribution
portfolio. In the alternative, Goldring seeks an appraisal of the fair value of
her shares of Sunbelt stock as of the Merger date, an award of interest on
the value of her shares, and an award of all costs and expenses, including
attorneys' and experts' fees. Defendants, meanwhile, ask this Court to
determine that the fair value of Sunbelt's stock at the time of the Merger was
$45.83, that the Merger process was entirely fair, and that Goldring should
not be awarded interest or attorneys' and experts' fees. Finally, defendants
also ask the Court to strike exhibit A to Goldring's post-trial answering
brief.

For the reasons set forth below, I determine that the fair value of
Sunbelt at the time of the Merger was $114.04 per share. I award Goldring
her pro rata share of Sunbelt's fair value on the date of the Merger, as well
as pre- and post-judgment interest, compounded quarterly, at the legal
interest rate. I also award Goldring all of her court costs and her experts'
fees, but not her attorneys' fees. Lastly, I grant defendants' motion to strike
exhibit A to Goldring's post-trial answering brief.

I. BACKGROUND

A. The Parties

Plaintiff Jane Goldring was an individual shareholder in Sunbelt.
At the time of the Merger, Goldring held 120,0001 shares of Sunbelt stock,
or approximately 14.9% of the company. Although Goldring was the
named stockholder, her husband, William Goldring, managed the
investment pursuant to a permanent power of attorney to control all matters

'In their pre-trial stipulation, the parties agreed that Goldring held 120,000 shares of
Sunbelt stock. The parties also stipulated that Goldring acquired her shares through two separate
transactions, which, as discussed below, involved 54,000 shares and 60,000 shares, respectively.
This appears to be a case in which the whole is greater than the sum of its parts. Given, however,
that the parties agreed that Goldring held 120,000 shares, I will not probe more deeply the details
relating to the number of shares Goldring held.
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related to the Sunbelt stock. The Goldring family has been engaged in the
wholesale liquor business for four generations. Goldring viewed her
investment in Sunbelt as a long-term investment, which would enable her to
increase the presence and market share of the Goldring family in the
wholesale alcohol distribution industry.

Defendant Sunbelt is a privately-held Delaware corporation engaged
in the business of wholesale distribution of wine and spirits in multiple
states. Sunbelt formerly was a division of McKesson Corporation
("McKesson"), a public corporation that in 1988 began to divest its wine
and spirits operations. McKesson approached Ray Herrmann
("Herrmann"), the former Vice-Chairman of McKesson Wine & Spirits, to
inquire whether he would be interested in purchasing McKesson Wine &
Spirits from McKesson. Herrmann responded by organizing a group of
investors, including investment funds from the private investment firm of
Weiss, Peck, and Greer ("WPG"), 3 to purchase McKesson Wine and Spirits.
That purchase constituted the birth of Sunbelt. The consideration
McKesson received for its 1988 sale of McKesson Wine & Spirits included
a block of stock in Sunbelt and the right to designate a member of Sunbelt's
board of directors so long as McKesson was a Sunbelt shareholder.
Following this sale, McKesson and WPG were the primary shareholders of
Sunbelt. Several other individuals held smaller amounts of Sunbelt stock
and were involved in the management of Sunbelt.

The individual defendants were all members of Sunbelt's board of
directors from at least mid-1994 through at least August 1997. These
individuals include: Herrmann, Eugene Luciana, Herman Merinoff
("Merinoff'), Charles Merinoff, Spencer Merinoff, and Charles Andrews.
Notably, the Merinoffs had been involved in the wholesale alcohol
distribution industry for at least three generations.

B. Industry Background

In 1997, at the time of the Merger, a large number of states
regulated the sale and importation of alcoholic beverages through a three-
tier system, with suppliers at the top, wholesalers or distributors in the
middle, and retailers at the bottom. Separate licenses were required to

2For purposes ofthis Opinion, I will not differentiate between Goldring and her husband
when I describe business activities and decisions.

3WPGs involvement in this diverstiture was its first foray into the wholesale alcohol
distribution industry.
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operate at each tier. Suppliers of alcoholic beverages generally could sell
only to licensed in-state wholesalers, and wholesalers in turn generally
could sell only to licensed in-state retailers. As of 1997, there were no
publicly-traded distributors in the United States; regardless of size, these
distributors universally were private closely-held companies, often family-
owned, and did not make public disclosures of financial affairs.

C Goldring Becomes a Sunbelt Shareholder

In 1991, Sunbelt acquired certain alcohol distribution rights in
Florida held by Goldring, and in return issued to Goldring 54,000 shares of
Sunbelt stock. At that time, the controlling shareholder in Sunbelt was
WPG.

D. WPG and McKesson Seek to Sell Their Sunbelt Shares

In 1994, Philip Greer of WPG approached Goldring and asked if
Goldring would be interested in acquiring the majority interest in Sunbelt
held by WPG and McKesson. Goldring declined to make the acquisition
but did express an interest in purchasing some number of additional shares
of Sunbelt stock. Herrmann suggested WPG and McKesson approach
Merinoff to inquire about his interest in purchasing the controlling share of
Sunbelt. By a stock purchase agreement dated March 31, 1994 ("1994
Agreement"), Colmar Investment Company LLC, an investment vehicle for
the Merinoff family and certain other persons close to the Merinoffs,
acquired Sunbelt common stock from WPG, McKesson, and other Sunbelt
stockholders. Peter Pfister ("Pfister") was the WPG representative
principally responsible for WPG's role in the negotiations of this agreement.
The 1994 Agreement permitted the buyers to make purchases of Sunbelt

stock over a period of three years, subject to a formula that would calculate
the purchase price for each round of purchases ("WPG Formula" or
"Formula").4 At the same time as the 1994 Agreement, Goldring entered
into a share purchase agreement ("1994 Shareholder Agreement") and
acquired an additional 60,000 shares of Sunbelt stock. The 1994
Shareholder Agreement established, inter alia, that the WPG Formula
would be the basis for a put of or call on Goldring's shares should certain
triggering events occur.

4There is a significant dispute over the implications of the various components of the
Formula, which I discuss later in this Opinion.
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E. Business Sweetens, Relations Sour

Goldring and Merinoff provide different accounts of events between
March 31, 1994 and August 20, 1997. What is indisputable is that Sunbelt
faced various business challenges in the early stages of that three-year
period, including the loss of a key product line in Florida and South
Carolina, but by 1997 Sunbelt seemed to have overcome those challenges
and had posted record profits for the company. Goldring alleges that after
becoming a Sunbelt shareholder she had received a steady stream of
financial information about Sunbelt's operations, but that the flow
dramatically decreased after the Merinoff interests assumed control of
Sunbelt in 1994. Merinoff denies any decrease in financial information. By
the spring and summer of 1997, an exchange of letters and conversations
occurred, in which Merinoff expressed an intent to acquire Goldring's
shares in Sunbelt, and in which Goldring expressed no interest in parting
with those shares at the price Merinoff was offering. The initial exchange
appears to have occurred during a trip to France. In a letter dated May 22,
1997, Goldring indicated he believed Merinoffs offer price extremely
undervalued Sunbelt, especially given how profitable a year 1997 was
proving to be for Sunbelt. In that letter, Goldring also suggested that an
exchange could be made in which Goldring would acquire full rights to
certain segments of Sunbelt's portfolio in return for Merinoff acquiring
Goldring's shares.

Goldring believed Merinoff s offer price to be so low that she offered
in a June 27, 1997 letter to purchase the entirety of the Sunbelt stock she did
not already own. The purchase price of Goldring's offer was identical to the
per-share price Merinoff had proposed for Goldring's own stock. If any
other Sunbelt shareholder took Goldring's offer seriously, no one accepted.
The letter and Goldring's offer had no impact. Merinoff reemphasized his
intent to acquire Goldring's shares, and Goldring reemphasized her view
that Merinoffs valuation of Sunbelt stock was off the mark.

F. A Brewing Relationship with Young's Market

The summer of 1997 also saw an acceleration of planning for a stock
swap between Sunbelt and Young's Market, the largest wholesale alcohol
distributor in California as of 1997, with each company receiving 15% of
the other. Goldring appears to have heard of the proposed relationship with
Young's Market through the grapevine, and she believed a business
relationship between Sunbelt and Young's Market would greatly enhance
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the value of Sunbelt, particularly given the consolidation in the industry that
was occurring at that time. She mentioned this relationship and the business
benefits in her June 27, 1997 letter. Yet in a July 14, 1997 letter, Merinoff
informed Goldring that the stock swap with Young's Market was dependent
upon Goldring's 15% share in Sunbelt being the Sunbelt stock that would be
used in the stock swap. In that same letter, Merinoff expressed his
recollection that Goldring had previously made a verbal agreement with
Merinoff to relinquish her shares upon Merinoffs request, at a price to be
determined by the WPG Formula. On July 21, 1997, Herrmann sent
Goldring a letter expressing that he too recollected that Goldring had
previously promised Merinoff that Goldring would relinquish her Sunbelt
stock upon request.

G. Final Purchase of Stock from McKesson and WPG

On July 31, 1997, McKesson and WPG sold their last remaining
shares of Sunbelt stock to the Merinoffs ("July 31, 1997 Transaction" or
"1997 Transaction"). The WPG Formula price for that transaction was
$45.83. In completing the sale and parting with the last of its Sunbelt stock,
McKesson was no longer entitled to a seat on Sunbelt's board of directors.

H. The August 6, 1997 Board Meeting

Sunbelt's board convened a week later, on August 6, 1997, to discuss
a variety of matters, including the proposed business alliance with Young's
Market. The board discussed the promises Goldring was said to have made
relating to relinquishment of her stock at Merinoff s request, as well as her
denial of having made any such promises. Before the conclusion of the
meeting, the board authorized Sunbelt's officers to obtain a fairness opinion
for a $45.83 per-share offer for Goldring's stock.

I. The Hempstead Fairness Opinion

5Vern Underwood, the President, Chairman, and CEO ofYoung's Market, testified in a
2001 deposition that he had never given a thought to which 15% of Sunbelt's stock Young's
Market would need to acquire in 1997. That is, it appears Young's Market was indifferent to
whether the Sunbelt stock was stock owned by Goldring or stock owned by any other Sunbelt
shareholder, or newly issued shares of Sunbelt.
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Between Friday, August 8, 1997, and Friday, August 15, 1997, Mark
Penny of Hempstead & Co. conducted a valuation of Sunbelt and prepared a
fairness opinion for a proposed Sunbelt stock transaction at $45.83 per
share. Penny prepared this opinion in one week's time while simultaneously
working on and traveling for another project. Penny's opinion used the
following valuation approaches (and reached the following valuations): a
discounted cash flow analysis ($36.68 per share); an analysis of prior
transactions involving Sunbelt stock ($45.83 per share);6 and an asset-based
approach ($33.57 to $37.06 per share). On the basis of these valuations,
Penny issued a fairness opinion that $45.83 was a fair price for a share of
Sunbelt stock.

J The August 18, 1997 Board Meeting

On August 18, 1997, Penny presented his fairness opinion to the
Sunbelt board. The Sunbelt board then issued two authorizations: first, a
call (the "Call") on Goldring's shares per the 1994 Shareholder's
Agreement-which specified the Call would be at the WPG Formula-and,
second, a freeze-out merger at the same WPG Formula price, or $45.83 as
of July 31, 1997. The Merger became effective on August 22, 1997.

K Litigation Commences

By letter to Sunbelt dated September 9, 1997, Goldring demanded
appraisal of her shares under Delaware law. On December 12, 1997,
Goldring filed her appraisal action in this Court, seeking a determination of
the statutory fair value of her stock on August 22, 1997 plus interest, fees,
expenses, and costs arising out of the Merger. Nearly two years later, on
August 12, 1999, Goldring filed a common law action for breach of
fiduciary duty against Sunbelt and defendants, seeking rescission and
rescissory damages. The latter filing occurred within weeks of a final
decision by the United States District Court for the Southern District of
New York that compelled Goldring to participate in arbitration that Sunbelt
sought pursuant to the 1994 Shareholder Agreement. I stayed the Delaware
proceedings, pending the outcome of arbitration in New York. The New
York arbitration hearing was conducted from October 1, 2001. On

6The earlier transactions were those involved in the July 31, 1997 sale of McKesson's
and WPG's shares in Sunbelt, at the WPG Formula price.
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December 18, 2001, the arbitration panel held that the Call and the Merger
were attempts to eliminate Goldring as a minority shareholder without
notice and without legal justification and to obtain her stock at a formula
price, and that the Call was neither valid nor supported in law or in fact.
The panel also held that it found no persuasive evidence that Goldring had
ever promised she would relinquish her shares to Merinoff upon request, at
the WPG Formula price or at any other price.

Following the conclusion of the New York arbitration, I lifted the
stay on the Delaware proceedings and consolidated Goldring's appraisal
action and her common law breach of fiduciary duty action. A three-day
trial in the consolidated action was held on April 14, 16, and 17, 2009.

L. Expert Valuations

At trial, I heard testimony from valuation experts for both Goldring
and defendants. Goldring's expert was Dr. Richard S. Ruback, the Willard
Prescott Smith Professor of Corporate Finance at the Harvard Business
School. Defendants' expert was Robert Reilly, a managing director of
Willamette Management Associates, which is a valuation consulting,
economic analysis, and financial advisory services firm.

Ruback used the following valuation approaches (and reached the
following valuations): a discounted cash flow analysis ($114.04 per share)7

and a comparable transactions analysis ($104.16 per share).
Reilly used the following valuation approaches (and reached the

following valuations)9 : a discounted cash flow analysis ($36.30 per share),
an analysis of earlier transactions involving Sunbelt stock ($45.83 per
share), '0 and an asset-based approach ($42.12 per share).

This analysis and per-share value are Ruback's corrections to Reilly's own discounted
cash flow analysis, to account for what Ruback believes are overstatements in Sunbelt's weighted
average cost ofcapital. The Ruback and Reilly valuation models thus do not differ in terms ofthe
underlying financial inputs. I note that Ruback had prepared an earlier discounted cash flow
analysis, which involved corrections to Penny's own discounted cash flow analysis and which
valued Sunbelt at $116.77 per share. One source of divergence between this value and $114.04 is
the differing amounts for Sunbelt's fully diluted shares outstanding, as applied in the Reilly and
Penny analyses.

8I will discuss below details relating to two versions of Ruback's comparable
transactions analysis. The final operative per-share value, however, is $104.16.

These valuations are described in defendants' post-trial briefs as those based upon
Reilly's initial calculations but also "adjusted based upon the trial evidence." Defs.' Post-Trial
Br., 62.

loThe prior transactions were those involved in the July 31, 1997 sale of McKesson's
and WPG's shares in Sunbelt, at the WPG Formula price.
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II. ANALYSIS

This case consists of both an entire fairness action" and a statutory
appraisal action. The dual prongs of entire fairness-fair dealing and fair
price-must both be satisfied.12 Here, defendants bear the burden of
demonstrating that the Merger was entirely fair, as they did not "use any of
the procedural devices that could temper . .. the application of the entire
fairness standard, such as a special negotiating committee of disinterested
and independent directors or a majority-of-the-minority stockholder vote
provision."1 The element of fair price, furthermore, relates closely to the
determination of fair value under the Delaware appraisal statute, 8 Del. C. §
262.14 I therefore begin my analysis by examining briefly the issue of fair
dealing and then turn to the related issues of fair price and statutory
appraisal. I conclude with an examination of additional considerations,
including the shifting of fees and costs, and defendants' motion to strike an
exhibit to Goldring's post-trial answering brief.

A. Fair Dealing

The goal of the Merger was to eliminate Goldring as a Sunbelt
shareholder for the sole purpose of enabling the Merinoff family to join
forces with Young's Market. The various attempts to acquire Goldring's
shares in the months and weeks leading up to the Merger, itself ultimately a
method of last resort, provide clear evidence of the intent behind the
Merger. In their totality, defendants' tactics and approaches were nothing
short of strong-armed. Sunbelt board members first communicated directly
with Goldring in an attempt to acquire her Sunbelt shares at the WPG
Formula price, alleging in a coordinated attack that Goldring had promised
to sell her shares back to the Merinoffs upon the simple request from the
Merinoffs that she do so. When these efforts bore no fruit, defendants
issued the Call on Goldring's shares, which under the terms of the
Shareholder Agreement was priced per the WPG Formula. Not

"The relevant standard of review in this case is entire fairness, as there is no dispute
that all defendants stood on both sides of the transaction. See Kahn v. Lynch Commc'ns Sys., Inc.,
638 A.2d 1110, 1117 (Del. 1994).

12See Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983).
3Delaware Open MRIRadiology Assoc. v. Kessler, 898 A.2d 290,311 (Del. Ch. 2006).
14For additional discussion of this, see id. at 312 (noting that the "key issues relevant to

each type of claim are common, and the differing rubrics have relatively little influence on the
bottom line outcome of the case, which turns on whether the merger was financially fair.").
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surprisingly, the New York arbitration panel ultimately held the Call to be
without justification in law or fact. Having foreseen the possibility that a
court or arbitration panel may hold the Call to have been unjustified,
defendants also approved a squeeze-out merger, devoid of procedural
protections, as a final means of forcing Goldring out of the company and
obtaining her 15% stake.

The process here was anything but fair. Instead, defendants
employed a process that was jerryrigged every step of the way and that was
transparent in its goal to eliminate Goldring before a stock swap with
Young's Market, and to obtain her stock at the WPG Formula price. The
ultimate step in the process, the Merger, included no procedural protections
designed to ensure arm's-length bargaining or to approximate a fair
valuation procedure. There was no special committee, no opportunity for
genuine negotiations regarding the merger consideration, and no
dissemination of material information that would level the playing field and
prevent Goldring from becoming a drastically disadvantaged minority
shareholder. Before the Merger was authorized, defendants obtained a
fairness opinion for the proposed merger consideration of $45.83. Yet that
fairness opinion itself is highly suspect. It was produced in approximately
one week-during which the lead appraiser was busy working on at least
one other matter that included a cross-country site visit and, thus, unable to
work extensively and meaningfully with Sunbelt representatives-and just
before the Sunbelt board meeting at which the board voted to issue the Call
and to authorize the Merger. The "fairness opinion" was a mere
afterthought, pure window dressing intended by defendants to justify the
preordained result of a merger at the Formula price of $45.83 per share. In
short, defendants abjured any semblance of a fair process.

B. Fair Value and Statutory Appraisal

The fairness of the Merger price is an analytical question "common
to both the entire fairness and appraisal claims."' 5 For the purposes of fair
value, I will address the claims as one, through an analysis of the various
methodologies employed in the parties' determination of Sunbelt's value at
the time of the Merger. On the basis of that analysis I will determine which
methodologies are most appropriate under Delaware law and in light of the
particular circumstances of this case. On that basis, I will then determine
the fair value of Sunbelt at the time of the August 22, 1997 Merger.

"Id. at 311.
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1. WPG Formula

At the heart of defendants' argument lies the WPG Formula. As
discussed above, the WPG Formula determined the per-share price of
Sunbelt stock for purposes of stock transactions that occurred between 1994
and 1997 and involved Herman Merinoff and others acquiring the
remaining holdings of McKesson and WPG in Sunbelt. Defendants
describe the WPG Formula as the outcome of an arm's-length negotiation
between sophisticated parties and, thus, relevant under Delaware law as
evidence of the fairness of the price Goldring received for her shares in the
1997 Merger, even if the negotiations underlying the Formula occurred in
1994 (three years before the cash-out Merger was even contemplated).
Goldring asserts that there is no basis to assume the WPG Formula reflects
fair value and that defendants' reliance on transactions pursuant to the
Formula is circular. Ultimately, I conclude that the WPG Formula price is
neither relevant to nor evidence of fair value and, thus, I decline to accord it
any weight whatsoever in my determination of Sunbelt's fair value at the
time of the Merger.

Defendants are correct in their assessment of the evidentiary import
Delaware courts have accorded prior transactions in a company's stock.
That import is grounded in the reasoning that the "fact that major
shareholders ... who had the greatest insight into the value of the company,
sold their stock ... at the same price paid to the remaining shareholders ...
powerfully implies that the price received was fair."1 6 Additionally, even
when provided with the results of expert valuations, a court may find arm's-
length negotiations to be the most persuasive evidence of fair value.'" But
the cases to which defendants direct the Court involved transactions very
different from the July 31, 1997 Transaction, and those differences are fatal
to defendants' argument.

The 1997 Transaction did constitute an exchange of Sunbelt shares
for cash, did occur in the weeks leading up to the Merger, and did involve
sophisticated parties, both of which were members of (or had
representatives on) Sunbelt's board of directors immediately before the 1997

16 Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 117 (Del. 1995) (quoting
Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1134, 1143 (Del. Ch. 1994)).

17See, e.g., Prescott Group Small Cap, L.P. v. Coleman Co., 2004 WL 2059515, at *32
(Del. Ch. Sept. 8, 2004) (finding that "the most reliable and persuasive evidence of [the
company's] fair value at the time of the [merger] is the value of the consideration that was
negotiated at arm's length, and that [the acquirer] actually paid, to acquire the controlling interest
[in the company] and to cash out the options held by minority shareholders.").
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