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Unreported Cases

INTRODUCTION

UNREPORTED CASES is a continuing feature of the DELAWARE

JOURNAL OF CORPORATE LAW. Select unreported cases of a corporate
nature that have not been published by a reporter system are included.
The court's opinions and memorandum opinions are printed in their
entirety, exactly as received.
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THERAVECTYS SA
V.

IMMUNE DESIGN CORP.

In the Court of Chancery of the State of Delaware

C.A. No. 9950-VCN

MEMORANDUM OPINION

Date Submitted: January 14, 2015
Date Decided: March 9, 2015

P. Clarkson Collins, Jr., Esquire, Jason C. Jowers, Esquire, and Albert J.
Carroll, Esquire of Morris James LLP, Wilmington, Delaware, and
Steven B. Feirson, Esquire, Diane Siegel Danoff, Esquire, and David A.
Kotler, Esquire of Dechert LLP, Philadelphia, Pennsylvania, Attorneys
for Plaintiff.

Todd C. Schiltz, Esquire of Drinker Biddle & Reath LLP, Wilmington,
Delaware, and Steven F. Barley, Esquire, Steven P. Hollman, Esquire,
Scott R. Haiber, Esquire, and Marc A. Marinaccio, Esquire of Hogan
Lovells US LLP, Baltimore, Maryland, Attorneys for Defendant.

NOBLE, Vice Chancellor.

Plaintiff Theravectys SA ("TVS") and Defendant Immune Design
Corp. ("IDC") are two biotechnology companies, each of which has
conducted clinical trials of lentiviral vector vaccines in humans. Both
companies used a common manufacturer to produce many of their
lentiviral vectors despite the fact that TVS's contract, which was entered
into first, contained an exclusivity provision restricting the
manufacturer's work for third parties and confidentiality provisions
protecting TVS's confidential information. TVS asserts claims of
tortious interference with contractual relations and misappropriation of
trade secrets against IDC. It seeks a preliminary injunction halting IDC's
continuing use of its allegedly ill-gotten gains. IDC defends, in part, that
it had no knowledge of the manufacturer's obligations to TVS and that it
never received any TVS trade secret.
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I. BACKGROUND'

A. TVS Contracts with Henogen

TVS is a privately-held biotechnology company based in Paris,
France. The company specializes in the development of a new
generation of therapeutic vaccines based on lentiviral vector ("LV")
technology. Lentiviruses are infectious agents that can serve as
instruments, i.e., vectors, to deliver genes into cells.2 They are "adept at
gene delivery because they can cross the intact membrane of the nucleus
of the target cell and thus infect both dividing and nondividing cells."3

LVs are used for both gene therapy and vaccination.4 "For vaccination,
lentiviruses are used to introduce an antigen . . . to activate a patient's
immune response to fight the associated disease . . . ."' Currently, most
LVs are developed for application to cells outside the body. While LVs
developed for application to cells inside the body, i.e., in vivo, are a
promising technology, no such LV has been approved as a licensed

drug.
On October 7, 2010, TVS entered into a Services Agreement (the

"TVS- Henogen Agreement")' with Belgian contract manufacturing
organization ("CMO"), Henogen SA ("Henogen"). TVS selected
Henogen to produce LVs intended for in vivo use because of Henogen's
fully cGMP-capable facility,8 its experience manufacturing LVs, and its
convenient European location. TVS negotiated (despite Henogen's
reluctance) for an exclusivity provision (the "Exclusivity Provision") that
provided:

For the whole duration of this Agreement, and for a one (1)
year period following its termination or expiration, Henogen

'This section provides a broad overview of the facts. Other facts are developed
when appropriate in the analysis section. Exhibits submitted by TVS, attached to the
Transmittal Affidavit of Albert J. Carroll, are cited as "TVS Ex. ." Exhibits submitted by
IDC, attached to the Transmittal Affidavit of Todd C. Schiltz, arc cited as "IDC Ex.
." Portions of some witnesses' testimony were given through interpreters. In addition, some
record documents have been translated into English. The accuracy of such translations has
not been questioned.

2pening Expert Report of Dr. Farzin Farzanch ("Farzanch Op. Report") (TVS
Ex. A) 24.

Id
4 d. 25.
5Id
61d. 27.
7Compl. Ex. A ("TVS-Henogen Agmt.").
8cGMP stands for "current good manufacturing practices," i.e., guidelines that

relevant agencies impose on pharmaceutical companies.
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undertakes to inform TVS of any request made by any third
party to Henogen to participate in any way to the
manufacturing process of a vaccine based on lentiviral DNA
Flap vectors. Henogen shall then decline such third party's
request if TVS-at its discretion-asks Henogen to decline
it. 9

TVS bargained for the Exclusivity Provision, in addition to
confidentiality provisions, to protect its "knowledge, know-how, and
related trade secrets," which would necessarily be transferred under the
TVS-Henogen Agreement.'0  Further, during the course of their
collaboration, Henogen would develop additional valuable confidential
information properly belonging to TVS."

In December 2012, TVS initiated a Phase I clinical trial to test its
LV vaccines in HIV patients, becomin the first company to launch
clinical trials using in vivo LV vaccines. TVS, as a spin-off from the
Pasteur Institute, a French non- profit famous for groundbreaking HIV
research, decided to focus on HIV applications. It anticipated that
proving the safety and efficacy of its technology with HIV would attract
investors, collaborators, and licensing opportunities, allowing it to
expand into other product candidates, such as treatments for cancer. TVS
has since completed its Phase I trial and reported results.

As a result of its partnership with Henogen, TVS became the first
company to develop a bio-production process for the cGMP manufacture
of LV vaccines.'3

B. IDC Contracts with Henogen

IDC is a public biotechnology company headquartered in Seattle,
Washington, focused on developing therapeutic vaccines to treat cancers
and infectious diseases. In late 2011, IDC began searching for a CMO to
produce in vivo LVs for its own clinical trials, which would focus on a
form of cancer. While IDC had already developed its own LV
technology, it needed a CMO with adequate facilities to produce cGMP
compliant LVs in sufficient volume for a clinical trial.

In early 2012, IDC chose Henogen as its CMO after an apparently
comprehensive selection process.14  Among other desirable qualities,

9TVS-Henogen Agmt. § 2.6.
toDcp. Tr. of Renaud Vaillant, Oct. 22-23, 2014 ("Vaillant Dcp.") (TVS Exs. G-1)

308.
"Id.
12Aff. of C6cilc Bauche T 17. Bringing vaccines to market is a long process that

requires several rounds of trials and regulatory approval. Compl. ¶ 9.
1
3 Dep. Tr. of Dr. C6cile Bauche, Oct. 22, 2014 (TVS Exs. K-L) 301.
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Henogen had previously manufactured cGMP LVs for well-known
companies. 15

IDC's contract with Henogen provided in part:

3.3.3 [Henogen] is free to supply to IDC the [Henogen]
Confidential Information and all other information to be
supplied by [Henogen] to IDC under this Master
Agreement, and, [Henogen] has the legal right to grant IDC
the rights set forth in Section 10 of this Master Agreement;

3.3.4 to [Henogen's] best knowledge, at the Effective Date,
the use by [Henogen] of [Henogen] Intellectual Property in
accordance with the terms of this Master Agreement and in
performance of the Work hereunder (including without
limitation the manufacture of the Product), do not infringe
any intellectual property rights or industrial property rights
of any third party and do not involve the wrongful use of

16any trade secret or confidential information ....

Henogen also "warrant[ed] that no Intellectual Property rights
whatsoever owned by any third parties or techniques, know-how or
materials that [sic] [would] be used by [Henogen] in the performance of
[Henogen's] activities. ... "

C. TVS Learns of the IDC-Henogen Contract

When TVS learned that Henogen was manufacturing LVs for IDC,
in apparent breach of the TVS-Henogen Agreement, it demanded that
Henogen cease production. When Henogen refused, TVS moved for an
ex parte preliminary injunction in the Commercial Court of Charleroi in
Belgium. An injunction was granted on September 10, 2013,

"IDC's expert, Dr. Philip M. Wallace ("Dr. Wallace"), explains that IDC assessed
more than eleven CMOs as potential candidates. IDC compared the CMOs based on five
major factors and six minor factors. All major factors are standard considerations in the
industry. Expert Report of Dr. Wallace ("Wallace Report") (IDC Ex. 0) 11.

15TVS alleges that IDC's "need for speed" motivated it to select a CMO from
across the Atlantic in order to exploit TVS's confidential information. Dr. Wallace posits that
location and primary language arc generally minor factors when selecting a CMO. Id. at 10.

6Apr. 27, 2012, Master Agmt. between IDC and Henogen (TVS Ex. 20) §§ 3.3.3-
3.3.4.

1
7Id. § 10.1. "Intellectual Property" was defined as "all intellectual property

(whether or not patented), including without limitation, patents, patent applications, know-
how, trade secrets, copyrights, trademarks, designs, concepts, technical information,
manuals, standard operating procedures, instructions, specifications, inventions, processes,
data, improvements and developments." Id. § 1.13.
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temporarily enjoining Henogen from performing further work for IDC or
shipping its product. The next day, IDC learned of this development,
and it subsequently voluntarily intervened in the Belgian litigation to
support Henogen's position.'8  The injunction was ultimately lifted
effective October 22, 2013.'9

Also in October, Henogen sued TVS in the Commercial Court of
Paris (the "French Court"), seeking a declaration that the Exclusivity
Provision was invalid. TVS filed counterclaims against Henogen,
seeking, in part, an injunction to prevent Henogen from shipping IDC's
LVs. IDC was aware of these proceedings, although the scope of its
involvement is disputed.

In January and February 2014, while the French litigation was
ongoing, Henogen agreed to produce an additional batch of LVs for
IDC 20 and to transfer the technology involved in making IDC's LVs to a
new manufacturer "with reasonable promptness."21 IDC and Henogen
agreed to cooperate and assist each other in relation to litigation with
TVS. IDC also demanded assurances from Henogen that it would
perform under the contract.

On March 7, 2014, the French Court held a hearing on TVS and
Henogen's dispute. Between this hearing and the French Court's ultimate
ruling, Henogen shipped LVs to IDC, at IDC's request. IDC wanted to
ensure that it received this material before the French Court could rule
against Henogen.22 On April 11, 2014, the French Court upheld the
validity of the Exclusivity Provision and enjoined Henogen from
performing further work for IDC.23

In May 2014, IDC initiated its own clinical trials, testing its in vivo
LV vaccines in patients. with locally advanced, relapsed, or metastatic
cancer.24 IDC used the LVs that Henogen had produced for those trials.
While IDC no longer works with Henogen, it has a new LV
manufacturer, which received the Henogen- related technology based on
Henogen's technology transfer.

'TVS Ex. 39 at TVS 0000197.
'9Aff. of Renaud Valliant Ex. D. TVS also sued IDC in the United States District

Court for the District of Delaware, but that case was voluntarily dismissed.
20TVS Ex. 48.
2 1TVS Ex. 44 at 1.
22Dep. Tr. of Dr. Wayne Gombotz, Oct. 30, 2014 ("Gombotz Dep.") (TVS Ex. 0)

113.
23TVS Ex. 51. Honogen appealed this decision, but it entered into a settlement

with TVS on January 9, 2015, regarding this dispute, as well as others between the companies.
See Letter to the Court from Todd C. Schiltz, Esq., dated Feb. 19, 2015, Ex. A.

24Expert Report of Dr. Gregory K. Bell ("Bell Report") (TVS Ex. B) 122.
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D. Current Proceedings

TVS filed suit against IDC in this Court on July 24, 2014, alleging
tortious interference with contractual relations, unfair competition,
misappropriation of trade secrets, and unjust enrichment.25

A preliminary injunction hearing was held on January 14, 2015.26
TVS argues that it has a reasonable probability of success on claims of
tortious interference with contractual relations and misappropriation of
trade secrets. It further asserts that absent preliminary injunctive relief, it
will suffer imminent, irreparable injury based on harm to its
development, partnership, and investment opportunities. IDC challenges
all of TVS's claims.

II. ANALYSIS

To earn preliminary injunctive relief, the applicant must
demonstrate three necessary elements: (i) a reasonable probability of
success on the merits of an underlying claim, (ii) imminent and
irreparable harm in the absence of such relief, and (iii) a balance of
equities in its favor.27 Public interest considerations may also be highly
relevant.28  The party seeking such extraordinary relief faces a
"considerable burden" in establishing these necessary prerequisites.29

A. Reasonable Probability of Success on the Merits

Clearly, a showing of a reasonable probability of success falls
below that necessary to secure post-trial final relief. Moreover, a
reasonable probability is not necessarily a strong probability. However,
"[w]here important questions of material fact turn on the credibility of
witnesses, with a focus upon actions they did or did not take based upon
their subjective intent," establishing a record capable of justifying a
preliminary injunction is a difficult task.30  The Court is hesitant "to

25TVS's argument at the preliminary injunction stage was limited to its tortious
interference and misappropriation of trade secrets claims.

The hearing was postponed from November 13, 2014, after TVS requested a
continuance.

2See, e.g., SI Mgmt. L.P. v. Wininger, 707 A.2d 37, 40 (Del. 1998).
28See In re CheckFree Corp. Sholders Litig., 2007 WL 3262188, at *1 (Del. Ch.

Nov. 1, 2007) (treating the public interest as an independent fourth factor in the
preliminary injunction analysis).

29See, e.g., N.K.S. Distribs., Inc. v. Tigani, 2010 WL 2367669, at *3 (Del. Ch.
June 7, 2010).

30BBC Capital Mkt., Inc. v. Carver Bancorp, Inc., 2000 WL 33521113, at *1 (Del.
Ch. Feb. 16, 2000).
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resolve critical factual disputes on interlocutory injunctive motions . . .
[and is] more likely to decline to find satisfaction of the probability of
success prerequisite when the resolution of such disputes is necessary to
the applicant's success."01 On a paper record, the credibility of potential
witnesses cannot often be determined with strong confidence.

1. Tortious Interference

A threshold dispute exists regarding whether Delaware,
Washington, or Belgian law governs TVS's tortious interference claim.32

TVS argues that Belgian law controls, while IDC insists that, if there is a
conflict, Washington law applies. Proving tortious interference may be
somewhat easier under Belgian law, based on that country's theory of
third-party complicity.3 However, at this procedural stage, the choice
between Belgian and Washington law would not affect the analysis. On
the current record, the evidence that IDC improperly interfered with
TVS's contract can be divided between IDC's behavior before and after
September 11, 2013, when it first learned that TVS was suing Henogen.
Under both sets of law, TVS has not established a reasonable probability
of proving tortious interference based on IDC's behavior before that date.
However, also under both sets of law, TVS has established a reasonable
probability of success based on IDC's subsequent conduct.

a. Before the European Litigation

Washington, Belgian, and Delaware law all require a plaintiff to
show that the defendant had at least constructive knowledge of the
contractual obligations with which it allegedly interfered. TVS has
failed to establish that IDC had actual knowledge of Henogen's

3 Donald J. Wolfe, Jr. & Michael A. Pittenger, Corporate and Commercial Practice in
the Delaware Court of Chancery ("Wolfe & Pittenger"), § 10.02[b][2], at 10-12 (2014).

32Thc parties agree that each jurisdiction's law is substantively similar in relation to
TVS's trade secret misappropriation claim, rendering any choice of law analysis in that
context academic.

3The choice between Delaware and Washington law does not present a conflict.
See infra note 43.

34This notion is disputed. Compare Expert Report of Prof. Dr. Arnaud Nuyts
("Nuyts Report") (TVS Ex. T) with Expert Report of Prof. Dr. Matthias E. Storme (TVS Ex.
U). The differences between the experts' views do not affect the Court's conclusions.

35See, e.g., Nuyts Report ¶¶ 108-26 (describing Belgian law); Great Am.
Opportunities, Inc. v. Cherrydale Fundraising, LLC, 2010 WL 338219, at *9 (Del. Ch. Jan.
29, 2010) (applying Delaware law); AR Pillow Inc. v. Maxwell Payton, LLC, 2012 WL
6024765, at *6 (W.D. Wash. Dec. 4, 2012) (applying Washington law).
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contractual restrictions when it retained Henogen.3 6  Whether IDC had
constructive knowledge is a closer issue, but one that TVS has not yet
adequately established.

Henogen was reluctant to agree to the Exclusivity Provision37 and
did not include a similar provision in at least some of its other
contracts.38  Further, the TVS-Henogen Agreement contained a
confidentiality provision that protected the existence of the contract itself
as confidential information.3 There is evidence that CMOs rarely agree
to exclusivity, which would hinder their ability to work for many clients
on many products.4 0 IDC's expert suggests that IDC followed standard
industry protocol when selecting Henogen and that it reasonably relied
on Henogen's assurances regarding its ability to perform under the
contract.41 On this record, the Court cannot conclude with any
confidence that a reasonable biotechnology company would have been
on constructive notice of Henogen's contractual limitations when it
retained the CMO.4 2

b. After the European Litigation Began

However, there is a reasonable probability that TVS may later
establish that IDC tortiously interfered with the TVS-Henogen
Agreement after September 11,2013. The elements of tortious
interference are (i) the existence of a valid contract; (ii) defendant's
knowledge of the contractual relationship; (iii) intentional actions by

31While TVS alleges that IDC sclccted Hcnogen to exploit the knowlcdge it had
devcloped with TVS, the Court cannot ascribe that subjective intent to IDC based on the
current record. Even if IDC were aware of TVS (a conclusion supported by a December
2011 cmail from Hcnogen to IDC (TVS Ex. 14, at 5), as well as a brief 2009 cmail
exchange between an IDC director and a TVS director (Aff. of Jean Pierre Kinet Ex. B)),
an inference that it was aware of Henogen's contractual restrictions is not now supported. The
fact that IDC wanted to ensure that its CMO had prior experience producing LVs before
bcginnin an expensive collaboration is hardly suspicious.

Vaillant Dep. 331-32.
38Id. at 333.
39Id. at 319.
40Dep. Tr. of Dr. Carlos Paya, Oct. 27, 2014 ("Paya Dep.") (TVS Ex. 3) 58-59.

See also Wallace Report 5-6; Gombotz Dep. 74.
41 Wallace Report 15.
42TVS previously represented that its case at the preliminary injunction stage

would include "evidence of what industry practice is in entering into [CMO exclusivity]
agreements. These typc[s] of agreements are fairly common." Tr. of Teleconference on Pl.'s
Mot. for Expedited Proceedings ("Expedited Proceedings Teleconference") 42. IDC, rather
than TVS, has put forward more evidence regarding industry practice. There is no basis to
conclude that mere knowledge of a contract between TVS and Henogen would have put IDC
on notice of the particular provisions at issue here. The cases that TVS cited, some in the
context of interference with business relations, do not direct a different conclusion.
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defendant inducing or causing a breach of the contract; (iv) that
defendant intervened for an improper purpose or used improper means;
and (v) injury suffered by plaintiff.43 On September 11, 2013, Henogen
informed IDC that a Belgian court had issued a temporary injunction
preventing Henogen from continuing work on or shipping IDC's LVs.4
IDC learned that TVS was asserting a contractual breach against
Henogen and was seeking to extend the injunction on a permanent basis.
IDC voluntarily intervened in the Belgian litigation4 5 and later kept itself
aware of the French Court proceedings.6 IDC was on actual notice of
TVS's claims regarding Henogen's contractual restrictions.47

While on notice, IDC negotiated for TVS to produce another batch
of LVs.48Although this agreement was characterized as an addendum to
IDC and Henogen's original contract, IDC provided new consideration
for Henogen to undertake a new obligation. The addendum, entered into
approximately four months after the Belgian litigation commenced,
called for Henogen to manufacture an additional batch of LVs for IDC's
research and development.49 The addendum was executed in the midst
of the French litigation and after TVS had filed suit against IDC in
federal court in Delaware. IDC was aware that TVS claimed that
Henogen was breaching the Exclusivity Provision by working with
IDC.50

In its defense, IDC cites the Restatement (Second) of Torts (the
"Restatement"):

One who, by asserting in good faith a legally protected
interest of his own or threatening in good faith to protect the
interest by appropriate means, intentionally causes a third
person not to perform an existing contract or enter into a
prospective contractual relation with another does not
interfere improperly with the other's relation if the actor
believes that his interest may otherwise be impaired or

43See, e.g., AR Pillow, 2012 WL 6024765, at *6; accord Great Am. Opportunities,
2010 WL 338219, at *9. Because proving tortious interference is, if anything, harder under
Washington or Delaware law than Belgian, Belgian law can be set aside for the analysis
in this subsection.

"TVS Ex. 37.
45TVS Ex. 39.
46Paya Dep. 290.
47See, e.g., Paya Dep. 301 ("We were aware of the exclusivity claim . . . made by

[TVS] in th[c] lawsuits in Belgium, yes.").
48TVS Ex. 48 at IDC00014396.
49Paya Dep. 297.
50 d. at 301.
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destroyed by the performance of the contract or
transaction.5

The Restatement offers an illustration of this limited defense:

A and B both have contracts with C for the purchase of the
same horse from C. When C is about to deliver the horse to
A, B in good faith demands delivery under his contract and
threatens to sue C for damages if delivery is not made. C
thereupon makes delivery to B and is disabled from
performing the contract with A. B's interference is not

52improper ....

IDC seeks the protection of this safe harbor for the actions it took
in enforcing its contract with Henogen after September 11, 2013.
However, while IDC presumably could have taken steps to enforce a
contract that it had entered in good faith, its expanding on its work with
Henogen, while on actual notice of TVS's contractual claims, would
appear improper.

Henogen also transferred technology to IDC's new CM0 53 and, at
IDC's request, accelerated the delivery of some of its product. Henogen
recognized IDC's requested delivery schedule as "a change to the Master
Agreement dated 27 April 2012, "4 and IDC confirmed that it was
"willing to execute a side letter to the Agreement confirming the agreed
modification in respect of the conditions of delivery."5  IDC obtained
accelerated delivery of LVs to ensure that it received the product before
the French Court could impose an injunction.

Thus, IDC evidently took some actions beyond merely enforcing
its own contract in good faith.57 Because it entered into new agreements
with Henogen while on actual notice of TVS's claims, there is a
reasonable probability that TVS will ultimately establish that IDC's
conduct after September 11, 2013, tortiously interfered with its
contract.58

5
1Restatement (Second) of Torts § 773.

52Id. cmt. a., Illustration 3.
53TVS Ex. 44 at IDC00180183.
54TVS Ex. 45 at IDC 00014457.
55TVS Ex. 46 at IDC00180186.
56See Gombotz Dep. 217.
57The defense provided by Section 773 is construed narrowly. Restatement § 773

cmt. a.
58At the preliminary injunction hearing, IDC questioned whether TVS had adequately

established that the Exclusivity Provision was in effect when IDC received shipment of
LVs. The Exclusivity Provision's duration extended only one year following the
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2. Trade Secret Misappropriation

a. Alleged Trade Secrets

Based on the limited discovery to date, TVS has identified five
pieces of confidential information that it alleges are trade secrets that
IDC misappropriated. Of these, IDC has used only one, a benzonase
sterilization step, in its LV manufacturing process. TVS and Henogen
allegedly conceived this step to resolve a contamination problem
experienced during production runs. Because benzonase is sterilized by
its manufacturer, re-filtration is arguably a counter-intuitive idea. By
adopting this step, IDC supposedly avoided the risk of contaminated
production runs.

While TVS does not claim that IDC directly incorporated the other
four alleged trade secrets into its LV development, it asserts that IDC
used them to speed up its production. For example, there are multiple
methods, agents, and conditions for transfection, the process by which
genetic material is deliberately introduced into cells.59 Although IDC
and TVS ultimately used different transfection agents, IDC allegedly
benefitted from quickly optimizing its process by comparing its approach
to TVS's. Similarly, IDC allegedly expedited its process by comparing
its and TVS's formulation buffers (materials into which active drugs are
supplied). Knowledge of TVS's level of residual contaminants and
production yield allegedly aided IDC in benchmarking its process.

b. Reasonable Probability of Success?

A trade secret is defined as:

[I]nformation, including a formula, pattern, compilation,
program, device, method, technique or process that (a)

termination or expiration of the TVS-Henogcn Agreement. TVS-Hcnogen Agmt. § 2.6. To
succeed on its tortious interference claim, TVS bears the burden of establishing a valid
contract.

There is a reasonable probability that TVS would establish the validity of the
Exclusivity Provision at trial. The French Court concluded that the provision was valid. See
TVS Ex. 51. TVS need not now prove tortious interference; it must establish a reasonable
probability that it will later do so. IDC conceded: "TVS has not demonstrated a probability
of proving any of th[e] prerequisites [of a tortious interference claim] except for existence
of a contract." Def's Opp'n to PI.'s Mot. for Prelim. Inj. 58. In its opposition brief, IDC
questioned only whether TVS could prove elements (ii)-(iv) of a tortious interference claim.
Id.

TVS has also established a reasonable probability that it may later prove damage. See,
e.g., infra Section II.B. The scope of TVS's harm, although significant to the second prong of
the preliminary injunction analysis, need not be evaluated here.

"Farzanch Op. Report ¶ 61.
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[d]erives independent economic value, actual or potential,
from not being generally known to, and not being readily
ascertainable by proper means by, other persons who can
obtain economic value from its disclosure or use; and (b)
[i]s the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.

Trade secret misappropriation consists of:

(a) Acquisition of a trade secret of another by a person who
knows or has reason to know that the trade secret was
acquired by improper means; or
(b) Disclosure or use of a trade secret of another without
express or implied consent by a person who:

(i) Used improper means to acquire knowledge of the
trade secret; or

(ii) At the time of disclosure or use, knew or had
reason to know that his or her knowledge of the trade secret
was

(A) derived from or through a person who had
utilized improper means to acquire it,

(B) acquired under circumstances giving rise to a
duty to maintain its secrecy or limit its use, or

(C) derived from or through a person who owed a
duty to the person seeking relief to maintain its secrecy or
limit its use; or

(iii) Before a material change of his or her position,
knew or had reason to know that it was a trade secret and
that knowledge of it had been acquired by accident or
mistake.

TVS's confidential information does not consist of archetypal trade
secrets. TVS did take efforts to maintain the secrecy of its information.
It negotiated with Henogen for several contractual provisions to protect
its "knowledge, know-how, and related trade secrets."62 It also pursued
litigation in multiple fora in order to protect its rights. In short, there is a

6Wash. Rev. Code § 19.108.010(4). Accord 6 Del. C. § 2001(4). Both Washington
and Delaware have adopted the Uniform Trade Secrets Act. The parties do not dispute that
Belgian law for misappropriation of trade secrets is substantively similar.

6Wash Rev. Code § 19.108.010(2). Accord 6 Del. C § 2001(2).
62Vaillant Dep. 308.
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reasonable probability that if TVS's confidential information otherwise
qualifies as a trade secret, it took reasonable steps to protect it.

However, it is not immediately clear that the information
"[d]erives independent economic value, actual or potential from not
being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain economic value from its
disclosure or use." Information is less likely to qualify as a trade secret if
it could be reverse-engineered from publicly available information.63

This is true even if a defendant obtained secret information through
improper means and the information allowed it to speed up its own
operations.6 However, when reverse-engineering a secret would involve
more than "minimal expense or effort," the fact that a defendant could
have independently developed the information does not bar a

* * 65misappropriation claim.
Here, IDC wanted to manufacture its LVs as quickly as possible.

A competitor's confidential information may have allowed IDC to short-
circuit its process. The fact that IDC did not use all of TVS's allegedly
confidential information in its final production process does not mean
that the information was not used while optimizing that process. Further,
even if IDC would not have taken the time to test its process steps
against other variations if Henogen did not possess TVS's information, it
does not follow that access to that confidential information was useless.
Only with the bias of hindsight would one conclude that the fact that the
information was not ultimately used made it not valuable. Whether any
of TVS's confidential information is a trade secret is a close call on the
current record. On balance, there appears to be a reasonable probability
that at least some information may qualify for trade secret protection.

However, as explained supra Section II.A. 1, TVS has not yet
established that IDC knew (or had reason to know) of the relevant details

67of Henogen and TVS's contract until September 11, 2013. Therefore,
TVS cannot establish a reasonable probability of success that IDC
misappropriated any trade secret until after that time.68  Section
2(b)(ii)(C) of the trade secret statutes does sanction use of trade secrets
when at the time of use, the alleged wrongdoer had reason to know that

Great Am. Opportunities, 2010 WL 338219, at * 18.
6Id.

65See id.
"Further, to the extent that IDC benefitted from learning the details of a competitor's

process, that potentially valuable knowledge could not have been reverse-engineered.
67This would include knowledge that Henogen was using TVS's confidential

information in a way that may have breached the TVS-Henogen Agreement.
6No theory of trade secret misappropriation provides for strict liability. The

French Court's finding that Henogen misused TVS's confidential information would not be
dispositive against IDC.
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its knowledge of the trade secret was "derived from or through a person
who owed a duty to the person seeking relief to maintain its secrecy or
limit its use."69 However, no alleged trade secret, besides the benzonase
sterilization step, was used beyond IDC's optimization and benchmarking
processes. TVS has not yet established that IDC knew of Henogen's
alleged breach of duty during that time.70

On the other hand, IDC did continue to use the benzonase
sterilization step after becoming aware of Henogen's claims. Yet, TVS
still faces several obstacles in establishing a misappropriation claim.
First, IDC asserts that it had unilaterally instructed Henogen to sterile-
filter benzonase.7

1 If true, then that step was not misappropriated.
Second, even if the idea came from TVS via Henogen, based on the
current record, IDC can only be charged with misappropriating the step
after the knowledge it gained on September 11, 2013. However, if IDC
had not initially sterile-filtered benzonase and had experienced
benzonase contamination, it presumably would have been able
independently to develop the step. TVS and Henogen took two months
to determine the source of the contamination problem in their
manufacturing process. IDC would likely have resolved a contamination
issue (if it even would have experienced any) before September 11,
2013, when it had notice of TVS's claims.

Thus, while incorporating the benzonase sterilization step may
have been improper, it may also have occurred while IDC was unaware
of the alleged violations of TVS's rights. Assuming those facts, IDC's
incorporation of the step into its process would not rise to
misappropriation on IDC's behalf, and its use months later may not be
misappropriation because the "economic value" of that trade secret
(which presumably could have been reverse-engineered) lies in its
potential to short-circuit the manufacturing process. Any short-circuiting
occurred before September 11, 2013.

Nonetheless, the record may later support a finding that the
continued use of this step, if in fact derived from Henogen's work with
TVS, constitutes trade secret misappropriation. At this point, the record
is not clear enough to determine with confidence that TVS has a
reasonable probability of success on its trade secret misappropriation
claim.

69Wash Rev. Code § 19.108.010(2)(b)(ii)(C). Accord 6 Del. C. § 2001(2)(b)(2)(C).
"oTVS does not currently allege that anything other than the benzonase sterilization

step was incorporated into IDC's process. Further, TVS has not established that IDC's request
for Henogen's "information relating to its experience, capabilities, and standard processes"
was anything beyond acceptable due diligence. See Rebuttal Report of Dr. Sunil Chada
("Chada Rebuttal Report") ([DC Ex. N) 17.

71Aff. of Dr. Barbara A. Thorne in Opp'n to PI.'s Mot. for Prelim. lnj. ¶ 47.
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3. Summary of the First Preliminary Injunction Prong

TVS has established a reasonable probability of proving tortious
interference based on acts that IDC took after September 11, 2013. By
that time, IDC had been working with Henogen for over a year and had
paid the manufacturer over $2.6 million. Even if TVS were able to prove
at trial that IDC was a bad actor, a preliminary injunction, which could
be devastating for IDC, would be draconian based on the current record.
This observation is reaffirmed by TVS's failure to establish an imminent
threat of irreparable injury. That failure, discussed next, is what
ultimately convinces the Court that preliminary injunctive relief would
be improper.

B. Imminent Threat of Irreparable Injury

To earn preliminary injunctive relief, TVS must establish both a
threat of irreparable harm and that such harm is imminent. Imminence
and irreparability are separate requirements, each worthy of independent

72examination. Thus, "[w]here the injury complained of, irreparable
though it might be, is speculative or remote in time, it is unnecessary for
the Court to take interlocutory action, and the application will fail."03 A
preliminary injunction will only be granted if "the injury to the plaintiff
is in all probability about to be inflicted."7 4

While TVS has established a limited probability of success, the
Court "cannot conclude [that its] level of confidence on that point
overcomes [its] judgment that the record simply does not support
imminent, non-speculative damages that can be stemmed only by
preliminary injunctive relief." 5 The relatively short time frame between
this decision and a final hearing on the merits supports this conclusion.

TVS asserts that IDC is causing ongoing irreparable harm to its
development, partnership, and investment opportunities because TVS is
no longer the "first and only" company to have tested in vivo LV
vaccines. Further, IDC's future announcement of its Phase I trial results
will allegedly establish IDC as the leader in the development of in vivo
LV vaccines for cancer treatment. This hypothetical market primacy will
allegedly harm TVS when it eventually moves into oncology.

72See Wolfe & Pittenger, § 10.02[b][3], at 10-14.
"Id. at 10-19.
74Id. at 10-14.
7sCantor Fitzgerald, L.P. v. Cantor, 724 A.2d 571, 586 (Del. Ch. 1998).
1

6See id. at 579. The parties have indicated that this case may be ready for trial by
summer.
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The universe of potential partners and investors may be limited,
and arguably, some funding and opportunities that IDC obtains could

come at TVS's expense. It is understandable that TVS does not want to

face the specter of competition from IDC. However, TVS has not
identified a single investor or partner it has lost, or is in imminent danger
of losing, because of IDC's trials.77 TVS argues that it is all but
impossible to determine whether, and to what extent, third parties have
shied away from working with it due to IDC. According to TVS, this
uncertainty actually highlights the need for preliminary injunctive relief
because if it ultimately prevails at trial, its harm would be difficult or
impossible to quantify.

However, while injunctive relief may be warranted when damages
are uncertain, here, the very existence of imminent harm has not been

established. In other words, the harm on which interlocutory injunctive

relief would be predicated is itself unknown. The fact that producing
some tangible evidence is difficult (or even impossible) cannot allow the
Court to assume the existence of imminent, irreparable harm based on
TVS's assurances.7 With no identifiable imminent harm, "the absence of

nThis observation contrasts with TVS's previous representation that at this stage in
the proccedings, it would "put on very specific concrete evidence of just such harm that has
occurred as a result- of [IDC's] conduct." Expedited Proceedings Teleconference 44.

78TVS cites Singh v. Batta Environmental Associates, Inc. for the proposition that
injunctive relief is appropriate when quantifying a plaintiffs harm would be extremely
difficult or impossible. 2003 WL 21309115 (Del. Ch. May 21, 2003). In Singh, the Court
enjoined a party from diverting clients from his former employer in breach of a
noncompetition provision in his employment agreement. The Court observed,

How many new projects from those clients, and how many new clients [the
counterclaim plaintiff] might have obtained had [the counterclaim defendant]
not illegally competed, is unknown and possibly unknowable. That makes it
impossible to calculate with any certainty the full extent of the damage . . . if
[the counterclaim defendant] is allowed to continue violating the
noncompetition provision. The inadequacy of damages as a remedy, as
well as the difficulty of calculating damages-factors both present in this
case- constitute irreparable harm.

Id. at *9. Singh is distinguishable. The plaintiff in that case brought an action to
invalidate the noncompetition provision in his employment agreement with defendant. The
defendant asserted counterclaims, including violation of the noncompetition provision. While
the Court acknowledged the scope of the counterclaim plaintiffs harm to be "unknown and
possible unknowable," trial had established the plaintiffs breach of the noncompetition
agreement. There was clear factual evidence that the plaintiff was diverting clients and
projects from his former employer. While the scope of this harm may have been unknowable,
the existence of actual harm was proven. Not so here. Further, Singh dealt with the grant of
a final injunction, where the Court did not consider the imminence of the harm.

Cf Cantor, 724 A.2d at 587 ("The MarketPower launch date of July 31, 1998, is
certainly imminent and may constitute a threat that can be aggravated by [Plaintiffs] own
precipitous reaction; but, I conclude the notion of actual irreparable damage from that
perceived threat to be speculative at best and illusory at worst."). In Cantor, the Court
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present exigency . . . defeat[s TVS's] application for preliminary
injunctive relief." 80

Moreover, nothing in the record indicates that IDC would not be
testing LV vaccines in vivo by now, regardless of whom it selected as its
CMO. Choosing Henogen debatably allowed IDC to test its LV vaccines
sooner than it otherwise would have. However, based on the estimated
manufacturing timelines that three other CMOs had submitted to IDC,
IDC's trial would have begun by now regardless of the identity of its
manufacturer. There is no indication that TVS would have been able to
carry out its "twenty shots on goal" strategy free of competition but for
IDC's wrongful conduct. TVS may have claims for past damage, but
future harm is speculative.

Perhaps recognizing its inability to identify imminent, irreparable
harm, TVS argues that it has lost a first-mover advantage due to IDC's
wrongful conduct. Its expert, Dr. Gregory A. Bell ("Dr. Bell"), explains
that pharmaceutical research and development is an expensive, risky, and
lengthy endeavor and that positive early results create a virtuous circle of
technology development, as strategic partners and investors flock toward
the first mover, creating a first-mover advantage.82

Two of IDC's experts, Dr. Jeremy M. Levin ("Dr. Levin") and Dr.
Arnold L. Oronsky, question Dr. Bell's grounds for concluding that a
first-mover advantage exists in the pharmaceutical industry.83 Dr. Levin
posits that even if a first-mover advantage exists, it would be obtained by
the first company to reach market rather than the first to generate clinical
data.8" Because of the risks and uncertainty associated with drug
development, it would be highly speculative to conclude that IDC would

refused to issue a preliminary injunction while acknowledging that the impending "launch of
MarketPower has the potential to enrich Defendants and to harm Plaintiff." Id. at 585.

80See Wolfe & Pittenger, § 10.02[b][3] at 10-15. TVS cites Raptor Systems, Inc. v.
Shepard, in support of the notion that conduct that "lengthens [the] odds" of
consummating a deal may pose a risk of imminent, irreparable harm, despite a
plaintiffs failure to identify the impending destruction of an imminent deal. 1994 WL
512526, at *2 (Del. Ch. Sept. 12, 1994). Raptor did not deal with a preliminary injunction
motion; rather, plaintiffs sought a status quo order temporarily designating board members
pending ultimate resolution of a proceeding pursuant to 8 Del. C. § 225. In that case, there
was evidence that venture capitalists would not deal with the company while the board's
authority was in dispute. The company, whose creditors had already petitioned for a receiver,
would not be able to continue its business without new financing. These facts, that (i) venture
capitalists would not even begin negotiations with the company absent some form of
temporary relief and (ii) the company was in an extremely precarious financial position, drove
the Court's finding of imminent, irreparable harm. The case should not be read to eliminate
the well-established imminence requirement from the preliminary injunction analysis.

8
1See Chada Rebuttal Report 13.
Bell Report $ 11.

83Rebuttal Expert Report of Dr. Jeremy M. Levin ("Levin Report") (IDC Ex. K);
Expert Report of Dr. Arnold L. Oronsky (IDC Ex. L).

8Levin Report 5-6.
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be first to market. IDC will certainly not reach market imminently or
85before this matter would be tried. Dr. Levin further concludes that

"[w]hile having human clinical trial data is important to potential
partners, there is no advantage to partnering activities with
pharmaceutical companies to be the first to receive such human clinical
trial data."86 Thus, while TVS would hypothetically have been better off
had IDC not conducted a trial in oncology, the experts disagree on
whether there is an independent advantage to being a first mover.

TVS's first-mover advantage argument thus fails to establish a
non- speculative harm. Even assuming the existence of this advantage,
when and how it would be gained is a theoretically open question.
However, if TVS were to eventually earn injunctive relief, it could
expect to regain a first-mover advantage. It is not clear that the
intermediate harm would be irreparable.

TVS thus fails to establish that "injury is likely to occur prior to
the time by which a final order following trial can be secured . . . [and a]
preliminary injunction will not be granted unless the injury to the
plaintiff is in all probability about to be inflicted."8 8

In addition, the limited scope of TVS's reasonable probability of
success cautions against an injunction that would substantially impair
IDC's business. The relief that TVS currently seeks is disproportionate
to the claims adequately supported by the current record.

C. Balance of the Equities

The relevant issue on this prong is whether "the damage to
Plaintiff if the injunction does not issue will exceed the damage to the

8 5Additionally, TVS is not yet ready to test in vivo LV cancer vaccines; any
reportinj of potential results would be in the relatively remote future.

6Id. at 2.
Even under TVS's theory, it is not clear whether proof of concept or application to

a particular product provides a first-mover advantage. TVS is arguably the first company to
establish general proof of concept. Several observations in Dr. Bell's expert report indicate
that testing LV vaccines as a platform for various diseases provides an advantage that can
attract investors interested in a range of other specific product categories. See, e.g., Bell
Report ¶ 8 ("In my experience, [a clinical study designed to show proof of concept] is a
customary strategy for development stage technologies with a range of applications."); id. T 13
("[Focusing on one product candidate allows a firm to achieve] preliminary proof of
concept in order to attract investors, collaborators, and licensing opportunities."); id. $ 14
("[I]nvestments and partnership opportunities tend to feed off each other ... mak[ing] it easier
for the company to advance its development program in the initially targeted therapeutic area
as well as other therapeutic area opportunities."); id. T 19 ("TVS expected that the
bioproduction process would be able to produce a variety of therapeutic LV vaccines,
irrespective of the specific antigen(s) that they might be carrying.").

"See Wolfe & Pittenger, § 10.02[b][4], at 10-14.
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[Defendant] if the injunction does issue."89 "[T]he impact an injunction
will have on the public and on innocent third parties" also enters into the
analysis.9

TVS has not produced evidence of any actual business opportunity
lost, or threatened to be lost, due to IDC's Phase I trials. The theoretical
harm that TVS might suffer stands in stark contrast to the tangible and
substantial harm that a preliminary injunction would cause IDC. "[T]he
value of IDC is in its oncology program and most of [its] human
resources are directed to that program."91 Given its product platforms,
"in effect, the injunction requested by TVS would force IDC out of the
business of developing cancer therapies for [its duration]."92  When
compared to the potential harm proffered by TVS, the more tangible
harm that IDC would suffer if a preliminary injunction were
improvidently granted prevents granting the requested relief. Further, if
a preliminary injunction is issued, but IDC eventually prevails on the
merits, or damages are deemed appropriate relief, then IDC would have
been needlessly prevented from developing potentially life-saving
therapies. Given these circumstances, TVS fails to support the third
prong of the preliminary injunction analysis.

III. CONCLUSION

TVS has established a limited reasonable probability of success.
The shipment of LVs in advance of the French Court's intervention is one
of the more troubling aspects of this case. It seems likely that the
deliberate strategy by IDC to obtain LVs that it otherwise would not have
received did facilitate progress in its clinical trials. Time savings in the
process of bringing a new product to market can result in substantial
benefits-indeed, benefits that are difficult to quantify. When time is the
ill-gotten gain, perhaps the proper remedy is delay or suspension of the
development process. However, that form of remedy is more final than
interim. In addition, on the present record, the appropriate duration of a
court-imposed suspension is not easy to specify. Whether the proper
length of any suspension would be less than the time until final judgment
is, at best, uncertain. In short, a final remedy tailored to address this
conduct may be warranted, but TVS's proposed relief, although TVS has
tried to narrow it, is not strictly focused on maintaining the status quo
and does not serve the traditional purposes for which interim injunctive
relief is more frequently granted. TVS has ultimately failed to establish

9 Cantor, 724 A.2d at 574.
90Id. at 587.
91Aff. of Dr. Carlos Paya in Opp'n to Pl.'s Mot. for Prelim. Inj. T 55.

Id. $ 54.

374 VOL. 40



UNREPORTED CASES

an imminent and irreparable injury or that the equities tilt in its favor.
Accordingly, its Motion for Preliminary Injunction is denied.93

An implementing order will be entered.

93IDC's unclean hands argument thus need not be considered.
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I. INTRODUCTION

This action involves a dispute over whether a corporation created
to effectuate a spin-off transaction is bound by provisions in a contract
that the former parent corporation had entered into in connection with
resolving a lawsuit with its stockholders.

In 2006, the media conglomerate News Corporation ("Old News
Corp") entered into a Stipulation of Settlement (the "Settlement
Agreement") to settle stockholder litigation filed in this Court in 2005.
Subject to certain exceptions, the Settlement Agreement prevents Old
News Corp during a period of twenty years from maintaining a
stockholder rights plan for longer than one year without obtaining
stockholder approval.

In 2013, Old News Corp transferred its newspaper and publishing
business into a wholly-owned subsidiary ("New News Corp") and then
spun off New News Corp to its stockholders pursuant to the terms of a
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Separation and Distribution Agreement. After the spin-off, Old News
Corp was renamed Twenty-First Century Fox, Inc., which is now a
broadcast and media company.

In June 2013, the board of New News Corp adopted a one-year
rights plan. In June 2014, the board extended that plan for an
additional year without obtaining stockholder approval. In this action, a
stockholder of New News Corp alleges that New News Corp, which
was formed years after the Settlement Agreement was signed and is
not a party to that contract, is nonetheless bound by that agreement as a
transferee or assign of Old News Corp and, thus, that the 2014 extension
of New News Corp's rights plan was impermissible under the Settlement
Agreement.

In its complaint, plaintiff asserts four causes of action against New
News Corp and its board of directors: declaratory judgment (Count I);
breach of contract (Count II); breach of fiduciary duty (Count III); and
reformation due to mutual mistake (Count IV). Defendants moved to
dismiss the complaint in its entirety under Court of Chancery Rule
12(b)(6) for failure to state a claim and Count IV under Court of
Chancery Rule 9(b) for failure to plead mistake with particularity.

In this opinion, I conclude that it is not reasonably conceivable
that New News Corp is bound by the rights plan restrictions of the
Settlement Agreement because, under the only reasonable interpretation
of the Settlement Agreement and the Separation and Distribution
Agreement, Old News Corp's rights and obligations under the
Settlement Agreement were not transferred or assigned to, or
otherwise assumed by, New News Corp. I thus dismiss Count I for
failure to state a claim. Because Counts II-IV are each premised on
New News Corp being bound by the Settlement Agreement, I also
dismiss those claims on that basis.

Nothing in this decision relieves Old News Corp, now operating
as Twenty-First Century Fox, Inc., from performing under the
Settlement Agreement. It continues to be bound by those obligations,
including the rights plan restrictions set forth therein.
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II. BACKGROUND

A. The Parties

Defendant News Corporation ("New News Corp" or the
"Company"), a Delaware corporation based in New York, New York, is
a publicly traded, newspaper and publishing company. The Company
has two classes of common stock: Class A non- voting shares and
Class B voting shares.

Defendants K. Rupert Murdoch, Peter L. Barnes, Jos6 Maria
Aznar, Natalie Bancroft, Elaine L. Chao, John Elkann, Joel I. Klein,
James R. Murdoch, Lachlan K. Murdoch, Ana Paula Pessoa, Masroor
Siddiqui, and Robert J. Thompson have been the twelve members of
New News Corp's board of directors (the "Board" or the "Individual
Defendants") at all relevant times. Other than three overlapping
directors-Defendants K. Rupert Murdoch, James R. Murdoch, and
Lachlan K. Murdoch-the board of New News Corp has different
members than the board of Old News Corp.2

Rupert Murdoch is the Chairman of the Board and Chief
Executive Officer of New News Corp.3 Individually and through the
Murdoch Family Trust, Rupert Murdoch beneficially owns 39.4% of
New News Corp's Class B voting stock.

Plaintiff Miramar Police Officers' Retirement Plan ("Plaintiff')
has been a New News Corp stockholder at all relevant times.

B. The Predecessor of Old News Corp Announces a Plan to
Reincorporate in Delaware

On April 6, 2004, the predecessor of Old News Corp, an
Australian corporation named The News Corporation Limited
("TNCL"), announced a reorganization plan to reincorporate in
Delaware as Old News Corp. In the reorganization, holders of TNCL's

'Unless noted otherwise, the facts recited in this opinion are based on the well-pled
allegations of the Verified Amended Complaint (the "Complaint"), which are accepted as true.
See Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Hldgs. LLC, 27 A.3d 531, 536 (Del.
2011).

2See Board of Directors, 21st Century Fox, http://www.21cf.com/Managemcnt/
BoardofDirectors (last visited Apr. 6, 2015). 1 take judicial notice of this fact because the
accuracy of this source is not subject to reasonable dispute. See Solomon v. Armstrong, 747
A.2d 1098, 1121 n.72 (Del. Ch. 1999), affd, 746 A.2d 277 (Del. 2000) (TABLE); D.R.E.
201(b).

3Compl. 1 14. Contrary to this allegation, New News Corp's website reflects that
Robert Thomson, not Rupert Murdoch, is the Company's CEO and assumed that role in
January 2013. See Our Leadership, News Corp., http://www.newscorp.com/about/Icadership
(last visited Apr. 6, 2015).
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Ordinary shares would receive a proportional amount of Old News
Corp's Class A non- voting stock, and holders of TNCL's Preferred
Limited Voting Ordinary shares would receive a proportional amount of
Old News Corp's Class B voting stock. TNCL's Ordinary shares and
Preferred Limited Voting Ordinary shares would vote separately on the
reincorporation, which required approval by a 75% supermajority of all
shares voting and 50% of all stockholders voting.

As TNCL would explain to its investors in a September 15, 2004,
Information Memorandum, there are significant differences between
Australian corporate law and Delaware corporate law relating to,
among other things, the ability of the board of directors to adopt a
stockholder rights plan or "poison pill." Under Australian law, a board
may not adopt a rights plan without stockholder approval. By contrast,
under Delaware law, a board may do so at any time without stockholder
approval, subject to the directors' fiduciary duties, any limitations in the
corporation's charter or bylaws, and any restrictions in a valid and
enforceable agreement to which the corporation is a party.4

C. TNCL Stockholders Complain About the Effects of the
Reincorporation on Their Franchise Rights

In July 2004, at the behest of certain TNCL stockholders, the
Australian Council of Super Investors, Inc. ("ACSI"), a non-profit
organization providing corporate governance services to its Australian
pension fund members, and Corporate Governance International
("CGI"), an Australian proxy advisory firm, drafted a "Governance
Article" to be included in Old News Corp's charter. The Governance
Article was intended to incorporate aspects of Australian corporate law
to govern certain matters involving Old News Corp's internal affairs.
In particular, the proposed Governance Article provided that "the
Board shall not have the power to, and shall not, create or
implement any device, matter or thing the purpose, nature or effect of
which is commonly described as a 'poison pill."'5

4See, e.g., Moran v. Household Int'l, Inc., 500 A.2d 1346, 1351-53, 1357 (Del.
1985) (concluding that it is within the power and authority of directors to adopt a
stockholder rights plan pursuant to 8 Del. C. §§ 141, 151 and 157 while noting that
this grant of power and authority does not relieve directors "of their basic fundamental
duties to the corporation and its stockholders"); In re Nat'l Intergroup, Inc. Rights Plan
Litig., 1990 WL 92661 (Del. Ch. July 3, 1990), reprinted at 16 Del. J. Corp. L. 841, 849-50
(Del. Ch. 1990) (granting summary judgment to plaintiffs on a claim that the board of
directors breached their contractual obligations under a resolution approved by stockholders
requirinq stockholder approval of the adoption of a new rights plan).

Compl.T 32.

2015 379



DELAWARE JOURNAL OF CORPORATE LAW

On August 20, 2004, ACSI and CGI sent the Governance Article
to TNCL and requested that it be included in Old News Corp's charter.
On September 26, 2004, after some back and forth, TNCL informed
ACSI that "it would not adopt the Governance Article, and would not
negotiate any further."6

D. TNCL/Old News Corp Adopts a Policy Requiring Stockholder
Approval of a Rights Plan Lasting Longer Than One Year

Soon thereafter, TNCL resumed negotiations with ACSI over the
proposed Governance Article. During those negotiations, TNCL
proposed that the board of Old News Corp adopt a policy that,
immediately following the reincorporation, "no [rights plan] instituted
by the [b]oard could remain in effect longer than one year unless
approved by stockholders, nor could a [rights plan] be 'rolled over' for
successive terms without stockholder approval."7 ACSI approved this
and related corporate governance proposals.

On October 6, 2004, TNCL issued a press release announcing the
new policy:

The [b]oard has adopted a policy that if a shareholder rights
plan is adopted by the [c]ompany following
reincorporation, the plan would have a one-year sunset
clause unless shareholder approval is obtained for an
extension. The policy also provides that if shareholder
approval is not obtained, the [c]ompany will not adopt a
successor shareholder rights plan having substantially the

8
same terms and conditions.

On October 7, 2004, TNCL reiterated the general contours of this policy
in an email to ACSI and in letters to its stockholders. TNCL also
submitted this policy to the Federal Court of Australia "in connection
with proceedings seeking the court's approval of the reorganization,"
which was required under Australian law.9

On October 26, 2004, TNCL's stockholders approved the
reorganization. Approximately one week later, the Federal Court of
Australia also approved it.

6Id. ¶35.
'Id. at ¶ 39.
8Id.
Id. ¶ 41.
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On November 3, 2004, TNCL shares stopped trading on the
Australian Stock Exchange, and Old News Corp shares began trading
on a when-issued basis on the New York Stock Exchange.

E. TNCL/Old News Corp Adopts a Rights Plan

On November 3, 2004, Liberty Media Corporation
("Liberty"), which owned approximately 9.1% of TNCL/Old News
Corp's Class B voting stock at the time, disclosed that it had partnered
with a third party to acquire an additional 8% of the company's voting
stock, increasing its ownership to approximately 17.1%.

On November 8, 2004, in response to Liberty's disclosure, the
TNCL/Old News Corp board announced that it had adopted a rights plan
with a 15% threshold. The plan provided that Liberty's disclosure did
not trigger the issuance of rights under the plan, but any additional
acquisition by Liberty of 1% or more of the company's stock would do
so.

In the press release announcing its decision to adopt the rights
plan, the TNCL/Old News Corp board disclosed that the plan would
expire in one year unless ratified by stockholders. The board
specifically referenced that the terms of this rights plan were consistent
with the policy it had announced in October 2004.

On November 12, 2004, the reincorporation was completed, and
the former directors of TNCL all continued as directors of Old News
Corp.

F. Old News Corp Extends the Rights Plan Beyond November 2005

On August 10, 2005, in a Form 8-K Current Report announcing
Old News Corp's financial results for the second quarter of 2005, the
board of Old News Corp disclosed that it had unilaterally decided to
extend its then-existing rights plan for an additional two years.
According to Plaintiff, the Form 8-K "made no reference to the [b]oard's
unanimously adopted policy" requiring stockholder approval of a
rights plan lasting longer than one year.lo

G. Stockholders Sue Old News Corp and its Board Over the Extension of
the Rights Plan

On October 7, 2005, Old News Corp stockholders sued the
company and its directors in this Court. The plaintiffs alleged five

'old. 1 47.
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causes of action: (i) breach of contract; (ii) promissory estoppel; (iii)
fraud; (iv) negligent misrepresentation and equitable fraud; and (v)
breach of fiduciary duty. On October 22, 2005, the defendants in that
lawsuit moved to dismiss for failure to state a claim.

On December 20, 2005, Chancellor Chandler dismissed the fraud,
negligent misrepresentation and equitable fraud, and fiduciary duty
claims, but denied the defendants' motion to dismiss the breach of
contract and promissory estoppel claims. Chancellor Chandler
concluded, in relevant part, that the complaint alleged facts "barely
sufficient to state a claim that defendants made an oral contract with
the shareholders[,]. . . [and] the key term of the alleged oral contract was
that shareholders would get to vote on any extension of a poison pill."II

On March 17, 2006, with a trial scheduled to begin on April 24,
2006, the parties began settlement negotiations. The focus of those
negotiations was an agreement "that would give the [b]oard the ability to
adopt a pill of only limited duration, and that anything longer (through
adoption of another pill or extension of an existing pill) would require
an affirmative vote of the stockholders." ' 2 Both sides also "recognized
that an exception to the requirement of a vote would be acceptable in
order to allow the [b]oard to act in the face of an imminent threat to
[Old News Corp] where there was insufficient time to seek a stockholder
vote." 13

On April 12, 2006, the parties entered into the Settlement
Agreementl4 to settle that lawsuit. The Settlement Agreement
contractually limits the scenarios in which the board of Old News Corp
may maintain a rights plan for longer than one year without first
obtaining stockholder approval. The two key provisions of the
Settlement Agreement implicated in this action are Paragraphs 21(f)(i)
and 36.

Paragraph 21(f)(i), which is relevant to Plaintiffs breach of
contract claim asserted in Count II, imposes certain limitations
governing Old News Corp's adoption or extension of a rights plan. It
states as follows:

Upon the expiration of the [then-existing rights plan], or
any other rights plan adopted consistent with the remainder
of this paragraph (f), no further rights plan shall be adopted

"UniSuper Ltd. v. News Corp., 2005 WL 3529317, at *5 (Del. Ch. Dec. 20, 2005).
2Compl. 154.
OId.
1
4
Defs.' Ex. I (Settlement Agreement). Because the Settlement Agreement is integral

to Plaintiffs claims and incorporated by reference into the Complaint, it is properly before
the Court on Defendants' motion to dismiss. See In re Santa Fe Pac. Corp. S'holder
Litig., 669 A.2d 59, 69-70 (Del. 1995).
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for a period of 9 months (the "Interim Period"). Thereafter,
[Old] News Corp. shall have the right to adopt new rights
plans, without stockholder approval, with a duration of up
to one year. The expiration of any such rights plans shall
be followed by another Interim Period of 9 months, during
which the rights plan shall not be rolled over or extended,
and no new shareholder rights plan shall be adopted,
without shareholder approval. - Notwithstanding the
foregoing, [Old] News Corp. shall have the right to adopt a
new rights plan (or extend an existing rights plan), with a
duration of one year, during any Interim Period, if prior to
or during that Interim Period (1) any person acquires
beneficial ownership of voting stock, and after such
acquisition such person beneficially owns at least 5% of the
voting stock of [Old] News Corp. (provided that this clause
(1) shall not apply if such person beneficially owned 5% or
more of [Old] News Corp.'s voting stock prior to the
commencement of such Interim Period unless (x) such
person acquires at least another 5% of the outstanding
voting stock prior to or during such Interim Period, (y) such
person acquires beneficial ownership of voting stock during
such Interim Period and after such acquisition such
person beneficially owns at least 15% of the outstanding
voting stock, or (z) such person beneficially owned at least
15% or more of [Old] News Corp.'s voting stock prior
to the commencement of such Interim Period and such
person acquires at least 3% of the outstanding voting stock
during such Interim Period) . 15

I refer at times to the sentence beginning "Notwithstanding the
foregoing" in Paragraph 21(f)(i) as the "Vote Exception."

Paragraph 36 provides that the Settlement Agreement is binding
upon the parties and, among others, their "transferees, successors and
assigns."16 It is described further below in the analysis of Plaintiffs
declaratory judgment claim asserted in Count I.

On June 1, 2006, Chancellor Chandler approved the Settlement
Agreement and retained jurisdiction for purposes of enforcing it. Under
Paragraph 20 of the Settlement Agreement, the lawsuit would be
dismissed with prejudice if, at the company's October 2006 annual
meeting, Old News Corp's stockholders voted in favor of extending

"Settlcment Agreement 1 21 (f)(i) (cmphasis added).
1Id. 1 36.
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the then-existing stockholder rights plan for two years.17 In October
2006, Old News Corp's stockholders approved the two-year extension.
By its terms, Paragraph 21(f) of the Settlement Agreement expires on
the twentieth anniversary of Old News Corp's October 2006 annual
meeting.18

H. Old News Corp Separates and Spins OffNew News Corp

In 2013, the board of Old News Corp decided to split Old News
Corp into two publicly traded companies. The primary agreement
governing the transaction was the Separation and Distribution
Agreement,19 which is discussed below in the analysis of the merits of
Plaintiff s claims.

Under the Separation and Distribution Agreement, Old News
Corp transferred its newspaper and publishing business to New News
Corp, a wholly owned subsidiary, on June 28, 2013. That same day,
Old News Corp distributed all of its New News Corp stock to its
stockholders. After the separation, the Individual Defendants comprised
the Board of the newly-independent New News Corp, and Chairman
Rupert Murdoch beneficially owned 39.4% of the Company. As noted
above, none of the twelve members of the Board of New News Corp
serves on the board of Old News Corp except for the three Murdoch
directors.

I. New News Corp Adopts, and Then Extends, a Rights Plan

On June 28, 2013, in conjunction with the corporate separation,
the Board of New News Corp adopted the stockholder rights plan (the
"Rights Plan") that is the subject of this litigation.20 The Rights Plan,
which has a 15% threshold,2 1 was to expire after one year. Plaintiff
acknowledges that the Board's adoption of the Rights Plan in June 2013
"did not violate the terms of the Settlement Agreement."22

"Id. T} 20(c)-(d). After two years, that rights plan could be extended for an
additional year in limited circumstances not implicated here.

'Id. T 2 1(i).
'Defs.' Ex. 4 (Separation and Distribution Agreement). The Separation and

Distribution Agreement is properly before the Court because it is integral to Plaintiffs
claims. See Santa Fe, 669 A.2d at 69-70. Plaintiff makes no argument based on the
ancillary transaction agreements, which are not relevant to the present motion.

201 accept as true the well-pled allegation that New News Corp adopted the Rights
Plan on June 28, 2013, Compl. T 60, but I note that the parties stated at oral argument
that New News Corp adopted the Rights Plan on June 14, 2013. Tr. of Oral Arg. 26, 98.

2'Tr. Of Oral Arg. 42.
22COmpl. T 60.
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On September 10, 2013, Southeastern Asset Management, Inc.
("Southeastern"), an investment management firm, filed a "passive
investor" Schedule 13G with the Securities and Exchange Commission
disclosing that it had acquired approximately 11.9% of the Company's
voting stock. By March 30, 2014, Southeastern had acquired an
additional 2.4% of the Company's voting stock, increasing its ownership
to approximately 14.3%.23

On June 18, 2014, ten days before the Rights Plan was to
expire, the Board approved a one-year extension of the Rights Plan
without obtaining stockholder approval. Plaintiff alleges that, at that
time, "[n]o circumstance, as set forth in the Settlement Agreement . . . ,
exist[ed] that would [have] allow[ed] [New] News Corp to extend the
[Rights Plan] without stockholder approval."24 The Rights Plan will
now expire on June 18, 2015.25

J. Procedural History

On July 7, 2014, Plaintiff initiated this action. On August 25,
2014, Plaintiff filed the operative Complaint, which asserts four causes
of action: declaratory judgment that New News Corp is bound by the
Settlement Agreement (Count I); breach of contract on the ground that
the Board's extension of the Rights Plan was a breach of the Settlement
Agreement (Count II); breach of fiduciary duty on the ground that the
Board acted in bad faith by causing New News Corp to breach the
Settlement Agreement (Count III); and, in the alternative, reformation of
the Vote Exception in the Settlement Agreement on the ground of
mutual mistake (Count IV).

On September 9, 2014, Defendants moved to dismiss the
Complaint in its entirety under Court of Chancery Rule 12(b)(6) for
failure to state a claim. They also moved to dismiss Count IV under
Court of Chancery Rule 9(b) for failure to allege mistake with
particularity. On February 10, 2015, I heard oral argument on
Defendants' motion.

III. LEGAL ANALYSIS

Defendants' motion to dismiss under Court of Chancery Rule
12(b)(6) must be denied unless, accepting as true all well-pled
allegations of the Complaint and drawing all reasonable inferences from

2Id. T 63.
41d. T 62.

25Tr. of Oral Arg. 43.
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those allegations in Plaintiffs favor, there is no "reasonably conceivable
set of circumstances susceptible of proof' in which Plaintiff could
recover.26 The failure to plead an element of a claim warrants dismissal
under Rule 12(b)(6).2

The meaning of the Settlement Agreement underlies all of
Plaintiffs claims. Delaware law "adheres to the objective theory of
contract interpretation,"28 which requires courts to interpret a particular
term to mean "what a reasonable person in the position of the parties
would have thought it meant."29  Where a contract term is fairly
susceptible of only one reasonable interpretation, a court will interpret
that unambiguous term according to its "ordinary and usual meaning."30

That the parties dispute how to interpret a term does not render the
contract ambiguous. Rather, under Delaware law, "a contract is
ambiguous only when the provisions in controversy are reasonably or
fairly susceptible of different interpretations or may have two or more
different meanings."31

Because contract interpretation is a question of law, "a motion
to dismiss is a proper framework for determining the meaning of
contract language."

Several contract interpretation principles guide my inquiry
into whether a particular term is reasonably susceptible of
different meanings. For instance, I may consider how a
term operates with respect to the contract as a whole.
Similarly, I should avoid interpreting a term in an
unreasonable way that would yield an absurd result or that
would render other contractual language superfluous.33

"Dismissal, pursuant to Rule 12(b)(6), is proper only if the defendants'
interpretation is the only reasonable construction as a matter of law." 34

26See Cent. Mortg., 27 A.3d at 536.
"See Crescent/Mach I P'rs, L.P. Turner, 846 A.2d 963, 972 (Del. Ch. 2000).
28Sassano v. CIBC World Markets Corp., 948 A.2d 453, 462 (Del. Ch. 2008).
29Rhone-Poulenc Basic Chems. Co. v. Am. Motorists Ins. Co., 616 A.2d 1192, 1196

(Del. 1992).
'Old. at 1195.
"Id. at 1196.
32Allied Capital Corp. v. GC-Sun Hldgs., L.P., 910 A.2d 1020, 1030 (Del. Ch. 2006).
"Veloric v. J.G. Wentworth, Inc., 2014 WL 4639217, at *9 (Del. Ch. Sept. 18,

2014) (citing, inter alia, Alliance Data Sys. Corp. v. Blackstone Capital P'rs V L.P., 963
A.2d 746, 769 (Del. Ch. 2009), affd, 976 A.2d 170 (Del. 2009) (TABLE); Osborn ex
rel. Osborn v. Kemp, 991 A.2d 1153, 1160 (Del. 2010)).

1
4VLIW Tech., LLC v. Hewlett-Packard Co., 840 A.2d 606,615 (Del. 2003).
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A. Count I Fails to State a Claim Because New News Corp is
Not Bound by the Settlement Agreement

In Count I, Plaintiff seeks a declaratory judgment that "[New]
News Corp is bound by the terms of the Settlement Agreement."05

Specifically, Plaintiff contends that New News Corp is bound by the
rights plan restrictions of the Settlement Agreement on two grounds: (i)
pursuant to Paragraph 36 of the Settlement Agreement because New
News Corp was a transferee and/or assign of certain assets and
liabilities from Old News Corp in the spin-off;36 and (ii) pursuant to
Section 2.02(g) of the Separation and Distribution Agreement because
the Settlement Agreement was a "Mixed Contract" that "covers, and
inures to, both the newspaper and the media assets" now owned by New
News Corp and Old News Corp, respectively.37 Before turning to those
two specific arguments, it is important for context to consider what is not
at issue in this case.

Plaintiff acknowledges that the spin-off of Old News Corp's
newspaper and publishing business was done for legitimate business
reasons and that it did not constitute a "de facto merger" whereby
New News Corp could be viewed as a mere continuation of Old
News Corp under a different name.3 9  Nor could the contrary
contentions be sustained. On July 1, 2013, the first business day after
the spin-off, Old News Corp (now known as Twenty-First Century Fox,
Inc.) was a broadcast and media company with a market capitalization
of approximately $68.1 billion while New News Corp (managed under
the direction of a different board of directors and now known as News
Corporation) was a newspaper and publishing company with a market
capitalization of approximately $5.6 billion." New News Corp was
plainly not a mere continuation of Old News Corp, and, irrespective of
the outcome of this case, Old News Corp will remain bound by the
rights plans restrictions set forth in the Settlement Agreement.

I now address Plaintiffs' two arguments for why New News Corp
is bound by the Settlement Agreement.

3 5Compl. T67.
36Pl.'s Ans. Br. 14-17.
"Id. 18.
3 'Tr. ofOral Arg. 125.
39Pl.'s Ans. Br. 19, fin. 7.
4oSee WolframAlpha, http://www.wolframalpha.com (scarch "Twenty-First Century

Fox, Inc. market capitalization on July 1, 2013"); id. (search "News Corporation market
capitalization on July 1, 2013"). I take judicial notice of these market capitalizations
based on reported stock prices because they are not subject to reasonable dispute. See
Lee v. Pincus, 2014 WL 6066108, at *4 n. II (Del. Ch. Nov. 14, 2014); D.R.E. 201(b)(2).

41Tr. of Oral Arg. 19-20.
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1. The Rights Plan Restrictions Did Not Transfer to New News Corp
Pursuant to Paragraph 36 of the Settlement Agreement

Paragraph 36 of the Settlement Agreement, which is governed by
Delaware law,42 defines the universe of persons to be bound by the terms
of the Settlement Agreement:

This Settlement shall be binding upon and shall inure to the
benefit of the parties (and, in the case of the benefits, all
Released Persons) and the respective legal representatives,
heirs, executors, administrators, transferees, successors and
assigns of all of such foregoing persons and upon any
corporation, partnership, or other entity into or with which
any party or person may merge or consolidate.43

Significantly, Paragraph 36 expressly provides that the Settlement
Agreement is to be binding on any entity into which Old News Corp
merges or with which it consolidates, demonstrating that the parties
knew how to specifically address the effect that certain significant
corporate transactions would have on Old News Corp's obligations
under the Settlement Agreement. By contrast, Paragraph 36 does not
specifically reference other obvious forms of significant corporate
transactions that may involve Old News Corp, namely asset transfers or
spin-offs. Applying the interpretive principle that "the expression of

one thing is the exclusion of another,"" the plain terms of Paragraph
36 thus suggest that the parties to the Settlement Agreement, which was
negotiated by sophisticated counsel experienced in corporation
transactions,45 did not intend for that contract to be binding on the
recipient of assets in an asset transfer and spin-off transaction.

Unable to point to specific language in Paragraph 36 addressing
asset transfers or spin-offs, Plaintiff premises its argument on ostensibly
generic language in Paragraph 36 concerning "transferees" and
"assigns." Citing definitions of these terms in Black's Law Dictionary,46

42Settlement Agreement 9143.
431d. 136.
"Delmarva Health Plan, Inc. v. Aceto, 750 A.2d 1213, 1216 (Dcl. Ch. 1999)

(discussing this principle, which is more common in statutory construction, in a contract
dispute).

45The signatories to the Settlement Agreement were Grant & Eisenhofcr, P.A. (lead
counsel for plaintiffs) and Skadden, Arps, Slate, Meagher & Flom LLP (counsel for
defendants). Both firms represented that they had the authority to act on behalf of their
respective clients. Settlement Agreement 1 37.

46 P's Ans. Br. 15 (quoting Black's Law Dictionary at 1636 (9th ed. 2009) (defining
"transferee" as "[olne to whom a property interest is conveyed"); id. at 136 (defining
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Plaintiff contends that New News Corp is both a transferee and an assign
of Old News Corp within the meaning of Paragraph 36 "because it
received the newspaper assets from Old News Corp."4 7  New News
Corp, in opposition, contends that the proper construction of those terms
as they are used in Paragraph 36 is not whether "any assets and
liabilities, or rights and obligations" were transferred to it in the spin-off,
but instead whether "the rights and obligations under the Settlement
Agreement were transferred" to it.48 I agree with New News Corp.

Under the logic of Plaintiffs broad interpretation of the terms
"transferees" and "assigns" in Paragraph 36, the rights plan restrictions in
the Settlement Agreement would apply to any entities to which Old
News Corp transfers or assigns any asset or liability it ever possessed.
By extension, the rights plan restrictions would then apply to any entities
to which the transferees and assigns of Old News Corp thereafter transfer
or assign any of their own assets or liabilities, ad infinitum. Parties to
contracts governed by Delaware law "are free to make bad
bargains,"49 but the outcome of Plaintiffs interpretation of Paragraph
36 would lead to absurd and unfounded results that, in my opinion, "no
reasonable person would have accepted when entering the contract."50

Examples readily come to mind demonstrating the absurdity of
Plaintiffs argument. Plaintiffs interpretation would mean that were Old
News Corp to sell some of its film equipment to, say, CBS Corporation,
CBS would be a "transferee" of Old News Corp's assets within the
meaning of the Settlement Agreement such that CBS would thereafter
be bound by the rights plan restrictions of the Settlement Agreement.
Similarly, under Plaintiffs' interpretation, if Old News Corp were to sell
five television trucks to five different public entities, each of those
entities would become subject to the rights plan restrictions of the
Settlement Agreement. As these examples illustrate, Plaintiffs
interpretation would paralyze Old News Corp (and any public company
with which it has done or wishes to do business) from engaging in even

"assign," by reference to "assignec," as "[olnc to whom property rights or powers arc
transferred by another")).

47
1d.

48Defs.' Reply Br. 6.
49Fritz v. Nationwide Mut. Ins. Co., 1990 WL 186448, at *5 (Del. Ch. Nov. 26,

1990); see also Nemec v. Shrader, 991 A.2d 1120, 1126 (Del. 2010) ("Parties have a right to
enter into good and bad contracts, the law enforces both.").

5 Osborn, 991 A.2d at 1160-61 ("The parties ask us to interpret the contract, contrary
to both the plain meaning of the document and logic, and to reach an absurd, unfounded
result. It stretches the bounds of reason to conclude that Osborn, a college graduate and
professional tax preparer, would sell her property for a mere pittance based on an
undefined, unspecified, implicit term. We cannot countenance such an absurd interpretation
of the contract.").
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the most modest form of asset transfers due to the risk that
counterparties would unwittingly find themselves bound to the rights
plan restrictions in the Settlement Agreement as a "transferee" or
"assign" of Old News Corp. That is an absurd result, in my view,
that no reasonable person would have accepted when signing the
Settlement Agreement in order to resolve a relatively narrow breach of
contract lawsuit.

In my opinion, when viewed in the context of the entire
contract,5' the only reasonable interpretation of the generic "transferees,
successors and assigns" language in Paragraph 36 is the one proffered by
New News Corp, i.e., that this language means only that the Settlement
Agreement will be binding upon the transferees, successors or assigns of
Old News Corp's rights and obligations under the Settlement
Agreement. As this Court and courts of other states have recognized,
language providing that a contract is binding upon one's "transferees,
successors or assigns" (or the like) is intended to bind entities that
assume, by legal succession, one's rights and obligations under the
contract-not entities to which one may transfer or assign other assets or
liabilities. 52

Hypothetically, the parties could have structured a contractual
bargain in the manner suggested by Plaintiff,53 but that is not what the
parties to the Settlement Agreement did. Plaintiff has identified no
legal authority supporting the broad interpretation of the terms
"transferees" and "assigns" it advocates here in the context of a
provision like Paragraph 36. Nor has Plaintiff identified any other

5'See Alliance, 963 A.2d at 769.
52See, e.g., Natural Energy Dev., Inc. v. Shakespeare-One Ltd P'rship, 2013 WL

3809250, at *3 (Del. Ch. July 22, 2013) ("The phrasc 'successor and/or assigns' implies an
entity that succeeds to [the General Partner's] rights in a process such as a merger, or to
which [the General Partner] assigns its General Partner Interest-not simply an entity that the
limited partners install to replace [the General Partner]."); see also Atchison Casting Corp. v.
Dofasco, Inc., 889 F. Supp. 1445, 1458-59 (D. Kan. 1995) ("Section 4.10 of the
[purchase agreement] employs boilerplate contract language to bind 'successors and assigns'
of [the seller] to the terms of the agreement. In this context, the term 'successor' carries
with it a legal connotation and generally accepted meaning. With reference to
corporations, the term ordinarily means 'another corporation which, through amalgamation,
consolidation, or other legal succession, becomes invested with rights and assumes burdens of
the first corporation."'); Larkin v. City ofBurlington, 772 A.2d 553, 557 (Vt. 2001) ("The
boilerplate language 'successors and assigns,' when referring to corporations, ordinarily
applies only when another corporation, through legal succession, assumes the rights and
obligations of the first corporation.").

"Had the parties intended to address asset transfers, one logically would expect to see
in the Settlement Agreement some provision defining what level of asset transfer would
trigger an obligation to bind the recipient of the assets to the rights plan restrictions in the
Settlement Agreement, such as a sale of all or substantially all of Old News Corp's
assets, see 8 Del. C. § 271(a), or a lesser threshold. No such provision is present in the
Settlement Agreement.
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provision of the Settlement Agreement suggesting that the rights plan
restrictions were intended to bind all counterparties to whom Old News
Corp transferred an asset or liability. Additionally, there is no well-pled
basis in the Complaint to infer that either signatory to the Settlement
Agreement (let alone both) intended for or understood Paragraph 36 to
have the unfathomably broad interpretation that Plaintiff advances here.

Thus, in my view, the rights plan restrictions of the Settlement
Agreement did not automatically transfer to New News Corp under
Paragraph 36 simply because Old News Corp transferred and/or
assigned some of its assets and liabilities to New News Corp. Instead,
the operative question is whether Old News Corp agreed to transfer or
assign any of its rights or obligations under the Settlement Agreement to
New News Corp when it spun-off its newspaper and publishing
business. To answer that question, one must look at the contractual
provisions governing that transaction.

2. The Rights Plan Restrictions Were Not Transferred to New News Corp
Pursuant to the Separation and Distribution Agreement

The Separation and Distribution Agreement, which is also
governed by Delaware law, 54 was the primary agreement governing the
separation of New News Corp from Old News Corp. It provides for the
transfer of specified assets and liabilities from Old News Corp to New
News Corp and for Old News Corp, defined as "Remainco," to retain all
assets and liabilities not expressly assumed by New News Corp:

Pursuant to the Separation and unless otherwise set forth in
this Agreement or any Ancillary Agreement, New News
Corporation . . . (x) shall be the sole owner, and shall
have exclusive right, title and interest in and to, all
Separated Assets and (y) shall be solely liable for, and shall
faithfully perform, fulfill and discharge fully in due course,
all of the Separated Liabilities in accordance with their
respective terms. Pursuant to the Separation and unless
otherwise set forth in this Agreement or any Ancillary
Agreement, Remainco . . . (x) shall be the sole owner, and
shall have exclusive right, title and interest in and to, all
Remainco Assets and (y) shall remain and be solely liable
for, and shall faithfully perform, fulfill and discharge fully
in due course, all of the Remainco Liabilities in accordance
with their respective terms. Unless otherwise set forth in

3Scparation and Distribution Agrccment § 9.03.
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this Agreement or any Ancillary Agreement, from and after
the Distribution, New News Corporation . .. shall be solely
responsible for all Separated Liabilities and Remainco ...
shall be solely responsible for all Remainco Liabilities,
regardless of when or where such Liabilities arose or arise,
or whether the facts on which they are based occurred

55
prior to, on or subsequent to the Distribution ....

The "Separated Liabilities" assumed by New News Corp were
specifically enumerated in a six-part definition, while the "Remainco
Liabilities" retained by Old News Corp were defined as "the Liabilities
of Remainco, other than the Separated Liabilities."56  My analysis
assumes, as the parties have done, that the rights plan restrictions in the
Settlement Agreement would fall within the definition of
"Liabilities" 57 rather than within the definition of "Asset"58 under the
Separation and Distribution Agreement.

The Settlement Agreement is not expressly listed as a Separated
Liability and, accordingly, Plaintiff does not contend that Old News
Corp's rights or obligations under the Settlement Agreement were
expressly transferred or assigned to New News Corp. Rather, Plaintiff
argues that the obligations under the Settlement Agreement were
transferred and/or assigned to New News Corp as a "Mixed Contract."

The Separation and Distribution Agreement defines a "Mixed
Contract" as "any agreement to which . . . [Old News Corp] or [New
News Corp] is a party prior to the Distribution that inures to the benefit
or burden of both of the Remainco Business and the Separated
Business."S9 The terms "Separated Business" and "Remainco
Business" are defined, respectively, as the "business and operations"
of New News Corp and the "business and operations" of Old News
Corp.6

sId. § 2.02(a)(ii)
s6ld. § 1.01.
""Liabilities" include "all debts, liabilities, obligations, [and] responsibilities

. , whenever arising, including . . . those arising under any Contract, agreement, guarantee,
commitment or undertaking[.]" Id.

58"Asset" includes "any and all of such Person's right, title and ownership interest in
and to all of the property, claims, Contracts, businesses or assets (including goodwill),
whether real, personal or mixed, tangible or intangible of any kind, nature and description[.]"
Id.

"Id. § 2.02(g)(i).
6"Separated Business" is defined as "the business and operations conducted by the

New News Corporation Group [i.e., New News Corp and its subsidiaries and affiliates]," and
"Remainco Business" is defined as "all businesses and operations of the Remainco Group [i.e.,
Old News Corp and its direct and indirect subsidiaries and affiliates], other than the Separated
Business." Id. § 1.01.
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Under Section 2.02(g)(i) of the Separation and Distribution
Agreement, a Mixed Contract that cannot be partially assigned is to be
divided such that the liabilities associated with the Separated Business
would be borne by New News Corp and the liabilities associated with
the Remainco Business would be borne by Old News Corp. In each
case, Old News Corp had the sole discretion, to be exercised in good
faith, to determine how to apportion the liabilities associated with each
Mixed Contract:

Unless the Parties agree in writing otherwise or as
otherwise may be provided in any Ancillary Agreement, [a
Mixed Contract] shall be assigned in part to New News
Corporation or one of its Subsidiaries, and/or to Remainco
or one of its subsidiaries, as the case may be, if so
assignable, prior to or as of the Distribution, such that each
Party or its respective Subsidiaries shall be entitled to its
portion of the rights and benefits thereof, as determined in
the sole discretion of Remainco (to be exercised in good
faith), and shall assume the related portion of any
obligations thereunder and any Liabilities inuring to their
respective Businesses; provided, however, that in no event
shall either Party be required to assign any Mixed Contract
in its entirety. If any Mixed Contract cannot be so partially
assigned to any extent, Remainco and New News
Corporation shall, and shall cause each of their respective
Subsidiaries to, take such other reasonable and permissible
actions to cause the following: . . . (B) the Liabilities
associated with that portion of each Mixed Contract (as
determined by Remainco, in its sole discretion (to be
exercised in good faith)[)] that relates to the Separated
Business to be borne by New News Corporation or a New
News Corporation Subsidiary; . . . and (D) the
Liabilities associated with that portion of each Mixed
Contract (as determined by Remainco, in its sole
discretion (to be exercised in good faith)[)] that relates to
the Remainco Business to be borne by Remainco or a
Remainco Subsidiary[.j6

According to Plaintiff, the Settlement Agreement constitutes a
Mixed Contract that "covers, and inures to, both the newspaper
[assets] [(i.e., the Separated Business)] and the media assets [(i.e., the

6Id. § 2.02(g)(i) (emphasis added).
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Remainco Business)], because all those assets were owned by [Old]
News Corp when the Settlement was made effective through the
Settlement Agreement."6 2  Plaintiffs theory is that Old News Corp's
rights and obligations under the Settlement Agreement were assumed by
New News Corp because (a) they related to the newspaper assets that
constituted part of Separated Business, and (b) they could not have been
partially assigned.

In opposition, New News Corp contends that the Settlement
Agreement is not a Mixed Contract because it did not inure to the
"benefit" or "burden" of the Separated Business of New News Corp or
the Remainco Business of Old News Corp. In particular, New News
Corp submits that the Settlement Agreement exists outside the universe
of "Mixed Contract" agreements because it relates fundamentally to "a
matter of internal affairs, regarding the relationship between Old News
Corp, its directors, and its stockholders," not to the "business" or
"operations" of either the Separated Business or the Remainco
Business. In my opinion, New News Corp's interpretation is the
only reasonable construction of the relevant provisions of the
Separation and Distribution Agreement.

As explained above, to have qualified as a Mixed Contract, the
Settlement Agreement must have inured to the benefit or burden of the
"business and operations" of the Separated Business of New News
Corp and the Remainco Business of Old News Corp. According to
commonly used dictionaries,64 the word "business" means the
commercial enterprise of a company, and the word "operations" means
the commercial activities of a company.6 Applying these definitions
here, the contractual rights and obligations of the Settlement
Agreement did not inure to the benefit or burden of Old News Corp's
newspaper/publishing enterprise and activities (the Separated Business)
or its broadcast/media enterprise and activities (the Remainco Business).
Instead, the rights and obligations in the Settlement Agreement
generally, and the stockholder rights plan restrictions specifically,
concern Old News Corp's corporate governance matters.

62PI.'s Ans. Br. 18.
63Defs.' Rcply Br. 7; Tr. of Oral Arg. 132.
"Lorillard Tobacco Co. v. Am. Legacy Found., 903 A.2d 728, 738 (Del. 2006)

("Delaware courts look to dictionarics for assistance in determining the plain meaning of
terms which are not defined in a contract."); see also Nationwide Emerging Managers. LLC
v. NorthPointe Hldgs., LLC, - A.3d -, 2015 WL 1317705, at *ll (Del. Mar. 18, 2015,
revised Mar. 27, 2015) (citing Lorillard, 903 A.2d at 738).

65See Black's Law Dictionary at 226 (defining "business" to mean "[a] commercial
enterprise carried on for profit").

"See New Oxford American Dictionary at 1229 (3d cd. 2010) (defining "operation"
to mean "a business organization; a company" and "an activity in which such an organization
is involved").
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The key terms of the Settlement Agreement reflect this reality.
The consideration exchanged in that contract was the release of certain
claims by Old News Corp's stockholders for a promise by Old News
Corp that it would not maintain a rights plan for longer than one year,
subject to certain exceptions, without stockholder approval. That
consideration had nothing to do with the commercial enterprise or
commercial activities of Old News Corp in 2006, nor did it have
anything to do with the commercial enterprise or commercial activities
of the Separated Business or the Remainco Business in 2013. The
Settlement Agreement instead limited the situations in which the Old
News Corp board could unilaterally adopt or extend a rights plan and
granted to Old News Corp stockholders the right to vote on board action
in other situations. As such, the Settlement Agreement involved
"matters that pertain to the relationships among or between the
corporation and its officers, directors, and shareholders" and thereby
implicated Old News Corp's internal affairs and corporate
governance." In this regard, the Settlement Agreement is analogous to
Old News Corp's charter or bylaws, which Plaintiff does not contend
were or should have been assumed by New News Corp as a Mixed
Contract or otherwise. Indeed, the Separation and Distribution
Agreement separately addresses New News Corp's charter and bylaws,
which must be in effect as a condition to the spin-off.69

6See VantagePoint Venture P'rs 1996 v. Examen, Inc., 871 A.2d 1108, 1113
(Del. 2005); see also McDermott Inc. v. Lewis, 531 A.2d 206, 214 (Dl. 1987) ("The internal
affairs doctrine . . . governs the choice of law determinations involving matters peculiar to
corporations, that is, those activities concerning the relationships inter se of the
corporation, its directors, officers and shareholders.").

6Tr. of Oral Arg. 93. Although not controlling on the interpretation of the
Separation and Distribution Agreement, certain provisions of the Delaware General
Corporation Law seem to reflect a similar distinction between the commercial activities of a
corporation (i.e., its business) and the internal governance of a corporation (i.e., its affairs).
See, e.g., 8 Del. C. § 141(a) ("The business and affairs of every corporation . . . shall be
managed by or under the direction of a board of directors[.]" (emphasis added)); 8 Del. C. §
102(b)(1) ("[Tihe ccrtificate of incorporation may also contain . . . [a]ny provision for the
management of the business and for the conduct of the affairs of the corporation[.]"
(emphasis added)); 8 Del. C § 109(b) ("The bylaws may contain any provision ... relating
to the business of the corporation, the conduct of its affairs, and its rights or powers or the
rights or powers of its stockholders, directors, officers, or employees." (emphasis
added)).

69Separation and Distribution Agreement § 3.03(q) ("The obligation of Remainco to
consummate the Distribution is subject to the prior or simultaneous satisfaction . . . of the
following conditions: . . . (q) the Certificate of Incorporation and the By-laws of New News
Corporation, each in substantially the form filed with [the] Registration Statement, shall be in
effect at or prior to the Distribution."). The Separation and Distribution Agreement defines
"Certificate of Incorporation" and "By-laws" by reference to exhibits to New News Corp's
Form 10 Registration Statement filed with the SEC. Id.§ 1.01.
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In sum, the only reasonable way to conceive of Old News
Corp's obligations under the Settlement Agreement concerning rights
plans are as internal governance obligations and not as obligations that
inure to the burden of New News Corp's newspaper/publishing
"business and operations" or Old News Corp's broadcast/media
"business and operations." For this reason, the Settlement Agreement
does not constitute a Mixed Contract as defined in the Separation and
Distribution Agreement. Instead, it constitutes a Remainco Liability
that Old News Corp retained pursuant to the Separation and Distribution
Agreement. Thus, as a matter of law, Plaintiff has failed to state a
claim that New News Corp is bound by the Settlement Agreement.

Finally, even if Plaintiff were correct that the Settlement
Agreement constitutes a Mixed Contract within the meaning of the
Separation and Distribution Agreement, it is still not reasonably
conceivable that New News Corp is subject to the rights plan
restrictions of the Settlement Agreement. Section 2.02(g)(i) of the
Separation and Distribution Agreement expressly provides Remainco
(i.e., Old News Corp) with the sole discretion, to be exercised in good
faith, to determine which portion of a Mixed Contract should be borne
by New News Corp and which portion should be borne by Old News
Corp. Plaintiff has not alleged that, in violation of Section 2.02(g)(i),
Old News Corp failed to exercise good faith in determining not to
transfer any of the rights or obligations of the Settlement Agreement to
New News Corp.70 Thus, absent an express provision to the contrary in
the Separation and Distribution Agreement or any of the ancillary
transaction agreements-and Plaintiff has not presented one-the
Settlement Agreement was not transferred or partially assigned to New
News Corp.

7 0Plaintiffs allegations of bad faith relate solely to the Individual Defendants'
alleged breach of fiduciary duty for violating the Settlement Agreement, Compl. ¶¶ 83-85, not
to the division of Mixed Contract liabilities undertaken by Old News Corp, which is not
even a party to this litigation.

71In a terse footnote, Plaintiff haltheartedly asserts that, at a minimum, it is
reasonably conceivable that New News Corp "impliedly" agreed to assume the rights plan
restrictions of the Settlement Agreement because New News Corp was a successor to Old
News Corp's newspaper and publishing business. PI.'s Ans. Br. 19 n.8. I disagree. The
detailed provisions of the Separation and Distribution Agreement, particularly Section
2.02, do not reasonably lend themselves to an interpretation that New News Corp impliedly
agreed to assume any assets or liabilities other than those expressly specified as Separated
Assets, Separated Liabilities, and, as applicable, Mixed Contracts. To read those contract
provisions as Plaintiff advocates would have the Court interfere with Old News Corp and
New News Corp's contractual bargain without justification. See Salamone v. Gorman, 106
A.3d 354, 370 (Del. 2014) ("[Wlhen parties have ordered their affairs voluntarily through a
binding contract, Delaware law is strongly inclined to respect their agreement, and will
only interfere upon a strong showing that dishonoring the contract is required to vindicate a
public policy interest even stronger than freedom of contract."); see also Leo E. Strine, Jr.,
Regular (Judicial) Order as Equity: The Enduring Value of the Distinct Judicial Role, 87
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For the reasons explained above, I conclude as a matter of law
that the Settlement Agreement did not prevent Old News Corp from
spinning off some of its assets to a new public corporation free from the
rights plan restrictions in the Settlement Agreement and that it
permissibly did so under the terms of the Separation and Distribution
Agreement. Accordingly, Count I, which seeks a declaratory judgment
that New News Corp is bound by the terms of the Settlement
Agreement, is dismissed for failure to state a claim for relief.

B. Counts II-IV Fail to State a Claim Because New News Corp is Not
Bound by the Settlement Agreement

In Count II, Plaintiff alleges that New News Corp "breach[ed] the
Settlement Agreement by extending the [Rights Plan] during a nine-
month Interim Period, without stockholder approval, and without any
circumstance existing that, under the terms of the Settlement
Agreement, would allow adoption or extension of a [Rights Plan]
without stockholder approval during an Interim Period.72  As
Defendants correctly argue, Plaintiff cannot allege a reasonably
conceivable basis in which New News Corp breached the Settlement
Agreement without first establishing that New News Corp is actually
bound by that contract. For the reasons I outlined in dismissing
Count I above, New News Corp is not bound by the Settlement
Agreement. Thus, without resolving whether or not the one-year
extension of the Rights Plan in June 2014 was permissible under the
Vote Exception of the Settlement Agreement,74 Count II fails to state a
claim for relief.

In Count III, Plaintiff alleges that the Individual Defendants
acted in bad faith when they "deprive[d] the stockholders of their right
to vote on [Rights Plan] provisions under the Settlement Agreement."75

Thus, according to Plaintiff, the Individual Defendants breached their
fiduciary duties by "caus[ing] [New] News Corp to violate its
contractual obligations."76

The factual predicate for Count III is that New News Corp
is bound by the Settlement Agreement, which Plaintiff has failed to

Temp. L. Rev. 99, 106 (2014) ("[C]onsistcnt adherence to settled interpretive principles
focusing closely on the meaning of the contractual words . . . allows all players a fair
opportunity to make mutually beneficial bargains on predictable terms.").

72Compl. 77.
73Defs.' Op. Br. 19.
74 P.'s Ans. Br. 20-30.
75Compl. ¶ 83.
7Id.; see also id T 85 ("Rather than honor [New] News Corp's contractual

obligations, the Defendants have broken their promise and breached their fiduciary duties.").
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establish. Plaintiff does not advance any breach of fiduciary duty
theory independent from the purported breach of the Settlement
Agreement. For instance, Plaintiff does not allege that, when the
Individual Defendants extended the Rights Plan in 2014, they breached
their fiduciary duties by acting unreasonably,n in bad faith,78 in a self-
interested manner, or on an uninformed basis.so Count III is thus
dismissed under Court of Chancery Rule 12(b)(6).

Count IV of the Complaint seeks to have the Court reform the
Settlement Agreement because the parties to that contract

mistakenly believed the language of the [Vote Exception]
would apply only in situations where a stockholder was
rapidly acquiring large blocks of [New] News Corp stock
with the intention of affecting control of [New] News
Corp's management and was doing so in such a way that
the Board would not have time to seek a stockholder vote
on the adoption of a new [rights plan] or the extension of
an existing one.

Put another way, Plaintiff alleges that the parties to the Settlement
Agreement "never intended the exception to be triggered where a
stockholder filing on a Schedule 13G and expressly disavowing any
intent to affect management of [New] News Corp established a position
in [New] News Corp stock more than 6 months prior to the expiration of
the [Rights Plan]."82

As the factual predicate of its reformation claim, Plaintiff must
first establish that New News Corp is bound by the Settlement
Agreement. For the reasons discussed above, New News Corp is not
bound by the Settlement Agreement as a matter of law. Thus, Count IV
must be dismissed for failure to state a claim.

"See Versata Enters., Inc. v. Selectica, Inc., 5 A.3d 586, 599-600 (Del. 2010); see
also Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).

78See In re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 67 (Del. 2006).
7

9See Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).
soSee UniSuper, 2005 WL 3529317, at *9-10.
81Compl. 91.
82
1d.

83See MetCap Sec. LLC v. Pearl Senior Care, Inc., 2007 WL 1498989, at *10 (Del.
Ch. May 16, 2007) ("Reformation is available, perhaps subject to certain exceptions not
present here, only to parties to the contract.").
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IV. CONCLUSION

For the foregoing reasons, Defendants' motion to dismiss is
GRANTED.

IT IS SO ORDERED.
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.The board of AbbVie, Inc. ("AbbVie" or the "Company") decided
to pursue a merger with a Jersey entity,' Shire plc ("Shire"), in part to
take advantage of favorable tax treatment of income that would result
under the then-current interpretation of U.S. tax law as enforced by the
Treasury Department. Like practically all decisions taken by corporate
boards, that action involved risk. Here the risk-which proved
substantial-was that the law, or its interpretation by regulators, would

'That is, a company incorporated under the laws of Jersey, an island in the
Channel Islands between England and France that is a semi-autonomous political entity.
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change before sufficient tax advantages could be realized to offset
the costs to stockholders of the transaction. As it turned out, the
Treasury's interpretation of applicable tax law changed in a way that
eliminated the tax advantages of the merger before its consummation,
and the board concluded that the Company would be better off
withdrawing from the merger-and paying a substantial breakup fee-
than proceeding.

The Plaintiffs here are AbbVie stockholders. They contend that
the risk of loss of the tax advantages inherent in the merger with Shire
was so substantial, and so obvious, that the directors must have breached
their fiduciary duties to the stockholders by entering the deal. In these
actions under Section 220, they seek to obtain records from the
Company that will allow them to demonstrate this liability sufficiently
to allow them to pursue a derivative action on behalf of AbbVie against
the directors. Under the statute, they need only produce evidence
demonstrating a credible basis that actionable corporate wrongdoing on
the part of the directors has occurred, a notably low standard of proof
designed to ensure that the costs and effort required to answer the
demand for documents does not outweigh the potential advantage to the
corporation and its stockholders of production. Notwithstanding this low
standard, however, the Plaintiffs have failed to meet it here: They have
shown only that the directors took a risky decision that failed at
substantial cost to the stockholders. Evaluating risk is the raison d'dtre
of a corporate director. These directors are insulated from liability for
breaches of a duty of care, and the Plaintiffs have failed to establish a
credible basis to believe that the directors have acted disloyally here-
that is, were interested in the transaction, not independent, or were
acting in bad faith. If the stockholders believe that the directors
acted unwisely, they have a remedy in the corporate franchise, but these
stockholders have failed to establish a credible basis on which to imply
actionable corporate wrongdoing sufficient to confer a right to the
records they seek.

I. BACKGROUND FACTS 2

A. The Parties and Relevant Non-Parties

Defendant AbbVie is a "global, research-based biopharmaceutical
company," which since its spin-off from Abbott Laboratories in 2013
"has grown to become an approximately $86 billion market

2Citations to exhibits in the stipulated joint trial record appear as "JX." All pinpoint
citations refer to the documents original pagination.
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capitalization company with approximately 25,000 employees worldwide
across over 170 countries and sales of nearly $19 billion in 2013."
AbbVie is a publicly-traded Delaware corporation with its principal
place of business in North Chicago, Illinois. 4

Non-party Shire is a "leading global specialty biopharmaceutical
company that focuses on developing and marketing innovative specialty
medicines."0 Shire is a public limited company registered in the island
of Jersey, a Crown Dependency of the United Kingdom, with its
principal place of business in Dublin, Republic of Ireland.6

Plaintiffs Southeastern Pennsylvania Transportation Authority
("SEPTA") and James Rizzolo ("Rizzolo") were the beneficial owners
of shares of AbbVie common stock at all times relevant to this
dispute.

B. Abb Vie Draws Up a Tax Inversion

These coordinated actions to inspect certain corporate books and
records of AbbVie pursuant to Section 220 of the Delaware General
Corporation Law both arise from the highly publicized failed merger of
AbbVie with Shire in late 2014 (the "Proposed Inversion"). The
concept for the Proposed Inversion was born among AbbVie's senior
management in 2013 as part of its ongoing and periodic review of the
Company's business, which included "evaluation of potential
opportunities for business combinations, acquisitions, and other financial
and strategic alternatives."8 In October 2013, AbbVie's senior
management identified several companies, including Shire, as potential
partners in a strategic transaction.9 With the help of J.P. Morgan,
AbbVie's senior management continued to internally evaluate potential
transactions through the spring of 2014, with an increasing focus on a
"significant strategic transaction" with Shire known as an "inversion."'0

A corporate inversion is a corporate reorganization in which
a company changes its country of residence by resituating its parent
element in a foreign country." Inversions are-or were-attractive as
a strategic business maneuver because they allow a corporation to adopt

3JX 12 at 12.
41d.
51d.
61d.
7JX I at 1, Ex. A; JX 11, Ex. A.
8JX 12 at 48.
91d.
'old.

11JX 13 at 4.
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a foreign country's more favorable tax or corporate governance regime.12
In the past few decades, inversions have become especially popular
among corporations domiciled in the United States, due to the United
States' onerous-relative to that of many other countries-corporate tax
code, under which a U.S. corporation must pay a relatively high tax
(up to 35%) both on all income earned within U.S. borders and on

income earned outside U.S. borders when that foreign income is
repatriated to the domestic corporation.'3 Inversions' role in helping
U.S. corporations avoid federal tax obligations has earned these
transactions the moniker in this country of "tax inversions."'4

Due to regulatory restrictions, which will be addressed below, the
Proposed Inversion envisioned by AbbVie's senior management in late
2013 and early 2014 necessitated a partner like Shire, and would require
a series of transactions and merger subsidiaries to take effect. In
simplified terms, AbbVie was to form a wholly owned subsidiary under
the laws of Jersey ("New AbbVie"), acquire Shire for mixed
consideration of cash and New AbbVie common stock5 (referred to by
the parties as the "Arrangement"), and convert AbbVie common stock
into New AbbVie common stock (referred to by the parties as the
"Merger").' 6 At the culmination of these transactions, AbbVie and Shire
would each be indirect, wholly owned subsidiaries of New AbbVie-
effectively expatriating AbbVie.'7

C. Abb Vie Successfully Woos Shire, the Reluctant Bride

AbbVie's senior management first brought the Proposed
Inversion to the Company's board of directors at a regular board
meeting on February 20, 2014.18 In the following weeks, the
Company engaged with J.P. Morgan and AbbVie's U.S. and U.K.
legal advisors to further analyze the transaction's strategic business and
legal considerations.19 On April 7, 2014, AbbVie formally retained J.P.

1Id. at 1-2.
'31d. at 2. To avoid double taxation on foreign income, the U.S. tax code offers U.S.

companies a foreign tax credit, under which "tax due on repatriated income is reduced by the
amount of foreign taxes already paid." Id.

"See, e.g., JX 15.
"Units of equity ownership in a Jersey entity are referred to as "ordinary shares," but

that term is synonymous with "common stock." For the sake of clarity, I refer to ordinary
shares as "common stock" and holders of ordinary shares as "stockholders."

"For a detailed overview of the mechanics of the Proposed Inversion, see JX 12 at 65-
66. AbbVie planned to use separate merger subsidiaries under New AbbVie to maintain Shire
and AbbVic as independent entities under New Abbvic. Id.

'Id. at 65.
"Id. at 48.
'9Id.
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Morgan to serve as its financial advisor, in which capacity J.P. Morgan
met with AbbVie's officers the next day to discuss "financial analyses,
transaction considerations[,] and tactical considerations relating to a
potential strategic transaction with Shire."20 On April 30, 2014, at a
special board meeting, senior management communicated the "legal,
financial, and other considerations" of the Proposed Inversion to
AbbVie's board, which then granted senior management authorization to
reach out to Shire with a non-binding, preliminary proposal for the
transaction.2

1

With the board's blessing, in May 2014 AbbVie's Chief
Executive Officer, Richard Gonzalez, began a lengthy back-and-forth
courtship of Shire via its Non- Executive Chairman, Susan Kilsby. At
Gonzalez's request, the pair first met in Switzerland on May 5, where
Gonzalez informed Kilsby of AbbVie's interest in a strategic transaction
and floated AbbVie's first proposal, valuing Shire at E39.50 per
share. 22 On May 9, Kilsby notified Gonzalez that Shire's board had
rejected the offer.23 Gonzalez regrouped with AbbVie's board, senior
management, and financial and legal advisors and submitted AbbVie's
second bid days later on May 13, valuing Shire at £40.97 per share.2 4

Following the second offer, J.P. Morgan reached out to Shire's financial
advisors directly to discuss the terms, but to no avail; Shire's board
rejected the second proposal on May 20.25 Gonzalez floated a third
proposal on May 30, valuing Shire at E46.26 per share, this time meeting
in person with Kilsby and Shire's Chief Executive Officer in France to
discuss the transaction, but on June 16 Shire's board rejected this
proposal as well, indicating that AbbVie was still undervaluing Shire
and that "continuing discussions at such an offer level would be a
distraction for Shire['s] management team."2 6 Shortly thereafter, the
U.K. Panel on Takeovers and Mergers forced AbbVie and Shire to
acknowledge press rumors of a potential transaction and reveal the
details of AbbVie's overtures, requiring the parties to continue their
previously private negotiations in the public light. 27

Undeterred by the publicity or Shire's rebuffing, AbbVie
rebounded with an additional series of proposals in July 2014. On July
8, AbbVie issued a press release announcing a fourth proposal, valuing

20
ld.

2Id.
22

1d.
23

1Id. at 49.
24

1d.
25

id.
26Id. at 49-502

1d. At 50.
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Shire at £51.15 per share.2 8 This proposal was sufficient to land the
Company a private meeting with Shire executives to better evaluate the
value of the transaction.29 Following the meeting, Gonzalez submitted a
fifth proposal to Kilsby on July 12, valuing Shire at £52.25 per share.30
On July 13, Gonzalez and Kilsby met to discuss "the Fifth Proposal
and closing conditions, break fees[,] and arrangements for Shire
employees in a potential recommended transaction."31 In light of that
conversation, AbbVie's board authorized and extended a sixth
proposal later that day, valuing Shire at £53.20 per share, which
Kilsby indicated to Gonzalez "the Shire Board would be willing to
recommend . . . subject to satisfactory resolution of the other terms" of
the proposal.32

Representatives of both companies met in the following days to
negotiate the transaction's "other terms," which included

the conditions to the transaction, the process and timing of
obtaining antitrust and competition clearances, whether a
break fee or other compensation payment would apply if the
[Proposed Inversion] were not to be completed under
various scenarios (including the AbbVie Board changing
its recommendation or the Abb Vie shareholders failing to
approve the [Proposed Inversion]) and arrangements for
Shire employees.

On July 17, AbbVie's board held a special meeting to consider the
final terms reached by the parties. After hearing from the Company's
senior management and advisors, including J.P. Morgan, which rendered
a fairness opinion in favor of the transaction on the agreed-upon terms,34

AbbVie's board approved the Proposed Inversion and authorized
Company officials to enter into a formal agreement with Shire.35

"Id at 51.
29Id.
301d.
3Id
32

1d.
33ld. at 52 (cmphasis added).
34J.P. Morgan gave an oral fairness opinion at the July 17 special meeting; the

following day, J.P. Morgan supplemented its oral opinion with a full written opinion, "which
set[] forth the assumptions made, matters considered[,] and limits on the review undertaken."
Id.

35ld.
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D. Terms of the Abb Vie-Shire union

1. Price and Structure

On July 18, 2014, AbbVie and Shire publicly announced the
Proposed Inversion in a press release detailing the basic terms agreed
upon by the parties (the "Announcement"): Shire's stockholders were to
receive £24.44 in cash and be issued 0.8960 share of New AbbVie
common stock per share of Shire common stock in the Arrangement,
and shares of AbbVie common stock would be converted into shares of
New AbbVie common stock at a one-to-one ratio in the Merger.36 On
these terms, the parties expected that, after the culmination of the
Proposed Inversion, AbbVie's former stockholders would own
approximately 75% of the New AbbVie common stock, and Shire
stockholders would have received approximately E14.6 billion in the
aggregate and own approximately 25% of the New AbbVie common
stock." The combined cash and stock consideration that AbbVie was to
pay Shire's stockholders in the Arrangement priced Shire at
approximately E32 billion, approximately $54 billion at the time the
transaction was announced.

2. The Pre-Nup: The Co-Operation Agreement and Reverse Termination
Fees

The same day as the they released the Announcement, AbbVie
and Shire executed an agreement "set[ting] out certain mutual
commitments to regulate the basis on which [the parties were] willing to
implement the [Proposed Inversion]" (the "Co-Operation Agreement").39

The Co-Operation Agreement contains the parties' covenants and
conditions in connection with the transactions necessary to effect the
Proposed Inversion (i.e., the Arrangement and Merger), as well as
establishes a two-tiered scheme of reverse termination fees payable
to Shire by AbbVie if the deal were to fall apart under certain
enumerated circumstances.

36JX 6, Ex. 2.1, at 1-2.
"JX 12 at 65.
38JX 6, Ex. 2.1, at 1; see also JX 7, Annex A & Annex B (providing that the indicative

value per share of Shire is £53.20, the total number of shares issued is 598,420,949, and the
exchange rate is $1 to £0.5840). The parties use the $54 billion figure for the value of Shire,
but by my own calculation using the provided metrics (i.e., indicative value per share, the total
number of shares, and the exchange rate) the indicative value of Shire is closer to $54.5 billion.

3
9JX 7 at 1. The same day, AbbVic and certain of its subsidiaries additionally

executed an agreement governing the Merger (the "Merger Agreement"). See JX 12 at 78-80.
However, the provisions of the Merger Agreement are not at issue in this litigation.
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First, Section 7.1 provides that "on the occurrence of a Break Fee
Payment Event . . . AbbVie will pay to Shire an amount in cash in US
Dollars equal to three per cent ... of the indicative value of the cash and
shares" that AbbVie was to deliver to Shire's stockholders in the
Arrangement, calculated to be approximately $1.635 billion (the
"Break Fee").40  Section 7.2 enumerates the circumstances
constituting a "Break Fee Payment Event;" relevant here, Section 7.2.1
states such an Event will occur if (1) the AbbVie board withdraws or
modifies in a manner adverse to the Proposed Inversion its
recommendation of the Merger; and (2) either (a) the AbbVie
stockholders vote and. do not adopt the Merger Agreement at a
stockholder meeting following the board's change in recommendation, or
(b) no stockholder meeting takes place within 60 days after the board's
change in recommendation.4 '

Second, Section 10.3 of the Co-Operation Agreement further
provides that if AbbVie stockholders vote to not adopt the Merger
Agreement in circumstances that do not trigger the Break Fee-for
example, where AbbVie's board has not withdrawn or modified its
recommendation of the Merger-AbbVie must still pay Shire to
reimburse and compensate it for costs incurred in connection with the
Proposed Inversion (the "Cost Reimbursement Payment").42 The Cost
Reimbursement Payment is calculated based on actual costs incurred by
Shire, but in any event can be no less than $500 million or no more than
"one per cent . . . of the indicative value of the cash and shares" that
AbbVie was to deliver to Shire's stockholders in the Arrangement-
approximately $545 million.4 3

The Co-Operation Agreement does not include a clause
permitting AbbVie to abandon the Proposed Inversion without paying
the Break Fee or Cost Reimbursement Payment if the U.S. government
acted to deter inversions."

40JX 7, § 7.1; see also id. Annex A & Anned B (providing that the indicative value per
share of Shire is £53.20, the total number of shares issued is 598,420,949, and the exchange
rate is SI to £05840).

4Id. § 7.2.1.
41d. § 10.3.
4d.; see also id. Annex A & Annex B (providing that the indicative value per share

of Shire is £53.20, the total number of shares issued is 598,420,949, and the exchange rate
is $1 to £0.5840).

44See id. § §7, 10.
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E. The Posting of the Banns: Abb Vie Touts the Benefits and Explains the
Risks of the Abb Vie-Shire Union

In addition to detailing the deal's terms, the Announcement
provided the Company's rationale for pursuing the Proposed Inversion.
In the section entitled, "Background to and reasons for the
Transaction," the Company listed several strategic and financial
benefits that it expected to capture, including that "AbbVie expects the
[Proposed Inversion] to reduce the effective tax rate for New AbbVie
to approximately 13 per cent. by 2016," and that "[t]he new tax
structure will provide AbbVie with flexible access to its global cash
flows."4 5 The Company repeated and elaborated on its rationales in the
preliminary proxy statement, including "the potential realization of tax
and operational synergies by New AbbVie" and "the opportunity for
New AbbVie to have an enhanced financial profile and greater strategic
and financial flexibility." 46

Also in the preliminary proxy statement, the Company
explained that it weighed the Proposed Inversion's potential benefits
"against a number of uncertainties, risks and potentially negative
factors," including the possibility of having "to pay the Break Fee and
[Cost Reimbursement Payment] under certain circumstances specified in
the Co-Operation Agreement" and

the risk that a change in applicable law with respect to
Section 7874 of the [Internal Revenue] Code or any other
US tax law, or official interpretations thereof, could cause
New AbbVie to be treated as a US domestic corporation for
US federal income tax purposes following the
consummation of the [Proposed Inversion].47

AbbVie provided more robust discussion of the latter tax-based
risk in the "Risk Factors" section of the preliminary proxy statement,
including specific multi- paragraph subsections explaining how "[t]he US
Internal Revenue Service . . . may not agree with the conclusion that
New AbbVie is to be treated as aforeign corporation for US federal
income tax purposes following the [Proposed Inversion]," and "[f]uture
changes to US or international tax laws could adversely affect New

4
1jX 6, Ex. 2.1, at 9-11.

46JX 12 at 53; see also id. at 4 (explaining the expected tax benefits of operating
under the U.K. tax code as opposed to the U.S. tax code, but cautioning that "New AbbVic's
ability to realize these benefits is subject to certain risks. See 'Risk Factors' beginning on page
25.").

4 71d. at 54.
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AbbVie."48  In the latter subsection, the Company discussed specific
then-pending legislative proposals that, if enacted, could have the effect
of eliminating the tax benefits of the Proposed Inversion.49 In addition,
the Company reiterated the risk of an adverse change in U.S. tax law in
the section of the preliminary proxy statement addressing U.S. federal
income tax consequences, explaining, in a multi-page discussion, that

a subsequent change in the facts or in law might cause
New AbbVie to be treated as a domestic corporation for US
federal income tax purposes, including with retroactive
effect. In addition, by the time of the completion of the
[Proposed Inversion], there could be a change in law under
Section 7874 of the [Internal Revenue] Code, in the
regulations promulgated thereunder, or other changes in
law that, if enacted, could (possibly retroactively) cause
New AbbVie to be treated as a US corporation for US

50federal income tax purposes.

In laying out the totality of expected benefits and risks of the
Proposed Inversion in the preliminary proxy statement, AbbVie
clarified that it could not, and did not attempt to, weigh the importance
of any one benefit or risk:

In view of the wide variety of factors considered by the
AbbVie Board in connection with its evaluation of the
[Proposed Inversion], the AbbVie Board did not consider it
practical to, and did not, quantify, rank or otherwise assign
specific weights to the factors that it considered in
reaching its determination and recommendation. . . .
The AbbVie Board considered this information as a whole,
and overall considered the information and factors to be
favorable to, and in support of, its determinations and
recommendations.

481d at 30-31.
49See id. at 31 (describing a provision in the Obama administration's 2015 budget

proposals and certain legislative proposals, and explaining that "[t]hesc proposals, if enacted
in their present form and if made retroactively effective to transactions completed during the
period in which the effective time of the transaction occurs, would cause New AbbVic
to be treated as a US corporation for US federal tax purposes").

'Old. at 94.
"Id. at 55.
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However, when pressed by investors and analysts in a follow-up
conference call to reveal just how important the tax benefits were to
AbbVie in pursuing the Proposed Inversion, Gonzalez downplayed the
tax implications, stating that "[t]ax is clearly a benefit, but it's not the
primary rationale for [the Proposed Inversion];" that the deal "has
excellent strategic fit and has compelling financial impact well beyond
the tax impact;" and that AbbVie "would not be doing it if it was just
for the tax impact."5 2

F. Shifting Regulatory Backdrop: "If Anyone Knows Just Cause Why
These Two Should Not Be Wed, Let Him Speak Now. . ."

1. Closing the Inversion "Loophole"

Neither tax inversions nor political opposition to tax inversions is
a novel development. A decade prior to the announcement of the
Proposed Inversion, the U.S. government, in an effort to protect its tax
base against tax inversions, included an anti-inversion provision in the
American Jobs Creation Act of 2004 (the "AJCA") targeting and
eliminating a straightforward inversion technique that had become
popular in the preceding years known as a "naked inversion."5 3

However, the AJCA left open other avenues to an inversion, notably
mergers with foreign corporations: After the AJCA, a U.S. corporation
could still re-organize in a foreign country and be treated as a non-U.S.
corporation for federal income tax purposes if the U.S. corporation's
former stockholders owned less than 80% of the resulting foreign
entity.54

In the years leading up to the Proposed Inversion, several high-
profile companies-most notably Pfizer5 5-had announced plans to
pursue an inversion through a merger with a foreign company, reigniting
"concerns about an erosion of the U.S. tax base" and cultivating a hostile

56
political environment for these types of transactions. In fact, as

"JX 24.
"JX 13 at 3-5. In a naked inversion, a U.S. parent corporation could rc-domicile in

a foreign country simply by exchanging stock with a foreign subsidiary, creating a foreign
parent corporation and a U.S. subsidiary. Id. at 2-3. The anti-inversion provision in the
AJCA "eliminated" naked inversions by eliminating the underlying tax benefit, amending
Section 7874 of the Internal Revenue Code to "treat[] the inverted foreign parent company as
a domestic corporation if it is owned by at least 80% of the former parent's stockholders," with
a safe harbor exception for U.S. corporations that already had substantial business activities in
the foreign country. Id. at 5. Of course, a U.S. corporation could still re-domicile through
a naked inversion, but it would not receive the tax benefit.

"Id. at 5.
"See iX 18.
56JX 13 at 2, 5-7.
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AbbVie planned and pursued the Proposed Inversion into 2014, the U.S.
government was simultaneously openly exploring possible ways to
deter inversions, through both legislative and administrative action.57

As pointed out by AbbVie in its preliminary proxy statement, numerous
concrete proposals to eliminate these transactions' tax benefits had
surfaced by July 2014, including proposed legislation in both houses of
Congress-The Corporate Inversion Prevention Act of 2014-which
would be effective to any transaction completed after May 8, 2014, and a
provision in the Obama administration's 2015 budget proposals that
would be effective to any transaction completed after December 31,
2014.8

2. Skepticism that Government Would Act in the Short Term

Despite the heated anti-inversion rhetoric and development of
specific anti- inversion proposals throughout the first half of 2014,
whether, when, and to what effect the government would implement any
particular anti-inversion proposal was uncertain. Some prominent
commentators and analysts found it unlikely that any legislative action
to curb inversions would occur before 2015 and were doubtful that
such action, if taken, would have retroactive effect. On April 29,
2014, the day before AbbVie's board approved approaching Shire
regarding the Proposed Inversion, The New York Times reported that
"Congress is . . . unlikely to act [to eliminate inversions] during this
election year." 9 Likewise, on July 16, 2014, the day before AbbVie's
board voted to approve the terms of the Proposed Inversion, the Times
reported:

Lawmakers say they want to stop United States
companies from reincorporating overseas to lower their tax

57See, e.g., id. at 7-11 (providing an overview of the policy options available to
address the problem of merger-based inversions, including both reforming the U.S. corporate
income tax and eliminating the tax benefits of mergcr-based inversions).

ss JX 12 at 31. AbbVic explains in the preliminary proxy statement that these
proposals would jeopardize the tax benefits of inversions, including the Proposed Inversion,
by,

among other things, treat[ing] a foreign acquiring corporation as a US
corporation under Section 7874 of the [Internal Revenue] Code if the former
shareholders of the US corporation own more than 50% of the shares of the
foreign acquiring corporation after the transaction, or if the foreign
corporation's affiliated group has substantial business activities in the United
States and the foreign corporation is primarily managed and controlled in the
United States.

Id.; see also JX 13 at 10-11.
5JX 34.
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bills, but the Obama administration and Congress appear
unlikely to take any action to stem the tide of such deals
anytime soon.

On Tuesday, Treasury Secretary Jacob J. Lew sent
letters to the top members of the House Ways and Means
Committee and Senate Finance Committee, urging Congress
to take immediate action to halt the rush of companies
abroad. Yet the wave of so-called inversions looks set to
continue unabated as a partisan Congress remains
gridlocked, and Wall Street advisors continue encouraging
companies to strike such deals while they still can.0

The Times's view on Wall Street's then-encouraging short-term
outlook on inversions is supported by a July 25, 2014 analyst report on
AbbVie by BMO Capital Markets, which opined:

Despite the heated rhetoric coming out of Washington, we
continue to believe that legislation targeting tax inversions
remains unlikely in the near term, given the current
political landscape. Tax inversion is more likely to be
addressed as part of comprehensive tax reform rather than a
piecemeal provision, and the earliest that could likely
happen is 2015. AbbVie expects to close the deal in 4Q14,
and the consensus seems to be that such legislation would

61not be retroactive.

These same commentators expressed skepticism that the Obama
administration would step in to address inversions in the interim while
legislative progress lagged,62 a skepticism that was shared by key
officials within the administration. An April 30, 2014 Bloomberg BNA
Daily Tax Report article, released the same day the AbbVie board
approved approaching Shire about the Proposed Inversion, quotes the
Commissioner of the IRS, John Koskinen, as saying, "We've done, I
think, probably all we can [to stop inversions] within the statute"; the
article interprets these remarks to "show the limits of the government's
ability to respond without Congress and suggest that the Obama
administration won't make a regulatory move to stop or limit so-called

6JX 21.
6 1JX 35.

See JX 34 ("Although President Obama has proposed rules that would almost
eliminate inversions, his proposal stands little chance of becoming law."); JX 21
("Lawmakers say they want to stop United States companies from reincorporating overseas to
lower their tax bills, but the Obama administration and Congress appear unlikely to take any
action to stem the tide of such deals anytime soon." (emphasis added)).
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corporate inversions."63  Similarly, in an interview given on July 16,
2014-the day before the AbbVie board voted to approve the terms of
the Proposed Inversion-Secretary of the Treasury Jack Lew,
commenting on his letter to Congress alluded to in the July 16 Times
article, stated:

We have looked at the tax code. There are a lot of
obscure provisions that we do not believe we have the
authority to address this inversion question through
administrative action. If we did, we would be doing more.

That's why legislation is needed. That's why we
proposed it in our budget. That's why I wrote the letter
last night. There are limits to what we can do without
legislative action.

3. Treasury Implements an Administrative Fix

Whatever confidence existed in the summer of 2014 that the U.S.
government could not or would not act in the short term to deter
inversions was shattered on August 5, 2014, less than a month after
AbbVie's board approved the Proposed Inversion, when the Treasury
Department announced it was "reviewing a broad range of authorities for
possible administrative actions to limit inversions as well as approaches
that could meaningfully reduce the tax benefits after inversions took
place."6 5  Secretary Lew confirmed the Treasury's anti-inversion
initiative a month later in a speech at a Washington think tank, stating
that, while he still believed only Congress could permanently solve
the inversion problem, given lawmakers' inability to move quickly, "the
Treasury Department is completing an evaluation of what we can do to
make these deals less economically appealing, and we plan to make a
decision in the very near future."66 On September 21, 2014, Secretary

63JX 36.
6JX 37.
6sJX 44 (internal quotation marks omitted); see also Rizzolo Pre-Trial Stip. Ex. vv

(Bloomberg article dated August 7, 2014, by Richard Rubin, entitled, "Treasury's Tax Powers
Could Limit Benefits of Inversions") ("The policy landscape on inversions has shifted
significantly since last week, when lawmakers--deadlocked on tax policy-left Washington
for a five-week break. The lack of congressional action and the Obama administration's
reluctance to move on its own had give companies and investors confidence that pending
deals wouldn't be affected by government action. . . . With one statement this week,
Treasury changed the market assumption that the government wouldn't act without Congress
to stem inversion transactions. On Aug. 5, Treasury said that it was examining regulatory
changes that would amount to a 'partial fix' while the administration keeps pushing Congress
to curb inversions.").

"JX 45.
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Lew removed all doubt that the Treasury Department would
imminently act, revealing in a press conference that "Treasury is
completing its work on administrative action to use our existing
authority to limit the economic benefits of inversion."67

G. Stranded at the Alter: The Treasury Notice and the Termination
Agreement

On September 22, 2014, the Treasury Department and IRS
announced their intent to issue regulatory guidance under various
sections of the Internal Revenue Code to eliminate certain tax advantages
of merger-based inversions (the "Treasury Notice").6 8  The new
regulations described in the Treasury Notice would prevent U.S.
corporations from utilizing several types of transactions and calculations
that were necessary to realize the tax benefits of a merger-based
inversion.69 The Treasury Notice provided that these regulations, when
passed, would apply retroactively to any transaction completed on or
after the date of the Treasury Notice,70 and further indicated that "[t]he
Treasury Department and the IRS expect to issue additional guidance
to further limit inversion transactions that are contrary to the purpose of
section 7874 and the benefits of post-inversion tax avoidance
transactions."7 '

In the weeks following the Treasury Notice, AbbVie engaged in a
"detailed consideration of the U.S. Department of Treasury's unilateral
changes to the tax rules."72  Ultimately, after this review, the board
determined:

The breadth and scope of the changes, including the
unexpected nature of the exercise of administrative
authority to impact longstanding tax principles, and to target
specifically a subset of companies that would be treated
differently than either other inverted companies or foreign

6 JX 46.6
1JX 8.

69See JX 2 ("Treasury is taking action to reduce the tax benefits of-and when
possible, stop- corporate tax inversions. This action will significantly diminish the ability of
inverted companies to escape U.S. taxation. For some companies considering mergers,
today's action will mean that inversions no longer make economic sense. Specifically, the
[Treasury] Notice eliminates certain techniques inverted companies currently use to access the
overseas earnings of foreign subsidiaries of the U.S. company that inverts without paying U.S.
tax.").

"oSee JX 8, § 4.
711d. § 5.
7 JX 26, Ex. 99.1, at 1.
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domiciled entities, introduced an unacceptable level of
uncertainty to the [Proposed Inversion].

Further, AbbVie's board indicated that the Treasury's forthcoming
anti-inversion regulations had found their mark with regard to the tax
benefits of the Proposed Inversion:

[T]he changes eliminated certain of the financial benefits of
the [Proposed Inversion], most notably the ability to access
current and future global cash flows in a tax efficient
manner as originally contemplated in the [Proposed
Inversion]. This fundamentally changed the implied value
of Shire to AbbVie in a significant manner.

Consequently, on October 15, 2014, the AbbVie board withdrew its
favorable recommendation of July 18, 2014 and replaced it with a
recommendation that the AbbVie stockholders vote against the Proposed
Inversion.7

The AbbVie board's change of recommendation triggered the
first prong of the Break Fee. A few days later, on October 20, 2014, the
Company triggered the second prong when, acknowledging "that there is
little prospect of the Proposed [Inversion] being consummated"
following the board's change in recommendation, it entered into an
agreement with Shire to terminate the Co-Operation Agreement (the
"Termination Agreement").76  In the Termination Agreement, AbbVie
agreed to pay Shire the Break Fee of approximately $1.635 billion.

731d.
741d. Specifically, the regulations prevent AbbVic from accessing foreign earnings

without incurring a dividend tax through the use of loans from AbbVie's foreign subsidiaries
to New AbbVic, known as "hopscotch loans." JX 2. The Treasury regulations eliminated the
tax benefit of these hopscotch loans by treating the loans as U.S. property taxable as a
dividend, id., not only decreasing the overall tax benefit of the Proposed Inversion but also
directly affecting AbbVic's plan to finance the Arrangement. See, e.g., JX 29.

"JX 26, Ex. 99.1, at 1. I note that the AbbVie board's recommendation of July 18,
2014 was limited to the stockholders' adoption of the Merger Agreement, but that the board's
change in recommendation of October 15, 2014 addressed the Proposed Inversion as a whole.

'6JX 9, Ex. 10.1, at Recital C.
"Id., Ex. 10.1, § 2.
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H. The Section 220 Demands

1. The SEPTA Demand

Plaintiff SEPTA made a written demand on AbbVie for inspection
of certain books and records pursuant to Section 220 on November 3,
2014 (the "SEPTA Demand").78 In it, SEPTA demands inspection of
ten categories, including thirty sub-categories, of documents,7 9 the
stated purposes for which are:

(1) to investigate possible breaches of fiduciary duties and
mismanagement by the Board and officers of AbbVie in
connection with approving the Break Fee;

(2) to investigate possible breaches of fiduciary duties and
mismanagement by the Board and officers of AbbVie in
connection with the Board's Change in Recommendation
announced on October 15, 2014;

(3) to investigate possible breaches of fiduciary duties and
mismanagement by the Board and officers of AbbVie in
connection with AbbVie's entry into the Termination
Agreement;

(4) to investigate possible waste of corporate assets and
breaches of fiduciary duties by the Board and officers of
AbbVie in connection with AbbVie's payment of the $1.64
billion Break Fee; and

(5) to investigate the ability of the Board to consider a
demand to initiate and maintain litigation related to any
breaches of fiduciary duty prior to commencing any
derivative litigation.80

2. The Rizzolo Demand

Plaintiff Rizzolo made a written demand on AbbVie for inspection
of certain books and records pursuant to Section 220 on November 17,
2014 (the "Rizzolo Demand").8' In it, Rizzolo demands inspection of

78SEPTA Compl. 13.
'9See JX 1, Ex. C.
sold. At 6-7.
"Rizzolo COmpl. ¶ 9.
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five categories, including twelve sub-categories, of documents,82 for
purposes of:

(i) investigating possible wrongdoing, self-dealing
and breaches of fiduciary duties by the directors and officers
of the Company in connection with the termination of the
[Proposed Inversion] and the Company's obligation to pay
the [Break Fee] to Shire and (ii) investigating possible
aiding and abetting by [J.P. Morgan] concerning the
breaches of fiduciary duty of AbbVie's Board and
senior management.8 3

I. Procedural History

AbbVie countered each of the SEPTA and Rizzolo demands with a
letter rejecting the demand for failure to state a proper purpose.8 In
response, SEPTA filed its Section 220 Complaint on November 19,
2014, and Rizzolo filed its Section 220 Complaint on December 1,
2014. Since the two actions stem from the same event, the parties in
both actions agreed to coordinate their briefing and argument. However,
because the stated purposes and documents sought are not identical
between the two actions, the cases were not consolidated.

A coordinated, one-day trial on the papers in both actions
was held on February 11, 2015. On April 7, 2015, for the sake of
efficiency and clarity, the parties in both actions stipulated to a
comprehensive, joint record to be entered in both actions, as well as
consented to the Court utilizing this single Memorandum Opinion to
deliver its decisions.

II. ANALYSIS

A. Inspection Right

"Stockholders of Delaware corporations enjoy a qualified right to
inspect the corporation's books and records."86 Originally a creature of
common law, the inspection right is now codified in Section 220 of the

82See JX 11, Ex. A, at 10-12.
"Id. at 12.
84See JX 10; JX 40.

I note that Rizzolo filed a Motion to Consolidate, but that SEPTA resisted that
Motion.

86Central Laborers Pension Fund v. News Corp., 45 A.3d 139, 143 (Del. 2012).
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Delaware General Corporation Law. 8 The right to inspection is
qualified out of considerations that are practical, rather than
equitable; if a stockholder were permitted to inspect records out of a
sense of mere curiosity, or to satisfy a desire to oversee matters properly
within the province of corporate management or the corporate board, a
considerable expense and distraction would be foisted upon the company
and its (less curious) stockholders, with likely little value in return. A
stockholder is entitled to inspect books and records under Section
220, therefore, only for a proper purpose, defined in the statute as "a
purpose reasonably related to such person's interest as a stockholder."88

In an action to enforce the Section 220 inspection right, the plaintiff
stockholder has the burden to demonstrate a proper purpose by a
preponderance of the evidence.89

Even if a stockholder establishes a proper purpose under Section
220, "the scope of the stockholder's inspection is limited to those books
and records that are necessary and essential to accomplish the stated,
proper purpose."9

B. Proper Purpose

Both SEPTA and Rizzolo seek books and records for the purpose
of investigating potential breaches of fiduciary duties, mismanagement,
wrongdoing, and waste9 ' by AbbVie's directors and officers in
connection with AbbVie's obligation to pay the $1.635 billion Break Fee
contained in the Cooperation Agreement. In addition, SEPTA separately
seeks books and records for the purpose of investigating demand
futility, 9 2 and Rizzolo separately seeks books and records to investigate
aiding and abetting by J.P. Morgan.

87Id.
888 Del. C. § 220(b).
Old. § 220(c); Seinfeld v. Verizon Commc'ns, Inc., 909 A.2d 117, 121 (Del. 2006).
9"Saito v. McKesson HBOC, Inc., 806 A.2d 113, 116 (Del. 2002).
91For simplicity sake, I will use the shorthand "corporate wrongdoing."
92As SEPTA acknowledged at trial, see Trial Tr. 19:7-14, investigating demand

futility is a proper purpose only if the plaintiff has established a credible basis to investigate
corporate wrongdoing that ultimately could form the basis of a derivative suit. La. Mun. Police
Emps.'Ret. Sys. v. Hershey Co., 2013 WL 6120439, at *7 n.58 (Del. Ch. Nov. 8, 2013); see
also Norfolk Cnty. Ret. Sys. v. Jos. A. Bank Clothiers, Inc., at *10 (Del. Ch. Feb. 12, 2009)
(finding that investigating demand futility does not state a purpose "beyond investigating the
possibility of bringing a derivative action"). Because I find below that SEPTA has failed to
show a credible basis supporting an investigation into corporate wrongdoing among AbbVic's
directors and officers, its stated purpose to investigate demand futility is moot.
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1. Investigating Potential Corporate Wrongdoing by AbbVie's Directors
and Officers

a. Reason for Investigation

It is well established that investigation of potential corporate
wrongdoing is a proper purpose for a Section 220 books and records
inspection.93  However, it is also well established that "a stockholder
'must do more than state, in a conclusory manner, a generally acceptable
proper purpose'-the investigation of corporate mismanagement 'must be
to some end."'94 "In other words, [the] plaintiff 'must state a reason for
the purpose, i.e., what it will do with the information or an end to which
that investigation will lead.'"5  There are a number of acceptable
reasons why stockholders may seek to investigate corporate
wrongdoing-"they may seek to institute possible derivative litigation,
or 'they may seek an audience with the board to discuss reforms or,
failing in that, they may prepare a stockholder resolution for the next
annual meeting, or mount a proxy fight to elect new directors."'96 Here,
however, neither SEPTA nor Rizzolo expressly state in its demand
letter why it is investigating corporate wrongdoing at AbbVie.

This Court has cautioned stockholders in the past of the
importance of specificity in stating the purpose for their demands:

[T]o warrant relief, a demand for books and records must be
sufficiently specific to permit the court (and the corporation)
to evaluate its propriety. . . . "[U]nless a demand in itself
unspecific as to purpose can in some way successfully be
given an expanded reading viewed in the light of
surrounding circumstances[,] a vague demand without more
must a fortiori be deemed insufficient."9 7

9Thomas & Betts Corp. v. Leviton Mfg. Co., 681 A.2d 1026, 1031 (Del. 1996); see
also Melzer v. CNET Networks, Inc., 934 A.2d 912, 917 (Del. Ch. 2007) ("There is no
shortage of proper purposes under Delaware law, but perhaps the most common 'proper
purpose' is the desire to investigate potential corporate mismanagement, wrongdoing, or
waste." (internal citations omitted)).

94Graulich v. Dell Inc., 2011 WL 1843813, at *5 (Del. Ch. May 16, 2011)
(quoting West Coast Mgmt. & Capital, LLC v. Carrier Access Corp., 914 A.2d 636, 646
(Del. Ch. 2006)).

95Id. (quoting West Coast Mgmt. & Capital LLC, 914 A.2d at 646).
Id. (quoting Saito, 806 A.2d at 117).

97NorJolk Cnty. Ret. Sys. V. Jos. A. Bank Clothiers, Inc., 2009 WL 353746, at * Il
(Del. Ch. Feb. 12, 2009) (quoting Weisman v. W. Pac. Indus., Inc., 344 A.2d 267, 269 (Del.
Ch. 1975)) (citing Northwest Indus., Inc. v. B.F. Goodrich Co., 260 A.2d 428, 429 (Del.
1969)).
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More pointedly, the Court has explicitly warned that a plaintiff
who states a purpose to investigate corporate wrongdoing, without
elaboration as to why that investigation is relevant to its interest as a
stockholder, has not stated a proper purpose at all:

[T]he nature of section 220 as an independent right does not
eliminate the proper purpose requirement. The plaintiff
states its purpose is ". . . to investigate potential breaches
of fiduciary duty by the Company's officers and directors."
This demand states no purpose. Although investigating
wrongdoing is a proper purpose, it must be to some end.
Delaware law does not permit section 220 actions based on
an ephemeral purpose, nor will this court impute a purpose
absent the plaintiff stating one.98

Although the failure of both SEPTA and Rizzolo to specify
the "end" to which their investigations will lead could be read as a
failure to state a purpose at all, I find it apparent enough from the
Plaintiffs' statements at oral argument to infer that both Plaintiffs seek an
investigation to aid in future derivative litigation.9 However, as neither
Plaintiff has mentioned-in briefing or at argument-an intention to take
any proper action with the books and records sought, I find that litigation
is the sole motivation for the Plaintiffs' investigations into corporate
wrongdoing among AbbVie's directors and officers.100

98 West Coast Mgmt. & Capital LLC, 914 A.2d at 646 (emphasis added).
"See, e.g., Trial Tr. 7:19-24. In addition, I note that, aside from an investigation into

corporate wrongdoing, SEPTA also states a purpose to investigate the AbbVie board's ability
to "consider a demand to initiate and maintain litigation related to any breaches of fiduciary
duty prior to commencing any derivative litigation," indicating that it will use the results of its
investigation to pursue litigation against AbbVic's directors. JX I at 7.

'"See Graulich v. Dell Inc., 2011 WL 1843813, at *7 (Del. Ch. May 16,
2011) ("[T]he Amended Demand letter states that plaintiffs purpose is to commence an
'appropriate suit' if it is found that the directors breached their fiduciary duties; it does not
say that plaintiffs purpose includes taking any other 'appropriate action.' Thus, plaintiff has
no additional stated purposes and none can be reasonably inferred-the only purpose that can
be fairly read out of plaintiffs demand is that he seeks to investigate 'whether there was a
systematic failure by the Board to supervise' in order to determine whether there is a basis to
file a derivative suit." (citation omitted)); cf Norfolk Cnty. Ret. Sys., 2009 WL 353746, at * II
(noting that "Norfolk has not stated anywhere that it intends to engage in a proxy contest, or
communicate directly with the board, or take some specific action other than evaluating the
actions of the board for a potential derivative suit," but allowing an inference that such an
alternate purpose exists on a motion for summary judgment because plaintiff stated in its
demand that it would take "appropriate action" if the defendants did not properly discharge
their fiduciary duties).
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b. Effect of Exculpatory Provision

SEPTA and Rizzolo's claim of a proper purpose to investigate
corporate wrongdoing by AbbVie's directors and officers must be
evaluated in light of the fact that AbbVie's Certificate of Incorporation
exculpates AbbVie directors from liability for breach of the duty of care
pursuant to Section 102(b)(7) of the DGCL.10  According to the
Company: "Because plaintiffs have no potential remedy against the
directors in a derivative claim for breach of the duty of care,
investigating any such breach is futile and not a proper purpose for a
Section 220 demand."10 2  SEPTA and Rizzolo disagree, arguing that
consideration of an exculpatory provision is improper in the context of a
Section 220 action, because Section 220 is meant only to be a
preliminary fact-finding tool to unearth corporate wrongdoing and an
exculpatory provision does not actually eliminate the duty of care of a
breach thereof, only a director's ultimate liability in a plenary action.'0 3

This Court has not squarely addressed the issue of whether, when a
stockholder seeks to investigate corporate wrongdoing solely for the
purpose of evaluating whether to bring a derivative action, the "proper
purpose" requirement under Section 220 is limited to investigating non-
exculpated corporate wrongdoing. However, analogous decisions
interpreting Section 220 support the conclusion that such a limitation
should exist. Specifically, this Court has found that, although
"investigating the possibility of pursuing a derivative action based on
perceived wrongdoing by a corporation's officers or directors represents
a proper purpose for a Section 220 demand," "[i]f the filing of such a
future derivative action would be barred by claim or issue preclusion, . .
. a [Section] 220 demand may be denied as a matter of law.""0
Likewise, the Court has denied a stockholder the ability to inspect
books and records solely to investigate bringing litigation where the
stockholder would lack standing in the underlying suit'05  or the

'o')X 41, art. IX.
1
02AbbVie's Consolidated Response to Pis.' Opening Trial Brs. at 22.

1o3See SEPTA's Reply Trial Br. at 18-20; Rizzolo's Reply Trial Br. at 7-9.
"'Norfolk Cnty. Ret. Sys., 2009 WL 353746, at *6 (citing Seinfeld v. Verizon

Commc'ns, Inc., 909 A.2d 117, 121 (Del. 2006), Saito v. McKesson, HBOC, Inc., 806 A.2d
113, 115 (Del. 2002), and Sec. First Corp. v. U.S. Die Casting and Dev. Co., 687 A.2d 563,
at 567-68 (Del. 1997)); see also Fuchs Family Trust v. Parker Drilling Co., 2015 WL
1036106, at *5-7 (Del. Ch. Mar. 4, 2015).

05See Graulich v. Dell Inc., 2011 WL 1843813, at *5 (Del. Ch. May 16, 2011) ("If
plaintiff would not have standing to bring suit, plaintiff does not have a proper purpose to
investigate wrongdoing because it stated purpose is not reasonably related to its role as a
stockholder."); West Coast Mgmt. & Capital, LLC v. Carrier Access Corp., 914 A.2d 636,
641 (Del. Ch. 2006) ("If a books and records demand is to investigate wrongdoing and the
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underlying suit would be time-barred.'" These holdings, and the
necessity of proper balance of the benefits and burdens of production
under Section 220, illustrate that the proper purpose requirement under
that statute requires that, if a stockholder seeks inspection solely to
evaluate whether to bring derivative litigation, the corporate wrongdoing
which he seeks to investigate must necessarily be justiciable.'?
Because a Section 102(b)(7) exculpatory provision serves as a bar to
stockholders recovering for certain director liability in litigation, a
stockholder seeking to use Section 220 to investigate corporate
wrongdoing solely to evaluate whether to bring derivative litigation has
stated a proper purpose only insofar as the investigation targets non-
exculpated corporate wrongdoing. Here, that means that Septa and
Rizzolo's stated purpose to investigate corporate wrongdoing is proper
only to investigate whether AbbVie's directors breached their fiduciary
duty of loyalty. 08 I stress that this burden, as explained below, remains

plaintiffs sole purpose is to pursue a derivative suit, the plaintiff must have standing to
pursue the underlying suit to have a proper purpose."); Polygon Global Opportunities
Master Fund v. West Corp., 2006 WL 2947486, at *5 (Del. Ch. Oct. 12, 2006) (holding that
the plaintiffs purpose to investigate claims of corporate wrongdoing solely to determine
whether the board members had breached their fiduciary duties was not proper because "[t]his
purpose is not reasonably related to [the plaintiffs] interest as a stockholder as it would not
have standing to pursue a derivative action based on any potential breaches").

"1See Graulich, 2011 WL 1843813, at *6 ("As this Court has held, in a factual
setting, a time bar defense or a claim or issue preclusion defense would eviscerate any
showing that might otherwise be made in an effort to establish a proper shareholder purpose."
(internal quotation marks omitted)).

0 'See La. Mun. Police Emps.' Ret. Sys. v. Lennar Corp., 2012 WL 4760881, at *2
(Del. Ch. Oct. 5, 2012) ("[S]tockholders are only permitted to investigate those issues that
affect their interests as stockholders. In other words, if a stockholder seeks to use Section 220
to investigate corporate wrongdoing for which there is no remedy, or if the
stockholder would not have standing to seek a remedy, then that stockholder has not stated
a proper purpose." (citation omitted)). But see Amalgamated Bank v. UICI, 2005 WL
1377432, at *2 (Del. Ch. June 2, 2005) (stating that affirmative defenses "solely" may not "bar
a plaintiff under Section 220'').

Rizzolo relics on this Court's recent decision in In re Rural Metro Corp.
Stockholders Litigation to argue that an exculpatory provision should not affect the proper
purpose analysis, because such a provision "does not eliminate the underlying duty of care or
the potential for fiduciaries to breach that duty." 88 A.3d 54, 85 (Del. Ch. 2014). Rizzolo's
argument is misplaced: He seeks records solely in aid of derivative litigation; when the sole
purpose is litigation-driven, the appropriate focus is whether the underlying litigation is
justiciable; otherwise, the stockholder's purpose is eviscerated, and the stockholder has failed
to meet its statutory burden to show a purpose reasonably related to its interest as a
stockholder. However, nothing in this Memorandum Opinion should be read to hold that
directors' breaches of exculpated duties can never be a basis to support a Section 220 request
on grounds other than pursuit of derivative litigation.

1I note that both SEPTA and Rizzolo state that they wish to investigate corporate
wrongdoing among AbbVic's directors and officers. Since an exculpatory provision
pursuant to Section 102(b)(7) only applies to directors, the limitation on Section 220
demands imposed by an exculpatory provision described in this section would not apply to
officers. Cf Gantler v. Stephens, 965 A.2d 695, 708-09 & n.37 (Del. 2009) (holding that
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among the lightest burdens recognized in our jurisprudence; the plaintiff
need only develop a "credible basis" from which I may infer actionable
corporate wrongdoing, and "documents, logic, testimony," or other
evidence'0 from which I may infer both potentially exculpated and
actionable wrongdoing, obviously, are sufficient for that purpose under
Section 220. While, with regard to Plaintiffs' demands here, the focus
must be on actionable corporate wrongdoing, the hurdle is still a low one
to clear.

c. Credible Basis

SEPTA and Rizzolo have stated a proper purpose in investigating
non- exculpated corporate wrongdoing in aid of potential litigation, but
merely stating this purpose is not sufficient; a stockholder seeking
inspection to investigate corporate wrongdoing must demonstrate "a
'credible basis' from which a court can infer that mismanagement, waste
or wrongdoing may have occurred.""10 The "credible basis" standard
"reflects judicial efforts to maintain a proper balance between the rights
of stockholders to obtain information based upon credible allegations of
corporate wrongdoing and the rights of directors to manage the
business of the corporation without undue interference from
stockholders.""' As addressed above, the Plaintiffs here must show a

"officers of Delaware corporations, like directors, owe fiduciary duties of care and loyalty, and
that the fiduciary duties of officers are the same as those of directors," but noting: "That does
not mean, however, that the consequences of a fiduciary breach by directors or officers,
respectively, would necessarily be the same. Under 8 Del. C. § 102(b)(7), a corporation
may adopt a provision in its certificate of incorporation exculpating its directors from
monetary liability for an adjudicated breach of their duty of care. Although legislatively
possible, there currently is no statutory provision authorizing comparable exculpation of
corporate officers."). In other words, a stockholder could state a proper purpose to investigate
breaches of the fiduciary duty of care by a corporation's officers solely for the purpose of
pursuing derivative litigation, despite the existence of an exculpatory provision in the
corporation's articles of incorporation. Here, however, officers are included in the Plaintiffs'
stated proper purposes in name only; SEPTA and Rizzolo have failed to meet their burden to
show a credible basis from which the Court can infer any corporate wrongdoing on the part of
AbbVic's non-exculpated officers. Both Plaintiffs' briefs are almost entirely directed towards
the actions taken by AbbVic's board in connection with the Proposed Inversion and Break
Fee. The only officer specifically mentioned by either Plaintiff is AbbVie's CEO Richard
Gonzalez, who also serves as the Chairman of AbbVic's board, under the protection of
AbbVic's exculpatory provision for acts in his capacity as a director. The Plaintiffs' focus is
on the actions of the board in entering the Proposed Inversion, then withdrawing, not on the
actions of the officers in developing the deal or negotiating its terms. Therefore, I proceed by
considering only whether there is a credible basis to infer that AbbVic's directors have
breached their fiduciary duty of loyalty.

19Security First Corp. v. U.S. Die Casting & Dev. Co., 687 A.2d 563, 568 (Del. 1997).
1oSeinJeld v. Verizon Commc'ns. Inc., 909 A.2d 117, 118 (Del. 2006).
.'Id. at 122.
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credible basis from which I can infer that the Company's directors
engaged in justiciable corporate wrongdoing, specifically-in light of the
applicable exculpation provision-whether they breached their fiduciary
duty of loyalty. Neither Plaintiff bases its investigation into corporate
wrongdoing at AbbVie on allegations that AbbVie's directors were
interested or lacked independence from interested parties in the Proposed
Inversion; rather, the Plaintiffs" 2 allege that the directors breached
their duty of loyalty by acting in bad faith-that is, "acted with scienter .
. . 'an 'intentional dereliction of duty' or a 'conscious disregard' for their
responsibilities""-or by committing corporate waste.'14 In addition,
Rizzolo argues, based on this Court's ruling in U.S. Die Casting and
Development Company v. Security First Corporation,"5  that
"investigation of potential mismanagement relating to a failed merger is a
proper purpose for a Section 220 books and records inspection.""6

I first consider whether there is a credible basis to infer that the
directors acted in bad faith. The Plaintiffs argue that, in approving and
eventually triggering a 3% reverse termination fee that did not carve out
a contingency for the U.S government taking action to deter merger-
based inversions, the directors either failed to consider or ignored what

I1 2Although Rizzolo forewent making any argument in its briefing that there exists
a credible basis to infer that AbbVie's directors engaged in non-exculpated corporate
wrongdoing, instead arguing that the Court should consider corporate wrongdoing amounting
to a breach of the duty of care, see Rizzolo's Reply Trial Br. at 7-10, 12-21, I assume for
the purposes of this Memorandum Opinion that Rizzolo adopted SEPTA's arguments in this
regard at the coordinated oral argument

..In re Goldman Sachs Grp., In. S'holder Litig., 2011 WL 4826104, at *12 (Del.
Ch. Oct. 12, 2011) (quoting In re Walt Disney Co. Derivative Litig., 907 A.2d 693, 755 (Del.
Ch. 2005)).

Il
4This Court has found that, doctrinally, waste is a subset of good faith under the

umbrella of the duty of loyalty (and thus is not protected by a Section 102(b)(7) exculpation
provision). See, e.g., In re Walt Disney Co. Derivative Litig., 907 A.2d 693, 749 (Del. Ch.
2005) ("The Delaware Supreme Court has implicitly held that committing waste is an act of
bad faith." (citing White v. Panic, 783 A.2d 543, 553-55 (Del. 2001))). While that seems to
me the appropriate theoretical framework, I note the existence of an academic debate as to
whether that issue is truly settled. See, e.g., Jamie L. Kastler, Note, The Problem with Waste:
Delaware's Lenient Treatment of Waste Claims at the Demand Stage of Derivative Litigation,
95 Minn. L. Rev. 1899, 1911-14 (2011) (arguing that this Court has not "officially rule[d]
on whether waste falls under the duty of care (exculpable) or the duty of loyalty
(nonexculpable)," but summarizing recent cases indicating that "waste falls under the duty of
loyalty through the duty of good faith"); Joseph K. Leahy, Are Corporate Super PAC
Contributions Waste or Self-Dealing? A Closer Look, 79 Mo. L. Rev. 283, 308-09 (2014)
(noting that the issue may not be settled, but arguing that the doctrinal underpinnings of waste
illustrate that "waste apparently constitutes a breach of a director's duty of loyalty"). I
assume for the purposes of this Memorandum Opinion that waste constitutes non-exculpated
corporate wrongdoing that could form the basis for a proper Section 220 inspection under
these circumstances.

1s711 A.2d 1220 (Del. Ch. 1996), affd in part, rev'd in part, 687 A.2d 563 (Del.
1997),

S6 Rizzolo's Opening Trial Br. at 18.
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the Plaintiffs describe as the near-certainty that such government action
would occur and would have a deal-breaking impact on the Proposed
Inversion."7  To support the credibility of these allegations, the
Plaintiffs point out that "[t]he AbbVie Board approved and
recommended an inversion transaction with Shire with knowledge that
the federal government was focused on retroactively eliminating the tax
benefits of inversion deals;" that the Co-Operation Agreement included
an "enormous" Break Fee lacking any contingency permitting the board
to change its recommendation in case the government acted to curb
inversions; that the Company's preliminary proxy statement did not
identify the tax benefit as the only or key benefit of the Proposed
Inversion; and that, following the Treasury Notice, the board nonetheless
changed its recommendation, triggering the Break Fee."8 According to
SEPTA:

The fact that the AbbVie Board determined that it
could no longer recommend the [Proposed Inversion] after
the [Treasury Notice] raises a credible basis under the
circumstances to infer that the AbbVie Board may have
breached its fiduciary duties in originally approving and
recommending the [Proposed Inversion] on the terms
provided....

Further, the numerous benefits touted by the
AbbVie Board in support of its approval and
recommendation of the [Proposed Inversion] casts question
on the Board's decision to make the Change in
Recommendation and enter into the Termination Agreement
when only one of the numerous benefits was eliminated
pursuant to the fruition of a known and palpable risk.

Moreover, the enormous magnitude of the Break Fee
supports SEPTA's credible basis under the circumstances."9

Contrary to the Plaintiffs' position, I do not find that the record
establishes a credible basis to doubt that AbbVie's directors acted in

" 7See, e.g., Trial Tr. 13:6-18:16; Rizzolo's Opening Trial Br. at 17 ("Plaintiffs
Demand expressly stated a proper purpose. Specifically, Plaintiff requested from AbbVie
books and records to further Plaintiffs investigation into possible breaches of fiduciary duty
in connection with the Board's reckless decision to enter into the Proposed Inversion resulting
in the Company's obligation to pay the $1.635 billion Termination Fee absent of any
meaningful attempt by the Board to negotiate a fiduciary-out or lower fee.").

"'SEPTA's Reply Trial Br. at 3-9.
" 9Id. At 7-9.
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good faith in connection with the approval or subsequent termination of
the Proposed Inversion. I first note that the Break Fee is "enormous," to
use SEPTA's phrasing, in the abstract, but not in the context of the

equally enormous value of the transaction itself: Agreeing to a 3%
termination fee is not intrinsically unusual,120 let alone a credible
indication of bad faith. Rather, if AbbVie's agreement to the Break Fee
is evidence of bad faith, it must be because the risk of termination was
so clear that agreeing to the Break Fee entailed a willful and wrongful
decision to disregard the corporate interest; it cannot rest simply on the
amount of the Break Fee.

Turning to that issue, while the record does reflect that there was
a hostile political environment for inversions during the time the
Company pursued the Proposed Inversion, it also reflects that the
board was informed of this risk and had factored it into their decision
to approve the deal. Specifically, the preliminary proxy statement
explicitly states that the tax savings would be a benefit of the deal, but
that the Company had weighed that benefit against the risk that the
U.S government could change or reinterpret applicable tax law to
eliminate that benefit, even explaining to stockholders in detail the
concrete anti-inversion measures Congress and the Obama
administration had already proposed.121 The record lacks any
indication that the directors consciously chose to disregard that risk.
Simply because the risk accepted by AbbVie's directors to secure a
deal with Shire came to fruition does not raise a credible basis to infer
that AbbVie's directors intended that adverse event to happen, or knew
but were indifferent to that fact, to the Company's detriment, so as to
demonstrate a lack of good faith.122 Moreover, the record suggests that

1
20See, e.g., In re Pennaco Energy, Inc., 787 A.2d 691, 702 (Del. Ch. 2001) (noting

that the defendant corporation "resisted [the buyer's] request for a termination fcc equal to 5%
of the value placed on [the defendant's] equity in the transaction, and had settled on a
termination fee at the more traditional level of 3%"); La. Mun. Police Empis.' Ret. Sys. v.
Crawford, 918 A.2d 1172, 1181 n.10 (Del. Ch. 2007) (listing cases involving termination fees
at or above 3%).

121See supra Part I.E. Although it is not necessary to my determination here, I also
note that, despite the government's anti-inversion posture, the record illustrates that
through the date AbbVie executed the Co-Operation Agreement the opinion of a number
of commentators, analysts, and even government officials themselves was that the
legislative branch would not, and the administrative branch could not, act to deter inversions
in the short term. See supra Part I.F.2; note 65.

1
22The Plaintiffs conceded at trial that misapprehension of risk alone is not actionable

conduct, but attempted to distinguish these facts based on the Company's public
disclosures. Trial Tr. 16:7-18:16, 30:15-33:7. Specifically, SEPTA argued that the
Company's failure to identify the tax benefit as a "deal breaker" in the preliminary proxy
statement indicates that the Company ignored or was not cognizant of the repercussions of
the tax benefit on the deal as a whole, see id. 17:3-18:16, and Rizzolo argued that, because
AbbVie identified several reasons for pursuing the Proposed Inversion outside the tax benefit
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the $1.635 billion Break Fee was an actively negotiated provision by a
reluctant merger target.123 Again, while a large dollar amount, it
was a commonplace 3% of total value of that target.

Having not found a credible basis to infer that the directors
acted in bad faith, I next turn to considering whether SEPTA has shown
a credible basis to infer that AbbVie's board committed corporate waste
by paying the Break Fee. Our Supreme Court restated the well-
developed judicial standard for corporate waste in Brehm v. Eisner:

Roughly, . . . waste entails an exchange of corporate assets
for consideration so disproportionately small as to lie
beyond the range at which any reasonable person might be
willing to trade. Most often the claim is associated with a
transfer of corporate assets that serves no corporate
purpose; or for which no consideration at all is received.
Such a transfer is in effect a gift. If, however, there is any
substantial consideration received by the corporation, and if
there is a good faith judgment that in the circumstances the
transaction is worthwhile, there should be no finding of
waste, even if the fact finder would conclude ex post that
the transaction was unreasonably risky.124

The Brehm Court's guidance is of particular relevance to these
facts. The record illustrates that the AbbVie board entered into a deal
that, if not for the change in tax law, would have created value for
AbbVie's stockholders. The Break Fee was one of the cogs in the Co-
Operation Agreement that helped bring Shire into that deal. It is
inappropriate for this Court to attempt, in retrospect and under the guise
of the waste standard, to judge whether including the Break Fee was
appropriate given the risk that government action might sink the deal, or
to judge whether paying the Break Fee was better for the Company than

in the preliminary proxy statement and in public statements, yet abandoned the deal when the
Treasury Notice was announced, the board either intentionally misled stockholders or acted
against stockholder interest in terminating the deal. See id. 31:5-33:7. I do not find either
argument persuasive. To the extent I understand SETPA's argument, the most I can
reasonably infer from the lack of disclosure regarding the "deal breaker" status of the
tax benefit is that the directors negligently failed to take into account the effect of a single
risk (the loss of the tax benefit) on the viability of the deal as a whole; if so, to my mind, this
fails to prove a credible basis to demonstrate a breach of care, let alone loyalty. As to
Rizzolo's argument, it is entirely possible that a corporation could want to pursue a
transaction for several reasons, the loss of any of which would make the transaction no longer
financially or strategically tenable.

23See supra notes 31-33 and accompanying text.
1
24Brehm v. Eisner, 746 A.2d 244, 265 (Del. 2000).
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forging ahead with the deal without the tax benefit: "Any other rule
would deter corporate boards from the optimal rational acceptance of
risk . . . . Courts are ill-fitted to attempt to weigh the 'adequacy' of
consideration under the waste standard or, ex post, to judge
appropriate degrees of business risk."0 25 On the record created here,
there is no credible basis from which I may infer waste.

Finally, I consider Rizzolo's argument that, according to this
Court's ruling in U.S. Die Casting & Development Company v. Security
First Corporation, "a plaintiffs 220 demand to investigate the possibility
of corporate mismanagement[] related to the circumstances of a defunct
merger is a proper purpose under Delaware law." 26 In U.S. Die Casting,
the defendant corporation, Security First Corp., entered into a merger
agreement with Mid Am Inc. that required Security First Corp. to "pay a
termination fee of $2 million, plus third party expenses not to exceed
$250,000 contingent on the occurrence of certain events within one year
after termination." 27 Prior to the merger closing, Security First Corp.
terminated the agreement claiming there was a clash in "management
philosophy and direction" and, despite that none of the events
enumerated in the termination fee provision had been triggered, agreed
to pay Mid Am Inc. $275,000 for expenses and an additional $2
million contingent on certain events occurring within one and a half
years.12 8 In considering the plaintiffs request to inspect books and
records to investigate corporate wrongdoing, the U.S. Die Casting Court
found a credible basis to infer wrongdoing because, despite having not
breached the merger agreement, Security First Corp. had paid Mid Am
Inc.'s expenses-$25,000 more than was even required by the
merger agreement had a breach occurred-and agreed to extend the
period covered by the termination fee by six additional months; the Court
found that the company's rationale for termination was "patent
sophistry," considering fundamental differences in management
philosophy should have been apparent to the company upon reasonable
investigation prior to entering the merger agreement, and that the
termination could be reasonably interpreted, "[i]n the absence of full
and open dissemination of information to shareholders," as a "thinly
veiled attempt at entrenchment."29  On appeal, the Supreme Court
upheld this Court's finding of a credible basis to investigate
mismanagement based on these facts.130

125id.
126Rizzolo's Reply Trial Br. at 10 n.20 (internal quotations omitted).
27711 A.2d 1220, 1223 (Del. Ch. 1996).
1
28

1d. at 1223-24.
1
29 1d. at 1225.
3oSee Security First Corp. v. U.S. Die Casting & Dev. Co., 687 A.2d 563, 568-69

(Del. 1997).
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I do not read U.S. Die Casting, as does Rizzolo, to hold that a
failed merger in itself constitutes a credible basis from which I may infer
corporate wrongdoing. U.S. Die Casting involved specific facts
explicable as supporting improper entrenchment on the part of the
directors in breach of their fiduciary duties. Unlike in U.S. Die Casting,
here there was a material change in circumstances following AbbVie
entering the Co-Operation Agreement-the loss of the tax benefits
attending the Treasury Notice-that led the Company's board to
terminate the Proposed Inversion. Rizzolo does not suggest that
AbbVie's board was motivated by self-preservation, and the board's
legitimate business reason for terminating the Proposed Inversion,
which the Company disclosed at length to its stockholders, further
belies any specter of entrenchment. In addition, the U.S. Die Casting
Court's suspicions surrounding Security First Corp.'s seemingly
gratuitous agreement to extend the termination fee period and to pay
expenses, including excessive expenses, are not present here, as the
Plaintiffs do not dispute that AbbVie was obligated under the Co-
Operation Agreement to pay the Break Fee. Therefore, US. Die Casting
is not controlling here.

In sum, the Plaintiffs have shown, at most, that AbbVie's directors
were aware of the risk that the government would act to eliminate the tax
benefits of inversions; that the directors intentionally took that risk and
bet a tremendous amount of the stockholders' money on the chance that
the risk would not come to pass; and that the risk ultimately did come to
pass, leading to a spectacular failure of the Proposed Inversion and a
huge loss to the stockholders. These facts fail to show a credible basis
that the Company's directors have breached their duty of loyalty, and are
not sufficient to sustain a Section 220 inspection under the
circumstances.

2. Investigating Aiding and Abetting by J.P. Morgan

Rizzolo also seeks certain books and records to investigate J.P.
Morgan for aiding and abetting breaches of fiduciary duties by AbbVie's
directors. The parties dispute whether an investigation of a
corporation's third-party advisor for aiding and abetting breaches of
fiduciary duties is a proper purpose under Section 220.

This Court has previously considered such a request on at least
one occasion and found that the purpose was improper. In Saito v.
McKesson HBOC, Inc. then- Chancellor Chandler held that the plaintiff
"failed to persuade the Court that using a § 220 action against a
company in which he owns shares is a proper vehicle for examining the
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conduct of third-party advisors to the company with the ultimate
view of filing separate actions against the third-party advisors."' 3' On
appeal, the Supreme Court remanded the case with the clarification that
"[t]he source of the documents and the manner in which they were
obtained by the corporation have little or no bearing on a
stockholder's inspection right" if the stockholder has shown that the
documents are necessary and essential to satisfy the stockholder's proper
purpose; the Supreme Court acknowledged and left unmolested,
however, Chancellor Chandler's ruling that the plaintiffs "interest in
pursuing claims against [the defendant's] advisors was not a proper
purpose."32

I see no reason to depart from this Court's holding in Saito.
Rizzolo has failed to show that investigating J.P. Morgan for aiding and
abetting is reasonably related to his interest as a stockholder of
AbbVie. Above, I have found that no credible basis exists to infer
that AbbVie's directors engaged in non-exculpated corporate
wrongdoing, meaning that any aiding and abetting claim would have
to be based on a breach of the AbbVie directors' duty of care. Assuming
for purposes of this analysis that Rizzolo has demonstrated a credible
basis to find that such an underlying breach occurred, an aiding-and-
abetting claim would have to exist as an independent action, as AbbVie's
directors are exculpated from liability pursuant to Section 102(b)(7).
While it is true that J.P. Morgan could still be found liable to AbbVie's
stockholders for aiding and abetting exculpated corporate wrongdoing of
AbbVie's directors,'33 that potential litigation is an asset of the
Company. Rizzolo has failed to demonstrate a credible basis from
which I may infer that AbbVie's directors could not make a decision on
behalf of the Company as to whether the Company should pursue an
action against J.P. Morgan, given that the directors themselves would be
exculpated from personal liability for the underlying breach.134 Without
categorically finding that investigation of third- party liability may
never represent a proper purpose, under these facts I do not find that
Rizzolo has shown a proper purpose to inspect the Company's books and

n3i2001 WL 818173, at *6 (Del. Ch. July 10, 2001), affd in relevant part, 806 A.2d
113 (Del. 2002).

1
32Saito, 806 A.2d at 118.
'33See In re Rural Metro Corp. S'holder Litig., 88 A.3d 54, 86 (Del. Ch. 2014)

(rejecting the argument of the defendant's financial advisor that the defendant company's
exculpatory provision should apply equally to a party charged with aiding and abetting a
breach of fiduciary duty, finding: "That is not what Section 102(b)(7) authorizes. The
literal language of Section 102(b)(7) only covers directors; it does not extend to aiders and
abettors.").

1
34Nothing prevents Rizzolo from making a demand on the Company's board to

consider an action against J.P. Morgan. Rizzolo has not sought documents in this action to
determine whether such a demand would be futile.
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records to investigate J.P. Morgan for aiding and abetting breaches
of fiduciary duties by AbbVie's directors and officers.

III. CONCLUSION

The Plaintiffs point out that AbbVie's directors assumed a very
substantial risk on behalf of the Company in connection with the
Proposed Inversion with Shire, a risk that proved a very bad bet for the
Company, indeed. Assessing such risk is a core directorial function;
fulfilling that function poorly, without more, is not actionable under
our law. For the foregoing reasons, I deny SEPTA's and Rizzolo's
demands for inspection of books and records pursuant to Section 220."3
The parties in each action should submit an appropriate form of order.

"Because I find that the Plaintiffs have failed to show a proper purpose for their
inspections, I do not address the scope of the documents sought.
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The plaintiff in this action is a Delaware limited liability
company ("LLC") that purchased certain of its own membership units
from the defendants, pursuant to a "redemption agreement." The
redemption agreement provided that the purchase price could be
adjusted after the transaction closed depending on the calculation of the
plaintiff LLC's net working capital. The redemption agreement
correctly anticipated that the parties might dispute that calculation, and
provided for an alternative dispute resolution process to adjudicate such
a disagreement. The plaintiffs complaint seeks to compel the defendants
to comply with that alternative dispute resolution process.

The defendants have moved to dismiss the complaint, contending
that this action should be dismissed or stayed in favor of a case pending
in federal court in Pennsylvania that involves similar parties and the
same overall set of transactions. The defendants also contend that the
filing of this action was in violation of Court of Chancery Rule 15(aaa).
Lastly, they argue that the complaint should be .dismissed because it
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seeks enforcement of an unenforceable "agreement to agree." For the
following reasons, I reject each of those contentions, and deny the
motion to dismiss.

I. BACKGROUND

A. Facts and Procedural History

Plaintiff is Utilipath, LLC ("Utilipath" or "Plaintiff'), a Delaware
LLC. Defendants in this action are: (1) Utilipath Holdings, Inc.
("Holdings"), a North Carolina corporation; (2) Baxter McLindon
Hayes, Jr.; (3) Baxter McLindon Hayes, III; and (4) Jarrod Tyson
Hayes (the latter three being the "Hayes Defendants," and together
with Holdings, "Defendants").

This case concerns a transaction between Utilipath and
Defendants that closed on August 19, 2013. Until that date, the Hayes
Defendants were the sole members of a North Carolina LLC named
Utilipath, LLC ("Old Utilipath"). Defendants transferred all of their
membership interests in Old Utilipath to Defendant Holdings. Old
Utilipath then merged with Utilipath, making the latter a wholly owned
subsidiary of Holdings.

Through the agreement relevant to this action, the
"Redemption Agreement,"2 Defendants caused Holdings to sell all of its
Class A membership units to Utilipath. Defendants, through Holdings,
apparently continued to hold all of Utilipath's Class B membership
units. Utilipath paid $15,750,000 for the Class A units. As relevant to
this case, however, that purchase price could be adjusted post-closing
according to the Redemption Agreement if Utilipath's actual net
working capital as of the closing date turned out to be below $6
million.

In November 2013, Utilipath provided Defendants with its
calculation of the Closing Net Working Capital amount3 for purposes of
this price adjustment mechanism. Thereafter, Defendants served a
Dispute Notice pursuant to Section 1.3.1 of the Redemption Agreement,
in which it objected to Utilipath's calculations. Notwithstanding several
months of back-and-forth attempting to resolve their dispute over the net
working capital adjustment, the parties failed to agree on this issue.

'Unless otherwise noted, all facts are drawn from the well-plcd allegations in
Plaintiffs Verified Complaint (the "Complaint").

2Compl. Ex. A [hereinafter "Redemption Agreement"].
Capitalized terms not otherwise defined hercin are used as defined in the Redemption

Agreement.
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Section 1.3.4 of the Redemption Agreement provides for an
alternative dispute resolution process whereby, if the parties could not
agree about whether a net working capital adjustment payment was
due, or the proper amount of such a payment, an Independent
Accounting Firm would be chosen to settle the issue. On April 18,
2014, Utilipath invoked Section 1.3.4 and demanded that the parties
submit their dispute to such an independent accounting firm.
Defendants refused to comply. Utilipath, by this action, seeks to
compel enforcement of the alternative dispute resolution ("ADR")
provision of the Redemption Agreement as it relates to the adjustment
of Net Working Capital.4

This action is not the first litigation involving these parties and
concerning the August 2013 transaction of which the Redemption
Agreement was a part. On December 31, 2013, Utilipath filed suit in
this Court against the same parties that are Defendants in this action.
That first Delaware complaint, however, was dismissed voluntarily on
June 23, 2014.

On March 21, 2014, an action was filed in the United States
District Court for the Eastern District of Pennsylvania that involves
similar parties (the "Pennsylvania Action").6  In the Pennsylvania
Action, which still is pending, the plaintiff is NewSpring Mezzanine
Capital, LP ("NewSpring"), a Delaware limited partnership that appears
to be an investor in and member of Utilipath. The defendants in the
Pennsylvania Action consist of all of the Defendants in this case, plus
Utilipath. The Pennsylvania Action arises from the same overall
transaction as this case, but, in addition to the Redemption Agreement, it
also involves a "Loan Agreement" and a "Stock Purchase Agreement."

In the Pennsylvania Action, NewSpring asserts various causes of
action based on allegations of fraud and alleged breaches of the
transaction agreements. In particular, it alleges that the Individual
Defendants misrepresented Utilipath's compliance with its tax
obligations, its profit projections, and its financial and accounting
practices. New Spring's complaint in the Pennsylvania Action contains
some eighteen Counts, including claims for: violations of the United
States and Pennsylvania securities laws; unjust enrichment; fraudulent
transfer; common law fraud; negligent misrepresentation;
indemnification under all three of the agreements; breach of contract and
rescission under the Loan Agreement; and breach of contract and

4Compl. ¶5.
5Notice of Dismissal Without Prejudice, Utilipath, LLC v. Hayes, C.A. No. 9214-

VCN (Del. Ch. June 23, 2014).
6NewSpring Mezzanine Capital II, L.P. v. Hayes, C.A. No. 14-1706 (E.D. Pa. Mar.

12, 2014) [hereinafter "NewSpring Litigation"].
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rescission under the Stock Purchase Agreement. Utilipath brought
cross-claims in the Pennsylvania Action against all of the Hayes
Defendants and Holdings for fraud, negligent misrepresentation, and
breaches of contract arising out of the Redemption Agreement, among
other claims.8 Holdings and Baxter Hayes, Jr. filed counterclaims
against NewSpring, as well as cross-claims against Utilipath for fraud,
securities violations, and breach of contract.9

As relevant here, Utilipath moved to dismiss the cross-claims
filed by Baxter Hayes Jr. and Holdings in the Pennsylvania Action. In
so doing, Utilipath contended in part that one of those cross-claims that
asserts a breach of contract claim related to the Net Working Capital
dispute should be dismissed or stayed in favor of arbitration pursuant to
the Redemption Agreement. On November 12, 2014, the Honorable
Gerald A. McHugh denied Utilipath's motion.'0  The Court's
Memorandum Opinion of the same date articulated its reasons for
denying the motion as it pertained to the Redemption Agreement. Judge
McHugh ruled that a dismissal or stay in favor of arbitration was not
warranted on the record before him, but also refrained from deciding, at
that time, "the broader question of precisely what aspects of this dispute,
if any, should be submitted to arbitration.""

B. Parties' Contentions

As noted above, Utilipath brought suit in this Court to compel
Defendants' compliance with the ADR provision in the Redemption
Agreement as it relates to the dispute over the Closing Net Working
Capital. By the pending motion, Defendants seek dismissal of
Utilipath's Complaint on three separate grounds: (1) that the Mc Wane
first-filed doctrine applies and militates in favor of a stay or dismissal;
(2) that Utilipath's Complaint was filed in violation of Court of
Chancery Rule 15(aaa); and (3) that the ADR provision in Section
1.3.4 is an unenforceable "agreement to agree." For the following
reasons, I conclude that all of those arguments are unavailing and deny
the motion to dismiss.

7Complaint,NewSpringLitig., 2014 WL 1102437 (E.D. Pa. Mar. 21, 2014).
8Amended Cross-claims of Utilipath, LLC, NewSpring Litig., 2014 WL 4826110

(E.D. Pa. 4ug. 22, 2014).
9Amended Counterclaim and Cross-claim of Baxter McLindon Hayes, Jr. and

Utilipath Holdings, Inc., NewSpring Litig., 2014 WL 4385320 (E.D. Pa. Aug. 11, 2014).
10NewSpringLitig., 2014 WL 5843598, at *1 (E.D. Pa. Nov. 12,2014).
'Id. at *2.
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II. ANALYSIS

A. Legal Standard

This Court should deny a motion to dismiss under Rule 12(b)(6)
"unless the plaintiff could not recover under any reasonably conceivable
set of circumstances susceptible to proof." 2 In determining whether
the Complaint meets this pleading standard, this Court will draw all
reasonable inferences in favor of Plaintiffs, "accept all well-pleaded
factual allegations in the Complaint as true," and "accept even vague
allegations in the Complaint as 'well-pleaded' if they provide the
defendant notice of the claim." 3 The Court, however, need not "accept
conclusory allegations unsupported by specific facts or . . . draw
unreasonable inferences in favor of the non-moving party."' 4

B. The McWane Issue

Defendants first contend that because the Redemption
Agreement currently is being litigated in a first-filed action in the
Eastern District of Pennsylvania, under the Mc Wane doctrine, this
Action should be dismissed or stayed in favor of the Pennsylvania
Action.'5

1. Applicable legal principles

In assessing which of multiple actions challenging the same
conduct should proceed, this Court often applies the Mc Wane
doctrine.'6 That doctrine reflects the general rule that "'litigation should
be confined to the forum in which it is first commenced, and a defendant
should not be permitted to defeat the plaintiffs choice of forum in a
pending suit by commencing litigation involving the same cause of
action in another jurisdiction of its own choosing.""7 Thus, "[u]nder
the [Mc Wane] first-filed rule, this Court freely exercises its broad
discretion to grant a stay 'when there is a prior action pending

'2Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Hldgs. LLC, 27 A.3d 531, 536
(Del. 2011).

Bid.

4Price v. E.I duPont de Nemours & Co., Inc., 26 A.3d 162, 166 (Del. 2011).
1I note that Defendants" motion requests only dismissal of the Complaint, but at

various points in their briefing Defendants stated that they seek dismissal or a stay.
Mc Wane Cast Iron Pipe Corp. v. McDowell-Wellman Eng'g Co., 263 A.2d 281

(Del. 1970).
1Transamerica Corp. v. Reliance Ins. Co. of Ill., 1995 WL 1312656, at *4 (Del.

Super. Aug. 30, 1995) (quoting Mc Wane, 263 A.2d at 283).
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elsewhere, in a court capable of doing prompt and complete
justice, involving the same parties and the same issues."'8

In cases like Ingres Corp. v. CA, Inc., however, the Delaware
Supreme Court has held that where contracting parties have expressly
agreed upon a legally enforceable forum selection clause, this Court
must honor the parties' contract and enforce the clause, "even if, absent
any forum selection clause, the Mc Wane principle might otherwise
require a different result."'9 The McWane doctrine is "a default rule
of common law, which the parties to the litigation are free to displace by
a valid contractual agreement."2 0

2. Neither dismissal nor a stay are warranted under Mc Wane.

Guided by the principles set forth in cases like Ingres, I conclude
that this action should not be dismissed or stayed on Mc Wane grounds
in favor of the prior-pending Pennsylvania Action, based on the plain
language of the Redemption Agreement. Section 7.8 of the Redemption
Agreement states that:

THE PARTIES AGREE THAT JURISDICTION AND
VENUE IN ANY ACTION BROUGHT BY ANY PARTY
PURSUANT TO THIS AGREEMENT SHALL
PROPERLY (BUT NOT EXCLUSIVELY) LIE IN ANY
STATE COURT OF THE STATE OF DELAWARE
LOCATED IN NEW CASTLE COUNTY OR THE
UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF DELAWARE. BY EXECUTION AND
DELIVERY OF THIS AGREEMENT, EACH PARTY
IRREVOCABLY SUBMITS TO THE JURISDICTION OF
SUCH COURTS FOR ITSELF AND IN RESPECT OF ITS
PROPERTY WITH RESPECT TO SUCH ACTION. THE
PARTIES IRREVOCABLY AGREE THAT VENUE WOULD
BE PROPER IN SUCH COURT, AND HEREBY WAIVE
ANY OBJECTION THAT SUCH COURT IS AN
IMPROPER OR INCONVENIENT FORUM FOR THE
RESOLUTION OF SUCH ACTION.2 I

1
8 In re the Bear Stearns Cos. S'holder Litig.. 2008 WL 959992, at *5 (Del. Ch. Apr. 9,

2008) (quoting Mc Wane, 263 A.2d at 283).
19Ingres Corp. v. CA, Inc., 8 A.3d I 143, 1145 (Del. 2010).
201d. at 1146.

Redemption Agreement § 7.8 (italics added).
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Courts applying Delaware contract law "will not read a
contract to render a provision or term 'meaningless or illusory."' 22

"When the contract is clear and unambiguous, we will give effect to
the plain-meaning of the contract's terms and provisions."23  Section
7.8 clearly and unambiguously reflects the parties' agreement that, if a
lawsuit were to arise out of the Redemption Agreement, jurisdiction and
venue properly would lie in this Court. Underscoring that point, the
parties further agreed to submit "irrevocably" to jurisdiction in this
Court for an action such as this, and they "waive[d] any objection that
such court is an improper or inconvenient forum for the resolution of
such action." The subject of Plaintiffs Complaint in this action-
compelling arbitration under Section 1.3.4-constitutes an "action
pursuant to this Agreement" for purposes of Section 7.8. The parties'
irrevocable consent to this Court's jurisdiction in Section 7.8 therefore
applies, and precludes me from dismissing this action on Mc Wane
grounds.

Defendants attempt to avoid the impact of Section 7.8 by arguing
that Ingres is inapposite because that case involved an exclusive forum
selection clause, while Section 7.8 contains only a non-exclusive

provision.24 Nothing in the Supreme Court's opinion in Ingres,
however, limited its reach to forum selection clauses that are
exclusive in nature. The Court stated that, "the Mc Wane principle is a
default rule of common law, which the parties to the litigation are free to
displace by a valid contractual agreement."25 Here, the parties bargained
for a valid contractual agreement prohibiting either side from objecting
to jurisdiction or venue in this Court for a lawsuit arising out of the
Redemption Agreement. The fact that jurisdiction and venue for suits
related to the Redemption Agreement also may be proper in other courts
does not detract from the plain language of Section 7.8, which
definitively provides that jurisdiction and venue are proper here,
making dismissal inappropriate. Furthermore, in light of the non-
exclusive nature of Section 7.8, this Court conceivably could exercise
its broad discretion to stay this action if the relevant considerations
militated in favor of a stay. But, in the circumstances here, including the
relatively early stage of this litigation, I am not persuaded that they do.

Nevertheless, I recognize that the Mc Wane rule "was 'impelled by
considerations of comity and the necessities of an orderly and efficient
administration of justice."'2 6 In that regard, I note that the Pennsylvania

22Osborn ex rel. Osborn v. Kemp, 991 A.2d 1153, 1159 (Del. 2010).
231Id. at 1160.
24Defs.' Reply Br. 4-6.
25Ingres, 8 A.3d at 1146.
26Id. at 1145 (quoting Mc Wane, 263 A.2d at 283).
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Action does appear to involve similar parties litigating claims that relate
to some of the same underlying facts involved in this action. It also
appears, however, that the claims in the Pennsylvania Action are
significantly broader than the claims in this action. The narrow dispute
in this action, relating to a Net Working Capital adjustment under the
Redemption Agreement, may or may not be arbitrable. That issue is
not before this Court at this time.

I also note that, in his November 12, 2014 Memorandum Opinion,
Judge McHugh questioned the wisdom of the suggestion of the Baxter
Parties that the ADR process with respect to the Net Working Capital
dispute effectively be stayed until after the validity of their claims for
fraud and breach of contract are resolved in the Pennsylvania Action.
Likewise, I question the wisdom of that suggestion, especially in light
of Section 7.8 of the Redemption Agreement, in which the parties
bargained for the right to bring suit in this Court, and mutually promised
to "waive any objection" that this Court is an improper or inconvenient
forum. 2 8 So while I am not today deciding the issue of whether this
dispute is arbitrable or conclusively precluding the possibility of a stay
at some point in the future, I deny Defendants' motion to dismiss or
stay Utilipath"s Complaint on Mc Wane grounds.29

C. The Rule 15(aaa) and Rule 41(a) Issue

The second basis for Defendants' motion to dismiss is that
Plaintiff has violated Court of Chancery Rule 15(aaa). As support
for this argument, Defendants point to Utilipath"s prior Delaware
action and the Pennsylvania Action, both of which, they contend,
are against "the same Defendants, raising claims predicated on the same

"NewSpring Mezzanine Capital II, L.P., 2014 WL 5843598, at *2 ("Assuming for
the sake of discussion that at Icast this one discrete issue is subject to arbitration, the
suggestion of the Baxter Parties that I entertain a declaratory judgment action and declare the
arbitration provision unenforceable based on breaches by Utilipath is equally unsatisfying. It
would suggest that until the validity of the claim on its merits is known, the method by which
to address the dispute cannot be determined.").

"Ingres, 8 A.3d at 1146; see also Capital Gp. Cos. v. Armour, 2004 WL 2521295,
at *3 (Del. Ch. Nov. 3, 2004) ("Forum selection/consent to jurisdiction clauses arc
'presumptively valid' and should be 'specifically' enforced unless the resisting party 'could
clearly show that enforcement would be unreasonable and unjust, or that the clause was
invalid for such reasons as fraud and overreaching."') (quoting MIS Bremen v. Zapata Off-
Shore Co., 407 U.S. 1, 15 (1972)).

291 also do not mean to foreclose the possibility that, on a more developed record in
this action, I might revisit the question of a stay. I note further that I have conferred with
Judge McHugh, and we agree that, if the parties need some degree of coordination of aspects
of these two cases or the circumstances warrant consideration of such coordination, our
respective courts are willing to explore that possibility. In my view, it is premature to do so
now.
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underlying transaction and the same Redemption Agreement," as this
case.30 Because the prior Delaware action was dismissed, Defendants
contend that this Complaint was filed in violation of Rule 15(aaa). This
argument is unpersuasive.

Even if the previous Delaware action had asserted the same
claims against the same defendants as this action does, Rule 15(aaa)
would not have been violated. Rule 15(aaa) states:

Notwithstanding subsection (a) of this Rule, a party that
wishes to respond to a motion to dismiss under Rules
12(b)(6) or 23.1 by amending its pleading must file an
amended complaint, or a motion to amend in conformity
with this Rule, no later than the time such party's answering
brief in response to either of the foregoing motions is due to
be filed. In the event a party fails to timely file an
amended complaint or motion to amend under this
subsection (aaa) and the Court thereafter concludes that the
complaint should be dismissed under Rule 12(b)(6) or 23.1,
such dismissal shall be with prejudice (and in the case of
complaints brought pursuant to Rules 23 or 23.1 with
prejudice to the named plaintiffs only) unless the Court, for
good cause shown, shall find that dismissal with prejudice
would not be just under all the circumstances. Rules 41(a),
23(e) and 23.1 shall be construed so as to give effect to this

31subsection (aaa).

Utilipath filed its complaint in the first Delaware action on
December 31, 2013, and amended that complaint on April 11, 2014. On
June 2, 2014, Defendants moved to dismiss the amended complaint.
Rather than amend the complaint or answer the motion, Utilipath filed a
voluntary dismissal under Rule 41(a)(1) on June 23. Because there is no
indication from the record or from Defendants that I should infer
otherwise, I infer that Utilipath's voluntary dismissal in the earlier
Delaware action was filed before its answering brief in response to the

motion to dismiss would have been due.32  In such a circumstance,

30Dcfs.' Opening Br. 20.
"'Ct. Ch. R. 15(aaa). See also Ct. Ch. R. 41(a)(1) ("[Ain action may be dismissed

by the plaintiff without order of court (i) by filing a notice of dismissal at any time before
service by the adverse party of an answer or of a motion for summary judgment, whichever
first occurs . . . . However, no such dismissal pursuant to subpart (i) above shall be effective
where the complaint is subject to a motion to dismiss and the plaintiff has chosen to file an
answerin brief rather than seeking to amend. See Rule 15(aaa).").

3There does not appear to be a scheduling order for the briefing in connection with
the motion to dismiss in that first Delaware action. The usual practice in the Court of
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absent some reason to conclude otherwise, this Court will not bar a later
complaint by the same plaintiff on Rule 15(aaa) grounds.33  I therefore
conclude that nothing in Rules 15(aaa) or 41(a) requires dismissal of the
Complaint in these circumstances.

D. The "Agreement to Agree" Issue

Finally, Defendants assert that the ADR provision in Section 1.3.4
of the Redemption Agreement is an unenforceable "agreement to agree,"
because it "fails to provide an adequate means of selecting an
arbitrator."34  That argument is flawed as a matter of law. The legal
principle underlying Defendants' argument is that an agreement to enter
into a contract in the future will not be enforceable unless it specifies all
the material and essential terms of the future contract.3 s While that
principle is valid, it does not apply in this case. The Redemption
Agreement does not lack an essential term in this regard. Section 1.3.4
would be governed by the Federal Arbitration Act (the "FAA").1 6 The
FAA provides that:

If in the agreement provision be made for a method of
naming or appointing an arbitrator or arbitrators or an
umpire, such method shall be followed; but if no method be
provided therein, or if a method be provided and any party

Chancery, however, is that the opening brief in support of a merits-based motion
(such as a motion under Rule 12(b)(6)) is due 30 days after the motion is filed, the non-
moving party's answering brief is due 30 days later, and then a reply brief 15 days after that.
Defendants offer no reason why the briefing in the earlier Delaware action would have been
different, such that Utilipath's voluntary dismissal in that action would have been untimely.

"3 See, e.g., E. Sussex Assocs., LLC v. W. Sussex Assocs., LLC, 2013 WL 2389868, at
*2 (Del. Ch. June 3, 2013) ("[Rule 41(a)] plainly countenances the possibility that a motion
for voluntary dismissal is a proper response to a motion to dismiss, so long as the Rule 41(a)
motion is filed before an answering brief on the motion to dismiss is due."); Stern v. LF
Capital P'rs, LLC, 820 A.2d 1143, 1146-47 (Del. Ch. 2003). The cases cited by
Defendants in this regard do not hold differently. See Defs.' Opening Br. 22 ("As
mentioned above, Rule 15(aaa) is designed to limit a plaintiffs [sic] ability to re-plead once
the time to file a responsive brief has passed.") (quoting Taubenfeld v. Marriott Int'l, Inc.,
2003 WL 22682323, at *4 (Del. Ch. Oct. 28, 2003)).

34Defs.' Opening Br. 26.
35See, e.g., PharmAthene, Inc. v. SIGA Techs., Inc., 2008 WL 151855, at *13 (Del.

Ch. Jan. 16, 2008).
310 Del. C. § 5702(c) ("Unless an arbitration agreement complies with the standard

set forth in subsection (a) of this section for the applicability of the Delaware Uniform
Arbitration Act ["DUAA"], any application to the Court of Chancery to enjoin or stay an
arbitration . . . shall be decided by the Court of Chancery in conformity with the Federal
Arbitration Act, and such general principles of law and equity as are not inconsistent with
that Act."). No such reference to the DUAA is made in the Redemption Agreement, and
Defendants do not contest that the FAA applies in this regard.
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thereto shall fail to avail himself of such method, or if for
any other reason there shall be a lapse in the naming of an
arbitrator or arbitrators or umpire, or in filling a vacancy,
then upon the application of either party to the controversy
the court shall designate and appoint an arbitrator or
arbitrators or umpire, as the case may require, who shall act
under the said agreement with the same force and effect as
if he or they had been specifically named therein; and
unless otherwise provided in the agreement the arbitration
shall be by a single arbitrator.

Thus, if this Court were to decide that one or more disputes
identified in the Complaint are arbitrable under Section 1.3.4, and the
parties cannot agree as to which "independent nationally recognized
accounting firm"38 should determine the matter, the path forward
would be clear. Under the FAA, I could designate such a firm for
the parties, probably after inviting each side to submit two or three
candidates acceptable to them. I therefore reject Defendants' argument
that the Complaint must be dismissed because Plaintiff seeks to
enforce an unenforceable agreement to agree.

III. CONCLusioN

For the foregoing reasons, Defendants' motion to dismiss or stay
Plaintiffs Complaint is denied.

IT IS SO ORDERED.

"9 U.S.C.A. § 5 (Wcst 2014).
38Rcdemption Agrccmcnt § 1.3.4.
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In this case, the counterclaim plaintiff asks the Court to order
specific performance of an alleged oral agreement to renew a long-
running lease of a theater to a limited liability company ("LLC").
Breaches of fiduciary duty and the company's LLC agreement also are
alleged, along with alternatively pled promissory estoppel and
fraudulent inducement counts. The counterclaim and third-party
defendants have moved to dismiss, arguing that the claims suffer from a
host of legal shortcomings.

After rejecting the defendants' laches argument, this
Memorandum Opinion analyzes the company's LLC agreement and
considers whether certain of the defendants conceivably breached their
fiduciary duties. In that regard, the LLC agreement appears to be
ambiguous. Based on that conclusion and in light of the facts alleged, I
decline to dismiss the breach of fiduciary duty claims, with the
exception of a conclusorily pled waste claim. Next, I turn to the claims
relating to an alleged oral agreement between the parties. The
defendants contend that the purported lease renewal agreement is too
indefinite to be enforced and is missing material terms. Based on the
facts alleged, however, I conclude that it is reasonably conceivable that
the counterclaim plaintiff could prove the existence and terms of the
lease renewal agreement. The Memorandum Opinion then addresses a
statute of frauds defense, but concludes that the part performance
doctrine saves the breach of contract claim from dismissal.

Finally, I examine the alternatively pled promissory estoppel and
fraudulent inducement counts. The promissory estoppel claim survives
largely for the same reasons the breach of contract claim survives, but I
dismiss the promissory estoppel claim against one of the defendants who
is not alleged to have played any role in the alleged promise.

Last, this Memorandum Opinion considers the fraudulent
inducement count. This claim is an impermissible bootstrap on the
counterclaim plaintiffs breach of contract claim and, in any event, is
pled in an entirely conclusory fashion. Accordingly, I dismiss that
Count.

In sum, the motion to dismiss is granted in part and denied in part.
Specifically, Counts I and V are dismissed in part, and Count III is
dismissed entirely. In all other respects, the motion to dismiss is denied.
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I. BACKGROUND

A. The Parties and Other Actors

Nominal Defendant Shorenstein Hays-Nederlander Theatres
LLC, a Delaware LLC ("SHN" or the "Company"), is a theater
company in the business of providing venues for plays and other live
performances in San Francisco. The Company began as, and continues
to be, a collaboration between two families: the Nederlanders and the
Shorensteins. Walter Shorenstein ("Mr. Shorenstein") and James
Nederlander founded SHN's predecessor, a general partnership, in the
mid-1970s. Mr. Shorenstein, a real estate developer, managed the
brick-and-mortar aspects of the business, while James Nederlander and
his brother Robert handled the scheduling and booking of shows, as well
as other aspects of theater management. Using this division of
labor, the Company operated quite successfully, at least until the events
giving rise to this lawsuit.

The Shorenstein-Nederlander partnership was converted into SHN
through a Plan of Conversion and Operating Agreement signed on
November 6, 2000 (the "LLC Agreement"). Each family's fifty percent
interest is owned by a business entity member of SHN: Nederlander of
San Francisco Associates ("Nederlander") represents the Nederlanders
and CSH Theatres LLC ("CSH") is the member on the Shorenstein
side. The LLC Agreement contemplates a four-member board of
directors to govern SHN, with each entity able to appoint two directors.
CSH's representatives at all times relevant to this lawsuit have been
Carole Shorenstein Hays ("Mrs. Hays") and her husband Jeff Hays ("Dr.
Hays"). Mrs. Hays, who is Mr. Shorenstein's daughter, indirectly owns
CSH as a trust beneficiary. Nederlander's appointees during the
relevant period have been Robert E. Nederlander, Sr. ("Mr.
Nederlander") and Raymond S. Harris. Dr. Hays, Mrs. Hays, Mr.
Nederlander, and Harris together comprise the "Board."

The dispute in this case centers mainly on the Curran Theatre (the
"Curran"), one of three San Francisco theaters that has been operated by
SHN.2  SHN and its predecessor have leased the Curran since the
inception of the original Shorenstein-Nederlander partnership in the
mid-1970s. As discussed infra, Mrs. Hays eventually purchased the

IThe facts, which arc assumed true for purposes of this motion to dismiss, are drawn
from the defendant's Amended Verified Counterclaims and Verified Third Party Complaint
(the "Counterclaim and Third Party Complaint" or "C & TP Compl."), together with its
attached exhibits and integral documents.

2The other two theaters are the Orpheum and the Golden Gate.
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Curran through a new corporate entity, CSH Curran, LLC ("CSH
Curran").

In terms of party alignment, CSH originally filed this suit against
Nederlander seeking a declaratory judgment. Nederlander
counterclaimed against CSH and asserted third-party claims against CSH
Curran, Mrs. Hays, and Dr. Hays. The pending motion to dismiss is
directed against the Counterclaim and Third Party Complaint. For
brevity and convenience, in this Memorandum Opinion, I will refer to
CSH, CSH Curran, Mrs. Hays, and Dr. Hays collectively as
"Defendants."

B. The Facts

1. The Nederlanders and the Shorensteins

The Counterclaim and Third Party Complaint characterizes the
relationship between the now-adversary families as one of near-total
trust. Each family had an expertise, and each side "essentially exercised
free rein over their respective responsibilities."3 In fact, the original
"partnership was operated under a single-page letter agreement for
many years" before it was converted to an LLC.4 For most of its
existence, SHN apparently took a fairly lax approach toward business
formalities and operated largely under a sort of gentleman's agreement
with deals formalized by handshake rather than contract. In June 2010,
however, Mr. Shorenstein passed away. Mrs. Hays then assumed
management and control of CSH, including its interests in SHN. Around
this time, she appointed herself and her husband as directors of SHN.

The Counterclaim and Third Party Complaint characterizes Mrs.
Hays as lacking her father's business acumen. Indeed, that pleading
alleges that Mrs. Hays viewed her participation in SHN more as "an
artistic hobby and as a means to promote her social status" than as a
business endeavor.5 The Counterclaim and Third Party Complaint
describes Mr. Nederlander as having naively trusted his former
business associate's daughter, only to have the rug pulled out from
under him. The accuracy of these characterizations aside, the
Counterclaim and Third Party Complaint makes clear that the
relationship Mrs. Hays now has with Mr. Nederlander is far different
from the essentially seamless cooperation her father had achieved with
the Nederlander family.

3C & TP Compl. ¶ 27.
41d. 22.
sld. 3 1.
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2. The Curran controversy

The events giving rise to this lawsuit began in 2010. Sometime in
late 2009 or early 2010, the owner of the Curran sought to sell that
theater. Mr. Shorenstein entered into negotiations to purchase it, but
that effort bore no fruit. Mr. Nederlander assumed the negotiating lead
in January 2010 and successfully reduced the asking price from $30
million to under $20 million. Mr. Nederlander, however, still
considered the price too high. At the same time, he did not want a
competing interest to acquire and operate the theater. In that regard,
Mr. Nederlander believed that "outside investors were readily available
to purchase the Curran for the revised sale price and lease the theatre
back to SHN for a percentage of the revenue."6

Mr. Nederlander spoke with Mrs. Hays about the status of the
Curran by telephone during the third quarter of 2010. One of these
telephone calls forms the crux of several of Nederlander's claims.
Nederlander alleges that Mrs. Hays rejected the idea of having third-
party investors acquire the Curran and wanted to buy the theater herself.
During the key call, Mrs. Hays allegedly asked Mr. Nederlander's
permission to purchase the Curran. He consented on the alleged
condition that the "Hays Group" "agreed to continue SHN's lease of
the Curran for the life of the Company."9 Mrs. Hays allegedly accepted
this condition, and Mr. Nederlander consented to her purchasing the
Curran predicated on the lease-renewal promise.

According to the Counterclaim and Third Party Complaint, Mr.
Nederlander never would have given permission to Mrs. Hays to
purchase the Curran absent this agreement. With respect to the alleged
promise to renew the lease, Nederlander alleges that "Nederlander and
the Hays Group understood that the essential terms and framework for
the lease continuation would be based on the terms of the existing lease,
with price termsto be finalized as the years progressed, reflecting
normal, gradual increases through the years."'0 The Counterclaim and
Third Party Complaint did not identify or include as attachments any

6Id. ¶ 39.
'The Counterclaim and Third Party Complaint does not indicate whether there was

only one relevant telephone call between Mr. Ncderlandcr and Mrs. Hays or more than one.
Regardless, Nederlander's claims focus on one specific call in the third quarter of 2010.

8The Counterclaim and Third Party Complaint at times refers vaguely to the
"HaysGroup," but never defines that term. It appears to refer to the Hayses and their
controlled entities, but at times also may include business associates of the Hayses. On other
occasions, the term appears to refer to one of the Hayses without specifying which one.

9C & TP Compl. T 42.
'Old. T 45.
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contemporaneous documentary evidence supporting the existence of
Mrs. Hays's alleged promise to renew the lease.

Mrs. Hays ultimately did acquire the Curran through a new
business entity, CSH Curran. One of her trusts, the CSH Doule Trust,
created CSH-Doule, LLC, which is the sole member of CSH Curran.
Mrs. Hays and Tom Hart, a business associate of hers, co- manage CSH
Curran. CSH Curran executed the agreement to purchase the Curran on
November 30, 2010, for $16.6 million. On December 17, 2010, the
Curran's former owner informed SHN that CSH Curran was the new
owner and, therefore, would be SHN's new landlord. This arrangement
produced no problems initially. CSH Curran and SHN continued to
operate under the existing lease of the Curran, which had a term
ending December 31, 2014. The parties, however, never were able to
reduce the terms of a renewal of that lease to a final written contract.

According to Nederlander, the subject of the lease renewal was
discussed at every SHN Board meeting after Mrs. Hays purchased the
Curran at the end of 2010. The Board appears to have kept no minutes
of those meetings." The Hayses, however, allegedly "always put off
renewal and told Nederlander not to worry about the matter."'2 At a
January 2012 Board meeting, the Hayses stated that they would
propose terms for the new lease soon, but failed to do so until August
2012.'1 On August 29, 2012, an unidentified member of the Hays
Group delivered to Nederlander an initial high-rent offer. The Hays
Group allegedly had prepared a high-rent offer, as well as a secondary
low-rent proposal to be deployed after Nederlander's anticipated
counteroffer.' Nederlander counteroffered on October 19, 2012, but
thereafter the Hays Group did not engage in any meaningful further
negotiations.

During this same period, Mrs. Hays allegedly mismanaged
SHN's operations. More specifically, the Counterclaim and Third Party
Complaint alleges that, from September 2012 onward, Mrs. Hays
blocked lucrative business opportunities, such as sponsorships from
Lexus, because they purportedly would detract from SHN's reputation.
According to Nederlander, Mrs. Hays in fact was more concerned with
her own reputation. At a January 2013 Board meeting, Mrs. Hays
requested the opportunity to act as sole president of SHN, as opposed
to continuing the usual co-presidency arrangement with one co-

"Arg. Tr. 75 (counsel for SHN). No Board minutes were referenced in or attached
to the Counterclaim and Third Party Complaint.

'2C & TP Compl. 1 55.
"Id. ¶¶ 53-54.
"The Counterclaim and Third Party Complaint portrays these negotiations as

something of a formality, with all parties anticipating a similar final price, but nevertheless
proceeding in an offer-counteroffer-compromise fashion.
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president from each of the Nederlander and Shorenstein Nederlander
agreed to a 60-day trial run. The Counterclaim and Third Party
Complaint described this period as an "unmitigated disaster" for the
Company, during which SHN experienced "increased, frivolous
spending with no corresponding benefit to the Company."'5 Nederlander
opposed an extension of Mrs. Hays's sole presidency.

3. Mrs. Hays's "secret motives" revealed

On December 20, 2013-over a year after its initial lease
counteroffer-Nederlander again sent the Hays Group its lease terms.
The Hays Group did not respond. Instead, on January 28, 2014, the
SHN Board met to discuss the lease renewal. At that meeting, Dr. Hays
requested an executive session of the Board in which he asserted that
CSH no longer could continue under the LLC Agreement and that
"unless Nederlander agreed to give control of SHN to Mrs. Hays,
the Curran lease renewal was off the table."16 Despite having been
unable for two years to finalize the new lease or cause Mrs. Hays to
engage in serious discussion of the disputed lease terms, Nederlander
alleges that it was "blindsided" by this "change of position and
demands."'7 The Counterclaim and Third Party Complaint asserts that
.the January 28, 2014 meeting was the first time Nederlander
"learned that Mrs. Hays had lied about her intention to continue leasing
the Curran to SHN or, alternatively, that she had changed her mind and
no longer intended to abide by the purchase-lease agreement" with
Nederlander.18

According to Nederlander, the Hays Group's refusal to renew
the lease did not result from an inability to finalize terms, because "all
that needed to be finalized . . . were the rent schedules."19 Instead,
Nederlander alleges that the refusal revealed Mrs. Hays's desire to seize
control of SHN. Nederlander rejected her demands and insisted on
compliance with the oral agreement to renew the lease. On February
13, 2014, Harris spoke with Hart, who confirmed that the Hays Group
would not renew the Curran lease. Hart also represented that the Hays
Group had no current plans for the Curran. Nederlander sent a letter to
the Hays Group on February 18, 2014, in which it "memorialized the
history of the Curran purchase," detailed the harm to SHN, and
accused the Hayses of breaching the LLC Agreement and their

Id. 34.
61d. $63.
Id. T 64.

"Id. ¶ 65.
Id. 67.
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20
fiduciary duties. In response, on February 21, 2014, CSH filed a
Verified Complaint in this Court seeking a declaratory judgment that
CSH would not be in violation of the LLC Agreement if the lease was
not renewed (the "CSH Complaint"). Nederlander filed its initial
Answer, Verified Counterclaims and Verified Third-Party Complaint on
April 28, 2014.

4. Competing for shows in San Francisco

Nederlander always had expected to conclude a new lease and
had booked shows at the Curran beyond the December 31, 2014
expiration date of the then-existing lease. Once Nederlander realized
that the Curran would not be an SHN venue after December 31, SHN
needed to relocate those shows that it already had booked at the
Curran to it other venues. With little leverage, SHN "was forced to
accept less favorable terms in the revised agreement" for those shows.21
Overall, SHN expects to lose more than a million dollars in profits as a
result of the loss of the Curran lease. In addition, the Hayses allegedly
have blocked lucrative theater sponsorships for SHN.

The Curran, however, was not destined to sit idle. On June 2,
2014, CSH revoked Mrs. Hays's appointment to the SHN Board.
Notably, however, Dr. Hays remained on the Board. Days later, Mrs.
Hays allegedly "began soliciting shows for the Curran and attempting to
poach shows from SHN in direct competition with SHN."2 2 According
to the Counterclaim and Third Party Complaint, Mrs. Hays met with
the producer of A Gentleman's Guide to Love & Murder on or about
June 6. That show had never played at an SHN venue or been rejected
by SHN. Additionally, at some later date, Mrs. Hays also met with
Charlotte Wilcox, the producer of Beautiful, in an effort to attract that
show to the Curran as well. The current post-Broadway production of
Beautiful has neither run at an SHN venue nor been rejected by SHN.
Moreover, the Counterclaim and Third Party Complaint alleges that
during this same time period SHN was in negotiations with the same
producers as Mrs. Hays to show their plays. Dr. Hays, as a
Board member, received regular updates regarding SHN's operations,
including show bookings. Similarly, Mrs. Hays allegedly had knowledge
as to which shows SHN was attempting to book because of her service on
the Board before June 2, 2014.

201d. ¶ 71.
"Id. ¶ 84.
"Id. ¶ 90.
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C. Procedural History

On July 29, 2014, Nederlander amended and filed the operative
Counterclaim and Third Party Complaint. Defendants moved to dismiss
on August 12 and, after full briefing, I heard argument on that motion,
as well as co-pending motions to compel and to strike, on December 3,
2014 (the "Argument"). At the Argument, I granted the motion to
strike. I also granted the motion to compel by oral decision on
December 5, but reserved judgment on the motion to dismiss.

In its Counterclaim and Third Party Complaint, Nederlander
alleges six counts against the various counterclaim and third-party
defendants as follows:

* Count I for breach of fiduciary duty against Dr. Hays
and Mrs. Hays;

* Count II for breach of LLC Agreement against CSH;

* Count III for fraudulent inducement against CSH and
Mrs. Hays;

* Count IV for breach of contract against CSH and
Mrs. Hays;

* Count V for promissory estoppel against CSH, CSH
Curran, and the Hayses; and

* Count VI for declaratory judgment with respect to
the LLC Agreement.

Defendants assert that these claims23 suffer from numerous legal
shortcomings and that they all should be dismissed. Among their most
powerful arguments are those averring that the statute of frauds bars any
purported oral agreement and that any contract between the parties lacks
essential terms and is insufficiently definite to be enforced. Defendants
also contend that there was no reasonable reliance on Mrs. Hays's
alleged promise, that Nederlander's interpretation of the LLC Agreement

23Nederlander's declaratory judgment count, Count VI of the Counterclaim and
Third Party Complaint, either is not at issue here, because it essentially is duplicative of
CSH's declaratory judgment count, or else is coextensive with Count II. The parties
did not address Count VI in their briefing. Accordingly, I do not discuss Count VI further,
and will treat it the same as Count II.
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is flawed, and that laches bars many of the claims in the Counterclaim
and Third Party Complaint.

II. STANDARD OF REVIEW

Pursuant to Rule 12(b)(6), this Court may grant a motion to
dismiss for failure to state a claim if a complaint does not assert
sufficient facts that, if proven, would entitle the plaintiff to relief. As
recently reaffirmed by the Supreme Court, "the governing pleading
standard in Delaware to survive a motion to dismiss is reasonable
'conceivability."'24 That is, when considering such a motion, a court
must "accept all well-pleaded factual allegations in the Complaint as
true . . . draw all reasonable inferences in favor of the plaintiff, and
deny the motion unless the plaintiff could not recover under any
reasonably conceivable set of circumstances susceptible of proof."2 5

This reasonable "conceivability" standard asks whether there is a
"possibility" of recovery.2 6  The court, however, need not "accept
conclusory allegations unsupported by specific facts or . . . draw

unreasonable inferences in favor of the non-moving party."27

Moreover, failure to plead an element of a claim precludes
entitlement to relief and, therefore, is grounds to dismiss that claim.28

Generally, the Court will consider only the pleadings on a motion
to dismiss under Rule 12(b)(6). "A judge may consider documents
outside of the pleadings only when: (1) the document is integral to a
plaintiffs claim and incorporated in the complaint or (2) the document is
not being relied upon to prove the truth of its contents."29

III. ANALYSIS

A. Laches

Defendants assert that, even if Nederlander's claims had any merit,
many of them are barred by laches. Defendants contend, and
Nederlander apparently does not dispute, that each Count of the
Counterclaim and Third Party Complaint would be governed by a three-

24Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Hldgs. LLC, 27 A.3d 531, 537
(Del. 2011) (footnote omitted).

Id. at 536 (citing Savor, Inc. v. FMR Corp., 812 A.2d 894, 896-97 (Del. 2002)).26Id. at 537 & n.13.
27Price v. E.I duPont de Nemours & Co., Inc., 26 A.3d 162, 166 (Del. 2011) (citing

Clinton v. Enter. Rent-A-Car Co., 977 A.2d 892, 895 (Del. 2009)).
28Crescent/Mach I P'rs, L.P. v. Turner, 846 A.2d 963, 972 (Del. Ch. 2000) (Stecle,

V.C., by designation).
2 9Allen v. Encore Energy P'rs, 72 A.3d 93, 96 n.2 (Del. 2013).
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year statute of limitations.30 The Court of Chancery, of course, is not
bound by statutes of limitations and instead follows the equitable
doctrine of laches.3 1 Generally, however, a "filing after the expiration of
the analogous limitations period is presumptively an unreasonable delay
for purposes of laches."32  In this case, Nederlander filed its initial
answer, counterclaims, and third-party complaint on April 28, 2014.
Presumptively, therefore, any of its causes of action that accrued before
April 28, 2011, would be barred by laches.

At the motion to dismiss stage, however, it is not always possible
to determine whether a claim is barred by laches. "The timeliness of
claims may be determined on a motion to dismiss if the facts pled in
the complaint, and the documents incorporated within the complaint,
demonstrate that the claims are untimely."33  Here, it is clear, for
example, that the allegedly improper competitive behavior, i.e., Mrs.
Hays's attempts to steal shows from SHN, took place after April 28,
2011. Accordingly, those claims, and any others based on conduct post-
dating April 28, 2011, are not barred by laches.

The larger question is whether the claims relating to the Curran
lease renewal, including those based on the alleged oral agreement made
in the third quarter of 2010, are time-barred. Based on the facts alleged,
there are two potential agreements that Nederlander could be trying to
enforce: (1) that Mrs. Hays could acquire the Curran with Nederlander's
consent and had agreed to lease it to SHN for the duration of
SHN's existence for terms essentially in conformance with the existing
lease; or (2) that Mrs. Hays, with Nederlander's consent, could acquire
the Curran and had agreed to negotiate in good faith with Nederlander
the renewal of a lease for the Curran that would extend for the duration
of SHN. The latter formulation-which is not the version Nederlander
emphasized in its briefing-probably would be an unenforceable
agreement to agree or, alternatively, may have been satisfied by the
parties' unsuccessful lease negotiations.34 Accordingly, I understand
Nederlander to be alleging the first version of the agreement and my
analysis throughout this Memorandum Opinion is based on that
conclusion. Nederlander and Mrs. Hays allegedly entered into this oral
agreement to renew the lease-construed as just stated-sometime in the

3010 Del. C § 8106.
3 'TrustCo Bank v. Mathews, 2015 WL 295373, at *5 (Del. Ch. Jan. 22,

2015) (discussing the difference between laches and statutes of limitations).
32Levey v. BrownstoneAsset Mgmt., LP, 76 A.3d 764, 769 (Dl. 2013).
3 3CertainTeed Corp. v. Celotex Corp., 2005 WL 217032, at *6 (Del. Ch. Jan. 24,

2005) (footnotes omitted).
34See PharmAthene, Inc. v. SIGA Techs., Inc., 2008 WL 151855, at *13 (Del. Ch.

Jan. 16, 2008).
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third quarter of 2010. No progress was made on the negotiations until
August 2012, when Mrs. Hays made her lease proposal. Up until that
time, Nederlander alleges that it raised the issue, but the Hayses
continually put off the subject of the lease renewal until a later date.
Nederlander made a counteroffer in September 2012 that included a
lower rent term, but did not hear back from the Hayses for over a year.
During this time, Nederlander allegedly brought up the issue of the lease
renewal at each board meeting, but the Hayses would defer consideration
of it until later. This pattern suggests that Nederlander's counteroffer
was not so far from the Hayses' target number as to warrant a flat-
out rejection, and it reasonably can be inferred from these facts that
the Hayses were giving Nederlander's offer serious consideration.
Nederlander again sent the Hayses its negotiating position in December
2013. Only thereafter, at a January 2014 board meeting, did Mrs. Hays
reveal that the lease would not be renewed.

Defendants argue that because the purported oral agreement
allegedly occurred in 2010, the claims based on that agreement are more
than three years old and therefore are barred by laches. But,
Nederlander's claim is for breach of contract. The facts alleged,
construed in the light most favorable to Nederlander, do not provide
any basis for inferring that Nederlander was on inquiry notice that
Mrs. Hays would not renew the lease until the fall of 2012 at the
earliest. Thus, the alleged breach of the agreement-the occurrence of
which would trigger the running of the laches period-happened less
than three years before Nederlander filed its claims, making the claims
timely. In any event, based on the facts alleged, it is reasonably
conceivable that Nederlander could prove that tolling would be
appropriate in this case. Generally, there are at least three theories of
tolling that can be invoked to avoid a laches defense: "(1) inherently
unknowable injuries; (2) fraudulent concealment; and (3) equitable
tolling. Each of these doctrines permits tolling of the limitations
period where the facts underlying a claim were so hidden that a
reasonable plaintiff could not timely discover them."05  Nederlander
argues that both the inherently unknowable injuries and the fraudulent
concealment theories apply here.

I conclude that it is reasonably conceivable that Nederlander
could show that the statute of limitations should be tolled in this case.
According to the Counterclaim and Third Party Complaint, Nederlander
first discovered on January 28, 2014, that Mrs. Hays either had decided
to renege on her promise to renew the Curran lease or else had not
intended to honor it in the first place. The Counterclaim and Third

35In re Dean Witter P'ship Litig., 1998 WL 442456, at *5 (Del. Ch. July 17, 1998),
affd, 725 A.2d 441 (Del. 1999).
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Party Complaint alleges that, until that point, the Hays Group had
strung Nederlander along on the negotiations, continually putting the
subject off for later discussion, an allegation that conceivably could
support tolling on the basis of fraudulent concealment.

It is possible that Nederlander may have had inquiry notice
earlier, such as in August 2012 when Mrs. Hays proposed a lease with a
rent schedule significantly higher than the rent schedule of the existing
lease. The Counterclaim and Third Party Complaint alleges, however,
that Nederlander anticipated an initial high offer, but expected that it
would be reduced following its own counteroffer. Nederlander made
that counteroffer in September 2012. The Hayses did not respond to
Nederlander's counteroffer until January 2014, only a few months
before the filing of Nederlander's initial counterclaim and third-party
complaint. As the record develops, Defendants may show that
Nederlander was on at least inquiry notice well before January 2014. At
this stage, however, the record is insufficiently developed to allow a
determination that, as a matter of law, the claims relating to the Curran
conclusively are barred by laches.

Nederlander may have acted foolishly or displayed poor judgment
in not pressing more promptly to secure a lease renewal for one of
SHN's main venues. But, based on the facts alleged, it is reasonably
conceivable that Nederlander could show that Mrs. Hays's or CSH's
intentions in this regard were either inherently unknowable or
fraudulently concealed. Thus, I decline to dismiss Nederlander's
claims based on the alleged oral agreement for laches.

B. Breach of the LLC Agreement

Nederlander alleges that CSH breached the LLC Agreement, but
the allegations supporting this Count focus largely on the actions of Dr.
Hays and Mrs. Hays, who were not parties to that agreement. Among
other alleged breaches, Nederlander asserts that the Hayses were
competing directly with SHN, misappropriated SHN's confidential
information, and used the Curran as a means of attempting to seize
control of the Company. These same allegations underlie the breach of

3The Counterclaim and Third Party Complaint does not specifically allege
the terms of Nederlander's offer or the Hayscs counteroffer. C & TP Compl. $ 54.
Documents attached to Defendants' motion to dismiss, however, indicate that
Nederlander proposed a twenty-year lease term starting at $375,000 and increasing to
$500,000. Dcfs.'Mot. to Dismiss, Ex. D. The Hayses initially had proposed a ten-year lease
term with rent beginning at $500,000 and rising to $800,000. Defs.' Mot. to Dismiss, Ex. C.
Given the centrality of the lease renewal to Nederlander's claims, these documents are integral
to the Counterclaim and Third Party Complaint, and therefore are properly before the Court on
the pending motion.
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fiduciary duty claims discussed infra.n Defendants counter that this
behavior is not barred by the LLC Agreement.

1. Contract interpretation at the motion to dismiss stage

The interpretation of a contract is a question of law.
"[D]efendants are not entitled to dismissal under Rule 12(b)(6)
unless the interpretation of the contract on which their theory of the
case rests is the 'only reasonable construction as a matter of law."'39 if
there is more than one reasonable construction of contractual language,
then the contract is ambiguous.40  But, contractual language "is not
ambiguous simply because the parties disagree on its meaning."
Instead, the Court will apply standard principles and canons of contract
interpretation in construing the contract.

2. The LLC Agreement's provisions

The pivotal provisions of the LLC Agreement, for present
purposes, are found in Article VII, entitled "Relationship Among
Members."4 2  As discussed below, these provisions arguably are
ambiguous, mostly because of imprecision in certain defined terms,
and dismissal of this Count of the Counterclaim and Third Party
Complaint therefore is not appropriate.

Sections 7.02 and 7.03 impose limits on each Member's behavior.
Section 7.02(a) states:

"Indeed, the parties' briefing sometimes conflated the analysis of the breach of the
LLC Agreement Count with the breach of fiduciary duty Count, making it difficult to
disentangle these distinct theories of alleged wrongdoing. This Section focuses primarily on
interpreting the LLC Agreement. The specific behavior underlying the alleged breaches is
addressed in the next Section.

38Seidensticker v. Gasparilla Inn, Inc., 2007 WL 4054473, at *2 (Del. Ch. Nov. 8,
2007) (citing HIFN, Inc. v. Intel Corp., 2007 WL 1309376, at *9 (Del. Ch. May 2, 2007)); see
also AHS N.M. Hldgs., Inc. v. Healthsource, Inc., 2007 WL 431051, at *3 (Del. Ch. Feb. 2,
2007) ("Under general principles of contract law, interpretation of contractual language is
purely a 3uestion of law.").

Kahn v. Portnoy, 2008 WL 5197164, at *3 (Del. Ch. Dec. 11, 2008)
(quoting VLIW Tech., LLC v. Hewlett-PackardCo., 840 A.2d 606, 615 (Del. 2003)).

4oVLIW Tech., 840 A.2d at 615 ("Ambiguity exists 'when the provisions in
controversy are reasonably or fairly susceptible of different interpretations."' (quoting
Vanderbilt Income & Growth Assocs. v. Arvida/JMB Managers, Inc., 691 A.2d 609, 613 (Del.
1996))).

41E.I. du Pont de Nemours & Co. v. Allstate Ins. Co., 693 A.2d 1059, 1061 (Del.
1997).

42CSH Compl., Ex. A [hereinafter "LLC Agreement"].
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The Shorenstein Entity and the Nederlander Entity hereby
agree to devote their efforts to maximize the economic
success of the Company and to avoid any conflicts of
interests between the Members. All actions of the
Members and their representatives with regard to the
Company and theater matters will be carried out in good

43faith and in a prompt and expeditious manner.

Section 7.02(b) reads:

Until the termination of the Company pursuant to this
Agreement, neither the Shorenstein Entity nor the
Nederlander Entity will stage any Production it controls (as
defined in Section 7.03) within 100 miles of San Francisco
unless (i) such Production has first played in one of the
Theatres; or (ii) such Production has been rejected for
booking at one of the Theatres by the other Member's
representative on the Board of Directors; or (iii) the
Company shares in the profits and/or losses of any booking
pursuant to an agreement mutually acceptable to the
Members."

Additionally, Section 7.03 states:

If either the Shorenstein Entity or the Nederlander Entity or
any Affiliate thereof has control over a Production, that
Production and the relevant Theatre will be accorded "most
favored nation" treatment by the other in theater licensing
arrangements. For purposes of this Section 7.03, "control
over production" means the Person having the ability to
determine where the Production plays and the terms and
conditions of said engagement.45

Section 7.06, subject to certain limitations, allows the
Members to engage in certain competitive activities. Section 7.06
reads, in pertinent part:

Subject to the other provisions of this ARTICLE VII,
including Section 7.02, any Member, any Affiliate of any

431d. § 7.02(a).
44/d. § 7.02(b).
4Id. § 7.03.
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Member or any officer or director of the Company shall be
entitled to and may have business interests and engage in
business activities in addition to those relating to the
Company, and may engage in ownership, operation and
management of business and activities, for its own
account and for the account of others, and may . . . own
interests in the same properties as those in which the
Company or the other Members own an interest, without
having or incurring any obligation to offer any interest in
such properties, businesses or activities to the Company or
any other Member, and no other provision of this
Agreement shall be deemed to prohibit any such Person
from conducting such other businesses and activities."

These provisions rely on various defined terms. The Members are
the Shorenstein Entity and the Nederlander Entity.47 The Shorenstein
Entity is defined as CSH Theatres, LLC "together with any Permitted
Transferees."48 The Nederlander Entity is defined as Nederlander of
San Francisco Associates "together with any Permitted Transferees."4 9

The following related definitions all appear in Section 1.01 of the
LLC Agreement. A Permitted Transferee is "(a) an Affiliate of any
Member or (b) in the case of a Nederlander Entity, a Nederlander
Controlled Entity or any member of the Nederlander family." Affiliate
means a Person-"an individual or a corporation, all types of
partnership, trust, unincorporated organization, association, limited
liability company or other entity"-that "directly or indirectly through
one or more intermediaries, Controls, is Controlled by or is under
common Control with the subject Person." Control "means the
possession, direct or indirect, of the power to direct or cause the
direction of the management and policies of a Person, whether through
the ownership of voting securities, though contract, or otherwise."
Finally, Production "means plays, musicals, or other events that typically
play at any of the Theatres," with the Theatres being defined as "the
Curran Theater, the Golden Gate Theater, the Orpheum Theater
and any other theater then operated by the Company."

4Id. § 7.06.
471d. § 1.01.
481d. Preamble.
49
id.
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3. The LLC Agreement is ambiguous

The definitions just quoted reveal the problem: the family entities
(the Members) are defined to include Permitted Transferees, which itself
is defined to include Affiliates. Thus, according to Nederlander, any time
the family entities are referred to in a provision of the LLC Agreement,
Affiliates definitionally are included. Mrs. Hays, because of her alleged
indirect control over CSH, is an Affiliate of CSH. Thus, Nederlander's
position is that Mrs. Hays is included in the definitions of Members
and the Shorenstein Entity and therefore is subject to the LLC
Agreement's restrictions.

For Count II, the parties' briefing focused on the allegedly
improper competition by Mrs. Hays in booking shows. In seeking
dismissal of that Count, Defendant emphasize that there are no
allegations in the Counterclaim and Third Party Complaint that CSH,
the actual party to the LLC Agreement, did anything improper. In this
regard, Defendants deny that the Shorenstein Entity includes Affiliates.
Indeed, one subsection of their brief is entitled: 'Shorenstein Entity'
Means the Member [i.e., CSH], and Not Any Affiliates."50 For
support, Defendants contend that the reference in the definition of the
Shorenstein Entity to the term Permitted Transferee contemplates some
form of future transfer from CSH to, for example, a successor entity
within the defined set of Permitted Transferees. That successor entity
would assume the Shorenstein Entity's interest in SHN. In other words,
at any given point in time, the "Member" of SHN on the CSH side would
be either the initial Shorenstein Entity or a Permitted Transferee, but not
both. Defendants also point to the differences in the language in
Sections 7.02(b) and 7.03. The restriction imposed in Section 7.02(b) is
limited to the Nederlander Entity and the Shorenstein Entity, but in
Section 7.03, the language is more expansive and includes "any Affiliate
thereof." According to Defendants, this shows that the drafters of the
LLC Agreement knew how to impose obligations on specific entities
and their affiliates when they so chose, and their use of different
language in Section 7.02(b) indicates that they intended to define the
Shorenstein Entity more narrowly.

It is a standard canon of construction that interpretations that
render certain contract language mere surplusage are to be avoided. "In
upholding the intentions of the parties, a court must construe the
agreement as a whole, giving effect to all provisions therein, in order
not to render any part of the contract mere surplusage, and, if possible,

50Defs.' Reply Br. 19.
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reconcile all the provisions of the instrument."5 ' Inartfully drafted
documents, however, may make it impossible to avoid rendering a
specified term or terms superfluous and at the motion to dismiss stage
"any ambiguity must be resolved in favor of the nonmoving party."5 2

The LLC Agreement, read literally, defines the Shorenstein Entity to
include Affiliates. Thus, even if Defendants' interpretation is plausible, I
cannot say that it is the only reasonable one.

Resolving all ambiguities in favor of Nederlander as the
nonmoving party, I must recognize that the LLC Agreement could be
construed to impose restrictions on Affiliates of CSH, including Mrs.
Hays. It is reasonably conceivable, therefore, that, when CSH's
Affiliates'behavior is included in the analysis,5 3 Nederlander could prove
a breach of the LLC Agreement, such as a violation of the duty imposed
in Section 7.02(a) requiring the Shorenstein Entity to work toward
maximizing SHN's economic success. Thus, I decline to dismiss Count
II.

C. Breach ofFiduciary Duties

The breach of fiduciary duty claims in Count I are asserted against
the Hayses and focus on: (1) the competing shows; (2) the withholding
of the Curran lease, (3) alleged misuse of confidential information;
and (4) waste of assets. I address these claims in turn.

1. What fiduciary duties does the LLC Agreement impose?

The LLC Agreement was executed on November 6, 2000. The
law of fiduciary duties in the alternative entity context, however, has
been clarified substantially in the last fifteen years.54 In the absence of
language in an LLC agreement to the contrary, the managers of an LLC
owe traditional fiduciary duties of care and loyalty.55 The disputed

5 'Commercial Bank v. Global Payments Direct, Inc., 2014 WL 3567610, at *8 (Del.
Ch. July 21, 2014) (internal quotations and footnotes omitted) (collecting cases).

52Kahn v. Portnoy, 2008 WL 5197164, at *3.
'Many of the relevant allegations of misconduct are discussed in the next Section.
54 Even in the last few years, the law of fiduciary duties in the alternative

entity context has been evolving. See, e.g., Auriga Capital Corp. v. Gatz Props., LLC, 40
A.3d 839, 849-56 (Del. Ch.) (stating that default fiduciary duties exist under the Delaware
LLC Act), affd, 59 A.3d 1206, 1218 (Del. 2012) (holding that the comments in the court
below about default fiduciary duties were "dictum without precedential value"). Recently,
the Delaware Legislature resolved that issue by passing an amendment that provides for
default fiduciary duties. 6 Del. C. § 18-1104 ("In any case not provided for in this
chapter, the rules of law and equity, including the rules of law and equity relating to
fiduciary duties and the law merchant, shall govern.").

5sFeeley v. NHAOCG, LLC, 62 A.3d 649, 660 (Del. Ch. 2012).
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issue in this case is: taking into account the terms of the LLC
Agreement and the applicable default rules, what, if any, fiduciary duties
did CSH or the Hayses owe to SHN or Nederlander? Defendants argue
that the fiduciary duties owed by the Hayses are limited to those
enunciated in the LLC Agreement. Relying on Feeley, Nederlander
argues in response that the LLC Agreement did not eliminate the
duties of care and loyalty.

Limited liability companies are creatures of contract, and the
Delaware Limited Liability Company Act57 states that "[i]t is the policy
of this chapter to give the maximum effect to the principle of freedom of
contract."58 The drafters of an LLC agreement can modify the
traditional duties of care and loyalty or displace them altogether, but
they cannot eliminate the implied covenant of good faith and fair
dealing.59 Thus, if the LLC agreement does not modify or eliminate
the traditional fiduciary duties, then those fiduciary duties still apply. 0

The starting point for determining what fiduciary duties apply is the
governing contract between the parties.

The relevant provisions of the LLC Agreement were quoted in
Section III.B.2 supra. Section 7.02(a) imposes a contractual duty on
the Members to "maximize the economic success of the Company and
to avoid any conflicts of interests between the Members," and it also
requires that "actions of the Members and their representatives with
regard to the Company and theater matters will be carried out in good
faith and in a prompt and expeditious manner."6 2 Section 7.02(b) limits
when Members may put on competing shows within a 100-mile radius
of San Francisco. Finally, Section 7.03 defines control over production
as: "the Person having the ability to determine where the Production

56See id. at 660-64 (concluding that the LLC Act, 6 Del. C. § 18-1101, imposes
default fiduciary duties and any attempt to limit or climinate those duties must be clear and
unambiguous).

"6 Del. C. §§ 18-101 to 18-1109.
81d. § 18-1101(b).

s91d. § 18-1 101(c).
6o6 Del. C. § 18-1104; 2009 Caiola Family Trust v. PWA, LLC, 2014 WL 7232276,

at *8 (Del. Ch. Dec. 18, 2014) ("As a default rule, however, managing members of LLCs owe
traditional fiduciary duties of loyalty and care.").

61Cf DV Realty Advisors LLC v. Policemen's Annuity & Benefit Fund of Chi., 75
A.3d 101, 106-07 (Del. 2013) (quoting the "maximum freedom of contract" language in the
Delaware Revised Uniform Limited Partnership Act ("DRULPA") and stating that the
"analysis here must focus on, and examine, the precise language of the LPa that is at issue");
Allen v. Encore Energy P'rs, L.P., 72 A.3d 93, 100 (Del. 2013) ("[W]c begin our analysis by
examining what duties the Defendants owe to Encore's limited partners under this LPA's
precise language."); see also Gerber v. Enter. Prods. Hldgs., LLC, 67 A.3d 400, 418 (Del.
2013); Norton v. K-Sea Transp. P'rs L.P., 67 A.3d 354, 360 (Del. 2013).

62LLC Agreement § 7.02(a).
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plays and the terms and conditions of said engagement."6 3  By
contrast, Section 7.06 allows the Members, any Affiliate, or any director
or officer of SHN to engage in competitive activities, subject to the
preceding limitations. The question here, then, is whether the
Counterclaim and Third Party Complaint alleges facts sufficient to
allow a finding that it is reasonably conceivable that the Hayses violated
their contractual fiduciary duties as they are articulated under the LLC
Agreement.6

2. Nederlander's "consent"

Defendants first contend that any alleged fiduciary duty breaches
arising from the operation of the Curran are barred by Mr. Nederlander
having consented to Mrs. Hays's purchase of the Curran. I reject this
ground for Defendants' motion to dismiss because it requires resolution
of disputed facts. The Counterclaim and Third Party Complaint
alleges that Mr. Nederlander consented to the purchase of the Curran
only on the condition that it would be leased back to SHN. Nederlander
ultimately may fail to prove that allegation. At this procedural stage,
however, I am required to take all non-conclusory allegations as true and
draw reasonable inferences in favor of Nederlander. In accordance with
that standard, there is no basis to conclude, as a matter of law, that Mr.
Nederlander consented unconditionally to the activity about which
Nederlander complains or that the condition he allegedly insisted upon
was satisfied.

3. Section 7.07

Next, Defendants argue that Section 7.07 bars liability for any of
the conduct alleged by Nederlander. Section 7.07 of the LLC Agreement
states, in relevant part:

No Member, officer, employee or director of the
Company . . . shall be liable, in damages or otherwise, to
the Company or any Member for any act or omission
performed or omitted to be performed by it pursuant to the
authority granted by this Agreement, except if such act or
omission results from such person's own bad faith or

6
1Id. § 7.03.

64In the previous Section, I concluded that the LLC Agreement was ambiguous on
the issue of whether the term Members included Affiliates, an ambiguity resolved at this
motion to dismiss stage in favor of Nederlander. Accordingly, for purposes of analyzing the
breach of fiduciary duty Count, the Hayses are subject to the same contractual duties as
the Members.

462 VOL. 40



UNREPORTED CASES

willful misconduct (or, in the case of a Member, its gross
negligence).

Relying upon Section 7.07, Defendants argue that Nederlander
cannot plead a viable claim unless it pleads scienter. I disagree.

Section 7.07 appears to provide exculpation for negligent or
grossly negligent actions, depending on the status of the actor. The
Counterclaim and Third Party Complaint, however, alleges intentional
violations of the duties imposed by Section 7.02, among other
provisions. Violating the LLC Agreement by deliberately competing
with SHN for shows, for example, is not an "act or omission performed
... pursuant to" the LLC Agreement and therefore would not be conduct
protected by Section 7.07. Additionally, because of the ambiguity of the
term Member and whether it includes Affiliates, Section 7.07 arguably
requires only that the Hayses have acted with gross negligence for them
to be liable. The allegations in the Counterclaim and Third Party
Complaint portray a deliberate course of conduct by the Hayses-and
Mrs. Hays in particular-to go into direct competition with SHN by
hosting shows at the Curran. Based on these allegations, Nederlander
conceivably could prove at least gross negligence. At this procedural
stage, therefore, I cannot conclude that Section 7.07 bars Nederlander's
fiduciary duty claims.

4. The competing shows

With respect to the alleged breaches of fiduciary duty pertaining
to competing shows, Defendants argue that Mrs. Hays does not have
"control over production" of those shows, as defined in Section 7.03.
According to Defendants, the LLC Agreement distinguishes in this
regard between producers and theater owners. Under this reading, only
a producer has "control over production," and there are no
allegations that Mrs. Hays is a producer. Nederlander counters that
"control over production" means that both producers and theater
operators have control over production. Assuming Defendants'
contrary interpretation is a reasonable one, I find that it is not the only
reasonable interpretation.

"Control over production" means "the Person having the
ability to determine where the Production plays and the terms and
conditions of said engagement."6 5 It appears that neither a producer
nor a theater owner unilaterally could set the terms of an engagement
and pick the venue. Even with the most overbearing producer, the

65LLC Agrccment § 7.03.
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theater owner still would have to acquiesce to the terms; otherwise, the
play would not be performed at that venue. Under Defendants' reading
of Section 7.03, therefore, technically neither a producer nor a theater
operator would have control over production unless the producer also
owned the theater. It is questionable whether this extremely narrow
interpretation is reasonable.

Nederlander's interpretation, on the other hand, finds additional
support in Section 7.02(b). That provision states that "neither the
Shorenstein Entity nor the Nederlander Entity will stage any Production
it controls" within 100 miles of San Francisco, unless one of the three
conditions is satisfied.6 Because the family entities appear to be in the
business of running theaters, rather than producing plays, the language
and structure of Sections 7.02 and 7.03 seemingly contemplate shows
being under one of the entities' "control" even though the entity
controls only the venue. Thus, I consider Nederlander's reading of
"control over production" to be reasonable. To the extent both
parties' interpretations are reasonable, however, Section 7.03 is
ambiguous, and dismissal therefore would not be appropriate on the
present truncated record.

Additionally, I note that if Mrs. Hays's alleged efforts to poach
SHN's shows does not fall squarely within the prohibition under Section
7.03, then such efforts conceivably could violate the duty to maximize
SHN's economic success imposed by Section 7.02 of the LLC
Agreement. It is reasonably conceivable, therefore, that Nederlander
could show that Mrs. Hays's effort to win shows away from SHN
was inconsistent with maximizing SHN's economic success and a
violation of her duties to SHN.

5. Withholding the Curran lease

Whether the withholding of the Curran lease breached a fiduciary
duty imposed by the LLC Agreement largely depends on whether,
because of contract or promissory estoppel, Mrs. Hays had an
obligation to lease the theater to SHN. As an alternative theory,
Nederlander contends that the Hayses violated their duty to maximize
SHN's economic success by threatening to withhold the lease unless
Mrs. Hays was made sole President of SHN and otherwise utilized
excessive hardball tactics to effect change in the company's leadership
structure. Because, as shown infra, Defendants' motion to dismiss the
claims relating to the alleged oral agreement to renew the Curran
lease must be denied, I decline at this stage to dismiss Nederlander's

"Id. § 7.02(b).
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claim for breach of fiduciary duty and I need not address its alternative
argument.

6. SHN's confidential information

The Counterclaim and Third Party Complaint specifically names
two shows that Mrs. Hays attempted to poach for the Curran that were
then being sought by SHN and further alleges that, while serving on
SHN's Board, she acquired and misused confidential information as to
the shows SHN was pursuing. These allegations state a claim that
Mrs. Hays misused SHN's confidential information.67 Furthermore,
Section 7.02(a) required the Hayses to avoid conflicts of interest. That
Dr. Hays continued to serve on the Board while his wife was competing
with SHN for the very same shows appears, on its face, to make it
reasonably conceivable that the Hayses may have breached their
contractual fiduciary duty to avoid conflicts of interest.

7. Waste

The waste claim, in contrast, falls short of being reasonably
conceivable and must be dismissed. "To recover on a claim of waste,
a plaintiff must prove that the relevant exchange was 'so one sided that
no business person of ordinary, sound judgment could conclude that the
corporation has received adequate consideration."'6 The Counterclaim
and Third Party Complaint alleges that the Hayses blocked lucrative
theater sponsorships in order to avoid detracting from Mrs. Hays's
social status. These allegations are too conclusory to survive a motion
to dismiss. Disagreements among the SHN directors as to what
sponsorships should be attached to SHN's name and reputation are
disputes about how to best manage the Company's business. I do not
consider it reasonably conceivable that, based on the allegations in the
Counterclaim and Third Party Complaint about the sponsorships,
Nederlander could prove that that transaction was so one-sided that
no reasonable businessperson would agree to it. Nederlander also
alleges that Mrs. Hays mismanaged SHN during her 60-day trial
period as sole President. An allegation of mismanagement without
more, however, is not sufficient to state a claim for waste. Indeed,
Nederlander in fact agreed to this brief trial run.

67Id. § 7.09 (stating requirements for keeping SHN's confidential information secret).
68Zutrau v. Jansing, 2014 WL 2014 WL 3772859, at *17 (Del. Ch. July 31, 2014)

(quoting in re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 74 (Del. Ch. 2006)).
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8. Conclusion

For the reasons stated, I dismiss Nederlander"s claim in
Count I for waste of SHN's assets, but otherwise I decline to dismiss
Count I.

D. The Curran Lease Renewal

I turn now to the most disputed Counts in the Counterclaim and
Third Party Complaint, all of which relate to the alleged oral agreement
to renew the Curran lease. Nederlander's breach of contract, promissory
estoppel, and fraudulent inducement Counts are pled in the alternative,
and all three Counts generally arise from the same factual allegations.
Those allegations are reiterated below in the light most favorable to
Nederlander as the nonmoving party.

SHN had a portfolio of three theaters, one of which was the
Curran Theatre. SHN had leased the Curran for decades under the same
lease, and that lease was set to expire on December 31, 2014. The
then-owner had listed the Curran for sale in 2010. Mr. Nederlander
looked into the property, but concluded the $20 million price was too
high. He preferred instead to have friendly third-party investors acquire
the property and lease it back to SHN. Mr. Nederlander had a phone
conversation with Mrs. Hays in the third quarter of 2010 during which
this information was conveyed to her, to the extent she was not already
familiar with the situation because of her affiliation with SHN. Mrs.
Hays, however, proposed buying the Curran herself. Mr. Nederlander
allegedly agreed to Mrs. Hays's proposal, but only on the condition that
she lease the Curran back to SHN for so long as SHN exists.

The Counterclaim and Third Party Complaint avers that, after
obtaining Mr. Nederlander's consent, Mrs. Hays proceeded to purchase
the Curran in late 2010. Both parties allegedly assumed that the
current lease would remain the operative contract and the rent for the
new lease would continue to increase gradually in accordance with the
existing rent schedule. According to the Counterclaim and Third Party
Complaint, all other material terms of the future lease would be copied
from the current lease. In reliance on this oral agreement, Nederlander
continued booking plays at the Curran for periods extending beyond the
December 31, 2014 expiration of the lease. The Counterclaim and Third
Party Complaint also avers that, after 2010, Mrs. Hays strung
Nederlander along by including the topic of the Curran lease in numerous
Board agendas, but never allowing the negotiations to progress in any
meaningful way. Finally, by her actions at the January 2014 Board
meeting, Mrs. Hays allegedly revealed for the first time that she was
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reneging on the deal or else never had intended to abide by it in the first
place.

1. Breach of Contract

I first analyze whether these alleged facts conceivably could
support the existence of an enforceable agreement between Mrs. Hays
and Nederlander. Defendants argue that the alleged promise was not
sufficiently clear and definite to be enforceable and that the Statute of
Frauds bars the agreement in any event. I address these arguments in
turn.

a. Was the alleged promise sufficiently clear and definite?

"It is well settled Delaware law that three elements are necessary
to prove the existence of an enforceable contract: (1) intent of the parties
to be bound, (2) sufficiently definite terms, and (3) consideration."6 9

Here, Nederlander alleges that Mrs. Hays accepted the lease-back
condition and in so doing manifested her intent to be bound. In terms of
consideration, I find it reasonably conceivable that Nederlander's
consent allowed what otherwise would have been a conflicted
transaction to proceed. The LLC Agreement requires the Members "to
avoid any conflicts of interests between the Members."70  After
purchasing the Curran, Mrs. Hays, through her affiliates, would be
standing on both sides of the lease, giving her interests as both lessee
and lessor. This leaves the issue of sufficiently definite terms. "[A]n
enforceable contract must contain all material terms of the agreement
and material provisions that are indefinite will not be enforced."70 "If
terms are left open or uncertain, this tends to demonstrate that an offer
and acceptance did not occur."72

Defendants characterize the alleged oral promise as, at best, an
unenforceable agreement to agree. In that regard, they focus on the
purported lack of material terms. Even according to Nederlander's
allegations, the rent schedule needed to be finalized. Several cases
support the proposition that the rent term is an essential provision in a

6 9Gallagher v. E.I duPont de Nemours and Co., 2010 WL 1854131, at *3 (Dcl.
Super. Apr. 30, 2010).

70LLC Agreement § 7.02.
7 'Gallagher, 2010 WL 1854131, at *3; see also PharmAthene, Inc. v. SIGA Techs.,

Inc., 2010 WL 4813553, at *7 (Del. Ch. Nov. 23, 2010); Ramone v. Lang, 2006 WL
905347, at *11 (Dcl. Ch. Apr. 3, 2006) ("[A] contract must contain all material
terms in order to be enforecable.").

"Ramone, 2006 WL 905347, at * I1.
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lease. Before December 31, 2014, the parties attempted to finalize the
rent term, but never settled on a number. It is tempting to conclude, as
Defendants urge, that the absence of a fixed rent price term is fatal to
Nederlander's claims. In the face of the other facts alleged, however, and
cognizant that the precedents just cited all arrived at their conclusions at
either the post-trial or summary judgment stages, I conclude that it
would be premature to dismiss these claims based on the lack of a final
rent term. In that regard, I note, for example, that the parties operated
under the same lease for over thirty years.

Many of the authorities cited by Defendants in support of their
motion to dismiss are distinguishable, at least under the facts as I must
accept them at this procedural stage. Painted in the best light for
Nederlander, the breach of contract claim is less about forming a
new lease agreement from scratch and more about renewing the existing
lease. Essentially, Nederlander alleges that the parties agreed to extend
the term of an existing lease based on the same material terms, including
the existing rent schedule. There is some support in the case law that an
oral agreement to renew an existing contract requires somewhat less in
terms of proof of a contract's terms than an agreement to form a new
contract.74 Presumably, this would be because both parties to a contract
renewal already are familiar with the terms of the existing contract.

The SHN-Curran lease (the "Lease")75 was effective from
January 1, 1980, until December 31, 2014, and was amended only once,
on October 31, 1997. A new entity associated with Mrs. Hays
assumed the Lease and became SHN's landlord after Mrs. Hays

7See Centreville Veterinary Hosp. v. Butler-Baird, 2007 WL 1965538, at *7 (Del.
Ch. July 6, 2007) (noting the case conflict in other jurisdictions as to what a court should do
where the rent term is missing, but ultimately not deciding the issue); Heritage Homes of De
La Warr v. Alexander, 2005 WL 2173992, at *3 (Del. Ch. Sept. 1, 2005) (stating that settled
law requires that, for a contract to enter into a contract to be enforceable, all material and
essential terms must be agreed upon, and finding that the price of a house to be constructed
was such a missing term), affd, 900 A.2d 100 (Del. 2006) (TABLE); The Liquor
Exchange v. Tsaganos, 2004 WL 2694912, at *4 (Del. Ch. Nov. 16, 2004) (describing rent
and duration as among "the most basic terms" missing from the supposed lease agreement).

74Cf Harmon v. Del. Harness Racing Comm'n, 62 A.3d 1198, 1201-02 (Del. 2013)
(reversing trial court and reinstating jury verdict that found liability based on failure
to abide by oral agreement to rehire the plaintiff in a case pursued under a promissory
estoppel theory); Keating v. Bd. of Educ. of Appoquinimink Sch. Dist., 1993 WL 460527, at
*5-6 (Del. Ch. Nov. 3, 1993) (finding for the plaintiff and enforcing, on a promissory
estoppel theory, an oral undertaking to rehire the plaintiff), afJ'd, 650 A.2d 1305 (Del.
1994) (TABLE).

7A copy of the Lease was included with Defendants'motion to dismiss. Affidavit of
Rachel E. Horn, Ex. B [hereinafter the "Lease"]. Consideration of this document is
appropriate on this motion to dismiss, because the Lease is not being considered for the truth
of what it asserts and because it is integral to the Counterclaim and Third Party Complaint.
See, e.g., Allen v. Encore Energy P'rs, 72 A.3d 93, 96 n.2 (Del. 2013); In re Gen. Motors
S'holder Litig., 897 A.2d 162, 168-69 (Del. 2006).
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acquired the Curran in mid-December 2010. The Lease included a rent
schedule, which increased at regular intervals over the thirty-four-
year term of the Lease from $120,000 to $350,000 per year.6 The
specified increases were nearly linear, and the rate of increase over time
accelerated only slightly. In addition to the base rent, the landlord
received from SHN a percentage share of the gross receipts from
performances.at the Curran. That revenue-sharing rate increased in a
similar manner to the rent structure over time.77

Based on the Lease's detailed rent structure, I find it reasonably
conceivable that Nederlander could show that, when Mr. Nederlander
and Mrs. Hays made their oral agreement in 2010, both parties intended
that the rent under the anticipated lease essentially would be an
extrapolation of the rent schedule in the Lease for 2015 and future
years.78  As such, I conclude that the absence of a definitive rent
schedule does not warrant dismissal of Nederlander's contract claims as a
matter of law.

The lease of a well-established theater in a major metropolitan
area in the United States also likely would include additional material
terms beyond the rent. Defendants contend that the Lease itself, a
thirty-page document with numerous detailed provisions, shows that
there were other material terms missing. It appears from the
Counterclaim and Third Party Complaint and Nederlander's arguments,
however, that Nederlander's response to this problem is that the oral
agreement between Mr. Nederlander and Mrs. Hays contemplated that
the parties essentially would adhere to the same terms specified in the
existing Lease. Absent an implicit agreement to that effect, I find
that the oral agreement would be too indefinite to be enforceable.
Moreover, the Counterclaim and Third Party Complaint alleges that the
only dispute between the parties relates to the rent term and, perhaps, the
duration of the renewed lease. Based on the alleged agreement,
Nederlander asserts that the new lease was to continue for the duration
of SHN's existence. In the parties' actual negotiations, which had begun
by at least October 2012, CSH sought a ten-year lease, while
Nederlander allegedly sought a term of twenty years. When all of the
evidence is in, this discrepancy may support a conclusion that there was
no enforceable oral agreement between Nederlander and Mrs. Hays.

76Lease § 3.1(a).
nId. § 3.2(a).
78If the rent terms were plotted on a graph, a neutral observer would be able

to extrapolate the rent for subsequent years with a fair degree of precision, if that observer
assumed the same general rent structure would be used.
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Nevertheless, although Nederlander may fail to satisfy its burden
of proof at trial, I find it reasonably conceivable from the facts alleged in
the Counterclaim and Third Party Complaint that Nederlander could
show that the parties reached an oral agreement to renew the Lease
based on the terms existing in that document for the duration of SHN's
existence under the common ownership of Nederlander and CSH.
Those terms included the rent schedule. In that regard, it conceivably
could be shown that both parties anticipated that the rent schedule and
revenue sharing provisions simply would continue to increase in line
with the past increases. The allegation that the parties' initial offers
differed by a not-insignificant amount cuts against this conclusion, but
does not, in light of the other facts alleged, render Nederlander's theory
inconceivable. Resolution of this issue must await a more developed
record.

b. Does the Statute ofFrauds bar the alleged oral agreement?

Having concluded that the Counterclaim and Third Party
Complaint adequately alleges an oral agreement to renew the Curran
Lease, I turn to whether the Statute of Frauds nevertheless precludes
enforcement of that agreement. The Delaware Statute of Frauds
prohibits enforcement of any agreement "upon any contract or sale of
lands, tenements, or hereditaments, or any interest in or concerning
them, or upon any agreement that is not to be performed within the
space of 1 year from the making thereof," unless the agreement is in
writing signed by the party to be charged.79 Although at the time of the
alleged agreement in 2010 the existing Lease still had four years to run
and the renewal was to be for the duration of SHN, an entity that could
exist indefinitely, the lease-renewal agreement does not fall within the
one-year prohibition. "'The time within which such a contract is to
be performed is reckoned from the making of the contract, not from
the time performance is to begin."'so In addition, "if a contract may be
performed within a year, the statute does not apply."8' In theory, Mrs.
Hays could have purchased the Curran the day after making the
agreement with Nederlander, signed documents relating to the renewed

'6 Del. C. § 2714(a).
90Aurigemma v. New Castle Care LLC, 2006 WL 2441978, at *2 (Del. Super. Aug.

22, 2006) (quoting 72 AM. JUR. 2d Statute ofFrauds § 38).
uBrandner v. Del. State Hous. Auth., 605 A.2d I, 1 (Del. Ch. 199 1); see also Guver v.

Haveg Corp., 205 A.2d 176, 181 (Del. Super. 1964) ("Delaware Courts have held that the
statute of frauds does not apply to contracts of indefinite duration requiring the performance
of a specific act which may be performed within one year even if performance within one
year is unlikely."), affd, 211 A.2d 910, 912 (Del. 1965) ("It has been the law in Delaware for
many years that the Statute of Frauds does not apply to a contract which may, by any
possibility, be performed within a year.")
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lease on the second day, and SHN could have been dissolved on the
third day. As such, the agreement could be performed within one year,
and the improbability of such a series of events-or, in this case, an
actual factual record to the contrary-is irrelevant to the analysis.8 2

A lease, however, is an interest in land and the agreement
therefore is covered by the Statute of Frauds.83  Nederlander has
presented no evidence of any written document, signed or unsigned,
evidencing the alleged oral agreement. Indeed, Nederlander has not
produced any board minutes, emails, or other documents in any way
corroborating the existence of the lease-renewal agreement. As such,
the Statute of Frauds prohibits enforcement of this agreement, unless
one of the exceptions to the Statute of Frauds applies. Nederlander
contends that two such exceptions apply here: (1) the part performance
exception; and (2) what I will refer to as the estoppel exception. I
discuss those exceptions next.

i. Part performance

Part performance is a well-recognized exception to the Statute
of Frauds for contracts involving interests in land. "Part performance
may be deemed to take a contract out of the provisions of the statute of
frauds on the theory that acts of performance, even if incomplete,
constitute substantial evidence that a contract actually exists."85  "For
the part performance exception to apply, however, the performance must
be attributed solely to the oral agreement."86  That is, the acts said to
constitute part performance must be unequivocal and "'must be of
such a character that they can be naturally and reasonably accounted
for in no other way than by the existence of some contract in relation
to the subject matter in dispute.""' "Furthermore, the part performance
exception . .. requires that the act of performance must be on the part of
the complainant," and not the party to be charged.

8 2Guyer, 211 A.2d at 912.
83See. e.g., Hendry v. Hendry, 2006 WL 4804019, at *7 (Del. Ch. May 30, 2006)

("The word 'interest' as it applies to land has been defined to include leaschold intercstsand
rights."); Bielo v. Del. Wild Lands, Inc., 1995 WL 106302, at *5-6 (Del. Ch. Feb. 8, 1995)
(discussing a lcaschold interest as covered by the Statute of Frauds).

"Indeed, the part performance exception applies only to oral contracts involving
interests in land Aurigemma, 2006 WL 244197 at *3.

"Quillen v. Sayers, 482 A.2d 744, 747 (Del. 1984).
Taylor v. Jones, 2002 WL 31926612, at *4 (Del. Ch. Dec. 17, 2002).

"Langbord v. Wilson, 1979 WL 175241, at *2 (Del. Ch. Oct. 30, 1979) (quoting
Rutt v. Roche, 87 A.2d 805, 808 (Conn. 1952)).

Teevan v. Kearns, 1993 WL 1626514, at *3 (Del. Super. Dec. 3, 1993); see also
Sussex Inv. Co. v. Clendaniel, 129 A. 919, 921 (Del. Ch. 1925) ("[T]he equity which
underlies the doctrine of part performance must be by the party seeking the remedy.").
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The part performance cases consistently hold that the part
performance must constitute "action that is explainable only as part
performance of the alleged oral contract,"89 and not actions "equally
consistent" with some other scenario.9 This strict requirement is in
line with the policy underlying the Statute of Frauds, which is "to
protect defendants against unfounded or fraudulent claims that would
require performance over an extended period of time."91

Here, Nederlander's "performance" was not partial, it was
complete. He gave permission to Mrs. Hays to purchase the Curran on
the condition that she lease it back to SHN. Defendants contend that
this performance falls woefully short of what is required for part
performance. In particular, Defendants emphasize the case of Sargent v.
Schneller,92 which involved an alleged oral contract for the sale of a
house. There, the Court found insufficient evidence of part performance
by the plaintiff, even though the plaintiff: (1) had received a key to the
property; (2) had done some yardwork; and (3) paid some of the
defendant's legal fees. But, Sargent is distinguishable. First, that case
was a post-trial opinion. It did not address, therefore, whether the
plaintiffs allegations would have sufficed to move beyond the pleadings
stage. Second, the evidence in Sargent of part performance was
minimal: the yardwork consisted of a few hours on two days; the legal
fees amounted to only $68; and the defendant merely sent the plaintiff
a key to enable him to examine a property that was on the market.

The problem with Defendants' argument here is that they look
only to Nederlander's consent, which they contend proves nothing on its
own. While this may be true, the "alleged . . . promise should not be
viewed in a vacuum."93 The Counterclaim and Third Party Complaint
alleges that SHN originally contemplated buying the Curran because it
feared that it would be acquired by a competitor. Finding the price too
high, Nederlander hoped that some friendly third-party investor would
purchase the Curran and lease it back to SHN. It was in this context
that the alleged oral agreement was made. Thus, taking as true the
allegations in the Counterclaim and Third Party Complaint, SHN's goal
was to encourage a purchase by a new owner-whether SHN itself
or a friendly third party-that would lease the Curran Theatre back

89E. Coast Resorts, Inc. v. Paroni, 1990 WL 201399, at *5 (Del. Ch. Dec. 3, 1990).
"Langbord, 1979 WL 175241, at *7; see also Gebler v. Gall, 1986 WL 11108, at *3

(Del. Ch. Sept. 4, 1986) ("The course of conduct of plaintiffs disclosed by the evidence
is every bit as consistent with defendant's version of their mutual understanding as it is
with a claim that they had a legal right to the property or at least to remain in the property
rent-free.").

91Olson v. Halvorsen, 982 A.2d 286, 291 (Del. Ch. 2008), affd, 986 A.2d 1150
(Del. 2009).

922005 WL 1863382 (Del. Ch. Aug. 2,2005).
9 3Konitzer v. Carpenter, 1993 WL 562194, at *9 (Del. Super. Dec. 23, 1993).
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to SHN on favorable terms. These allegations make it reasonably
conceivable that the only way Nederlander would have consented to
Mrs. Hays's acquisition of the Curran was if she agreed to lease it back
to SHN. Furthermore, Mrs. Hays arguably needed Mr. Nederlander's
consent in order to complete the transaction because of the LLC
Agreement's requirement that she avoid conflicts of interests.4 That
consent was given. Thus, although the evidence ultimately may not
bear out Nederlander's claim in this regard, it is at least conceivable that
it will.

Moreover, and perhaps more importantly, Defendants have not
advanced a convincing alternative explanation for Nederlander's
consent. They simply assert that Nederlander's performance was
inadequate. The cases that have found putative part performance
inadequate to avoid the Statute of Frauds, however, have involved
conductthat is equally consistent with another explanation, such as that
the defendant entered into a lease rather than an installment purchase
agreement. SHN had leased the Curran for over thirty years and it is
defined as one of SHN's three Theatres in the LLC Agreement.
Defendants have proffered no alternative explanation as to why
Nederlander voluntarily would have allowed a third party, like Mrs.
Hays, to acquire the Curran without ensuring that SHN still could lease
the property on reasonable terms.

ii. Estoppel

Nederlander also contends that the alleged oral agreement is
enforceable under a second exception to the Statute of Frauds. Yet,
briefing on this issue was unclear. Nederlander suggested that the
purported second exception either is or is similar to promissory
estoppel. From a jurisprudential standpoint, it would be rather odd if
promissory estoppel were an exception to the Statute of Frauds, because
the two concepts serve different purposes. Promissory estoppel
technically is a substitute for consideration that the courts employ to
avoid injustice,9 5 while the Statute of Frauds doctrine concerns itself
with whether an otherwise valid agreement is rendered unenforceable
because of the lack of a signed writing. Generally speaking, a
necessary predicate for the application of promissory estoppel is the
nonexistence of a contract between the parties. As such, it seems

94LLC Agreement § 7.02(a).
9See Lord v. Souder, 748 A.2d 393, 404-05 & n.5 (Dcl. 2000) (Lamb, V.C., sitting

by designation, concurring) (distinguishing contract analysis from promissory estoppel
under which there is no bargained-for exchange).
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debatable whether this exception actually exists or whether, instead, it is
simply a specific application of the promissory estoppel analysis, which
is a separate inquiry from whether an agreement complies with the
Statute of Frauds.

There is some support in the case law, however, that the exception
Nederlander argues for actually does exist. In Taylor v. Jones, Justice
Jacobs, writing as a Vice Chancellor, stated that there are two
exceptions to the Statute of Frauds: "(i) where the agreement has been
partially performed and (ii) where a party has been induced to act by
reliance on a promise."06 With respect the latter, then-Vice Chancellor
Jacobs stated that "the second exception to the statute arises where
there is conduct that amounts to a promissory estoppel."9 ' In
Huntington Homeowners Ass'n, Inc. v. 706 Investments," Vice
Chancellor Noble noted that: 'An oral promise or representation that
certain land will be used in a particular way, though otherwise
unenforceable, is enforceable to the extent necessary to protect
expenditures made in reasonable reliance upon it."' 99  This decision
does not appear to create a broad exception to the Statute of Frauds, but
rather it contemplates a limited equitable remedy in the context of an
otherwise unenforceable promise relating to land.10

Because I find the part performance exception sufficient here to
defeat Defendants' argument that the alleged oral agreement is barred
by the Statute of Frauds and because Nederlander's promissory
estoppel claim is addressed in the following Section, I need not address
this second exception any further.

c. Conclusion

In sum, I conclude that it is reasonably conceivable that the alleged
oral agreement to renew the Curran Lease, construed to be as I have
described it, is sufficiently clear and definite to be enforceable. In
addition, I find that at least the part performance exception to the Statute
of Frauds plausibly saves the alleged oral agreement from being

"Taylor, 2002 WL 31926612, at *4.
71d.

1999 WL 377827 (Del. Ch. May 28, 1999).
9Id. at *3 (quoting Restatement ofProperty § 524).
"0Another case along the same lines, which was not cited by the parties, is Walton v.

Beale, 2006 WL 265489 (Del. Ch. Jan. 30, 2006), which spoke of an exception to the Statute
of Frauds that derives from equitable estoppel. That exception, which the Court found
applicable, requires the party invoking it to show "that they lacked knowledge or the means to
obtain knowledge of the facts in question, relied on the conduct of the party against whom the
estoppel is claimed, and suffered a prejudicial change of position as a result of that reliance."
Id. at *4 (citing Heckman v. Nero, 1999WL 182570, at *3 (Del. Ch. Mar. 26, 1999)).
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unenforceable for lack of a writing. Accordingly, I deny Defendants'
motion to dismiss Count IV.

2. Promissory Estoppel

In the alternative, Nederlander avers that the Court should enforce
Mrs. Hays's representation that she would renew the Curran Lease under
the doctrine of promissory estoppel. Unlike a breach of contract claim,
promissory estoppel has a higher burden of proof and some different
elements:

In order to establish a claim for promissory estoppel, a
plaintiff must show by clear and convincing evidence that:
(i) a promise was made; (ii) it was the reasonable
expectation of the promisor to induce action or forbearance
on the part of the promisee; (iii) the promisee reasonably
relied on the promise and took action to his detriment; and
(iv) such promise is binding because injustice can be
avoided only by enforcement of the promise. oi

Several of the elements of promissory estoppel correspond to the
requirements for Nederlander's breach of contract claim. Defendants'
main argument against the promissory estoppel claim, for example, is
that the alleged promise is insufficiently clear and definite. I rejected
that argument in Section III.D.l.a supra for reasons that apply at least
equally in the context of a clear and convincing evidence standard of
proof. Thus, the Counterclaim and Third Party Complaint adequately
alleges a promise by Mrs. Hays to renew the lease. Additionally, it is
reasonable to infer from the facts alleged that Mrs. Hays made that
promise to induce Nederlander to grant her permission to purchase the
Curran. This leaves the remaining two elements, each of which
Defendants also contest. None of their objections, however, warrant
dismissal at the pleadings stage.

Nederlander alleges that it relied on Mrs. Hays's promise both in
granting permission for her to purchase the Curran and in booking
shows for SHN at the Curran beyond the December 31, 2014
expiration of the Lease. Defendants challenge the reasonableness of
Nederlander's reliance for at least three reasons: (1) the lack of essential
terms makes any reliance unreasonable; (2) reliance upon a promise to
enter into a lease in the future is unreasonable as a matter of law;

"Lord, 748 A.2d at 399 (emphasis added).
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and (3) the Statute of Frauds renders reliance unreasonable as a matter
of law. I do not find any of these arguments persuasive.

First, I previously concluded that Nederlander conceivably could
show that both parties understood that the necessary terms for a new
lease would be the same as or similar to the terms of the existing
Lease. Thus, for example, the existing Lease would provide a basis for
determining the rate of increase in future rents. Accordingly, the
Counterclaim and Third Party Complaint does not merely allege
reliance on a "vague assurance,"02 as Defendants contend. Second, I
find unpersuasive Defendants' argument about impermissible reliance on
statements of future intent. Except in an immediate exchange, virtually
all agreements involve future action, e.g., "I promise to sell you this car
tomorrow when you come back with a certified check." Here, Mrs.
Hays allegedly made an unconditional promise to renew the Lease.
Thus, even assuming Delaware law comports with the federal authorities
cited by Defendants for the proposition that "reliance upon a mere
expression of future intention cannot be 'reasonable,' because such
expressions do not constitute a sufficiently definite promise,"'0 3 that
simply is not the situation here. Mrs. Hays's alleged promise was an
unconditional promise to renew, not a statement that she expected or
intended to renew the Lease. Third, the Statute of Frauds does not
categorically render reliance upon an oral promise to renew a lease
either unreasonable or unenforceable. Indeed, as discussed in Section
III.D.I.b.i supra, Nederlander adequately has alleged that the part
performance exception took the disputed oral agreement outside of the
Statute of Frauds. For the same reasons, I consider it reasonably
conceivable that Nederlander could show based on the facts alleged in
the Counterclaim and Third Party Complaint that it reasonably relied to
its detriment on Mrs. Hays's alleged oral promise notwithstanding the
Statute of Frauds.

Defendants also weakly assert that there would be no injustice if
Mrs. Hays's promise were not enforced. This argument largely is
premised on Defendants' previous arguments for finding the alleged
promise unenforceable. Having rejected those arguments individually, I
also reject the attempt to repackage and relabel them as "injustice."0

'02See Copeland v. Kramarck, 2006 WL 2521444, at *3 n.26 (Dcl. Ch. Aug.
23, 2006).

1o31n re Phillips Petroleum Sec. Litig., 881 F.2d 1236, 1250 (3d Cir. 1989).
'"Defcndants also aver that the true injustice here is that Mrs. Hays paid

S 16.6 million dollars for the Curran and that Nederlander seeks to have this Court tic her hands
indefinitely in the use of her property. But, this Memorandum Opinion deals with whether
the claims as alleged are legally deficient. Whether Nederlander will be able to prove its
claims remains to be seen.
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Finally, Defendants argue that the promissory estoppel claims
fail as a matter of law against CSH Curran, CSH Theatres, and Jeff
Hays because the Counterclaim and Third Party Complaint focuses only
on Mrs. Hays's alleged promise. I have no trouble concluding that CSH
Curran should remain subject to this Count. After Mrs. Hays made the
alleged promise, she formed CSH Curran to acquire the Curran. If
Nederlander succeeds in proving its claim, Mrs. Hays should not be
able to avoid her obligations under the promise because she
subsequently created a wholly controlled entity to effect the acquisition.
As to CSH Theatres, Nederlander argues that Mrs. Hays was acting as an
agent of CSH Theatres when she made the promise.'05 Ultimately, the
facts may show that Mrs. Hays acted solely on her own behalf. At this
point, however, the Counterclaim and Third Party Complaint alleges a
sufficiently close relationship between Mrs. Hays and the various CSH
entities to make it reasonably conceivable that Nederlander could show
that Mrs. Hays acted pursuant to some sort of agency relationship.
Accordingly, I decline to dismiss this Count against CSH Theatres. Dr.
Hays is another story. A person is not liable simply because his spouse
made a promise to do something. The Counterclaim and Third Party
Complaint contains no conspiracy or aiding and abetting allegations or
counts, and Nederlander offers no explanation as to why Dr. Hays
should be held accountable for Mrs. Hays's alleged promise. Thus, I
decline to dismiss Count V, except as against Dr. Hays.

3. Fraudulent Inducement

Nederlander also alleges, in the alternative, that the promise to
renew the Curran Lease constituted fraudulent inducement. There are
five elements required to state a claim for fraudulent inducement:

(1) a false representation of material fact; (2) the
defendant's knowledge of or belief as to the falsity of the
representation or the defendant's reckless indifference to
the truth of the representation; (3) the defendant's intent to
induce the plaintiff to act or refrain from acting; (4) the
plaintiffs action or inaction taken in justifiable reliance
upon the representation; and (5) damages to the plaintiff as
a result of such reliance.'06

05See Harmon, 62 A.3d at 1201 (describing recognized forms of authority pursuant
to which an agent can bind the principal).

06Haase v. Grant, 2008 WL 372471, at *2 (Del. Ch. Feb. 7, 2008)
(footnotes omitted).
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I already have discussed the substance of elements three, four,
and five in the course of analyzing the promissory estoppel claims
supra. I focus, therefore, only on the first two elements. I also note
that fraudulent inducement must be pled with particularity in
accordance with Court of Chancery Rule 9(b). Defendants contend that
the Counterclaim and Third Party Complaint fails to plead either the
first or second elements of fraudulent inducement with the requisite
specificity.

Rule 9(b) states: "In all averments of fraud or mistake, the
circumstances constituting fraud or mistake shall be stated with
particularity. Malice, intent, knowledge and other condition of mind of a
person may be averred generally."o Cases interpreting the Rule 9(b)
requirement have held that a complaint must allege "(1) the time, place,
and contents of the false representation; (2) the identity of the person
making the representation; and (3) what the person intended to gain by
making the representations."los The "particularity requirement must be
applied in light of the facts of the case, and less particularity is required
when the facts lie more in the knowledge of the opposing party than of
the pleading party."'" "Essentially, the plaintiff is required to allege
the circumstances of the fraud with detail sufficient to apprise the
defendant of the basis for the claim." 0

Here, the Counterclaim and Third Party Complaint alleges that,
during a phone conversation in the third quarter of 2010, Mrs. Hays
represented to Mr. Nederlander that she would renew the Curran Lease
with SHN. As a result of this purported misrepresentation, she gained
Nederlander's consent and the ability to purchase the Curran Theatre.
Although the exact date is missing, the requirements of Rule 9(b) are
satisfied in that Defendants have been apprised of the circumstances of
the alleged fraud and the basis for Nederlander's claims.

The more difficult issue is whether Nederlander's Counterclaim
and Third Party Complaint sufficiently alleges the first two elements of
the fraudulent inducement standard. Nederlander alleges, alternatively,
that when Mrs. Hays represented that she would renew the Curran
Lease, she either knew that representation was false when she made it
or later changed her mind. Only the former pleading, however, could
support Nederlander's fraudulent inducement claim as a matter of
law, because such a claim requires a misrepresentation of present

'loCt. Ch. R. 9(b).
08AbryP'rs V, L.P. v. F & WAcq. LLC, 891 A.2d 1032, 1050 (Del. Ch. 2006).
'"H-M WexfordLLC v. Encorp, LLC, 832 A.2d 129, 146 (Del. Ch. 2003).

0AbryP'rs V, 891 A.2d at 1050.
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fact."' Furthermore, "Delaware law holds that a plaintiff 'cannot
"bootstrap" a claim of breach of contract into a claim of fraud merely by
alleging that a contracting party never intended to perform its
obligations."'II2  For these reasons, the courts have imposed a
particularly demanding requirement for alternatively pled fraudulent
inducement claims:

[W]hen a plaintiff pleads a claim of promissory fraud, in
that the alleged false representations are promises or
predictive statements of future intent rather than past or
present facts, the plaintiff must meet an even higher
threshold. In this situation, the plaintiff "must plead
specific facts that lead to a reasonable inference that the
promisor had no intention of performing at the time the
promise was made.""3

Nederlander's pleadings lack the specific factual allegations
required to support a reasonable inference that Mrs. Hays never intended
to comply with the alleged promise and that, in fact, her statement was a
lie when she made it. The allegation in the Counterclaim and Third
Party Complaint is completely conclusory: "These representations were
false when made.""l4 In addition, Nederlander's own allegations that
the parties attempted over time to finalize the rent and duration terms of
the renewed lease undermine its fraudulent inducement theory. In that
regard, I note that there are no allegations that Mrs. Hays's initial offer
was so outrageous as to indicate that she never intended to fulfill the
promise. To the contrary, Nederlander alleges that it anticipated an
initial high-rent offer consistent with its view of how the contract
negotiations would progress. Thus, I conclude that Count III must be
dismissed.

'MicroStrategy Inc. v. Acacia Research Corp., 2010 WL 5550455, at *15 (Del. Ch.
Dec. 30, 2010).

2 Narrowstep, Inc. v. Onstream Media Corp., 2010 WL 5422405, at *15 (Del. Ch.
Dec. 22, 2010) (quoting lotex Commc'ns, Inc. v. Defries, 1998 WL 914265, at *4 (Del. Ch.
21, 1998)); see also MicroStrategy Inc., 2010 WL 5550455, at *17 ("In other words, a
plaintiff cannot state a claim for fraud simply by adding the term 'fraudulently induced' to a
complaint or alleging that the defendant never intended to comply with the agreement at issue
at the time the parties entered into it.").

"3MicroStrategy Inc., 2010 WL 5550455, at *15 (emphasis added) (quoting
Grunstein v. Silva, 2009 WL 4698541, at * 13 (Del. Ch. Dec. 8, 2009)).

" 4 C & TP Compl. l 118; id. ¶ 65 ("Mrs. Hays had licd about her intention
to continue leasing the Curran to SHN or, alternatively, that she had changed her mind
and no longer intended to abide by the purchase-Icase agreement. . . .").
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IV. CONCLUSION

For the foregoing reasons, Defendants' motion to dismiss is
granted in part and denied in part. Specifically, Count I is dismissed to
the extent that it asserts a claim for waste, Count III is dismissed in its
entirety, and Count V is dismissed as against Dr. Hays. In all other
respects, the motion is denied.

IT IS SO ORDERED.


