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ANTITRUST AND STATE-REGULATED INDUSTRIESt
By E. C. SMITH*
INTRODUCTION AND SCOPE

T

HE PROBLEM of reconciling the mandates of the federal
Antitrust Acts' with those of state regulation either expressly or
incidentally anticompetitive2 has received much attention of late
from the courts 3 and the commentators, 4 and has been referred to as

* E. C. Smith is Assistant Professor of Law at Delaware Law School. He
received his B.A. from Harvard College in 1970 and his J.D. from Harvard Law
School in 1973.
t Andrew P. Hailer contributed to the research for this article.
1. 15 U.S.C.A. §§ 1-7 (Vest 1973 & West Supp. 1977).
2. Donnem, FederalAntitrust Law Versus Anticompetitive State Regulations,39
ANTITRUST L J. 950 (1970).
3. E.g., Cantor v. Detroit Edison Co., 428 U.S. 579 (1976); Goldfarb v. Virginia
State Bar, 421 U.S. 773 (1975); Moore v. Jas. H. Matthews & Co., 550 F.2d 1207 (9th
Cir. 1977); Boddicker v. Arizona State Dental Ass'n, 549 F.2d 626 (9th Cir. 1977);
Ballard v. Blue Shield, Inc., 543 F.2d 1075 (4th Cir. 1976); Litton Syss., Inc. v.
Southwestern Bell Tel. Co., 539 F.2d 418 (5th Cir. 1976); City of Lafayette v. Louisiana
Power and Light Co., 532 F.2d 431 (5th Cir. 1976); Duke & Co. v. Foerster, 521 F.2d
1277 (3rd Cir. 1975); Industrial Communications Syss., Inc. v. Pacific Tel. & Tel., 505
F.2d 152 (9th Cir. 1974); New Mexico v. American Petrofina, Inc., 501 F.2d 363 (9th
Cir. 1974); Saenz v. University Interscholastic League, 487 F.2d 1026 (5th Cir. 1973);
Business Aides, Inc. v. Chesapeake & Potomac Tel. Co., 480 F.2d 754 (4th Cir. 1973);
Lamb Enterprises, Inc. v. Toledo Blade Co., 461 F.2d 506 (6th Cir. 1972), cert. denied,
409 U.S. 1001 (1972); Gas light Co. v. Georgia Power Co., 440 F.2d 1135 (5th Cir.
1971), cert. denied, 404 U.S. 1062 (1972), reh. denied, 405 U.S. 969 (1972); Washington
Gas Light Co. v. Virginia Elec. and Power Co., 438 F.2d 248 (4th Cir. 1971); George &.
Whitten Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25 (1st Cir. 1970); Mobilfone
of Northwestern Pa. v. Commonwealth Tel. Co., 428 F. Supp. 131 (E.D. Pa. 1977);
Surety Title Ins. Agency, Inc. v. Virginia State Bar, [1977] 5 TRADE REG. REP. (CCH)
(1977-1 Trade Cas.) 61,406; BBD Transp. Co. v. United States Steel Corp., 1976-2
Trade Cas. 61,079; City of Fairfax v. Fairfax Hospital Ass'n, 1976-2 Trade Cas.
60,999; Feminist Women's Health Center, Inc. v. Mohammed, 415 F. Supp. 1258
(N.D. Fla. 1976); Milavetz v. Northwestern Bell Tel. Co., 1976-2 Trade Cas. 60,970;
Communication Brokers of Am., Inc. v. Chesapeake & Potomac Tel. Co., 370 F. Supp.
967 (W.D. Va. 1974); Macom Prod. Corp. v. American Tel. & Tel. Co., 359 F. Supp. 973
(C.D. Cal. 1973); International Tel. & Tel. Corp. v. General Tel. & Elec. Corp., 351 F.
Supp. 1153 (D. Hawaii 1972).
4. E.g., Donnem, supra note 2; Handler, The Current Attack on the Parker v.
Brown Doctrine, 76 COLUM. L Rev. 1 (1972); Handler, Twenty-Fourth Annual
Antitrust Review, 72 COLUM. L, REv. 1 (1972); Jacobs, State Regulation and the
Federal Antitrust Laws, 25 CA.SE W. Rns. L. REv. 221 (1975); Keefe, The Future of
Parker v. Brown, 63 A.B.A.J. 257 (1977); Kitner & Kaufman, The State Action
Antitrust Immunity Defense, 23 Abi. U. L. REv. 527 (1974); Posner, The Proper
Relationship Between State Regulation and the FederalAntitrust Laws, 49 N.Y.U.L.
REv. 693 (1974); Saveri, The Applicability of the Antitrust Laws to the Public Bodies,
4 U.S.F.L. REv. 217 (1970); Slater, Antitrust and Government Action: A Formulafor
Narrowing Parker v. Brown, 69 Nw. U. L, RIv. 71 (1974); Simmons & Fornaciari,
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"[o]ne of the most critical issues in antitrust today." 5 Recent
Supreme Court opinions 6 sound a warning to business and
professionals affected by state regulation that antitrust scrutiny of
activities subject to state regulation will grow more intense. This
article will address itself to the possibility of antitrust attack on the
business practices of state regulated industries and professions in
7
light of recent trends in case law.

The problem involves striking a balance between two primary
goals. The antitrust laws have established competition as fundamen-

tal to our economic life.
The Sherman Act was designed to be a comprehensive charter of
economic liberty aimed at preserving free and unfettered
competition as the rule of trade. It rests on the premise that the
unrestrained interaction of competitive forces will yield the best
allocation of our economic resources, the lowest prices, the
highest quality and the greatest material progress .... 8
Antitrust laws in general, and the Sherman Act in particular,
are the Magna Carta of free enterprise. They are as important to
the preservation of economic freedom and our free-enterprise
system as the Bill of Rights is to the protection of our
fundamental personal freedoms. 9
The fundamental interest in federalism must be balanced
against antitrust policy. Areas where the competitive model breaks
State Regulation as an Antitrust Defense, 43 CIN. L REV. 61 (1974); Teply, Antitrust
Immunity of State and Local Government Action, 48 TUL. L. REv. 272 (1974); Verkuil,
State Action, Due Process and Antitrust:Reflections on Parker v. Brown, 75 COLUM.
L REV. 328 (1975); White, Participant Governmental Action Immunity from the
Antitrust Laws: Fact or Fiction?,50 TEx. L. REv. 474 (1970); Note, The State Action
Exemption and Antitrust Enforcement Under the Federal Trade Commission Act, 89
HARV. L. REV. 715 (1976); Note, Goldfarb v. Virginia State Bar: Applicability of the
Sherman Act to Minimum Fee Schedules, 3 OHIo N. L. REV. 576 (1975); Note, Parker
v. Brown: A Preemption Analysis, 84 YALE L. J. 1164 (1975); Note, Antitrust
Immunity - Reevaluation & Synthesis of Parker v. Brown - Intent, State Action,
Causation, 19 WAYNE L. REv. 1245 (1973).
5. Handler, Current Attack, supra note 4, at 1.
6. E.g., Cantor v. Detroit Edison Co., 428 U.S. 579 (1976); Goldfarb v. Virginia
State Bar, 421 U.S. 773 (1975).
7. Not considered in this article are such related topics as: liability of a state or
state agency for anticompetitive activities undertaken in a proprietary capacity, for
which see, Saveri, supra note 4; liability of a state or its agency as a participant in a
private conspiracy in restraint of trade, dealt with in Teply, supra note 4; exceptions
conferred by federal legislation upon federally regulated industries, as discussed in
Mervin, Antitrust Immunity of "Public Utilities" Regulated by the FPC, 54 A.B.A.J.
687 (1968); nor the problem of validity of state law under the Commerce Clause.
8. Northern Pac. Ry. Co. v. United States, 356 U.S. 1, 4 (1957).
9. United States v. Topco Assocs., Inc., 405 U.S. 596, 610 (1972).
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down (e.g., natural-monopoly industries such as public utilities) and
areas where the free market mechanism fails to protect an interest
within the state's power to safeguard (such as public health and
safety interests) have traditionally been considered appropriate for
state regulation avoiding the consequences of rigorous antitrust
enforcement. 10 A plethora of state economic legislation is evidence
that the states have construed their powers broadly." Much
anticompetitive state regulation antedates the federal antitrust
laws. 12 State anticompetitive legislation and regulation can be
characterized by its impact on the market into three types: creation
of barriers to entry of potential competitors, regulation of business
practices of existing competitors, and supplantation of private
3
enterprise by state monopoly.'
The purpose of this article is to examine the case law, and
commentary thereon, in order to identify the rationale for antitrust
exemption of regulated industries and to determine how the balance
is now being struck between state regulatory and federal antitrust
policy. This article will proceed to investigate the extent to which
valid state action can confer immunity upon private parties. Finally,
it will attempt to predict future trends and propose guidelines for
10. See text accompanying notes 25-30 infra.
11. See Donnem, supra note 2, at 951-57; Teply, supra note 4, at 280.
12. See, e.g., Handler, Current Attack, supra note 4, at 3.
13. State-created barriers to entry are manifold, occupational statutes being the
most significant in effect. See Donnem, supra note 2, at 953-54, citing COUNCIL OF
STATE GovERNhiENTs, OCCUPATION AND PROFESSIONS LICENSED BY THE STATES,
PUERTO Rico, AND THE VIRGIN ISLANDS (1968). Other state-created barriers to entry
include the granting of exclusive franchises; prohibition of branch banking;, grading,
labeling, or quarantine laws designed to favor in-state producers; zoning measures
sheltering existing competitors; discriminatory tax laws; prohibitions on advertising
in certain fields; and state purchasing laws creating in-state and "Buy America"
preferences. See Teply, supra note 4, at 280-81.
Examples of state regulation of and interference with the competitive process
in regard to existing competitors are too numerous to list exhaustively. Not only have
"natural monopolies" been put within the state's regulatory aegis, but so have
numerous industries considered to be "affected with a public interest." Such
legislation includes price regulation in the fields of insurance, dairy farming,
employment agencies, stockyards, rent control, pipeline rates, and retail selling of
gasoline. See Handler, Current Attack, supra note 4, at 4-5. Other areas of state
legislation which have come urider antitrust attack include regulation of common
carriers, Marnell v. United Parcel Serv., 260 F. Supp. 391 (N.D. Cal. 1966); agricultural
marketing and production, Parker v. Brown, 317 U.S. 341 (1943); tobacco warehousing, Asheville Tobacco Bd. v. F.T.C., 263 F.2d 502 (4th Cir. 1959); resale price
maintenance, Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384 (1951); oil
and gas production, Woods Explor. and Prod. Co. v. Aluminum Co. of Am., 438 F.2d
1286 (5th Cir. 1971); and building specifications, George R. Whitten, Jr. Inc. v.
Paddock Pool Builders, Inc., 424 F.2d 25 (1st Cir. 1970), cert. denied, 400 U.S. 850
(1970).
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regulated private parties whose current business practices may
subject them to antitrust liability.
THE PERMISSIBLE SCOPE OF STATE ANTICOMPETITIVE ACTION

Although not the first case to involve a conflict between federal
antitrust laws and anticompetitive state enactments, 14 Parker v.
Brown'5 has long been recognized as the leading case in the field of
state antitrust immunity. That case involved the validity of a
California raisin marketing program under the Sherman Act, the
Agricultural Marketing Agreement Act of 193716 and the Commerce
Clause.
The California Agricultural Prorate Act 17 authorized the
creation of an Agricultural Prorate Advisory Commission composed
of the Director of Agriculture and eight members appointed by the
Governor and confirmed by the Senate. Upon petition of ten
producers for the establishment of a prorate marketing plan for a
commodity within a defined production zone, after making prescribed economic findings and after a public hearing, the Commission
was authorized to grant the petition. The Director, with the approval
of the Commission, was then required to select a program committee
from among nominees chosen by the producers.
The program committee was required to formulate a proration
marketing program for the commodity produced within the zone,
which the Commission was authorized to approve after a public
hearing and after determining that the program was reasonably
calculated to carry out the objectives of the Act. The Commission
was also authorized to modify the program. The program took effect
after being approved by the producers. A producer who marketed his
crop in a manner inconsistent with the program was guilty of a
misdemeanor. 18
The program objected to by the plaintiff-producer, Brown, gave
the program committee the power to dispose of 70 percent of each
producer's crop. 19 The purpose of the Act and the proration program
was quite obviously designed to restrict competition and maintain
20
price levels by restricting supply; and it was so held by the Court.
The program, however, was held to be valid under the Sherman Act.
14.
15.
16.
17.
18.
19.
20.

Lowenstein v. Evans, 69 F. 908 (D.S.C. 1895).
317 U.S. 341 (1943).
Pub. L. No. 75-137, 50 Stat. 246 (1937).
317 U.S. at 344 n.1.
Id. at 346-47.
Id. at 347-48.
Id.
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There is language in Parker which tends to support the broadest
immunity for state action:
We find nothing in the language of the Sherman Act or in its
history which suggests that its purpose was to restrain a state or
its officers or agents from activities directed by its legislature.
The Sherman Act makes no mention of the state as such, and
gives no hint that it was intended to restrain state action or
official action directed by a state.
There is no suggestion of a purpose to restrain state action in the
Act's legislative history. The sponsor of the bill which was
ultimately enacted as the Sherman Act declared that it
21
prevented only 'business combinations.'
This appears to be a clear holding that the Sherman Act does
not apply to the action of a state. Thus, in an analysis of immunity
there would be no need for any analysis of a state's interest or purpose in passing anticompetitive legislation. Although there would
remain the problem of determining what private activities would be
protected by the state's umbrella of immunity - under what
conditions does the action of a regulated private enterprise become
"official action directed by a state." 22 There would be no question of
federal pre-emption analysis 23 or interest-balancing. 24 Once anticompetitive activity is determined to be state action,.immunity would
automatically follow.
Analysis of the Sherman Act's legislative history, however,
leaves some doubt as to whether the drafters actually did intend to
exempt state action from coverage. The remarks of Senator
Sherman, quoted in Parker,to the effect that the bill dealt only with
"business combination" must be read in context. Senator Sherman
was making a distinction between restraints of trade, which are
covered by the bill, and "voluntary associations made to effect public
opinion to advance the interests of a trade or occupation ... ,"25
which are not covered by the bill.
There was apparently some consideration during debate on the
Sherman Act of its effect on state legislation. Senator Wilson offered
an amendment to Section one of the Bill to exempt from its coverage:
21. Id. at 350-51.
22. See text accompanying notes 81-125 infra.

23. Cf. 84 YALE L J. 1164 (1975).
24. Cf. Posner, supra note 4; Slater, supra note 4, at 104; Cantor v. Detroit Edison
Co., 428 U.S. at 610 (Blackmun, J., concurring).

25. 21 CONG. RIc. 2562 (1890) (remarks of Sen. Sherman). Cf. Slater, supranote 4,
at 83.
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... any agreements, associations, or combinations among
persons for the enforcement and execution of the laws of any
State enacted in pursuance of its police powers; nor shall this act
26
be held to control or abridge such powers of the States.

Senator Wilson was apparently concerned that the Act might
have an adverse affect on temperance societies and temperance
laws, 27 and indicated a more general fear that the state's public
power might be hamstrung:
All I ask is that the subjects within the police power of the States
embraced within that legislation . . . shall not be embraced
within that legislation, but that the State shall be left free in the
28
execution of their public powers.
Senator Sherman endorsed this amendment. 29 The Senate in
Committee of the Whole, adopted the amendment, but it was later
retracted. 30
Acceptance of the amendment by Senator Sherman indicates
that it was a clarification of the scope of the Act, or a limitation on
the proposal. Rejection of the amendment can be interpreted as an
attempt to impose the Sherman Act upon the state to the extent of
Congress' existing power under the interstate commerce clause. On
the other hand, the amendment could have been rejected as
excessive in light of the then existing restrictive view of Congress'
31
interstate commerce power.
Debate over the meaning of the legislative history surfaced in
Cantor v. Detroit Edison.32 Justice Blackmun in his concurring
opinion took the position that Congress intended no limitation of the
scope of the Act:
A careful reading of (the legislative history) reveals .. .that
they little more than reflect the then-prevailing view that
Congress lacked the power, under the Commerce Clause, to
regulate economic activity that was within the domain of the
States. The Court since then has recognized a greatly expanded
26. 21 CONG. REC. 2658 (1890).
27. Id.

28. Id.
29. H. Thorelli, The Federal Antitrust Policy (1954), cited in Teply, supra note 4,
at 227.
30. White, supra note 4, at 482.
31. See, e.g., United States v. E. C. Knight Co., 156 U.S. 1 (1894). Cf. 21 CONG.
REC. 2562 (1890) (remarks of Sen. Sherman: 'The original bill . . .relates to actual
commerce in things tangible.").
32. 428 U.S. 579 (1976).
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Commerce Clause power. Arguably, the Sherman Act should
have remained confined within the outlines of that power as it
was thought to exist in 1890, on the theory that if Congress
believed it could not regulate any more broadly, it must not have
attempted to do so. But that bridge already has been crossed, for
it has been held that Congress intended the reach of the
Sherman Act to expand along with that of the commerce
33
power.
Justice Stewart speaking for the dissent, stated an opposing
view of the legislative history:
[..
The narrow view taken by the Members of Congress in
1890 remains relevant for the limited purpose of assessing their
intention regarding the interaction of the Sherman Act and state
economic regulation.
The legislative history reveals very clearly that Congress'
perception of the limitations of its power under the Commerce
Clause was coupled with an intent not to intrude upion the
authority of the several states to regulate 'domestic' commerce.
As the House Report stated:
'It will be observed that the provisions of the bill are carefully
confined to such subjects of legislation as are clearly within the
legislative authority of Congress.
'No attempt is made to invade this legislative authority if the
34
several states or event to occupy doubtful grounds.'
The treatment of the legislative history of the Sherman Act by
the Cantor Court indicates that the analysis thereof in Parker,
which has been cited in numerous cases, is no longer conclusive. The
principal underpinning of the Parker holding has been seriously
weakened.
The Parker holding, however, is susceptible to a narrower
interpretation than its broad language would suggest. There is a
limiting statement:
. . . a state does not give immunity to those who violate the
Sherman Act by authorizing them to violate it, or by declaring
that their action is lawful. .. s

33. Id. at 605-606, citing, Hospital Bldg. Co. v. Rex Hospital Trustees, 425 U.S.
738, 743 n.2 (1976).
34. 428 U.S. at 632-33, citing, H. R. REP. No. 1707, 51st Cong., 1st Sess. 1 (1890)
(emphasis by the Court).
35. 317 U.S. at 351.
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The limitation deals with the kind and degree of state involvement
necessary to shield the anticompetitive actions of private enterprise
36
acting under state regulation and will be discussed below.
There is a more serious ambiguity arising from the facts of
Parker which has been grasped by lower courts and commentators
as a means of severely restricting the scope of Parker immunity.
Brown's attack on the California statute was based on the
Commerce Clause and the Agricultural Marketing Agreement Act of
1937, 37 as well as the Sherman Act. 38 The opinion gives greater
attention to the California Act's validity under the Agricultural
Marketing Act than to antitrust analysis. The Court's holding is
that the federal Agricultural Act did not pre-empt the California Act,
that there was no Congressional intent to occupy the legislative field
and that there was no conflict between the federal and state
enactments. Thus, the state act was held to be consistent with a
federal law that had anticompetitive implications. 39 In determining
whether the California Act was constitutional under the Commerce
Clause, the Court decided that the act concerned "a problem local in
character and urgently demanding state action for the economic
protection of those engaged in one of its important industries."4 0
Parker can thus be read as justifying an anticompetitive state
enactment only when it is consonant with a federal policy of
importance equal to that of the antitrust laws and necessary for the
41
accomplishment of an important state objective.
A narrow approach has been taken by some lower courts. Hecht
v. Pro-Football, Inc. is illustrative.42 Plaintiffs in that case were
Washington, D.C. businessmen who sought to obtain an American
or Continental Football League franchise for Washington, D.C. They
attempted to lease Robert F. Kennedy stadium which was a
federally-owned facility. They were confronted by a restrictive
covenant in the lease between the District of Columbia Armory
Board, which managed the Stadium, and the defendant ProFootball, Inc., the corporate owner of the Washington Redskins. The
36. See text accompanying notes 81-125 infra.

37. Pub. L. No. 75-137, 50 Stat. 246 (1937).

38. 317 U.S. at 348-49. It has been thought, in fact, that the Sherman Act
implications of Parker were an afterthought. The Sherman Act issues were not
originally litigated in the trial court, the decision of which was founded entirely on the
Commerce Clause. See Brown v. Parker, 39 F. Supp. 895 (S.D. Cal. 1941). The Supreme
Court on its own motion raised the possibility of a Sherman Act problem and
requested supplemental briefs. See Slater, supra note 4, at 72 n.5.
39. 317 U.S. at 358.
40. Id. at 363.
41. See generally Donnem, supra note 2 and Teply, supra note 4.
42. 444 F.2d 931 (D.C. Cir. 1971), cert. denied, 404 U.S. 1047 (1972).
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covenant prohibited the use of the stadium by any other professional
football team for a period of thirty years. The lease was attacked as
a combination and conspiracy between Pro-Football, Inc. and the
Armory Board to restrain and monopolize the business of professional football in violation of Sections 1, 2 and 3 of the Sherman Act.
The case dealt with the immunity of a federal agency and a
private enterprise doing business with it, but considered on the lines
the state-action immunity rationale. The court analyzed the enabling
statute, the District of Columbia Stadium Act,43 and found no
Congressional intent to avoid the consequences of the antitrust acts.
Such an approach is typical in determining whether federal
regulation provides antitrust immunity, since Congress has the
power by statute to make exemptions from another statute; the only
question being their intent to do so. The court went on, however, to
consider Parkerstate action immunity and found the basis of Parker
to be the consistency of the state act with the policy of the
Agricultural Marketing Agreement Act. It was held:
We think it significant that in those cases where the antitrust
laws were held not to apply there was a national or state policy
of importance approximately equal to the antitrust laws
involved. For example, in Parker v. Brown the state action was
regulation of an important agricultural product, and a state
regulation completely consistent with the federal Agricultural
Adjustment Act.44
A similar view was taken in International Telephone and
Telegraph v. General Telephone & Electronics.45 Plaintiff, IT&T,
alleged antitrust violation based on GT&E's claimed Parker
immunity, relying on the approval given by public utility commissions to the acquisitions. The immunity defense was denied, inter
alia, because state approval was held to be consistent with federal
antitrust policy.
Although this analysis has received approval by commentators,46 it is here contended that acceptance is unjustified. A proper
reading of Parker, and subsequent Supreme Court cases and
legislation, indicate that whatever other limits there may be on
immunity of regulated industries, they need not justify the validity
of the statutes by which they are regulated.
43. 2 D.C. CODE

§§

1720-29.

44. 444 F.2d at 946.
45. 351 F. Supp. 1153 (D. Hawaii 1972).
46. 322 U.S. 533 (1944).
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In its Sherman Act analysis, Parker makes no mention of the
California program's consistency with antitrust law, or of its impact
and significance as a matter of state policy. Since these two aspects
were emphasized in the following sections of the opinion, dealing
with the program's validity under other federal statutes and the
Commerce Clause, the only conclusion that can be drawn is that the
Parker Court considered consistency with federal policy and
significance of state interest irrelevant to the validity of a state
enactment under the Sherman Act.
It must be recalled, moreover, that the Parker Court in 1943
could not have failed to recall its still recent repudiation of the test of
the validity of state legislation under the Due Process Clause.4 7 Since
the economic views of the unreconstructed Supreme Court paralleled
those of the Congress that passed the Sherman Act, 48 one may well
suppose that the Court took pains to assure that it was not ushering
back the era of substantive due process under the rubric of antitrust
analysis.
Since Congress would undoubtedly have the power, if it chose, to
invalidate much anticompetitive state action under the antitrust
laws,49 and since the legislative history of the Sherman Act is
cloudy, some further expression of Congressional intent would
enable resolution of the problem. It is suggested that Congressional
response to two Supreme Court cases decided after Parker do clarify
Congressional intent - not to set up the antitrust laws as limits to
the power of the states.
United States v. South-Eastern UnderwritersAssociation5° was
the first Supreme Court case after Parkerto deal with the question of
state action immunity. It was a criminal action brought against
groups of insurance underwriters who were accused of conspiring to
fix prices and boycotting non-members of the association. Defendants relied principally upon the proposition that insurance was not
interstate commerce 5' and that their conduct was not within the
purview of the Sherman Act. This proposition was overruled, and it
is this result that makes the case noteworthy. In addition, the
defense was raised that the alleged conspiracies were policed by
state inspectors, voting bureaus and local insurance boards, and
hence immune from Sherman Act attack.
47. They relied on, among other cases, Paul v. Virginia, 75 U.S. (8 Wall.) 168
(1869).
48. 322 U.S. at 561.
49. Cf. Cantor v. Detroit Edison Co., 428 U.S. 579 (1976) (plurality opinion - the
proposition was rejected by five members of the Court).

50. 322 U.S. at 562.
51. 15 U.S.C. §§ 1011-1015 (1970).

1977]

ANTITRUST AND STATE-REGULATED INDUSTRIES

243

The Court's treatment of the Parker defense was cursory:
Finally it is argued at great length that virtually all the
states regulate the insurance business on the theory that
competition in the field of insurance is detrimental both to the
insurers and the insured, and that if the Sherman Act be held
applicable to insurance much of this state regulation will be
destroyed . . . Whether competition is a good thing for the
insurance business is not for us to consider. Having power to
enact the Sherman Act, Congress did so; if exceptions are to be
written into the Act, they must come from Congress, not this
52
Court.
Such treatment of the immunity issue is hard to reconcile with
Parker.Parker'sholding seemed to be that a state was empowered to
enact legislation displacing competition within a local industry. It
could be explained by assuming that the state action immunity
applies only to the state itself and not to private parties acting under
its aegis, but such a holding has never been made.53 An alternative
interpretation is that the allegedly illegal activities were not
sufficiently mandated or approved by the states to immunize the
private parties. The Court held, however:
Few states go so far as to permit private insurance companies,
without state supervision, to agree upon and fix uniform
insurance rates. Cf. Parker v. Brown . .. No states authorize
combinations of insurance companies to coerce, intimidate, and
boycott competitors and consumers in the manner here alleged.
54

The statement is criptic. One must assume that the Court is
correct in holding that no state authorized coercion, boycotting or
intimidation. The problem of the price fixing charges remains. The
question is whether, if the price-fixing practices were supervised by
the states they would be immune. The case implies that they would
not. If not, Parker would apparently be overruled.
South-Eastern Underwriters is noteworthy because of the
absence of any effect on the lower courts' interpretation of state
action immunity and the reaction it prompted from Congress. Within
a year, Congress passed the McCarran-Ferguson Act5 5 which
provides that:
52. 15 U.S.C. § 1011 (1970).
53. 15 U.S.C. § 1012 (1970).

54. 341 U.S. 384 (1951).
55. LA. REV. STAT. ANN.

§§ 51:392-396

(West).
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Congress declares that the continued regulation and taxation by
the several States of the business of insurance is in the public
interest, and that silence on the part of the Congress shall not be
construed to impose any barrier to the regulation or taxation of
such business by the several states., 6
The antitrust acts were made applicable to the insurance
industry only "to the extent that such business is not regulated by
state law. '5 7 The effect of the statute was to reinstate the Parker
doctrine in the field of insurance, thus removing any doubts as to its
vitality. The foundation of the broad Parker doctrine was the
interpretation of legislative intent. The McCarran-Ferguson Act
appears to be a reaffirmation that the Sherman Act was not
intended to curtail state regulatory activities.
Schwegmann Brothers v. Calvert Distillers, Corp.58 was a suit
brought under the Louisiana Fair Trade Act 5 9 to force adherence by
a liquor distributor to a mandatory price maintenance agreement.
State law permitted a contract for the resale of a commodity to
provide that the purchaser would not resell except at a price
stipulated by the vendor. It further provided that once such a pricefixing was made between any distributor and any retailer, with
respect to a given product, any non-signatory retailer who knowingly sold the product at a lower price was guilty of unfair
competition. Defendant argued that the Louisiana Act was invalid.
Plaintiff contended that the Act was specifically permitted under the
Miller-Tydings Amendment6O which exempted from the Sherman Act
all resale price maintenance agreements permitted by the law of the
state in which resale was to be made.
The Court found the Louisiana law to be invalid under the
Sherman Act. It held that the non-signer provisions were not within
the scope of the Miller-Tydings Amendment since they went beyond
authorization of resale price maintenance agreements by providing a
means of coercing unwilling retailers to follow a price fixing scheme,
and thus "demand[ed] private conduct which the Sherman Act
6
forbids." '
56. 15 U.S.C. § 1 (1970).
57. 341 U.S. at 389. It is interesting to note that while non-signer fair trade laws
could be justified under a broad Parker rationale, a purely consensual arrangement
probably could not. Although state compulsion to follow minimum resale prices could
conceivably be justified, simple authorization of resale price maintenance contracts
would fail under Parker's limiting language.
58. Compare Posner, supra note 4, at 699 with Simmons & Fornaciari, supra note
4, at 67.
59. United States v. Von's Grocery Co., 384 U.S. 270 (1966).
60. Posner, supra note 4, at 709.
61. Otter Tail Power Co. v. United States, 410 U.S. 366, 372 (1973).
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Commentators are divided on the question of whether Schwegmann is a retreat from Parker.62 It may be distinguished on the
ground that the Louisiana price maintenance mechanism, unlike the
output restriction in Parker,was initiated entirely by private action
and was never considered or approved by a state decision maker.
The state entered the picture only as an enforcer. The state can be
seen as merely authorizing a private violation of the Sherman Act,
hence going beyond the Parker limit.
Nonetheless, the case does present some difficulties under both
the broad and the narrow views of Parker.Apparently, Louisiana
had decided that intrabrand price competition was not desirable and
provided a method for enforcing its decision by compelling retailers
to follow the price decision made by the manufacturer. The purpose
was to aid small retailers and thereby preserve a large number of
independent economic assets, a goal recognized as consistent with
the antitrust laws.63 The case was decided, however, purely on the
basis of statutory construction. No attempt was made to justify the
state's program on economic or other policy grounds.4 The case can
be read to stand for the proposition that state law, despite an
important policy basis, may be invalidated because of its repugnancy to the Sherman Act. It can also be interpreted as making a
distinction between antitrust immunity and antitrust exemption.
Prior to the Miller-Tydings Amendment, agreements like those
authorized by the Louisiana statute might have partaken of state
immunity. The Miller-Tydings Act can be viewed as extending the
scope of federal power to intrastate price maintenance agreements,
exempting certain ones. As an exemption, the statute would have to
65
be applied strictly.
Like South Eastern Underwriters, Schwegmann invalidated
activities approved by the state. The rationale at least casts doubt
upon a broad interpretation of Parker. Congress replied to Schwegmann, as it had to South Eastern Underwriters,and overruled it.
The next year Congress passed the McGuire Act6 6 which legalized
non-signer fair trade laws. Congress again acted to reinstate the
result that would have been obtained had the Court interpreted
62. 15 U.S.C. § 45 (1970).

63. Congress repealed the McGuire Act and the Miller-Tydings Act with the
Consumer Goods Pricing Act of 1975, Pub. L No. 94-145, 89 Stat. 801 (1975).
64. E.g., Handler, Current Attack, supra note 4, at 4.
65. Olsen v. Nebraska, 313 U.S. 236 (1941); Sunshine Anthracite Coal Co. v.
Adkins, 310 U.S. 381 (1940); West Coast Hotel v. Parrish, 300 U.S. 379 (1937); Nebbia
v. New York, 291 U.S. 502 (1934). See also Handler, Current Attack, supranote 4, at 5
and Verkuil, supra note 4, at 331-32.
66. Verkuil, supra note 4, at 335.
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Parker broadly. 67 It is thus positioned that the Parker case, the
legislative history of the Sherman Act, and an overriding interest in
federalism indicate that state governmental activity is immune from
antitrust scrutiny regardless of the significance of the state's interest
and of the degree of its conflict with federal antitrust policy.
Under the narrow interpretation of Parker, it must be determined whether the action of the state is permissible under the
antitrust laws which, under the Constitution, are the supreme law of
the land. 68 The state enactment must either be consistent with
federal policy or be of sufficient impact to override federal policy to
69
be permissible.
The Supreme Court apparently opted, at least in dictum, for a
narrow approach to state action immunity in Cantor v. Detroit
Edison Co.70 Defendant therein was a privately owned electric utility
regulated by the Michigan Public Service Commission. Pursuant to a
tariff approved by the Commission, and binding upon the defendant
while the approval remained effective, defendant followed a policy of
supplying its residential consumers with incandescent light bulbs at
no separate charge. Plaintiff, a retailer of light bulbs, brought suit
against defendant alleging that its lamp exchange program violated
Sections 1 and 2 of the Sherman Act and Section 3 of the Clayton
Act. Defendant claimed immunity under Parker.
The Court was divided on this issue. A plurality of four
Justices7 1 was joined by separate concurrences of the Chief Justice
and Justice Blackmun. Justice Stewart, joined by Justices Powell
and Rehnquist, dissented. It was held that the lamp exchange
program constituted private, not state action. 72 Nevertheless, there is
language to the effect that a narrow approach is proper in
determining the validity of state anticompetitive legislation:
The mere possibility of conflict between state regulatory policy
and federal antitrust policy is an insufficient basis for implying
an exemption from the federal antitrust laws. Congress could
hardly have intended state regulatory agencies to have broader
power than federal agencies to exempt private conduct from the
67. 317 U.S. at 350.
68. U.S. Const. art. VI, cl. 2 (Supremacy Clause).
69. See generally Donnem, supra note 2; Handler, CurrentAttack, supra note 4;
Jacobs, supra note 4; Posner, supra note 4; Simmons & Fornaciari, supra note 4; and
Slater, supra note 4.
70. 428 U.S. 579 (1976).
71. Justice Stevens handed down the opinion in which Justices Brennan, White,
and Marshall concurred.
72. See text accompanying notes 136-142 infra.
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antitrust laws. Therefore, assuming that there are situations in
which the existence of state regulation should give rise to an
implied exemption, the standards for ascertaining the existence
and scope of such an exemption surely must be at least as severe
as those applied to federal regulatory legislation.
The Court has consistency refused to find that regulation gave
rise to an implied exemption without first determining that
exemption was necessary in order to make the regulatory Act
73
work, 'and even then only to the minimum extent necessary.'
Justice Blackmun's concurring opinion went further and
approached the question as one of pre-emption:
We should not shrink in our general approach, however, from
what seems to me our constitutionally mandated task, one often
set for us by conflicting federal and state laws, and that is the
balancing of implicated federal and state interests with a view to
assuring that when these are truly in conflict, the former
74
prevail.
Both of these approaches seem improper. Analogy to the
exemption conferred by federal regulation misconstrues the nature of
Parkerimmunity. In determining whether Congress has exempted a
regulated industry from antitrust structures, enactments of a single
sovereign must be reconciled. It is an elementary principle of
statutory construction that an implied repeal of an existing statute
by a subsequent one will be found only when the two cannot be
reconciled:
There must be 'a positive repugnancy between the provisions of
the new law, and those of the old; and even then the old law is
repealed by implication
only pro tdnto to the extent of the
75
repugnancy.'
When Congress creates a regulatory scheme, unless there is an
express exemption for regulated activities, it must be assumed that
Congress intended that the antitrust laws continue to apply. Courts,
in attempting to reconcile a federal regulatory statute, will find an
implied antitrust exemption only if it is necessary to make the act
work, and then only to the minimum extent necessary.7 6
73.
74.
75.
76.

428 U.S. at 596-97.
Id. at 611.
United States v. Borden Co., 308 U.S. 188, 199 (1939).
410 U.S. at 391.
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The approach is not appropriate when reconciling the enactments of two sovereignsYv Parker held:
In a dual system of government in which, under the Constitution, the states are sovereign, save only as Congress may
constitutionally subtract from their authority, an unexpressed
officers and agents is
purpose to nullify a state's control over its
78
not lightly to be attributed to Congress.
A "less restrictive alternative" approach would do away with the
interest in federalism central to the Parkerholding. It would allow
the federal judiciary to substitute their judgment for that of the
states and their agencies in matters of local regulation, matters in
which the federal courts claim no expertise.
Justice Blackmun's approach, weighing state anticompetitive
enactments under a rule of reason to test whether their ill effects
outweigh their benefits, is remarkably similar to the substantive due
process analysis. The proposed approach does not sit well with the
language of Ferguson v. Skrupa79 where Justice Black, speaking for
a unanimous Court, declaimed:
[W]e emphatically refuse to go back to the time when courts used
the Due Process Clause 'to strike down state laws, regulatory of
business and industrial conditions, because they may be unwise,
improvident, or out of harmony with a particular school of
thought.'80
Justice Blackmun's analysis suggests that the antitrust laws
may be used to achieve the same result under a different rubric.
THE SCOPE OF PRIVATE IMMUNITY

Once it is assumed that antitrust immunity is to be granted to a
state as a sovereign, either on a limited or an unlimited basis,
another problem arises. Under what circumstances does the state's
umbrella of immunity cover private regulated activity? No question
of private party immunity arose in Parker;the defendant was a state
official. Nevertheless, the Parker rationale requires that immunity,
under some circumstances, be extended to private parties. If the state
is to be permitted to legislate in an anticompetitive manner, those
77. See Handler, Current Attack, supra note 4, at 13 and Simmons & Fornaciari,
supra note 4, at 73.

78. 317 U.S. at 351.
79. 372 U.S. 726 (1963).
80. Id. at 731-32.
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private parties acting under its mandate must be immune; otherwise
the state purpose could be frustrated by an antitrust suit against the
regulated parties. The impact of Parkermust be more than a holding
that Brown had brought suit against the wrong party.8 1
Parkerenunciates the point that private acts can constitute state
action for immunity purposes, but it is of no aid in resolving the
question of when private action should be immunized. The Parker
producers' anticompetitive actions, in effect a conspiracy to raise
prices by restricting supply, were clearly mandated by the state and
the anticompetitive intent of the legislation were so clear that the
Court felt no need to lay down guidelines other than to distinguish
between state action, which is immune, and private anticompetitive
action authorized or declared legal by the state, which is not
immune. South-Eastern Underwriters and Schwegmann made it
clear that mere authorization did not confer immunity, but because
of the sketchiness of their analysis, no criteria were established for
determining private immunity. That task was left to the lower courts
for some thirty years after Parker.Those courts developed a plethora
of standards but failed to develop a uniform and coherent rationale.
This article will examine some of the lower court tests before
proceeding to the most recent Supreme Court opinions.
The Intent Test
The first test to be considered is that of state intent. Many cases
have recognized that a necessary condition to private immunity is a
state determination that competitive principles should be supplanted. There is no question about the state's intent in Parker,
California had determined that the market was not yielding
adequate returns to its raisin farmers.
A clear example of the test can be found in George F. Whitten,
Jr., Inc. v. Paddock Pool Buildings,Inc.8 2 Plaintiff, a swimming pool
manufacturer, alleged that the defendant, a rival pool builder, had
violated the Sherman Act by conspiring to persuade municipal
bodies to adopt swimming pool specifications under which only
defendant's products could qualify. It was alleged that municipal
bodies adopted the defendant's specifications on the basis of
misrepresentations and threats of litigation. The defendant argued,
inter alia, that since the adoption of its specifications was a
governmental action by the municipalities, their actions were
immune. The court held that there was not sufficient governmental
action to confer immunity:
81. Cf. Cantor v. Detroit Edison Co., 428 U.S. at 601 (opinion of Stevens, J.).
82. 424 F.2d 25 (lst Cir. 1970).
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Our reading of Parker convinces us that valid government
action confers antitrust immunity only when government
determines that competition is not the summum bonum in a
particular field and deliberately
attempts to provide an alternate
83
form of public regulation.
The court found no state intent to supplant free and open
competition in the field. Instead, it found that the competitive
bidding statutes, under which the municipalities operated, indicated
an opposite intent. Immunity was therefore denied.
The difficulty with the intent test is that states often fail to
articulate their attitude toward restraint of competition when
passing a regulatory statute. The intent test requires that the state
intended the particular anticompetitive action for which immunity is
sought. The clearest articulations of a test to determine legislative
intent came from federal action immunity cases. Hecht v. ProFootball5 4 attempted to provide comprehensive guidelines for
determination of legislative intent. Among the factors used by the
court were the importance of the governmental action asserted to
override antitrust policy; whether the government considered, or was
required to consider, the competitive effects of its actions; the
specificity of the statutory directive; and the extent to which the
agency is subject to judicial review. These criteria, however, may not
be entirely apposite in a state immunity case. The question of the
importance of the governmental action is not relevant if the broad
view of Parker is accepted. Federal agencies are subject to the
antitrust laws unless impliedly or expressly exempted. States, it is
contended, are immune. As for the second factor, whether the state
considered or was required to consider anticompetitive affects,
Parker holds that the state need not do so in order for the agency to
be immune. If a state does consider anticompetitive effects, the
intent question is a simple one. The problem is that an expressed
intent, though sufficient, may not be necessary to confer immunity.
The third factor, specificity of the government directive, gives no
help in the troublesome cases. When a state enactment specifically
mandates the anticompetitive action, as in Parker, there is no
problem in deciding the immunity question. The fourth factor,
availability of judicial review would appear more relevant to a
"procedural due process analysis than to an immunity analysis." 85
83. Id. at 30.
84. 444 F.2d 931 (D.C. Cir. 1971), cert. denied, 404 U.S. 1047 (1972).
85. But see Verkuil, supra note 4 for a primary jurisdiction approach to the
question which makes procedural due process at the agency level a primary factor for
consideration.
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A more practical approach to the question of intent was taken in
Consolidated Gas Electric Light and Power Co. of Balt. v.
Pennsylvania Water and Power Co.,8 6 another case dealing with
antitrust immunity of a federally regulated company. The defendant
utilities in that case had made contracts dividing the production of
the plaintiff company between themselves. Plaintiff attacked the
contract as an illegal restraint of trade. The Federal Power
Commission, which had approved the contracts, attempted to
intervene. Intervention was denied but the Commission was
permitted to file briefs justifying the contract. The court denied
immunity, stating:
[T]he Commission's brief now asserts that the contractual
restrictions are entirely lawful because it has exercised its
statutory authority to approve them. In appraising this
contention it is helpful to keep in mind that the Commission has
not found and does not contend that the restrictions are
essential to the existence and operation of the power pool, but
only that they are appropriate. Indeed it is impossible to say
that an effective power pool cannot be maintained without the
prohibitions upon individual actions contained in the two

contracts..

87

This variant of the intent test, essentially requiring a finding that
the anticompetitive action be necessary for the effectuation of the
regulatory scheme, may not be entirely appropriate for judging state
regulated action. The requirement that a regulatory procedure use
the least anticompetitive alternative to effectuate its objectives is
valid on the assumption that the regulatory body is subject to the
antitrust laws. To require a state to make use of the least
anticompetitive regulatory method, however, does not square with
the Parker holding that the states are not subject to the antitrust
laws.
The intent test seems essentially valid in determining the
existence of sufficient "state action" to immunize private conduct.
There is no reason for immunizing private action not desired or
encouraged by the state. The difficulty with the test is in its
application. When a state creates a regulatory body with broad
public interest goals, and that agency merely approves or requires
anticompetitive actions, tracing a legislative mandate for the act
becomes virtually impossible. Criteria for determining intent, when
86. 194 F.2d 89 (4th Cir. 1952), cert. denied, 343 U.S. 963 (1952).
87. 194 F.2d at 96.
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the states have not directly spoken, have thus far been less than
successful.
The "Real Decision Maker" Test
A variant of the intent test causes the immunity issue to turn on
whether the state or the defendant private party made the decision
to carry the challenged conduct. Referred to as the "real decision
maker" standard, the test requires an analysis of the input into the
decision giving rise to the illegal activities.
Illustrative of the approach is Asheville Board of Trade v.
FTC.8 8 There the legislature of North Carolina had passed legislation authorizing tobacco warehousemen to form local boards of trade
empowered to promulgate rules to ensure efficiency in the marketing
of tobacco. 9 The Asheville warehouse board had passed rules
alloting selling time among warehouses on the basis of proportional
floor space. When a warehouseman moved to take advantage of this
rule by constructing a building so large that he would be entitled to
25% of the selling time, the board rapidly modified the rule to
apportion selling time primarily on the basis of the average time
allocated to all warehouses during the preceding year. When a cease
and desist order was issued by the FTC, the board appealed, citing a
series of state court decisions holding the tobacco boards to be state
agencies. The Fourth Circuit was not impressed by the immunity
argument and held that the board's rules were "merely private
action masquerading as that of the state." 90
The same analysis was used to reach a contrary result in
Allstate Insurance Co. v. Lanier.91 There the North Carolina
legislature had established an insurance rating bureau made up of
representatives of all North Carolina insurance companies, empowered to promulgate insurance rates. 92 When the procedure was
attacked as an illegal price-fixing scheme, the court found crucial to
its decision the fact that the final decision to approve or disapprove
the rates was in the hands of the insurance commission, an
independent state regulatory body. Immunity was conferred regardless of the extent to which the insurance commission tended to
93
accept the proposal of the rating bureau.
A more stringent application of essentially the same test came in
Macom Products Corp., v. American Telephone & Telegraph Co.94
88. 263 F.2d 502 (4th Cir. 1959).
89. N.C. GEN. STAT. § 106-465 (1965).

90.
91.
92.
93.
94.

263 F.2d at 509.
361 F.2d 870 (4th Cir. 1966).
N.C. GEN. STAT. §§ 58-246-248.8.
Slater, supra note 4, at 95.
359 F. Supp. 973 (C.D. Cal. 1973).
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Plaintiff in that case manufactured a "network control signalling
unit," essentially an automatic dialing device. Defendant, which
manufactured a similar apparatus, required all such devices to be
installed and maintained by the telephone company and prohibited
direct connection of customer-provided electrical devices. When its
practices were challenged under Sections 1 and 2 of the Sherman
Act, AT&T asserted immunity on the grounds that its procedures
were obligatory under tariffs filed with public utility commissions of
forty-four states and with the FCC.
The court categorized three types of agency approval: approval
that became effective after filing in the absence of any agency
action; approval by agency action without a public hearing; and
approval only after a public hearing. The court denied immunity to
the first two kinds based on the real decision maker theory, and to
the last category on the ground that it did "not appear that it was a
'considered judgment of the state regulatory authority' that the
telephone company could prohibit interconnection of peripheral
devices which cause no harm to the telephone system." 95
The test can be attacked from at least two points of view. The
first would rely on Allstate. u.Lanier and argue that state rubberstamp approval of industry price-fixing by a supposedly independent
state agency does not indicate that the state as sovereign has given
any consideration to the challenged private conduct. It could be said
that the state has come close to merely authorizing private parties to
violate the Sherman Act so as to have exceeded the limits of Parker
immunity. 96
The test could also be attacked on First Amendment grounds.
Two Supreme Court cases, Eastern Railroad Presidents Conference
v. Noerr Motor Freight,Inc.97 and United Mine Workers of America
v. Pennington98 have laid down the rule that a pre-eminent First
Amendment interest insulates from antitrust attack private efforts
to influence governmental action.9 9 Macom Products,by refusing to
immunize AT&T actions of proposing a tariff to a regulatory agency
which will not approve it until after a public hearing seems to come
close to doing away with the Noerr-Penningtonimmunity.
The Active Supervision Test
Still another variant of the test makes private immunity
dependent on the pervasiveness of the state regulation with respect
95.
96.
97.
98.
99.

Id. at 977.
Slater, supra note 4, at 101.
365 U.S. 127, reh. denied, 365 U.S. 875 (1961).
381 U.S. 657 (1965).
Cf. Keefe, No No Noerr, 58 A.B.A.J. 1113 (1972).
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to the section of the economy in which the conduct complained of
occurs. This is referred to as the "active supervision" test. 100
Washington Gas & Light Co. v. Virginia Electric & Power
Co.101 is illustrative. Plaintiff and defendant in that case were
respectively a gas and an electric utility in active competition in the
same geographical area. Defendant initially followed the practice of
installing underground electric lines at no charge to the builders
provided that they would construct all electric homes. When the
State Corporation Commission disapproved the practice, defendant
substituted a policy of giving buyers of all electric homes a credit
equivalent to the cost of installation. State legislation gave the
Commission power to investigate and approve or modify rates,
charges and promotional plans of public utilities. The utilities' plans
became effective on filing unless the Commission actively disapproved. When the case came before the court, the Commission had
not yet acted on defendant's modified promotion plan.
The Fourth Circuit granted immunity, basing its decision on the
pervasiveness of the state's regulatory control. Regardless of the fact
that the Commission had not acted, the court found the challenged
activity within "the ambit of regulation and under the control of the
Commission,"' 10 2 so that the commission could have acted had it
chosen to, and had the plaintiff made objection.
Norman's on the Waterfront v. Wheatley 10 3 likewise applied the
active supervision standard. The case involved an attack on the
Virgin Islands Alcoholic Beverages Fair Trade Law 104 which, inter
alia, required importers and wholesalers to list with the territorial
Board of Alcoholic Beverages the wholesale prices of each brand of
liquor, and the minimum retail price at which the brands could be
resold. The minimum prices then became mandatory without
governmental approval. The Act named three parties in the
alternative to perform the act of filing: manufacturers, importers or
wholesalers. That provision opened the private conduct to attack as
a combination or conspiracy to set prices. Immunity was denied on
the ground that the territorial agency had no power to review
independently or to modify the prices set. The court found
insufficient active supervision and determined that the act did "not
involve governmental action sufficient to invoke the protection of
Parker."0 5
100. Simmons & Fornaciari, supra note 4, at 101.

101. 438 F.2d 248 (4th Cir. 1971).
102.
103.
104.
105.

Id. at 252.
444 F.2d 1011 (3rd Cir. 1971).
V. I. CODE ANN. tit. 8, §§ 150-160.
444 F.2d at 1018.
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Both of these decisions provoked criticism.1' 6 VirginiaPower has
been viewed as giving too broad an immunity to regulated
industries. 107 The immunized act in that case was one that the state
agency had never considered but was similar in effect to one that
had been actively disapproved. There was no evidence to indicate
that the state had any interest in protecting the defendant's
activities. Norman had been criticized from an opposite standpoint
as being unduly restrictive of immunity. 1 8 In that case, it must be
noted, the statute by requiring one of three individuals (manufacturer, importer or wholesaler) to file a price binding on all of them
virtually manufactured the "combination or conspiracy" under
attack. The fundamental problem with the test is that "active
supervision" is at most symptomatic of state interest in a problem (it
may be merely indicative that a state was once interested in a
particular problem and has created a bureaucracy that has survived
the problem); it does not determine the state's attitude toward the
particular conduct at issue, which, under Parker,should be a critical
issue.
The Compulsion Test
Another test in determining private party immunity is dependent upon whether the action is compelled or merely permitted by the
state. The compulsion test finds support in the language of Parker
that "a state does not give immunity to those who violate the
Sherman Act by authorizing them to violate it or by declaring that
their action is unlawful."' 9 It is also supported by cases in which the
action of a foreign government has been relied on to confer
immunity on an American antitrust violator." 0 For example, in
InteramericaRefining v. Texaco Maracaibo,Inc.,"' defendants were
accused of participating in a group boycott of plaintiff. Defendants
demonstrated that their Venezuelan oil concessions were conditioned
on their obedience to Venezuelan regulatory authorities who had
ordered concessionaires to cease shipments to the plaintiff corporation, the principal stockholders of which were Venezuelan nationals
out of favor with the existing Venezuelan government. The court
106. For a critique of Washington Gas Light see 85 HAxv. L REv. 670 (1972). With
regard to Norman's, see Simmons & Fomaciari, supra note 4, at 89-91.
107. Gas Light Co. v. Georgia Power Co., 440 F.2d 1135, 1140 (5th Cir. 1971) ...
it is not necessary for us to extend the Parkerexclusion to the point of its extension in
Washington Gas Light and we do not do so.").
108. See note 106 supra.
109. 317 U.S. at 351.
110. See Note, International Law - Extraterritoriality - Antitrust Law Development of the Defense of Sovereign Compulsion, 69 MxCH. L Rrv. 888 (1971).
111. 307 F. Supp. 1291 (D. Del. 1970).
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determined that the "defendants were compelled by regulatory
authorities in Venezuela to boycott plaintiff" 112 and held that the
"effective demonstration of compulsion precludes an inference of
113
illegal conduct."
The test was also applied in Continental Oil Co. v. Union
Carbide & Carbon Corp.,1 4 where plaintiff Continental Ore sued
defendant Union Carbide under the antitrust laws for the exclusionary practices of Union Carbide's Canadian subsidiary, Electro Met.
The acts had all been performed in Electro Met's capacity as
exclusive wartime purchasing agent of vanadium for the Canadian
government. The court rejected Union Carbide's Parker-styledefense
on the ground that Parker only covered mandatory state regulations
whereas defendant's anticompetitive actions fell "within the area of
its discretionary powers"; 1 5 immunity was denied on the grounds
that there was "nothing to indicate that such law in any way
compelled discriminatory purchasing." 116
Although persuasively recommended by some commentators, 117
the compulsion test was explicitly considered by few lower courts
until the Supreme Court's 1975 decision in Goldfarb v.Virginia State
Bar.1 8 One example of the approach is Wainwright v. National
Dairy Products,119 where a group of Georgia milk producers were
sued by the Georgia Board of Education, inter alia, for conspiring to
set the prices of milk sold to schools. The defendants claimed Parker
immunity on the grounds that milk prices were set by the Georgia
Milk Control Commission pursuant to the Georgia Milk Control
Act. 120 The case was complicated by the fact that the commission's
prices by statute were defined merely as "a guide to licensees buying
or selling milk."'12 1 The "guideline" status was the result of a Georgia
Supreme Court case which had held that milk price regulation was
violative of due process since the milk industry did not meet the
122
Georgia definition of an industry affected with the public interest.
Defendants argued that the commission's price guidelines were in
fact mandatory due to the onerous reporting requirement required by
112.
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.

Id. at 1296.
Id. at 1303.
370 U.S. 690 (1962).
Id. at 706.
Id. at 707.
See, e.g., Simmons & Forniciari, supra note 4.
421 U.S. 773 (1975).
304 F. Supp. 567 (N.D. Ga. 1969).
GA. CODE § 42-551 (repealed 1972).
GA. CODE § 42-554 (repealed 1972).
Harris v. Duncan, 208 Ga. 561, 67 S.E.2d 692 (1951).
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statute in case of departure from recommended prices. 1'3 The court
determined that the immunity issue would have to await trial and
defendants would be held liable
if the plaintiff can demonstrate that the defendant's activities
were the result of a conspiracy, rather than the compulsion of
the statute. Defendants can find shelter under Parker v. Brown,
bids resulted
...only if the evidence shows that their identity of 124
from the Milk Act rather than from a conspiracy.
The compulsion test has been attacked on several grounds. It
could be seen as too stringent in some cases and too lenient in
others. For example, a public utility tariff prescribing actions in
violation of the Sherman Act could become compulsory by force of
state law after filing but might never be considered by any state
agency. Nonetheless, it would enjoy immunity under the compulsion
test. On the other hand, a state might act to approve a public utility
merger, after extensive review and consideration; yet the effectuation of the merger would remain the responsibility of private parties.
1
Under the compulsion test, the merger would enjoy no immunity. 2
Recent Supreme Court Opinions
After the Schwegmann decision in 1951, the Supreme Court
adopted a consistent policy of denying certiorari in Parkerimmunity
27
cases. 126 The first reexamination of the Parker doctrine came in
128 The case questioned the legality
Goldfarb v. Virginia State Bar.
under Section 1 of the Sherman Act of the minimum fee schedule for
lawyers published by the Fairfax County Bar Association and
enforced by the Virginia State Bar. Plaintiffs had contracted to buy
a home in Fairfax County, Virginia, and were required by the
123. GA. CODE §42-551.1.

124. 304 F. Supp. at 574-75.
125. See Posner, supra note 4, at 725. Professor Handler sees no utility or reason
whatever in distinguishing "between action that is required, prohibited or permitted"
by a state. Handler, Current Attack, supra note 4, at 13.
126. See, e.g., Gas Light Co. v. Georgia Power Co., 440 F.2d 1135 (5th Cir. 1971),
cert. denied, 404 U.S. 1062 (1972), reh. denied, 405 U.S. 969 (1972); Woods Exploration

& Producing Co. v. Aluminum Co. of Am., 438 F.2d 1286 (5th Cir. 1971), cert. denied,
404 U.S. 1047 (1972); George . Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424
F.2d 25 (1st Cir. 1970), cert. denied, 400 U.S. 850 (1970); E. W. Wiggins Airways, Inc. v.
Massachusetts Port Auth., 362 F.2d 52 (1st Cir. 1966), cerL denied, 385 U.S. 947 (1966);
Allstate Ins. Co. v. Lanier, 361 F.2d 870 (4th Cir. 1966), cert. denied, 385 U.S. 930
(1966).

127. The Court referred to Parker in Eastern R. TL Presidents Conference v. Noerr
Motor Freight, Inc., 365 U.S. 127, 137 (1961) and in Continental Ore Co. v. Union
Carbide & Carbon Corp., 370 U.S. 690, 706 (1962).
128. 421 U.S. 773 (1975).
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for which a title

examination was necessary. Only a member of the Virginia State
Bar could perform the examination. 129 After extensive unsuccessful
attempts to find an attorney who would provide the service at a fee
less than that fixed by the County Bar Association minimum fee
schedule, plaintiffs brought the antitrust action. One of the defenses
raised by the State Bar and the County Bar Association was
immunity under Parker.
State involvement in the minimum fee schedule was tenuous.
The state legislature had authorized the Virginia Supreme Court of
Appeals to regulate the practice of law. 130 Pursuant to the enactment,
the Court established rules for the integration of the Virginia Bar.
Rule II, §12 dealt with fee setting procedure and listed six factors for
consideration, one of which was "the customary charges of the Bar
for similar 'services."'13 1 The rule went on to provide that:
[I]n determining the customary charges of the Bar for similar
services, it is proper for a lawyer to consider a schedule of
minimum fees adopted by a Bar Association, but no lawyer
should permit himself to be controlled thereby or to follow it as
13 2
his sole guide in determining the amount of his fee.
The State Bar was constituted as an agency of the state for the
purpose of investigating and reporting the violation of the rules. 133
Although the State Bar never took formal disciplinary action to
enforce minimum fee schedules, it published reports condoning fee
schedules and issued opinions indicating that regular intentional
charges less than the minimum fee was a form of solicitation. The
County Bar, a purely voluntary association, published the minimum
fee schedule under attack.
The Court had no difficulty in denying immunity. "The
threshold inquiry," it held, ". . . is whether the activity is required
by the state acting as sovereign."' 34 The question was simply
answered:
Respondents have pointed to no Virginia statute requiring their
activities; state law simply does not refer to fees, leaving
129.
(1965).

VIRGINIA STATE BAR-'OPINIONS

239, Unauth. Practice of Law, Opinion No. 17

130. VA. CODE § 54-48 (1972).

131. 421 U.S. at 789 n.19.
132. 421 U.S. at 776 n.2.
133. VA. CODE § 54-49 (1972).
134. 421 U.S. at 777-78, citing VIRGINIA STATE BAR COMM. ON LEGAL ETHICS,
OPINIONS,

No. 98 (1960).
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regulation of the profession to the Virginia Supreme Court;
although the Supreme Court's ethical codes mention advisory fee
schedules they do not direct either respondent to supply them, or
require the type of price floor which arose from respondent's
activities.... It is not enough that, as the County Bar puts it,
anticompetitive conduct is (prompted) by state action; rather,
anticompetitive activities must be compelled by direction of the
5
State acting as a sovereign. 13
The actions of the County Bar and State Bar in proposing and
enforcing minimum fees, would have failed any of the tests
propounded by the lower courts for the determination of state action.
There is no indication of a state intent to impose minimum fees.
There was no active state supervision of the fee schedule and its
enforcement, and both the setting of the fees and the determination
to make them quasi-mandatory seem to have been essentially
private decisions by the private association for the benefit of their
members' pecuniary interests. The case appears to give undue
impact to the compulsion test without any indication why it, among
all others, should be crucial.
The Court's next look at Parker immunity came in Cantor v.
DetroitEdison Co. 13 6 In addition to casting doubt on the scope of a
state's power to regulate in a manner inconsistent with federal
antitrust law, the case also causes some problem in regard to the
scope of private immunity. As with its treatment of the scope of the
state's power, it is difficult to identify a coherent rationale. The
plurality begins with the proposition that Parkercontrols only when
the state is a defendant.137 Although this part of the opinion was
rejected by a majority of the Court, it allowed the plurality to treat
the subject of state-conferred private immunity as a tabula rasa, and
ignore the large field of lower court opinions on the subject.
The plurality suggested two possible rationales for holding
actions of a state regulated activity exempt from antitrust liability:
first, that it would be "unjust" to hold a defendant liable for money
damages solely as a result of his obedience to state law and, second,
that it was possible that Congress had not intended to "superimpose
the antitrust laws" on an industry already subject to possibly
conflicting state regulations. 138

135. 421 U.S. at 790.
136. 428 U.S. 579 (1976). See text accompanying notes 70-80 supra.
137. 428 U.S. at 591.
138. 1& at 592. It is interesting to note that the plurality refers to "exemption" and
not "immunity," thus suggesting a more restrictive scope.
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The second rationale will be discussed first. The plurality
rejected the idea that pervasive regulation automatically confers
immunity, thus conclusively abandoning the active supervision test:
Amici curiae forcefully contend that the competitive standard
imposed by antitrust legislation is fundamentally inconsistent
with the 'public interest' standard widely enforced by regulatory
agencies, and that the essential teaching of Parker v. Brown is
that the federal antitrust laws should not be applied in areas of
the economy pervasively regulated by state agencies.
There are at least three reasons why this argument is unaccepta39
ble.1
The plurality can be read to have adopted a function-oriented
variant of the intent test. The precise anticompetitive activity under
attack must be identified. It must then be determined what state
policy, if any, the activity is intended to further. This may be found
in an express policy statement. If not, the question is whether the
anticompetitive act functions so as to fulfill the goal of the
regulatory scheme. Applying this test, the plurality determined that
Michigan had displayed no intent to regulate the distribution of
light bulbs:
The distribution of electric light bulbs in Michigan is unregulated. . . . Neither the Michigan Legislature, nor the Commission, has ever made any specific investigation of the desirability
of a lamp-exchange program or of its possible effect on
competition in the light bulb market. Other utilities regulated by
the Michigan Public Service Commission do not follow the
practice of providing bulbs to their customers at no additional
charge. The Commissioner's approval of respondent's decision to
maintain such a program does not, therefore, implement any
statewide policy relating to light bulbs. We infer that the State's
policy is neutral ...110
If the particular activity does not carry out any state policy, then
the immunity question is closed and the regulated industry treated
like any private enterprise. Imposition of liability does not create
any conflict with state regulation because the state has no interest in
the action taken. If the anticompetitive act does conflict with a state
regulatory scheme, the plurality has indicated that the validity of
139. Id. at 595.
140. Id. at 584-85.
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the state regulatory procedure must be tested to determine whether it
is within the scope of the state's power.
The first basis for antitrust exemption, that of injustice in
holding a private party liable for violating state law merely by
conforming to a state command, would apparently allow the scope of
private immunity to be broader than that of the state. A private
person could be immunized by obedience to a state law invalid
because of antitrust pre-emption. Thus, it would seem that the
Goldfarb compulsion test creates an immunity separate from,
though related to, Parkerimmunity. The plurality went on, however,
to limit the scope of the exemption. Defendant would be immune
under a pure compulsion test, because the tariff under which it
operated, once approved, was mandatory. The plurality apparently
would superimpose the real decision maker's test on the compulsion
test:
We may assume, arguendo, that it would be unacceptable even to
impose statutory liability on a party who had done nothing more
than obey a state command. Such an assumption would not
decide this case, if, indeed, it would decide any actual case. For
typically cases of this kind involve a blend of private and public
decision-making....
The case before us also discloses a program which is the
product of a decision in which both the respondent and the
Commission participated. Respondent could not maintain the
lamp-exchange program without the approval of the Commission, and now may not abandon it without such approval.
Nevertheless, there can be no doubt that the option to have, or
not to have, such a program is primarily respondent's, not the
Commission.

1 41

The real decision maker test is passed, the plurality suggested,
when "the State's participation is so dominant that it would be
unfair to hold a private party responsible for his conduct implementing it." ' 142 Thus, the plurality opinion, with the specific concurrence
on the point by the Chief Justice, would allow a second-line
immunity for private acts that were compelled by the state, and
resulted from a decision in which the state played a "dominant" role.
The function oriented intent test suggested by Cantor seems as
satisfactory as any yet advanced. It seems as valid a test as can be
attained for making the essential Parker distinction between the
action of a state as sovereign and state authorization of private
141. Id. at 592-94.

142. Id. at 594-95.
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anticompetitive activity. By making the test of intent turn on the
furtherance of a state goal, the test avoids the problems of both the
legislature or agency's silence as to purpose, and of private lobbying
to create "legislative history" to support what is basically a private
anticompetitive scheme.
The second immunity standard of Cantor, compulsion by means
of a decision in which the state played a dominant role, would seem
to add nothing to the first test. It is hard to conceive of a situation in
which a private enterprise could be compelled by a state to perform
an anticompetitive act subjecting it to potential antitrust liability
when the anticompetitive mandate furthered no etate goal and was
not prompted by the regulated party. It is hard to imagine a reason
for any such regulation to be enacted. It would seem that the only
reasoning in support of back-up immunity is that the court foresees
invalidating state action even when the action does further a state
purpose. If so, then justice would require the alternative basis for
immunity.
POST-CANTOR CASES

The effect of Goldfarb and Cantor have not yet been felt. In the
few cases decided since Cantor, the lower courts have shown some
divergence of approach in applying its elusive rationale.
Mobilfone of Northeastern Pennsylvania v. Commonwealth
Telephone Co. 143 was an action under Section 1 and 2 of the

Sherman Act to restrain Commonwealth Telephone Co. from
establishing a one-way radio signaling service in the Wilkes-Barre
area. Plaintiff, an existing one-way signaling service, claimed that
Commonwealth's superior resources and refusal to rent its wirelines
violated Sections 1 and 2 of the Sherman Act. Commonwealth
sought summary judgment on the grounds that its entry into the
field had been approved by the Pennsylvania Public Utilities
Commission.
The court did not make the "threshold inquiry" under Goldfarb,
as to whether the alleged illegal activity had been compelled by the
state. Instead, relying on Duke & Co. v. Foerster,144 it posed the
initial test as "whether there exists such state authority as would
mandate a restraint of competition giving rise to an antitrust
exemption."1 45 It found that one-way paging did fall within the scope
143. 428 F. Supp. 131 (E.D. Pa. 1977).
144. 521 F.2d 1277 (3rd Cir. 1975).
145. 428 F. Supp. at 133. City of Lafayette v. Louisiana Power & Light Co., 532
F.2d 431 (5th Cir. 1976) similarly applied a delayed Goldfarbtest. The primary issue
in that case was whether a municipality could claim blanket antitrust immunity
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of the PUC's regulatory power, that the PUC in granting a
certificate of public convenience to Commonwealth had considered
the possibility of economic adversity, and that the PUC had plenary
authority over rates. It determined that "there is a scheme of
regulation so pervasive that an intent to restrain competition can be
146
inferred."
The court then posed a second consideration relying on Cantor.
"Is the state regulatory policy so antagonistic that an exemption to
antitrust law is necessary to make the regulatory scheme effective?" 147 Finding that, in the absence of an exemption "utility
companies would be plagued by two standards of law without
knowing which to follow"148 and that "needless federal-state friction
will certainly ensue," the court granted summary judgment for the
defendant.
The case, in modifying the Goldfarb standard from state
compulsion to state mandate, appears to have made a necessary
adjustment. The act complained of, the telephone company's entry
into a related field of business, could not be compelled, but only
approved. The approval was a result of the considered judgment of
the state agency, acting squarely within its legislative mandate, and
took into consideration the effect on existing competitors. In
considering Cantor the court gave no consideration to its hint that
inconsistent state laws might not prevail over federal antitrust
policy. Nor did the court consider what particular state purpose was
being effectuated by the telephone company's entry into the remote
paging field. The case appears to be decided on the "active
supervision" rationale.
Nonetheless, the case may well be rightly decided. The precise
antitrust problem which is not elucidated by the case must be the
effect of the telephone company's entry on potential competition.
The case makes no mention of any competitor in the field other than
plaintiff. The presence of the local telephone monopoly in the remote
paging field might well provide superior and cheaper service. The
agency's goal - obtaining improved service - is furthered by the
potentially anticompetitive act - the telephone company's entry.
The agency had no means of enticing or compelling other firms to
regardless of the acts alleged against it. The court, citing Goldfarb, held that
immunity was not automatic - the test was whether "the activities alleged fall within
the intended scope of the powers granted by the legislature." Thus, the Goldfarb test
of compulsion was reduced to that of a mandate recognizing that action may be
immune even if it is not compelled.
146. 428 F. Supp. at 134.
147. Id.
148. Id.

264

DELAWARE JOURNAL OF CORPORATE LAW

[VOL. 2

enter the field to improve services. But it does have the power to
prevent any abuses should the telephone company achieve a
dominant or monopoly position.
149
Surety Title InsuranceAgency, Inc. v. Virginia State Bar took
a very restrictive approach to the immunity question. The precise
question presented was whether an advisory opinion of the
Unauthorized Practice of Law Committee of the Council of the
Virginia State Bar could constitute an antitrust violation. The
opinion in question' 50 stated that a title insurance company could be
engaged in the unauthorized practice of law if it issued a title
insurance policy to a non-lawyer based upon a title examination
conducted by lay employees. The Supreme Court of Virginia had
held that only an attorney may prepare a deed' 5 ' which, of course, is
necessary to all real estate transfers. The court found that the
opinions in question raise the powerful specter of disciplinary action
to any attorney who participates in a real estate transaction wherein
5 2
the title insurance is obtained without the services of a lawyer
with the effect of discouraging attorneys from doing business with
any title insurance company which, like the plaintiff, proposed to
use its lay employees to certify titles. "[A] more classic illustration of
a group boycott is difficult to conjure,"' 53 stated the court. The court
in deciding the immunity issue used a two-step Goldfarb-Cantortest.
The Goldfarb test of compulsion was met:
Acting pursuant to statutory and inherent authority, the
Supreme Court of Virginia has created the State Bar and
promulgated the rules and by-laws from which the Ethical and
Unauthorized Practice of Law opinion processes have emerged.
The State Bar . . . is required to render, at the request of a
member, advisory opinions on contemplated professional conduct. . Thus ... the issuance of opinions on the unauthorized
practice of law is the product of the command of the state. 54
The application of the second-stage Cantor analysis the court
found more difficult:
Just what further analysis is required is admittedly not entirely
clear. The plurality opinion in Cantor in which the Chief Justice
149. [1977] 5 TRADE REG. REP. (CCH)
150.
17 and
151.
152.
153.
154.

61,406 (E.D. Va. 1977).

VIRGINIA STATE BAI-OPINIONS 239, Unauth. Practice of Law, Opinions Nos.
43 (1965).
Commonwealth v. Jones & Robins, Inc., 186 Va. 30, 41 S.E.2d 720 (1947).
[1977] 5 TRADE REG. REP. (CCH) at 71,516.
Id.
Id. at 71,519 (footnotes omitted).
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joined, states that an exemption from the antitrust laws is not
available unless that exemption was necessary in order to make
the act work 'and even then only to the minimum extent
necessary'., 55
The court found that the state had an interest in regulating the
practice of law, and that conferring a monopoly on licensed
attorneys was both a legitimate and necessary exercise of the police
power. The underlying purpose was found to be to insure that legal
services are provided by qualified practitioners and to subject
practitioners to the Virginia Code of Professional Responsibility.
Nonetheless it held:
The Unauthorized Practice of Law opinion process, as it
related
presently operates, is not, in the Court's view, sufficiently
156
to those interests to justify its anticompetitive effects.
Several factors influenced the court's opinion. First, criminal
sanctions were felt to be a superior method of deterring the
unauthorized practice of law. Second, the court suggested that if the
state were properly regulating entry into the practice of law,
practitioners should be competent to determine the contours of
unauthorized practice; hence the opinions would not be necessary.
Third, the absence of judicial review lets attorneys define the scope
of their own monopoly for their own benefit, without any possibility
of input on behalf of the consumer. Finally, the court determined
that since the state had indicated no intent to restrain competition in
arguable areas, the interest in protecting the public would be
thwarted by the particular restraint.
In summary, not only is the Unauthorized Practice of Law
opinion process tenuously related to the state interest it purports
to advance, but it operates in a decidedly anticompetitive
fashion offensive to notions of basic fairness. It does not act to
advance the consumer interest, but merely that of the attorney.
It is neither necessary to, nor are its anticompetitive effects
reasonable in light of, the justifying state interest 15 7
The court thus took the narrowing dictum of Cantor quite
literally. Despite the fact that the state as sovereign legitimately and
deliberately determined to restrict the practice of law to licensed
attorneys, and despite the fact that the state deliberately chose the
155. Id.
156. I&
157. I at 71,520.
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particular means of defining the scope of the monopoly, the court
apparently took the view that the regulatory goal could be achieved
by less anticompetitive means. The less anticompetitive means
would apparently be one where the attorneys, as regulated
monopolists, did not have sole input into decisions as to the scope of
their monopoly.
The problem with the case is that it assumes without analysis
the answer to the central question posed. The precise question is
whether restricting the practice of title certification to attorneys is
necessary to the state's goal of protecting the public from the
dangers of unauthorized law practice. The precise anticompetitive
act is the restriction, not the manner in which the decision to restrict
was made. This issue of the manner in which the decision was made
is of interest to a due process analysis 158 but not under the Cantor
dictum that the restriction must be the minimum to achieve the state
goal.
Mobilfone and Surety Title represent opposite extremes of
Cantor analysis. The first finds a state intent to regulate prevasively
sufficient to confer immunity. The second invalidates a state
regulation without determining whether it was necessary to achieve
a state goal. In the recent case of Bates v. State Bar of Arizona,15 9
the Court was provided an opportunity to clarify the Cantor
analysis. At issue was Arizona's ban on advertising of the price of
legal services. The attack on the prohibition was based on the
Sherman Act and the First Amendment. The Arizona rule survived
the Sherman Act attack, but was invalidated under the constitutional challenge. The Sherman Act holding, being unnecessary to
the result of the case, has no binding force, but still is of note as an
indication of the direction the court may take after Cantor.
In distinguishing Cantor,the court in Bates first adverted to the
distinction raised by the Cantor plurality between a suit against the
state or its agency and one against a private party. Although the
defendant is not a government body, it was held to be an agent of
the Supreme Court of Arizona so as to make that court the "real
party in interest."'16 It is unfortunate that this distinction was given
primary stress, since it has not been adopted by a majority of the
court, and since it is without any logical basis. Bates could have
been brought against the members of the State Bar as a class; the

158. See generally Gibson v. Berryhill, 411 U.S. 564 (1973).
159. 45 U.S.L.W. 4895 (U.S. June 27, 1977) (No. 76-316).
160. Id. at 4898.
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substantive issues under the Sherman Act would be identical. The
result should not differ simply because of a substitution of parties.
The second basis for distinction is more in line with previous
holdings. The regulation of the practice of law was distinguished
from the state action in Cantoron the grounds that the state interest
in Bates was "especially great since lawyers are essential to the
primary governmental funqtion of administering justice."'161 The
court further found that the disciplinary rules reflected a clear
articulation of state policy, and through enforcement proceedings
were subject to active supervision. 162 Under those circumstances the
court found "[o]ur concern that federal policy is being unnecessarily
and inappropriately subordinated to state policy is reduced."' 163
The appellants, in arguing the invalidity of the advertising
prohibition, fastened on two of the factors emphasized in Cantor.
First was the holding that Detroit Edison's tariff, though mandatory, had been proposed by the defendant itself. 16 4 Second was the
statement that in federal-state conflicts, federal interests should
prevail, 165 especially when the state regulation is not tailored so as to
intrude upon the federal interest to the minimum extent necessary to
1 66
its operation.
Appellants in Bates pointed out that the state antiadvertising
rule167 had been incorporated by reference wholesale from the
161. Id, quoting Goldfarb v. Virginia State Bar, 421 U.S. at 792 (1975).
162. 45 U.S.L.W. at 4898.
163. Id.
164. 428 U.S. at 594.
165. Id. at 595.
166. Bates v. State Bar of Arizona, 45 U.S.L.W. at 4898.
167..Disciplinary Rule 2-101(B), embodied in Rule 29(a) of the Supreme Court of
Arizona, ARiz. R v. STAT., Sup. Ct. Rules, rule 29(a) (1976 Supp.), at 26, which

provides
A lawyer shall not publicize himself, or his partner, or associate, or any other
lawyer affiliated with him or his firm, as a lawyer through newspaper or
magazine advertisements, radio or television announcements, display advertisements in the city or telephone directories or other means of commercial publicity,
nor shall he authorize or permit others to do so in his behalf. However, a lawyer
recommended by, paid by, or whose legal services are furnished by, a qualified
legal assistance organization may authorize or permit or assist such organization
to use means of dignified commercial publicity, which does not identify any
lawyer by name, to describe the availability or nature of its legal services or legal
service benefits. This rule does not prohibit limited and dignified identification of
a lawyer as a lawyer as well as by name:
(1) In political advertisements when his professional status is germane to
the political campaign or to a political issue.
(2) In public notices when the name and profession of a lawyer are required
or authorized by law or are reasonably pertinent for a purpose other than
the attraction of potential clients.
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16 8
American Bar Association Code of Professional Responsibility.
Like the tariff in Cantor,the rule could be viewed as a production of
the regulated industry itself, adopted by the regulatory agency
without extensive consideration. The argument was founded on the
"real decision maker" test which appears to be incorporated in the
Cantor holding. The case appears to retain the test, although the
result makes it clear that the fact issue was decided in favor of
respondents. The argument that the prohibition of advertising was
not designed to impinge to the minimum extent necessary on the
federal interest in competition is particularly noteworthy in light of
the court's First Amendment decision. The advertising ban, with a
few exceptions, was total. 169 The court determined that the total ban
was unnecessarily restrictive for the protection of the state's interest
in regulating the legal profession. 17 0 The First Amendment interest
overriding the state's regulatory interest was the protection of
commercial speech. 17 ' The basis for protecting commercial speech is
primarily the promotion of competition:

The listener's interest is substantial: the consumer's concern for
the free flow of commercial speech often may be far keener than
his concern for urgent political dialogue. Moreover, significant
societal interests are served by such speech. Advertising, though
entirely commercial, may often carry information of import to
significant issues of the day. . .And commercial speech serves
to inform the public of the availability, nature, and prices of
products and services, and thus performs an indispensable 72role
in the allocation of resources in a free enterprise system.

(3) In routine reports and announcements of a bona fide business, civic,
professional, or political organization in which he serves as a director or
officer.
(4) In and on legal documents prepared by him.
(5) In and on legal textbooks, treatises, and other legal publications, and in
dignified advertisements thereof.
(6) In communications by a qualified legal assistance organization, along
with the biographical information permitted under DR 2-102(A)(6),
directed to a member or beneficiary of such organization.
168. Rule 29(a) of the Supreme Court of Arizona provides:
"The duties and obligations of members [of the bar] shall be as prescribed by the
as
Code of Professional Responsibility of the American Bar Association, ...
amended by this Court."
The challenged rule had been adopted without amendment. Bates v. State Bar of
Arizona, 45 U.S.L.W. at 4898 n.12.
169. See note 167 supra.

170. Bates v. State Bar of Arizona, 45 U.S.L.W. at 4899.
171. Id.
172. Id.
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The two holdings seem anomalous. The court balances the state
interest in competition, and finds that the balance weighs in favor of
the state interest when the federal interest is labeled "Sherman Act,"
and in favor of the federal interest when it is labeled "First
Amendment."
The only way to reconcile the Sherman Act with the First
Amendment holding is to assume that the broad Parkerview retains
some vitality. Once the anticompetitive act is determined to be "state
action," there is no need to balance the state interest against the
Sherman Act interest in competition: the state is immune.
CONCLUSION -

TRENDS AND GUIDELINES

Cantor and Goldfarb indicate at the very least that state
regulated industries and professions will come under increasing
antitrust attack. The attacks will come from dissatisfied regulated
parties, competitors of regulated parties, consumers, and the U.S.
Justice Department. It will be necessary for every regulated industry
and profession to re-evaluate its business procedures and practices
for antitrust problems, as would any unregulated private enterprise.
As to each practice which could form the basis of a Sherman Act
challenge, it must be determined whether it has been compelled or at
least mandated by state legislature or a state agency acting within
the scope of its delegated powers. These tests create a proper
distinction between real state action and private anticompetitive
activity seeking to co-opt the benefits of the state's position as
sovereign.
The second level of inquiry proposed by Cantor would place
limits of necessity and "least restrictive means available" on the
state's power to regulate local industry in an anticompetitive
manner. The Cantor approach, it is submitted, is improper in its
rationale and unclear as to its application. Unless it is overruled by
the Court or by Congress, it will pose a trap for the unwary party
under state regulation and a serious hindrance to the state's ability
to regulate matters of legitimate local concern.

