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FEDERAL VENUE AND THE CORPORATE PLAINTIFF:
AN ANALYSIS OF SECTION 1391(c)
I.

INTRODUCTION

When invoking federal court jurisdiction, plaintiffs generally must
lay venue in accordance with section 1391 of title 28 of the United
States Code.' Usually this provides no mind-boggling dilemma, as sec2
tion 1391(a) simply provides that when pleading diversity of citizenship,
venue is properly laid in the judicial district in which all plaintiffs or
all defendants reside, or in the district in which the claim arose.3 When
applied to natural persons, these requirements are followed without
much difficulty. Corporations, on the other hand, have presented unique
problems with regard to venue. 4
At issue here is the construction and meaning of the general corporate venue provision, section 1391(c) of title 28, United States Code,
which provides: "A corporation may be sued in any judicial district
in which it is incorporated or licensed to do business or is doing
business, and such judicial district shall be regarded as the residence
of such corporation for venue purposes." 5 Clearly, the first clause of
section 1391(c), stating that "[a] corporation may be sued in any judicial
district in which it is incorporated or licensed to do business or is doing

1. 28 U.S.C. § 1391 (1976). This section is the general venue provision. Controlling venue provisions for special cases are found in tit. 28, §§ 1392-1403, as well
as in various other statutes such as the Federal Employer's Liability Act (Railroads),
ch. .646, 62 Stat. 989 (1948) (codified at 45 U.S.C. § 56 (1976)) and 12 U.S.C. S
94 (1982) (dealing with venue for proceedings involving national banks).
2. U.S. CONsr. art. III, § 2. Congress has the power to limit the extent of
diversity jurisdiction expressed in the Constitution. Currently, diversity jurisdiction
requires that "the matter in controversy exceeds the sum or value of $10,000, exclusive
of interests and costs." 28 U.S.C. § 1332(a) (1976). Congress has also limited diversity jurisdiction when a corporation is a party to the litigation by providing that "a
corporation shall be deemed a citizen of any State by which it has been incorporated
and of the State where it has its principal place of business." 28 U.S.C. 5 1332(c)
(1976).

3. "A civil action wherein jurisdiction is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in the judicial district
where all plaintiffs or all defendants reside, or in which the claim arose." 28 U.S.C.

1391(a) (1976).
4. See Suttle v. Reich Bros. Constr. Co., 333 U.S. 163 (1948); Neirbo Co.

v. Bethlehem Shipbuilding Corp., 308 U.S. 165 (1939); Robert E. Lee & Co. v.

Veatch, 301 F.2d 434 (1961). For a discussion on the procedural problems of cor-

porate groups, see generally P. BLUMBERG,
5. 28 U.S.C. § 1391(c) (1976).
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business,' '6 is intended to outline proper venue when a corporation
appears as a defendant.
The courts, however, have not been as certain in construing the
exact intention of Congress with regard to the second clause which
provides that "such judicial district shall be regarded as the residence
of such corporation for venue purposes." ' 7 Specifically, the issue is
raised whether this second clause modified section 1391(c) to the extent
that it now defines "residence" for venue purposes of corporate plaintiffs
as well as corporate defendants. If section 1391(c) is so construed, then
the effect is to significantly expand the traditional view of corporate
residence for venue purposes8 and, when applied in conjunction with

section 1391(a), 9 can increase the number of venue options available
to plaintiffs.
Many of the district courts have taken this view that section 1391(c)
applies to both plaintiff and defendant corporations alike.' 0 However,
since 1962, six circuits11 have ruled that Congress never intended such
a result, and that section 1391(c) only makes a corporation amenable
to suit in the district in which it is incorporated, licensed to do business,
or is doing business; thus, not applicable to corporations suing as plaintiffs. The Supreme Court in 1967 nevertheless characterized the question as "a difficult one, with far-reaching effects,"1' 2 and declined to
settle the issue. 13
6. Id. (emphasis added).
7. Id.
8. Note, Federal Venue Over Corporations Under Section 1391(c): PlaintiffCorporations, the JudicialDistrict Limitations, and "Doing Business, " 12 GA. L. REv. 296 (1977-78)
[hereinafter cited as Venue Over Corporations].
9. 28 U.S.C. § 1391(a).
10. Upjohn Co. v. Finch, 303 F. Supp. 241 (W.D. Mich. 1969); Consolidated
Sun Ray, Inc. v. Steel Ins. Co. of Am., 190 F. Supp. 171 (E.D. Pa. 1961); WearEver Aluminum, Inc. v. Sipos, 184 F. Supp. 364 (S.D.N.Y. 1960); Standard Ins.
Co. v. Isbell, 143 F. Supp. 910 (E.D. Tex. 1956); Eastern Motor Express, Inc. v.
Espenshade, 138 F. Supp. 426 (E.D. Pa. 1956); Southern Paperboard Corp. v. United
States, 127 F. Supp. 649 (S.D.N.Y. 1955); Hadden v. Barrow, Wade, Guthrie &
Co., 105 F. Supp. 530 (N.D. Ohio 1952); Freiday v. Cowdin, 83 F. Supp. 516
(S.D.N.Y. 1949).
11. Reuben H. Donnelley Corp. v. FTC, 580 F.2d 264 (7th Cir. 1978); Data
Disc, Inc. v. Systems Technology Assocs., Inc., 557 F.2d 1280 (9th Cir. 1977) (by
implication); American Cyanamid Co. v. Hammond Lead Prods., Inc., 495 F.2d
1183 (3d Cir. 1974); Manchester Modes, Inc. v. Schuman, 426 F.2d 629 (2d Cir.
1970); Carter-Beveridge Drilling Co. v. Hughes, 323 F.2d 417 (5th Cir. 1963) (per
curiam); Robert E. Lee & Co. v. Veatch, 301 F.2d 434 (4th Cir. 1961), cert.
denied,
371 U.S. 813 (1962).
12. Abbott Laboratories, Inc. v. Gardner, 387 U.S. 136, 156-57 n.20 (1967).
13. Id.
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II.

DEVELOPMENT OF CORPORATE VENUE
IN THE FEDERAL COURTS

The venue provision contained in the Judiciary Act of 1789 was
not drafted with corporate parties in mind."' In fact, the earliest problem

within the area of corporate litigation was an unwillingness on the
part of the judiciary to consider the corporate entity a citizen, capable
of invoking the court's jurisdiction under article III of the United States
Constitution.' 5 It was not until 1844 that the Supreme Court recognized
that a corporation, created under the laws of a particular state, also
became an artificial citizen of that state for purposes of jurisdiction. 16

In Bank of Augusta v. Earle,17 the Court announced the theoretical doctrine that a corporation "must dwell in the place of its creation, and

cannot migrate to another sovereignty.""' Therefore, corporate venue
was limited to the state of incorporation or, to put it another way,
to the state from which the corporation received its charter.' 9 As a
result of this doctrine, however, corporations which expanded their
economic and business activities beyond the boundaries of their respective states of incorporation, were denied recognition by the courts of
20
the multi-state status of their operations.
A breakthrough occurred when the Supreme Court announced
its waiver doctrine in Ex Parte Schollenberger.21 In what was considered
a very practical departure from the theoretical doctrine defining corporate venue, 22 the Schollenberger court held that a corporation, in
appointing an agent to receive service of process in compliance with
' 23
a valid state licensing law, had impliedly consented to be "found

14. "[N]o civil suit shall be brought... against an inhabitant of the United
States, by any original process in any other district than that whereof he is an inhabi"Judiciary
tant, or in which he shall be found at the time of serving the Writ ...
Act of 1789, 1 Stat. 79 (1789).
15. See Bank of U.S. v. Deveaux, 9 U.S. (5 Cranch) 61 (1809); Hope Ins.
Co. v. Boardman, 9 U.S. (5 Cranch) 57 (1809); and Note, Federal Venue and the Corporate Plaintiff, 37 IND. L.J. 363 (1962) [hereinafter cited as Fderal Venue].
16. Louisville, Cincinnati & Charleston R.R. v. Letson, 43 U.S. (2 How.)
497, 555 (1844).
17. 38 U.S. (13 Pet.) 519 (1839).
18. Id. at 558.
19. See St. Clair v. Cox, 106 U.S. 350, 355 (1882).
20. See Federal Venue, supra note 15, at 365.
21. 906 U.S. 369 (1877).
22. See Nirbo Co., 308 U.S. at 169.
23. The pertinent venue provision allowed a defendant to be sued in the "district
. . . whereof he is an inhabitant, or in which he shall be found . .

Act of 1875, ch. 137, 18 Stat. 470 (1875).

. ."
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in that state for venue purposes. 24 The Court acknowledged that while
a corporation can have its "legal home" only in its state of incorporation, it could, by its agents, transact business anywhere, limited only
by its own charter or local laws. 25 Thus the Court reasoned that it
could, in exchange for its licensing to do business outside of its state
of incorporation, consent to be "found" in that jurisdiction for civil
26
suits arising out of those transactions.
Schollenberger provided only a temporary precedent. The Judiciary
Act of 188727 dropped the clause permitting venue where an inhabitant could be "found," and corporate venue was again an open question. In Shaw v. Quincy Mining Co. ,28 the United States Supreme Court
held that under the existing statute, 29 a corporation could not be compelled to answer in a federal court outside of its state of incorporation.
The Court, in reviewing the venue provision, reasoned that
[i]f Congress, in framing this clause, did not have corporations in mind, there is no reason for giving the clause a looser
and broader construction as to artificial persons who were
not contemplated, than as to natural persons who were. If,
as it is more reasonable to suppose, Congress did have corporations in mind, it must be presumed also to have had
in mind the law, as long and uniformly declared by this court
that, within the meaning of the previous acts of Congress
giving jurisdiction of suits between citizens of different States,
a corporation could not be considered a citizen or a resident
of a State in which it had not been incorporated. 30
This explanation of legislative intent was contradicted, however,
when the Supreme Court returned to the Schollenberger doctrine of implied
24. Schollenberger, 96 U.S. at 376, 377.
25. Id. at 377.
26. Id. at 378.
2 7. [N]o civil suit shall be brought before either of said courts against any
person by any original process or proceeding in any other district than that
whereof he is an inhabitant; but where the jurisdiction is founded only on
the fact that the action is between citizens of different States, suit shall be
brought only in the district of residence of either the plaintiff or the defendant . ..
Judiciary Act of 1887, 24 Stat. 552 (1887), amended by Judiciary Act of 1888, 25 Stat.
434 (1888).
28. 145 U.S. 444 (1891).
29. Judiciary Act of 1887, 24 Stat. 552 (1887), amended by Judiciary Act of 1888,
25 Stat. 434 (1888).
30. Shaw, 145 U.S. at 453.
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consent in Neirbo Co. v. Bethlehem Shipbuilding Corp.31 The Court
recognized that the deletion of the clause providing venue where a
defendant is "found" was wholly unrelated to corporate considerations, and that there was no legislative intent to change the venue
practice relating to corporations. 32 Consequently, the Supreme Court
held that if a foreign corporation is required to designate an agent
to receive service of process, this operates as implied consent to be
sued in the federal courts of that circuit in addition to the state courts.
The Court recognized the equity achieved by this result, thereby rectifying the "intolerable" situation whereby corporations could conduct business outside their originating boundaries and claim immunity
from actions brought against them in these expanded regions of
33
operation.
The Neirbo doctrine was not without its problems. 34 Subsequent
court decisions held that the Neirbo rule would not apply unless the
corporation had actually appointed an agent to receive service of process
in compliance with a state licensing law or other statute qualifying
it to do business within the state. 35 A corporation merely doing business
in a state, illegally avoiding compliance with the appropriate licensing
statute, would not waive its right to object to improper venue as the
law-abiding corporation did in Neirbo. More importantly, the Neirbo
decision, as interpreted by the Supreme Court in Suttle v. Rdch Brothers
Construction Co.,36 did not mean a corporation acquired "residence"
by merely satisfying the requirements of an applicable state licensing
law. Thus, it was abundantly clear that "qualifying to do business"
was not to be equated with "residency" for venue purposes.
In trying to codify these standards, Congress amended the general
venue statute in 1948 to allow an action to be brought against a corporation in any district "in which it is incorporated or licensed to
do business or is doing business. ' 37 Congress explicitly eliminated the
necessity of using judicial fictions to sue corporations and formalized
31. 308 U.S. 165 (1939).
32. Id. at 172 n.9 and accompanying text.
33. Id at 170.

34. See Cates, Venue in CorporateSuits Against FcdralAgencies and O Iem, 60 MINN.
L. REv.81, 100 (1975-76) [hereinafter cited as Cates]; and Comment, Te Corporate
Plaintiffand Venue Under Section 1391(c) of theJudidal Code, 28 U. CHI. L. RE%,. 112,
117 (1960) [hereinafter cited as Corporate Plaint lj/].
35. Gates, supra note 34, at 100 n.79.

36. 333 U.S. at 167-68.
37. Act of June 25, 1948, ch. 646, § 1391, 62 Stat. 935, 28 U.S.C. § 1391(c)
(1976).
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the Neirbo/Suttle doctrine. This was an attempt to correct the inconsistency that arose in Neirbo by subsequently allowing an action to be
brought in any judicial district where the corporation is "doing
business.' '38
The latter clause of section 1391(c)-"and such judicial district
shall be regarded as the residence of such corporation for venue purposes"-was written into the statute with no explanation or discussion from Congress.3 9 In fact, the Chief Reviser of the 1948 Judicial
Code noted that "there was no purpose on the part of the Revision
staff to effect any change in existing law." ' 40 Moreover, there were
no major substantive legal changes in the Code other than certain minor
alterations outlined in the Reviser's Notes. 41 Nevertheless, the inclusion of that latter clause of section 1391(c) has led to wide disagreement among commentators and the district courts as to its correct

interpretation and application to plaintiff corporations. 42 In analyzing
majority and minority positions on the status of section 1391(c), it
is evident that the passage of the section was apparently unsuccessful
in clarifying the rules for corporate venue in the federal courts.
38. The term "doing business" is a subject of much comment. It at least
encompasses a continuous and systematic pattern of activity within the forum state.
For a general discussion of "doing business," see Cates, supra note 34, at 102-04.
See also Hutchinson v. Chase & Gilbert, Inc., 45 F.2d 139 (2d Cir. 1930); Travelers
Ins. Co. v. George McArthur & Sons, 25 Wis. 2d 197, 203, 130 N.W.2d 852, 854
(1964); Tauza v. Susquehanna Coal Co., 220 N.Y. 259, 267, 115 N.E. 915, 917 (1917).
39. See H.R. REP. No. 308, 80th Cong., 1st Sess. 6 (1947); Hearings Before
Subcomm. No. 1 of the Comm. on the Judiciaryon H.R. 1600 and H.R. 2055, 80th Cong.,
1st Sess. 29 (1947).
40. Barron, The Judicial Code, 1948 Revision, 8 F.R.D. 439, 441 (1948).
41. "Minor changes were made in the provisions regulating the venue of district
courts in order to clarify ambiguities or to reconcile conflicts. These are reflected
in the Reviser's Notes under sections 1391-1406." H.R. REP. No. 308, supra note
39, at 6. The revisers' notes following 5 1391(c) merely discuss omission of references
to defendants "found" within the district.
42. Commentators find little ground for agreement. For the authorities supporting the view that § 1391(c) only applies to defendant corporations, see 1 J. MOORE,
FEDERAL PRACTICE § 1503 (2d ed. 1950) [hereinafter cited as 1 MOORE]; 1-A G.
OHLINGER, FEDERAL PRAcrrlcT
279 (rev. ed. 1950); Corporate Plaintiff supra note 34;
48 VA. L. REv. 968 (1962) (Robert E. Lee & Co. v. Veatch). Contra, C. WRiol-IT, FEDERAL
CouRTs § 42 (1963); Wechsler, FederalJurisdiction and the Revision of theJudicialCode,
13 LAW & CONTEMP. PROBS. 216, 240 n.126 (1948); Note, The Proposed Revision of
the FederalJudicial Code, 60 HARV. L. REv. 424 (1947) [hereinafter cited as Proposed
Revision]; 1 W. BARRON & A. HOLTZOFF, FEDERAL PRACTICE AND PROCEDURE 387-88
(rev. ed. 1960) (citing Note, Federal Venue and the Corporate Plaintiff: Judicial Code §
1391(c), 28 IND. L.J. 256 (1953)); and Federal Venue, supra note 15. For a representative list of cases holding that § 1391(c) defines residence of a plaintiff corporation,
see supra note 10. But see supra note 11 for cases holding that § 1391(c) applies only
to defendant corporations.
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ANALYSIS

OF THE MAJORITY AND MINORITY POSITIONS

ON THE ISSUE OF CORPORATE RESIDENCE RAISED BY
SECTION

A.

1391(c)

Minoriy Position

The initial judicial interpretation of section 139 1(c) occurred one
year following its passage in Freiday v.Cowdin. 43 Plaintiff sought to
bring a stockholder's derivative suit" in the Southern District of New
York where his Delaware corporation was licensed to do business and
was doing business. The court found that venue was proper because
the latter clause of section 1391(c) was meant to apply to both plaintiff
45
and defendant corporations.
Citing a minimum of authority, 46 the court stated that any condusion to the contrary would "have to attribute to Congress the
anomalous intent to define the residence of corporate defendants, but
not that of corporate plaintiffs." 47 Thus, there would be no definition
of corporate residence in the Judicial Code for compliance with section 1391(a). Additionally, the court noted that any other interpretation would present the unjust result that "corporations would be amenable to suit in jurisdictions in which they were licensed to do business
or were doing business, but they could not sue as plaintiffs in those
very same districts unless all defendants were residents of that district." 4 ,
Given the court's holding, venue was proper "where all plaintiffs
reside" under section 1391(a).
In 1952, the Freiday holding gained additional support in Hadden
v. Barrow, Wade, Guthrie & Co. 49 The Hadden court noted that the first

part of section 1391(c) clearly and completely defined venue for defendant corporations. It also stated that if the latter clause was not drafted

43. 83 F. Supp. 516 (S.D.N.Y. 1949).
44. "Any civil action by a stockholder on behalf of his corporation may be
prosecuted in any judicial district where the corporation might have sued the same
defendants." 28 U.S.C. § 1401 (1976).
45. Freiday, 83 F. Supp. at 517-18.
46. The Freiday court only cites to two authorities in support of its analysis
for § 1391(c). First, it refers to a law review comment which concludes that the statute
defines residency for plaintiff corporations. See Proposed Revision, supra note 42, at 435.
Additionally, it cites Professor Moore's conclusion that § 1391(c) "changes the former
practice, under which a corporation was a resident of only one district." S 3 J.
MooRE, FEDERAL PRACTICE § 19.04, at 2142 (2d ed. 1948). Professor Moore, however,
later changes this position. See 1 MooRE, supra note 42.
47. Freiday, 83 F. Supp. at 518.
48. Id.
49. 105 F. Supp. 530 (N.D. Ohio 1952).
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to apply to plaintiff corporations, then it was unnecessary and mean-

ingless. The court concluded that, in interpreting legislation, it should
not assume a statute contains superfluous expressions or words unless
it is clearly evident from the text. Since an alternative meaning was
available, the court felt it should follow this construction. 0 Therefore,
Congress intended, and the court so held, that a plaintiff corporation
could bring an action in any judicial district where it was incorporated,
licensed to do business, or doing business.
Three main arguments have evolved from the Freiday and Hadden
decisions favoring the view that section 1391(c) defines corporate
residence. First, it would be uncharacteristic for Congress to undertake to define residence for defendant corporations, but not plaintiff
corporations. Second, corporations would be unfairly treated if not
allowed to bring an action in the same districts where they can be
sued. Third, the latter clause of section 1391(c) would be redundant
if it was not meant to apply to corporate plaintiffs. Since Congress
is not presumed to add superflous or redundant expressions to statutes,
its purpose was to define "residence" for both corporate defendants
and plaintiffs.
B.

Majority Position

These arguments suggesting a broad interpretation of section
1391(c) were rejected by several district courts 5' before being challenged

50. Id. at 531. See also Southern Paperboard Corp. v. United States, 127 F.
Supp. 649, 650 (S.D.N.Y. 1955), where the court stated:
The statute first gives permission to sue a corporation in any district where
it is incorporated or licensed or doing business. It then declares that such
district shall be regarded as its residence. No one has suggested any reason
for that declaration unless it was to give permission to the corporation to
sue others in such district in addition to the previously given permission
given to others to sue the corporation in any such district.
But see United Merchants & Manufacturers Co. v. United States, 123 F. Supp. 435,
438 (M.D. Ga. 1954) where it was reasoned that § 1391(c) was enacted by Congress
as an exception to the general rule that venue in a diversity jurisdiction suit may
be asserted where all plaintiffs or defendants reside by allowing corporations to be
amenable to suit where it is licensed to do business or is doing business. The court
concluded that Congress added the latter clause of § 1391(c) to recognize the exception and declare that even though a corporation could be sued in districts where it
did not "reside," those districts "shall be regarded" as its residence for venue purposes.
51. Nebraska-Iowa Bridge Corp. v. United States, 158 F. Supp. 796 (D. Neb.
1958); Albright & Friel, Inc. of Del. v. United States, 142 F. Supp. 607 (E.D. Pa.
1956); United Merchants & Manufacturers Co. v. United States, 123 F. Supp. 435
(M.D. Ga. 1954) (dictum); Chicago & N.W. Ry. v. Davenport, 94 F. Supp. 83
(S.D. Iowa 1950).
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on the appellate level. In Robert E. Lee & Co. v. Veatch, 52 the plaintiffs,
a Georgia corporation and a South Carolina corporation, attempted
to bring a suit based on diversity of citizenship against defendants,
residents of Missouri, in the Western District of South Carolina. Defendants sought dismissal, contending that neither of the plaintiffs were
53
residents of the district as required by 28 U.S.C. § 1391(a). Plaintiffs asserted that venue was proper because both plaintiff corporations were licensed to do business, and were doing business, in the
Western District of South Carolina.
The district court overruled defendants' motion to dismiss and
an interlocutory appeal was taken. On appeal, the Fourth Circuit Court
of Appeals reversed, rejecting completely the analysis suggested by
Freiday and Hadden. The court first noted that the Frdday court "had
assumed the very point to be established; "- 4 i.e., that Congress intended
to change the law regarding residence for corporations for venue purposes. However, this court felt that the legislative history totally failed
to support that premise. While granting that the statute might be
ambiguous, the court rejected the notion that Congress would have
effected such change in corporate residency without dearly stating its
intention to do so in the legislative history.5 5
Secondly, the court raised a syntactical argument that the language
contained in the second clause of the subsection, "residence of such
corporation," can only dearly and naturally refer to the language in
the first clause which provides that "[a] corporation may be sued,"
thus limiting the second clause to a discussion of the residence of a
defendant corporation. If Congress had a contrary intent, the court
reasoned, it could easily have expressed this desire by using the term
"all corporations" instead of the restrictive term "such corporation. "5 6
Finally, the court suggested an alternative meaning for the latter
clause of section 1391(c) challenging the Hadden court's conclusion that
the provision is redundant if it was not intended to codify residence
for a corporate plaintiff. Veatch contended that a fair reading of subsec52. 301 F.2d 434 (4th Cir. 1961), cert. denied, 371 U.S. 813 (1962). For other
appellate level decisions following this decision, see supra note 11.
53. See supra note 3.
54. Robert E. Lee & Co., 301 F.2d at 437.
55. Id at 437. The court cited the guidelines laid down by the Supreme Court
that "it will not be inferred that Congress, in revising and consolidating the laws,
intended to change their effect unless such intention is clearly expressed." Fourco
Glass Co. v. Transmirra Prods. Corp., 353 U.S. 222 (1957).
56. Robert E. Lee & Co., 301 F.2d at 438. See also Venue Orer Corporations,supra
note 8, at 302.
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tion (c) would resolve the venue dilemma initiated by the result in
Suttle v. Reich Brothers Construction Co. 57 Consequently, corporations of

different states could be joined as defendants in a district where both
were doing business under the appropriate venue statute-28 U.S.C.
58
§ 1392(a).
Moreover, if this last view is adopted, i.e., that passage of section 1391(c) was meant to codify the results of the Neirbo and Suttle
decisions, then the second argument suggested by the Freiday and Hadden
reasoning becomes less persuasive. It assumes that principles of fairness
require that a corporation should be able to bring suit wherever it
is amenable to suit. History, however, indicates that courts have paid
only cursory attention to the concerns of the corporate plaintiff.5 9
Rather, it has been forcefully argued 60 that section 1391(c) was merely
a congressional response to the general conviction prevailing in the
courts at the time that traditional notions of "residence" should not
prevent a corporation from being sued wherever it was "creating
liabilities."

6

1

Evidence has not been produced, and the history of the venue
provisions does not indicate, that there was ever a similar concern
expressed about the venue problems of the corporate plaintiff.6 2 This
argument, in conjunction with the Chief Reviser's statement that no

57. 333 U.S. 163 (1948). See also supra text accompanying note 36.
58. "Any civil action, not of a local nature, against defendants residing in different districts in the same State, may be brought in any of such districts." 28 U.S.C.
§ 1392(a) (1976) (emphasis added).
59. While no judicial history can be found to indicate that any concern was
expressed as to equal venue treatment for plaintiff and defendant corporations, at
least one commentator has claimed that Congress has always considered it important
to offer venue options which provide equal treatment for plaintiffs and defendants.
For a discussion, see Federal Venue, supra note 15, at 372.
60. Manchester Modes, Inc., 426 F.2d at 632 (footnote omitted) (quoting
Transmirra Prods. Corp. v. Fourco Glass Co., 223 F.2d 885, 887 (2d Cir. 1956),
rev'd, 353 U.S. 222 (1957)).
61. Congress, however, in an effort to provide a more convenient forum to
litigants and witnesses involved in actions stemming from contract and tort claims,
passed an amendment to 28 U.S.C. § 1391(a) in 1966, permitting venue in the judicial
district "where the claim arose." This amendment is a more specific expression of
the congressional intent to hold corporations accountable for their actions in the judicial
district where the liabilities are created. See S. REP. No. 1752, 89th Cong., 2d Sess.,
reprinted in 1966 U.S. CODE CONG. & AD. NEws 3693. The provision has sparked
controversy, however, and varying tests are used to determine whether a "claim arose"
in a given district. See Comment, Federal Venue: Locating the Places Were the ClaimArose,
54 TEX. L. REV. 392 (1976), cited in Venue Over Corporations,supra note 8, at 300 n.25.
62. Manchester Modes, Inc., 426 F.2d at 632. See supra text accompanying notes
14-42.
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major substantive law changes were contemplated in the 1948
provision, 63 is quite persuasive that Congress never intended section
1391(c) to apply to plaintiff corporations.
A final argument that has been advanced regarding the construction of section 1391(c) favors the view that the second clause was
intended to define the residence of the defendant corporations when
applied concurrently with other special venue statutes.64 This view is
highly persuasive in light of the United States Supreme Court's holding
in Pure Oil Co. v. Suarez. 65 The respondent in that case was a seaman
seeking to assert venue under the Jones Act 66 in the Southern District

of Florida against the petitioner, an Ohio corporation whose principal
office was in Illinois. Respondent's theory was that petitioner's doing
business in the district established a "resident," as defined by section
1391(c), for venue purposes. The Court agreed, noting that "[t]he
effect of section 1391(c) was to broaden the general venue requirements
in actions against corporations by providing a forum in any judicial
district in which the corporate defendant is 'doing business.' "67 The
Jones Act, the Court concluded, was intended to rely on the general
rules regarding venue for the definition and use of the term "residence."
This construction of section 1391(c) has received wide support 6
and little criticism. 69 If this view is accepted, section 1391(c) will be
interpreted as a venue provision independent of the general venue
guidelines described in section 1391(a). 70 Section 1391(c) would per63. See supra notes 39-41 and accompanying text.
64. Manchester Modes, Inc., 426 F.2d at 632 (citing Pure Oil Co. v. Suarez, 384
U.S. 202 (1966)). See also Venue Over Corporations, supra note 8, at 302.
65. 384 U.S. 202 (1966).
66. "Jurisdiction in such actions shall be under the court of the district in which
the defendant employer resides or in which his principal office is located." 46 U.S.C.
9 688 (1976) (emphasis added). Although the statute is framed in jurisdictional terms,
the provision, as interpreted by the United States Supreme Court, refers only to venue.
Pure Oil Co., 384 U.S. at 203.
67. Pure Oil Co., 384 U.S. at 204 (citations omitted).
68. Several courts have held that 1391(c) controls the definition of "residence"
under § 1393(a). See First Sec. Bank v. Aetna Cas. & Sur. Co., 541 F.2d 869, 872
(10th Cir. 1976); Williams v. Hoyt, 372 F. Supp. 1314, 1316 (E.D. Tex. 1974);
Bailiff v. Storm Drilling Co., 356 F. Supp. 309, 311 (E.D. Tex. 1972); Denke v.
Galveston, Houston & Henderson R.R., 353 F. Supp. 315, 316 (S.D. Tex. 1972).

See also C. WRIGHT, THE LAw OF FEDERAL COURTS § 42 (1983).
69. Fourco Glass Co. v. Transmirra Prods. Corp., 353 U.S. 222 (1957) (Sec-

tion 1391(c) does not determine the definition of "residence" for corporations in patent

infringement actions under 28 U.S.C. § 1400(b).). Ste also Buffum v. Chase Nat'l
Bank, 192 F.2d 58 (7th Cir. 1951) (Section 1391(c) was not intended to change
"residence" of national banks for venue purposes as established under 12 U.S.C. §94.).
70. See supra note 3.
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tain only to actions in which the defendant is a corporation." This
interpretation gives the latter clause of section 1391(c) a clear and
necessary purpose which comports with the judicial attitude prevalent
at the time the statute was enacted. This attitude considered it prudent to make corporations amenable to suit wherever they could be
found. Although the legislative history is not explicit,7 2 it contains
nothing to refute this restrictive reading of the statute which seems
to be the most accurate and plausible.
IV.

EVALUATION

It has been maintained that the broader interpretation of section
1391(c) can be supported by policy considerations. 73 Specifically, it
has been argued that by construing the provision to apply to corporate
plaintiffs, maximum use can be made of section 1404(a)-the change
of venue statute appearing in the Judicial Code. 74 This provision
empowers district courts to transfer an action to a different forum which
would be more convenient for the parties and witnesses. However,
the statute limits transferability to a district in which the plaintiff could
initially have asserted proper venue and obtained jurisdiction over a
defendant, irrespective of any intention on the defendant's behalf to
75
waive objections to improper venue and personal jurisdiction.
A broad reading of section 1391(c) would allow appropriate transfer
to any forum in which the plaintiff is incorporated, licensed to do
business, or is doing business, provided that jurisdiction could be
obtained and convenience for parties and witnesses could be shown.
The district courts would presumably find it easier to transfer the proceeding to a convenient forum owing to the increase in available alternatives. Although this approach has merits, it has been challenged
76
on the grounds that it would raise serious "choice of law" difficulties.
While that argument appears rather tenuous, another stronger argument exists.
71.
72.
73.
note 34,

See Corporate Plaintiff, supra note 34, at 116.
See supra notes 39-41 and accompanying text.
See Federal Venue, supra note 15, at 372-80. But see Corporate Plaintiff supra
at 120.

74. "For the convenience of parties and witnesses, in the interest of justice,
a district court may transfer any civil action to any other district or division where
it might have been brought." 28 U.S.C. § 1404(a) (1976).
75. Hoffman v. Blaski, 363 U.S. 335 (1960). See also Corporate Plaintiff, supra
note 34, at 120.
76. See Corporate Plaintiffs, supra note 34, at 121. It is contended that a corporation engaged in forum shopping may be able to benefit from its efforts upon transfer
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Although the choice of potential forums may not be as broad,
it is submitted that a fairer use of section 1404(a) can be made now
that Congress has amended section 1391(a) to allow venue to be laid
in the judicial district "in which the claim arose.'77 This would still
have the effect of increasing the number of transferee forums although,
concededly, the number of choices would not be as great. However,
it seems more likely that a defendant, seeking a transfer for convenience
of witnesses, would be more likely to request a change to the district
in which the claim arose. Limiting the increase in transferee forums
inthis manner would have the dual effect of providing a fairer use
of section 1404(a) for defendants, while concurrently restricting the
corporation in its ability to gain an unfair advantage from a broader
reading of section 1391(c) by forum shopping.
It has also been argued that a broader reading of section 1391(c)
would be a more realistic reflection of modem day corporate activity.78
Contemporary economic realities do not subject a corporate residence
to the same physical limitations which confine the natural person to
a single residence. However, this sensible approach is a great deviation from the historical basis upon which corporate residence is based.
If Congress desires such a total revision of the concept of corporate
residence, it should do so through a more explicit and definite statutory
change. A redefinition of corporate residence, such as the one contemplated, is too drastic to be left to judicial interpretation.
V.

CONCLUSION

It is clear that the judicial climate surrounding passage of section
1391(c) never contemplated the drastic change of corporate residence
that is proposed in the Frdday and Hadden decisions. Even though the
legislative history fails to support either position completely, it appears
that it is more compatible with the restrictive reading suggested by
the several circuit courts that have considered the issue. It is submitted
that the most natural reading of section 1391(c) is that it is an
independent venue provision, applying only to defendant corporations,
and is to be read concurrently with other special venue provisions
appearing in the Judicial Code.
While plausible arguments exist supporting a broader reading of
to the forum conveniens because the transferee forum would apply the law of the
transferor forum.
77. 28 U.S.C. § 1391(a) (1976). See also supra note 61.

78. See Federal Venue, supra note 15, at 380.
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section 1391(c), this reinterpretation of corporate residence should be
accomplished through more explicit, properly drafted legislation and
not through judicial interpretation that misconstrues the apparent meaning of section 1391(c).
Alan N. Cooper

