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Comment
IRS NEED NOT COMPLY WITH SECTION 7609(o
IN ISSUING A DUAL PURPOSE SUMMONS:
TIFFANY FINE ARTS, INC. v. UNITED STATES
I.

INTRODUCTION

In Tiffany Fine Arts, Inc. v. United States,' the Supreme Court,
in a unanimous opinion authored by Justice Marshall, held that the
Internal Revenue Service (IRS or Service) need not comply with
requirements of section 7609() 2 where, pursuant to section 7602, the
IRS serves a summons on a known taxpayer with the dual purpose
of investigating both the tax liability of the taxpayer and the tax
liabilities of unnamed parties. 3 In such circumstances, the information
sought rfeed only be relevant to a legitimate IRS investigation of
the summoned party.4 The Court determined that the interests which
prompted Congress to enact section 7609(f)5 are sufficiently protected
as the summoned party has a real interest in the investigation and
6
will oppose enforcement.
In the case, petitioners were being investigated for possible tax
liability and the names of the licensees sought by the IRS were

1. 105 S. Ct. 725 (1985).
2. I.R.C. § 7609() (1977). The provision states:

Any summons described in subsection (c) which does not identify the
person with respect to whose liability the summons is issued may be served
only after a court proceeding in which the Secretary establishes that(1) the summons relates to the investigation of a particular person or
ascertainable group or class of persons,
(2) there is a reasonable basis for believing that such person or group or
class of persons may fail or may have failed to comply with any provision
of any internal revenue law, and
(3) the information sought to be obtained from the examination of the
records (and the identity of the person or persons with respect to whose
liability the summons is issued) is not readily available from other sources.
Id.
3. Id.
4. Tiffany, 105 S. Ct. at 732.
5. Congress was concerned about the privacy rights of the taxpayer and
about the IRS striking out arbitrarily or seeking irrelevant material. H.R. REP.
No. 658, 94th Cong., 2d Sess. 306-07 [hereinafter cited as H.R. R.P.], reprnttd
in 1976 U.S. CODE CONG. & AD. Nnws 2897, 3202-03.
6. Tiffany, 105 S. Ct. at 732.
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claimed to be relevant to such legitimate investigation.' Since the
information sought was relevant to a legitimate investigation of the
summoned taxpayer, and the IRS did not need to comply with

requirements for "John Doe" summonses set forth in section 7609(f),
the Court ruled that the district court had properly enforced the
summonses.

8

II. BACKGROUND
The basic investigatory tool of the IRS is the administrative
summons authorized by the I. R.C. section 7602. 9 The statute grants
the IRS broad powers "to examine any books, papers, records or
other data which may be relevant" to investigating a person's compliance with the internal revenue laws. 0 This includes not only the
right to examine records in the possession of the taxpayer but also
the authority to issue a summons to "any person"" having possession
or custody of records "relating to the business of the person liable
for tax' 1 2 as well as the authority to take, under oath, the testimony
13
of any such person.

7. Id.at 732-33.
8. Id. at 733.
9. Friedland, Internal Revenue Service Investigations of Unidentified Persons, 60
DEN. L.J. 573, 574 (1983) [hereinafter cited as Friedland].
10. I.R.C. § 7602 (1976). The provision states:
For the purpose of ascertaining the correctness of any return, making a
return where none has been made, determining the liability of any person
for any internal revenue tax or the liability at law or in equity of any
transferee or fiduciary of any person in respect of any internal revenue
tax, or collecting any such liability, the Secretary is authorized(1) To examine any books, papers, records, or other data which may be
relevant or material to such inquiry;
(2) To summon the person liable for tax or required to perform the act,
or any officer or employee of such person, or any person having possession,
custody, or care of books of account containing entries relating to the
business of the person liable for tax or required to perform the act, or
any other person the Secretary may deem proper, to appear before the
Secretary or his delegate at a time and place named in the summons and
to produce such books, papers, records, or other data, and to give such
testimony, under oath, as may be relevant or material to such inquiry;
and
(3) To take such testimony of the person concerned, under oath, as may
be relevant or material to such inquiry.
Id. See also H.R. REP., supra note 5, at 306, reprinted in 1976 U.S. CODE CONo. &
AD. NEws at 3202.
11. I.R.C. § 7602(a) (1976).
12. Id. § 7602(a)(2).
13. Id. § 7602(a)(3).
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In certain cases, when the Service has knowledge of a transaction
involving a possible tax liability but does not know the identity of
the taxpayer, the Service may serve a so-called John Doe summons. 14 This authority was upheld by the Supreme Court in United
States v. Bisceglia.'5 In that case, the IRS, suspecting unpaid taxes
by an unidentified person who had deposited $40,000 in severely
damaged $100 bills in a federal reserve bank, issued a John Doe
summons to the bank requesting all of its records for the time period
during which the deposits were made.' 6 The bank refused to comply
7
and the IRS obtained an enforcement order from the district court.
The Sixth Circuit reversed and held the summons unenforceable
since it did not specifically identify the person to be investigated, as
required by section 7602.1' The Supreme Court reversed the Sixth
Circuit and held that sections 7601 and 7602 authorize the IRS to
investigate all persons who may be liable for any tax and to summon
any person with respect to any tax liability.' 9 The Court also stated
that to read the statute otherwise would unduly restrict the IRS's
broad powers. 2 0 Thus, the IRS has the authority under sections 7601
and 7602 to issue a John Doe summons to a third party recordkeeper.

21

The administrative summons is issued by the IRS and may be
enforced by an order of a federal district court if the summoned
party refuses to comply with the summons.- Before a district court
will enforce the summons, the IRS must make a primafade showing

14. See United States v. Bisceglia, 420 U.S. 141 (1975).
15. Id.
16. Id. at 142-43.
17. United States v. Bisceglia, 72-1 UTC 9474 (E.D. Ky.1972), reo'd, 73-2
UTC 9722 (6th Cir. 1973). See also Friedland, supra note 9, at 578.

18. Bisceglia v. United States, 486 F.2d 706, 710 (6th Cir. 1973). &z also

Friedland, supra note 9, at 578.
19. Bisceglia, 420 U.S. at 149. See also Friedland, supra note 9, at 578.
20. Bisceglia, 420 U.S. at 149-50.
21. Id.
22. I.R.C. § 7402(b) (1976) provides:
If any person is summoned under the internal revenue laws to appear, to
testify, or to produce books, papers, or other data, the district court of
the United States for the district in which such person resides or may be
found shall have jurisdiction by appropriate process to compel such attendance, testimony, or production of books, papers, or other data.
Id. See also H.R. REP., supra note 5, at 306, reprinted in 1976 U.S. CoDE CoNo. &
AD. Naws at 3202.
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of necessity. 23 The Supreme Court in United States v. Powell 4 held
that the IRS must show that: (1) the investigation will be conducted
pursuant to a legitimate purpose; (2) the inquiry may be relevant
to the purpose; (3) the information sought is not already within the
Commission's possession; and (4) the administrative steps required
by the Code have been followed.2 5 Though Powell required a prima
facie showing of necessity, and the Service had instituted an administrative policy to establish certain safeguards in the area of the
taxpayer's privacy, 26 Congress believed those safeguards, while com27
mendable, did not fully protect the taxpayer's right of privacy. It
was believed that the limits of the Service's power to issue a John
Doe summons were left undefined by the Supreme Court in Bisceglia,2"
thereby allowing the IRS to use such a summons as a "license to
fish" through third party records.2 9 Therefore, Congress decided that
the IRS should be required to demonstrate, in an independent preservice review, adequate grounds for service of such a summons3 0
As a result, sections 7609(o and (h) of the I.R.C. were enacted as
part of the Tax Reform Act of 1976."

23. See United States v. Powell, 379 U.S. 48 (1964).
24. Id. at 59. In this case, the IRS issued an administrative summons, pursuant
to § 7602, directing Powell, the president of a corporate taxpayer, to produce for
reexamination certain corporate tax records. Powell refused to comply on the basis
"that before he could be forced to produce the records the Service had to indicate
some grounds for its relief that a fraud had been committed." Id. at.49. The Court
granted certiorari to resolve the conflict among the circuits on the standards the IRS
must meet to obtain judicial enforcement of its orders. The Court held that the
IRS need not show probable cause to suspect fraud "unless the taxpayer raises a
substantial question that judicial enforcement of the administrative summons would
be an abusive use of the court's process." Id. at 51. The Court also set forth four
requirements that the IRS must satisfy. Id. at 50-51, 59.
25. Id. at 57-58.
26. H.R. REP., supra note 5, at 307, reprinted in 1976 U.S. CODE CoNo. &
AD. NEws at 3203. Under this policy, the IRS agent is to obtain information from
taxpayers and third parties on a voluntary basis where possible. In the case of a
summons served on a third party, the IRS agent must obtain advance supervisory
approval. If it is a John Doe summons, the advance supervisory approval must be
obtained on a high level basis. Id.
27. H.R. REP., supra note 5, at 307, reprinted in 1976 U.S. CODE CoNo, &
AD. NEws at 3203.
28. In re Tax Liabilities of John Does, 671 F.2d 977, 978 (6th Cir. 1982).
See'also Brief for Petitioner at 19, Tiffany Fine Arts, Inc. v. United States, No.
83-1007 (U.S. Jan. 9, 1985).
29. Friedland, supra note 9, at 577.
30. See supra note 2 (John Doe summons provision in I.R.C. § 7609()). See
also Friedland, supra note 9, at 576-77.
31. Tax Reform Act of 1976, Pub. L. No. 94-455, 90 Stat. 1520 (codified
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In enacting section 7601(f), Congress proposed that the John
Doe summons be preserved as an investigatory tool to be used in
appropriate circumstances. 32 However, Congress did not intend the
John Doe summons to be available for the purpose of enabling the
Service to engage in a "fishing" expedition. 33 For this reason, Congress required that the Service, when seeking approval to serve a
John Doe summons, must present to the court specific facts concerning a specific situation. 34 However, since Congress did not intend
that the IRS be unduly burdened in seeking a John Doe summons,
the IRS need only reveal to the court evidence that "a transaction
has occurred and that the transaction is of such a nature as to be
readily suggestive of the possibility that the correct tax liability with
respect to that transaction may not have been reported.' '3 The
Service must also show that it has made a good faith, reasonable
effort to explore other methods of investigation and that use of the
John Doe summons is the only practical means of obtaining information needed by the Service. 36 Thus, Congress has attempted to
balance the interest of the IRS in efficiently enforcing the tax laws
37
with the interest of the taxpayer in protecting his right of privacy.
In Tiffany, the Supreme Court was faced with a conflict among
the federal circuit courts regarding the scope of section 7609(f) with
respect to the dual purpose summons. 3 Section 7609(f) applies to
"any summons . . . which does not identify the person with respect
to whose liability the summons is used." 9 Section 7609(f), however,
does not specifically mention a dual purpose summons. As a result,
courts have differed in their interpretation of the scope of section
7609(o).A °
in scattered sections of 26 U.S.C.). See also Friedland, supra note 9, at 576-77.
32. In re Tax Liabilities ofjohn Does, 671 F.2d at 979. Se also H.R. RP., supra
note 5, at 311, reprinted in 1976 U.S. CODE CONrG. & AD. NEws at 3207.
33. H.R. REP., supra note 5, at 311, reprinted in 1976 U.S. CoDe & AD.
Navs at 3207.

34. Id
35. Id.
36. Id
37. Note, The Application of the John Doe Suramons Proaedure to te Dual-Purpose
Investigatory Summons, 52 FoamDht L. REv. 573, 584 (1984) [hereinafter cited as
Note, John Doe Summons].
38. Tiffany, 105 S. Ct. at 728.
39. See supra note 2 for text of I.R.C. S 7609(). See also Note, John Doe
Summons, supra note 37, at 576.
40. See United States v. Gottlieb, 712 F.2d 1363 (11th Cir. 1983); United
States v. Thompson, 701 F.2d 1175 (6th Cir. 1983); United States v. Barter Sys.,
Inc., 694 F.2d 163 (8th Cir. 1982).
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The Eighth Circuit Court of Appeals 41 was the first to address
the issue of whether the IRS must comply with the John Doe
summons procedure of section 7609() when it serves a summons on
a named taxpayer for the dual purpose of investigating the tax liability
of that taxpayer and that of other unnamed parties. 42 The Eighth
Circuit in United States v. Barter Systems, Inc. 43 held that the IRS was

not required to follow the section 7609(f) procedures in issuing such
a summons. 4 4 The court determined that "section 7609(o, by its
express terms, applies ... only when the summons 'does not identify
the person with respect to whose liability the summons is issued.' -45
The summons in question identified the person whose tax liability

was in question and was, therefore, not a John Doe summons.' 6 The
court also noted that the IRS was not limited by the statute in
conducting an investigation since such investigation may produce the
ancillary benefit of providing information relating to third parties
whom the IRS might wish to audit. 47 Accordingly, in light of the
deferential standard of review applied in interpreting the IRS's summons authority, the court concluded that the procedures of section
7609(f did not apply to the issuance of dual purpose summonses."
Next, the Sixth Circuit considered the applicability of section
7609(f to a dual purpose summons in United States v. Thompson.4 9
However, this court reached the opposite result, holding that when
the undisputed facts indicate that the IRS issued a summons to a
known taxpayer while intending also to discover the identity of an
ascertainable group of persons whose liability is at issue, the IRS
will be required to follow the John Doe summons' procedures in
serving such summonses.5 0 Since the Service's institutional purpose
was to investigate the tax liabilities of the members of a barter
exchange, as well as the exchange itself, the members of the exchange
were unidentified persons "with respect to whose liability the summons [was] issued" and were, therefore, within the literal language
of section 7609(f). 5 Therefore, the IRS could not avoid the require41.
42.
43.
44.
46.
47.

Barter Sys., Inc., 694 F.2d at 167.
Id. at 163.
Id.
Id. at 168 (citing I.R.C. § 7609(o (1977)).
Id. at 168. See also Gottlieb, 712 F.2d at 1367.
Barter Sys., Inc., 694 F.2d at 168.

48. Id.
49. Thompson, 701 F.2d at 1177.

50. Id. at 1179.
51. Id.
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ments of section 7609(f) merely by identifying the recordkeeper as
a person with respect to whose liability the summons was issued.Y2
The Court stated that to do so "would present the IRS with an
irresistible invitation to avoid the clear congressional safeguards of
'53
section 7609(f."
In United States v. Gottlieb, - the Eleventh Circuit was faced with
the same issue. In analyzing both decisions, the Eleventh Circuit
noted that although each decision cited the legislative history of section
7609(o, "neither one was able to cite an explicit expression of
congressional intent on the issue." 5 5 Based on its own review of the
legislative history, the court concluded that Congress had not addressed the issue of dual purpose summonses.- In light of congressional silence on the issue, the Eleventh Circuit found that the lower
court had erred in refusing to enforce the summons because the IRS
57
had failed to meet the John Doe requirements of section 7609(f).
The court of appeals determined that broad statutory construction
of the Service's summons authority was required since that authority
was necessary for the effective enforcement of the tax laws. Moreover,
there was no express statutory prohibition against the enforcement
of the summons in question and no substantial countervailing purposes which would require the court to deny enforcement. ' 3 Thus,
the Eleventh Circuit, agreeing with the Eighth Circuit, found that
section 7609(o was not applicable in dual purpose summons cases.
In light of the decisions of those circuits, the Second Circuit,
in Tiffany Fine Arts, Inc. v. United StatesS 9 held that section 7609(o
was not applicable in the dual purpose summons context. The court
concluded that the position taken by the Eighth and Eleventh Circuits
represented the better view. 60 The court noted that a formidable line
of Supreme Court decisions had established that the summons power

52. Id. at 1179 n.8.

53. Id.
54. 712 F.2d 1363 (11th Cir. 1983).
55. Id. at 1367.
56. Id. See H.R.
CONG. & AD. NEws at

REP., supra

note 5, at 306, reprinted in 1976 U.S. CoDo

3202.

57. United States v. Gottlieb, 82-1 U.S. TAx CAs. (CCH) 9257 (M.D.
Fla. 1982). See also Gottlieb, 712 F.2d at 1368.
58. Gottlieb, 712 F.2d at 1368.
59. 718 F.2d 7 (2d Cir. 1983). Pratt, J., announced the opinion of the court,
which affirmed an order of the United States District Court for the Southern District
of New York. Id. at 8. Kearse, J., and Pierce, J., joined in the opinion.
60. Id. at 13.
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of the IRS should be construed broadly. 6' Thus, the Second Circuit
rejected "the narrow, literal construction adopted by the Sixth Circuit
and urged by the Tiffany petitioners." ' 62 The United States Supreme
Court granted certiorari in Tiffany to resolve the conflict among the
circuits.
III.

ANALYSIS

In a unanimous decision, the Supreme Court affirmed the Second Circuit's decision 63 that the district court properly enforced the
summons though one of its purposes was to obtain information on
unnamed third parties without complying with section 7609().64 The
principal issue on appeal was the construction of section 7609() and
the applicability of its procedures to dual purpose summonses. 61
The Court first examined two decisions in which it had given
a broad construction to the general summons power of the IRS under
section 7602(a).6

6

In Donaldson v. United States,67 the IRS had issued

a section 7602 summons to an employer seeking records related to
an investigation of the tax liability of one of his employees. Though
the employer was willing to comply with the summons, he was
restrained from doing so by a preliminary injunction granted to the

61. Id. See United States v. Euge, 444 U.S. 707, 714-18 (1980); Bisceglia, 420
U.S. at 150; Donaldson v. United States, 400 U.S. 517, 535 (1971); United States
v. Powell, 379 U.S. 48, 53-54 (1964); United States v. Chamberlain, 219 U.S.
250 (1911); and United States v. Arthur Young & Co., 677 F.2d 211 (2d Cir.
1982), rev'd on other grounds, 104 S. Ct. 1495 (1984).
62. Tiffany, 718 F.2d at 13.
63. Id.at 8.
64. Tiffany, 105 S. Ct. at 733.
65. Id. at 726-27. The other issue presented on appeal is "whether record
keeper served with a summons is entitled to an evidentiary hearing to determine
if a John Doe summons subject to the provisions of 26 U.S.C. § 7609() is
masquerading as a general summons." Brief for Petitioner at (i), Tiffany Fine Arts,
Inc. v. United States, 83-1007 (U.S. Jan. 9, 1985). Petitioners in Tiffany assert
that if § 7609(o is not applicable to dual purpose summonses, the opportunity for
abuse is apparent and real. Id.at 38. Therefore, the courts should at least inquire
into the true purpose of the summons. The Court in Tiffany held that "it was well
within the District Court's discretion to conclude, after reviewing the submissions
of the parties and holding oral argument, that an evidentiary hearing on the question
of enforcement was necessary." Tiffany, 105 S. Ct. at 733 n.7 (citing United States
v. Morgan Trust Co., 572 F.2d 36, 42-43 n.9 (2d Cir.), cert.
denied, 439 U.S. 822
(1978)).
66. See Bisceglia, 420 U.S. at 141; Donaldson v. United States, 400 U.S.
517 (1971).
67. 400 U.S. 517 (1971).
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employee.e The IRS then moved for enforcement of the summons,
whereupon the employee filed motions to intervene in the proceedings under the Federal Rules of Civil Procedure 24(a)(2) to oppose
enforcement on the ground that he had an interest in the outcome
of the enforcement action which would not be adequately represented
by his employer.6 9 The Court, however, held "that the employee's
interest was not legally protected" and affirmed the denial of em70
ployee's motions for intervention.
. Four years later, the Court decided United States v. Bisceglia.7'
In Bisceglia, the IRS had issued a section 7602 summons to a bank
to identify an unnamed individual who had made a sizable deposit
of severely damaged $100 bills 7 2 Although the Court recognized the
danger that the IRS might use its section 7602 summons power to
"conduct 'fishing expeditions' into the private affairs of bank depositors," it concluded that, on the facts of the case, the IRS had
not abused its power. Therefore, the summons was enforceable. 73
In response to these decisions, Congress enacted section 7609.74
The Court found that Congress had focused exclusively on the problem of third party summonses, i.e., summonses served on parties
who, like the employer in Donaldson and the bank in Bisceglia, are
not the taxpayers under investigation.75 Both the Senate and House
Reports accompanying the bill that became section 7609 asserted
that the standards enunciated in Donaldson and Bisceglia might "reasonably infringe on the civil rights of taxpayers, including the right
to privacy."17 6 Section 7609 was enacted in response to this concern.
With this background, the Court next analyzed the statute and
the legislative history to determine whether Congress had expressly
considered the problem of the dual purpose summons, in an attempt
to determine the nature of the congressional purpose in enacting
section 7609(f). 77 In construing the statute, the Court noted that it
68. Id. at 521. See also Tiffany, 105 S. Ct. at 728.
69. Donaldson, 400 U.S. at 521.
70. Id.

71. 420 U.S. 141 (1975).

72. Id. at 143. See also Tiffany, 105 S. Ct. at 728-29.

73. Bisceglia, 420 U.S. at 143. See also Tiffany, 105 S. Ct. at 728-29 (Court's
discussion of Biseglia).
74. Tiffany, 105 S. Ct. at 728. See also H.R. REP., supra note 5, at 306-07,
reprinted in 1976 U.S.CODE CONG. & AD. NEvs at 3202-03.
75. Tiffany, 105 S. Ct. at 728-29.
76. Id. at 729 (quoting H.R. RE'., supra note 5, at 306, r printed in 1976
U.S. CODE CONG. & AD. NEwS at 3202).
77. Id. at 730.
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had consistently held that "restrictions upon the IRS's summons
power should be avoided 'absent unambiguous directions from Congress.' "78 The Court first looked to the language of the statute but
found the language to be of little help in determining the treatment
79
of dual purpose summonses.
The Court, therefore, turned to the legislative history of section

7609(o. Both the Senate and House Reports made reference to
Donaldson and Bisceglia in discussing the reasons for enacting section
7609.80 However, the Court noted that the present case differed from
that of Donaldson and Bisceglia in one important respect: "The summonses here were served on a party that was itself under IRS
investigation." 81 The Court stressed that the congressional reports
made no mention of a summons issued for the dual purpose of
investigating both the tax liabilities of named and unnamed parties.,,

The reports instead "focus exclusively on summonses issued to parties
not themselves under investigation. ' 83 Thus, Congress' enactment
of section 7609(l) did not address the issue of dual purpose summonses.

84

The Court then considered the congressional purpose in enacting
section 7609(l). In examining the congressional reports, the Court
determined that dual purpose summonses do not give rise to the
same concerns that prompted Congress to enact section 7609(f). 8 1
The reports discussed only one specific congressional concern "that
the party receiving a summons would not have sufficient interest in

78. Id. (quoting Arthur Young & Co., 104 S. Ct. at 1497).
79. Id. See infra notes 108-118 and accompanying text (petitioner's interpretation of statutory language). The government, on the other hand, interpreted the
language of § 7609(o to mean that:
[sjection 7609(o by its terms applies only if a summons "does not identify
the person with respect to whose liability [it] is issued." That simply is
not the case here. The summonses enforced by the District Court explicitly
were issued "[i]n the matter of the tax liability of Tiffany Fine Arts and
Subsidiaries."
Tiffany, 105 S. Ct. at 730 (quoting Brief for United States at 13, Tiffany Fine
Arts, Inc. v. United States, No. 83-1007 (U.S. Jan. 9, 1985)).
80. H.R. REP., supra note 5, at 306-07, reprinted in U.S. CODE CONG. & AD.
NEws at 3202-03.
81. Tiffany, 105 S. Ct. at 731.

82.
83.
84.
85.

Id.
Id.
Id.
Id.
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protecting the privacy of records if that party was not itself a target

of the summons. "86
Where, as here, the summoned party itself is under investigation

the interests at stake are very different. In such situations, the IRS
is not engaged in a "fishing expedition."' 8 Thus, when the IRS
seeks information relevant to a legitimate investigation of a particular
taxpayer, any incidental effect on the privacy rights of unnamed
taxpayers is justified by the Service's interest in enforcing the tax
laws. Also, under such circumstances, the summoned party vill have
a direct incentive to oppose enforcement. Thus, the party's selfinterest affords sufficient protection against the evils that Congress
sought to remedy when it enacted section 7609(f). Therefore, the
Court concluded that Congress did not intend the procedures of
section 7609(D to apply to dual purpose summonses2
In light of its conclusion that the IRS need not comply with
the requirements of section 7609(), the Court held that in such cases
the IRS must show that the information sought is relevant to the
investigation of the summoned party. 9' Here, the Court found that
the requested information may be relevant to the investigation based
on a necessity of the IRS to contact the licensees in order to verify
that the transactions reported by Tiffany actually occurred.2 In
rejecting Tiffany's argument that it was possible to perform an
investigation without resort to the names of all licensees, the Court
stressed that it is the function of the IRS to determine the number
and identity of those licensees to be contacted for the purpose of the
investigation."3 The IRS, in conducting its investigation, is not required to use the least intrusive means possible. Instead, the conduct
of the IRS is reviewed in terms of relevancy."
Based on its conclusions that Congress provided no "unambiguous direction" on the question of applicability of section 7609(D to
dual purpose summonses; that the Service's noncompliance with these

CONG.

86. Id. (quoting H.R. REP., supra note 5, at 307, raprinted in U.S. CODE
& AD. NEWS at 3203).
87. Id.
88. Id. at 732.
89. Id.
90. Id.
91. Id.

92. Id. at 733.
93. Id.
94. Id.
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procedures in such cases does not undermine the goals that Congress
sought to promote through section 7609(f); and that the requested
information was relevant to the investigation, the Court concluded
that the summonses issued were properly enforced. 91

IV.

EVALUATION

Though the Court's decision in Tiffany resolved the conflict
among the federal courts of appeals on the issue of dual purpose
summonses, it has placed the IRS in a position to use its summons
power as a "license to fish" through third party records, much as
it did in Bisceglia.96 It would appear that the Court has set forth
valid reasons for allowing the IRS to procure dual purpose summonses
without complying with section 7609(f). In actuality, the Court has
misconstrued congressional intent in enacting section 7609(0.
In Tiffany the Court noted that in construing congressional intent
it would uphold the IRS's enforcement authority "if it is necessary
for effective enforcement of the revenue laws and is not undercut
by contrary legislative purpose. 1 97 To determine whether it should
uphold the Service's authority to issue dual purpose summonses
without complying with "John Doe" requirements, the Court looked
at the statutory language and the legislative history of section 7609(0. 911
At the outset, the Court summarily dismissed the possibility that
the statutory language of section 7609(o might have been helpful in
determining its scope, 99 as argued by petitioner Tiffany. It is posited
here that the Supreme Court was incorrect in reaching this conclusion, based primarily upon the previously discussed compelling analogy between Tiffany and United States v. Thompson.
The Sixth Circuit had concluded that the language of section
7609(f) was "triggered" by dual purpose summonses, t00 reasoning
that "the reference in section 7609(f) 'to any summons described in
subsection (c)' directly referred to summonses issued under paragraph
(2) of section 7602,"101 being the type issued in both Thompson 02
95. Id.
96. See supra notes 28-29 and accompanying text. See also Thompson, 701 F.2d
at 1179.
97. Tiffany, 105 S. Ct. at 730 (quoting.Euge, 444 U.S. at 715-16).
98. Id.
99. Id.
100. Thompson, 701 F.2d at 1179. See also Brief for Petitioner at 15, Tiffany
Fine Arts. Inc. v. United States, No. 83-1007 (U.S. Jan. 9, 1985).
101. Thompson, 701 F.2d at 1179. See supra note 10.
102. Thompson, 701 F.2d at 1179.
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and Tiffany. In addition, both the Sixth Circuit and the Supreme
Court in Tiffany found that the summonses were directed at the tax
liability of both the summoned""3 and unknown parties-in this case
the clients of Tiffany. Thus, the unknown parties here were persons
liable for the tax.104 Since the summonses in both Thompson and
Tiffany did not identify those persons with respect to whose liability
the summonses were issued,"0 5 the IRS, as in Thompson, should have
been required to follow the procedures of section 7 6 0 9 (f).1c The
Tiffany Court, however, found neither this argument nor the gov0 7 as to the
ernment's interpretation"
scope of section 7609(f) compelling. Reluctant to rely solely on statutory language, the Court
then examined the legislative history to determine the applicability
of John Doe procedures to dual purpose summonses.1'
In making its determination, the Court focused on whether
Congress specifically addressed the problems inherent in a dual purpose summons, and examined what congressional concerns prompted
the enactmert of section 7609(f).10 The Court found that Congress
had made no mention of the dual purpose summons in its reports.
Rather, Congress concentrated exclusively on summonses issued to
parties not themselves under investigation. Thus, the Court distinguished the summonses in Tiffany from those focused on in the
congressional reports. The Court noted that here, the summoned
party was itself under investigation."10
Though perhaps correct in its observation that Congress had
failed to mention the dual purpose summons specifically in its reports,
the Court misconstrued the congressional intent in enacting section
7609(f). In examining whether dual purpose summonses gave rise
to the same concerns which prompted Congress to enact section
7609(f),
the Court determined that Congress' only concern was
"that the party receiving a summons would not have a sufficient
interest in protecting the privacy of the records if not itself a target
103. In Thompson, Barter Systems of Nashville was the summoned party and
in Tiffany, Tiffany Fine Arts, Inc. was the summoned party.
104. Thompson, 701 F.2d at 1179.
105. Id.; Tiffany, 105 S. Ct. at 728.
106. Thompson, 701 F.2d at 1179-80. Ste supra note 2.
107. Brief for United States at 13, Tiffany Fine Arts, Inc. v. United States,
No. 83-1007 (U.S. Jan. 9, 1985). See also Tiffany, 105 S. Ct. at 730.
108. Tiffany, 105 S.Ct. at 730.
109. Id.
110. Id.
111. Id. at 731.
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In such a case, the summoned party would

have no reason to oppose enforcement vigorously,"' thus allowing
the IRS to engage in "fishing expeditions" 11 4 through third party
records. When the IRS engages in such investigations, wherein the
Service is looking for unknown targets, "the privacy rights of taxpayers are infringed unjustifiably." ' " 5
In Tiffany, the IRS admitted, and the Supreme Court found,
that one of the purposes of the summonses was to ascertain the

identities of Tiffany's clients for future investigations of their tax
liabilities." 6 This use of the summons appears to be the very type
of investigation that Congress perceived as infringing unjustifiably
upon the taxpayer's privacy rights-the same rights that Congress
had sought to protect in enacting section 7609(o." 7 However, the
Court did not view such a purpose as one which Congress had sought
to protect. " 8
Rather, the Court argued that the interests of an unknown party
in the case of a dual purpose summons differ from those in the case
of a summons issued to a third party not under investigation." 9 In
support of this position, the Court noted that by the very definition
of a dual purpose summons, "the IRS is not engaged in a 'fishing
expedition' when it seeks information relevant to a legitimate investigation of a particular taxpayer."' 2 0 The Court stated further
that the Service's interest in carrying out the revenue laws justifies
any incidental effect on the taxpayer's privacy rights in such situations. 12,
However, in the instant case, identification of Tiffany's clients
was not merely an "incidental effect." Rather, it was an intentional
result of the Service's investigation of Tiffany. 2 2 The IRS, "as an
institution, has a clearly defined policy of identifying activities which

112. Id.
113. Id.
114. Id. (quoting H.R. REP., supra note 5, at 307, 311, reprinted in 1976 U.S.
CODE CONG. & AD. NEws at 3203, 3207).
115. Id. (quoting S. REP. No. 94-938, at 368; H.R. REP. No. 94-658, at
307).
116. Tiffany, 105 S. Ct. at 726-27.
117. H.R. REP., supra note 5, at 307, 311.
118. Tiffany, 105 S. Ct. at 731.
119. Id.
120. Id. at 731-32.
121. Id. at 732.
122. Id. at 727-28, 730.
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it views as tax shelters and of obtaining the client lists of people
who 'promote' them which is the case at bar.'

' 23

Accordingly, in

this situation, the IRS was engaged in a "fishing expedition" and
was using the dual purpose summons as a means to circumvent the
John Doe requirements of section 7609(o.
Responding to this argument, the Court stressed that even if the
IRS were to obtain information relevant only to the liabilities of the
unknown taxpayers due to the summoned party's failure to oppose
enforcement, the Court was still not in a position to correct such
unwarranted invasions of privacy. Rather, the Court stated that the
duty to protect the privacy interests of unknown taxpayers in this
situation fell upon Congress, which arguably failed in this regard
when it enacted section 7609(o). 24 It is here argued, however, that
the Court, in construing section 7609(o so narrowly, effectively
ignored Congress' concern in protecting the privacy rights of the
taxpayer. Section 7609(0 should not be so limited as to exclude
unknown taxpayers whose tax liabilities are at issue simply because
they are parties of a summons to a known taxpayer who is also
subject to possible tax liability. 2 '
Congress' enactment of section 7609(o was an attempt to balance
the interests of the IRS in effectively enforcing the tax laws against
the interests of taxpayers in protecting their right to privacy. ': Section
7609(f) was not intended to impose undue burdens on the IRS in
performing its duties. 12' Similarly, by requiring the IRS to follow
the procedures of section 7609(f in the case of dual summonses, the
Court would not have imposed an undue burden on the IRS. Congress did not view the requirements of a John Doe summons as
burdensome. Under such circumstances, "the IRS is not required
123. Brief for Petititioners at 13, Tiffany Fine Arts, Inc. v. United States, No.

83-1007 (U.S. Jan. 9, 1985) (citing to

INTERNAL REVENUE

MANUAL

§ 42(17)(o)

which contains the Service's "Tax Shelter Program").
124. The Court noted, "We recognize that the privacy rights of the unnamed taxpayers might then be unnecessarily trampeled [sic] upon . . . It is
not up to us, in construing the scope of this authority to identify a problem that
did not trouble Congress, or to attempt to correct it." Tiffany, 105 S.Ct. at 732.
125. H.R. REP., supra note 5, at 307, reprinted in 1976 U.S. CODE CONG. &
AD. NEws at 2103. See also Friedland, supra note 9; Note, John Doe Summons, supra
note 37; and Kenderline, The Internal Rerenue Service Summons to Produce Documents:
Powers, Procedures, and Taxpayer Defenses, 64 MINN. L. REv. 73 (1979).
126. H.R. REP., supra note 5, at 307, reprinted in 1976 U.S. CoDE CONG. &
AD. NEws at 3203.

127. Id. at 311, reprinted in 1976 U.S.
also Tiffany, 105 S.Ct. at 732.

CODE

CoNG. & AD. NLvs at 3207. &e
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to show that there is a 'probable cause' to believe that . . . civil
fraud has occurred, or might be involved.' ' 28 Therefore, the IRS

should not be allowed to avoid compliance with section 7609(o with
respect to dual purpose summonses under the guise that it is necessary
for the effective enforcement of tax laws. The IRS will not be unduly
burdened if required to follow the procedures of section 7609(o in
those situations. Also, as noted earlier, Congress enacted section
7609(f) to prevent the IRS from invading the privacy rights of
unknown taxpayers.'

29

Congress sought to provide the unknown taxpayer, via the district
court, with a means to safeguard his privacy interests.":10 Accordingly,
the Court in Tiffany should not have upheld the IRS's enforcement
authority, since it was not necessary for the effective enforcement of

the revenue laws and was undercut by contrary legislative purpose.
V.

CONCLUSION

In Tiffany, the Court resolved the conflict among federal courts
of appeals regarding the scope of section 7609(o. However, in the
process of doing so, the Court has granted the IRS a "license to
fish" through third-party records. Though Congress did not specifically mention dual purpose summonses, it did express concern
about the privacy rights of unknown taxpayers. The legislative history
indicated that such summonses were intended to be within the protection afforded by section 7609(0. It was not the intent of Congress
to deprive unknown taxpayers of dual purpose summons protection
from unwarranted governmental intrusion into their rights to privacy.
The rationale asserted by the IRS for its use of dual purpose summonses was faulty, since it was both unnecessary for the effective
enforcement of tax laws and contrary to legislative history. Therefore,
the Court in Tiffany should have found that when the IRS seeks to
investigate both the tax liability of a known taxpayer and the tax
liabilities of unknown taxpayers, it must satisfy the requirements of

section 7609(1 in issuing a summons to the known taxpayer.
Carol Ann Murphy
128. H.R. REP., supra
AD. NEws at 3207-08.

note 5, at 311, reprinted in 1976 U.S. CODE CONG. &

129. See supra note 5.
130. I.R.C. §§ 7609(o, 7609(h) (1976). Section 7609(h) provides for jurisdiction
of the district court and requires that the determinations made under subsections

(f) and (g) by the court shall be done ex parte and shall be based solely on the
petition and supporting affidavits. See also H.R. REP., supra note 5, at 307, reprinted
in 1976 U.S. CODE CONG. & AD. NEws at 3203.

