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Legislation
DELAWARE TENDER OFFER REGULATION
INTRODUCTION

On May 1, 1976, Delaware became the fifteenth state to regulate tender
or takeover offers;' by March 1977 there were twenty-three. 2 This article
compares the provisions of the Delaware act with those of other states, and
discusses the effects of the Delaware statute on the making of tender offers
and on the relative rights and duties of offerors, offeree companies, and
offeree security holders.
The Corporation Law Committee of the Delaware State Bar Association
is charged with the responsibility of periodically submitting to the state
3
legislature suggested changes in the General Corporation Law of Delaware.
4
Prior to the preparation of Title 8, Section 203 of the Delaware Code, the
committee had determined that state "takeover" regulations, as exemplified
in the early enactments of other states,5 were so protective of local
1. Pertinent articles on tender offers and the regulation thereof include the
following: Bromberg, Tender Offers: Safeguards and Restraints - An Interest
Analysis, 21 CASE WEST. REs. L. REV. 613 (1970); Fleischer and Mundheim, Corporate
Acquisition by Tender Offer, 115 U. PA. L. REv. 317 (1967); Hamilton, Some
Reflections on Cash Tender Offer Legislation, 15 N.Y.L.F. 269 (1969); Cohen, A Note
on Takeover Bids and CorporatePurchasesof Stock, 22 Bus. LAw. 149 (1966); Manne,
Cash Tender Offers for Shares - A Reply to Chairman Cohen, 1967 DUKE LJ. 231.
See also E. ARANow and H. EInHORN, TENDER OFFERS FOR CORPORATE CONTROL

(1973).
2. The appendix to this article contains a list of the states which had enacted
such legislation as of March 1977, and lists a number of variants of common
provisions regulating tender offers in those states. The listed provisions are those
which, it is felt, result in a greater or lesser degree of difficulty in making an effective
tender offer. There is no attempt to make an exhaustive survey of all provisions of
each state statute.
3. Arsht, A History of DelawareCorporationLaw, 1 DEL. J. CORP. 1, 17 (1976).
The drafting committee for tender offer legislation was composed of Levis S. Black,
Jr., R. Franklin Balotti, Charles S. Crompton, Jr., and Rodman Ward, Jr.
4. H.B. 916, 128th GA, 2d Sess.-1976. § 1, Act to amend subch. vi, ch. 1, tit. 8,
Delaware Code by adding new section 203, Tender Offers, 60 Del. Laws, ch. 371
(hereinafter "the Act") (effective May 1, 1976). Reprinted in 2 DEL. J. CORP. L, 170
(1977).
5. VA. CODE §§ 13.1-528 to 541 (1973); see Comment, Take-ouer Bids in Virginia,
26 WASH. & LEE L, RE V. 373 (1969); Omuo Rev. CODE ANN. § 1707.04, 1 (Baldwin)
(1975); See Sommer, The Ohio Takeover Act What Is It? 21 CASE WEST. RES L. REV.
681 (1970). An exception among early regulatory acts in not requiring agency filing or
providing administrative hearing is NEv. REV. STAT. §§ 78.376-.3778 (1973).
A comparison of the first 11 state acts may be found in Vaughan, State
Tender Offer Regulation, 9 REV. OF SEC. REG. 969 (1976). See also Steinberger, New
York's Takeover Act, 9 REv. OF SEC. REG. 807 (1976).
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management and presented so many obstructions to the successful
consummation of tender offers, as to effectively preclude the making.of such
offers. It was the opinion of the committee that regulation which would have
the effect of discouraging tender offers would not be in the best interests of
Delaware corporations or their shareholders, 6 in light of the fact that, when
a tender offer is made, it is shareholders in the offeree company who benefit
7
most directly and immediately.
The committee's decision to recommend state regulation was based on
several considerations. First, it was felt that despite regulation under the
Williams Act,8 which aims at achieving a balance among the interests of
offerors, present management, and shareholders, 9 the advantage remains
with the offeror. Neither shareholders nor management are assured
sufficient time to assess terms of a tender offer. A particular concern of the
committee was the "blitz" or "Saturday night special": 0 under rules of the
Securities and Exchange Commission" an offeror may file the required form
with the Commission, give notice to the offeree company, and publish the
offer in a business journal on the same day.' 2 If the offer does not limit the
number of shares to be accepted, it may be made on a Monday, and
consummated by purchase of shares tendered on the following Monday. 13

6. Arsht, supra note 3, at 20.

7. Take The Money and Run: Tender Offers Invariably Benefit Shareholders,
Dec. 8, 1975, at 11.
In addition to market effects of offeror or management action, the offer is
likely to stimulate management re-evaluation of corporate policy or personnel, with
beneficial results. See Bromberg, supra note 1, at 620-21.
8. 15 U.S.C. §§ 78m(d)-(e), 78n(d)-(f) (1970) (The corresponding provisions of the
Securities Exchange Act of 1934, §§ 13(d)-(e), 14(d)-(f); SEC Rules and Regulations are
found at 17 C.F.R. §§ 240.13d-e and .14 d-f.)
9. See I.R. REP. No. 1711, 90th Cong., 2d Sess. (1968); S. REP. No. 550, 90th
Cong., 1st Sess. (1967).
10. Interview with Lewis S. Black, member, Delaware tender offer legislative
drafting committee; Chairman, Subcommittee on Proxy Solicitations and Tender
Offers, Federal Regulation of Securities Committee, Section of Corporation, Banking
and Business Law of the ABA, Jan. 5, 1977.
11. 17 C.F.R. § 240.14-1 (1976).
12. See Bromberg, supra note 1, at 630-31. Although in Delaware the stockholder
list is available to a shareholder for the purpose of making a tender offer, Mite Corp.
v. Heli-Coil Corp., 256 A.2d 855 (Del. Ch. 1969), E. L. Bruce Co. v. State ex rel. Gilbert,
144 A.2d 533 (Del. 1958), uncooperative management may delay an offer by refusing
inspection. Journals and brokers are relied on to communicate the offer.
13. 15 U.S.C. § 78(n)(d)(5) provides withdrawal rights for seven days, effectuating
a seven-day minimum duration. 15 U.S.C. § 78(n)(d)(6) requires pro rata purchase for
the first 10 days where the offer is for less than all shares, creating a ten-day
minimum period.
Proposed Rules 240.14d-5 and 14e-2 would eliminate the "blitz" by creating
additional withdrawal rights, extending the time from the present seven days to ten
business days, thus providing two weeks for target response; and requiring a
minimum duration of fifteen business days, ensuring three weeks for shareholder
consideration. Exch. Act. Rel. No. 34-12676 CI80,659) (Aug. 2, 1976) 2 FED. SEc. L. REP.
BARRON'S,

(CCH) %24,285A; 24,291B.
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To make the offer attractive to the shareholders, the common practice is
to offer at least twenty percent more than the current market price.' 4 Thus
intense pressure is generated on the shareholder to take his quick profit
while he can, particularly if no alternative is offered by management for his
consideration. Often the board of directors of the offeree company is widely
scattered, making it difficult, if not impossible, for the board to meet, assess
the offer, and make a recommendation to the stockholders. Exploration of
alternatives which might be of equal or greater benefit to shareholders, such
as exchanges of stock, merger, sale of assets, or other offers, is precluded by
the shortness of the time available for action. Requiring that the offeree
company have sufficient notice' 5 to respond to a tender offer works to the
advantage of shareholders. Where management decides to oppose the offer,
its recommendation provides additional information to the deliberating
security holder.' 6 Since retention of control is a possible motive in opposing
a tender offer, management should be prepared to establish that its
opposition is prompted, not by self-interest, but by a bona fide judgment as
to the interests of the corporation and its shareholders. 17 Therefore, its
arguments against tender should provide information of a kind and quality
useful to a prospective tenderer. Moreover, management resistance often
results in a higher price.' 8
14. Hayes and Taussig, Tactics of Cash Takeover Bids, 45 HARv. Bus. Rv. 135,
139-40 (1967).
15. The assessment of what notice is sufficient ranges from the seven days
effectively provided (by means of withdrawal rights) under the Williams Act, to at
least 76 days in Hawaii (REv. STAT. §§ 417 E-1 to 15) (Supp. 1975) (60 days prior
notice, and withdrawal rights until the last five days of the offer, which must have an
overall duration of at least 21 days).
16. See, e.g., defensive publicity statements of B. F. Goodrich, N. Y. Times, July
24,1969, at 55, and Aug. 7,1969, at 53; Colorado Interstate Corp., N. Y. Times, July 20,
1972, at 45; Sinclair Oil Corp., Wall St. J., Dec. 13, 1968, at 27; and others cited in
ARANow and EINHORN, supra note 1, at 335 app. L (Compilation of Examples:

Invitations, Notices & Defensive Publicity).
17. It is uncertain what standard is to be applied to such recommendations.
'Trimary purpose" is the test in, e.g., Condec Corp. v. Lunkenheimer Co., 230 A.2d
769, 775-76 (Del. Ch. 1967) (no proper purpose for issuance of stock); ef. Cheff v.
Mathes, 199 A.2d 548 (Del. Ch. 1964) (proper purpose for corporation's purchase of its
own shares).
If management is required to justify the expenditure of corporate funds in
resisting an offer, the tender offer battle is closely analogous to a proxy contest; the
expenditure is justified where the contest involves "a question of policy as
distinguished from personnel of management," Hall v. Trans-Lux Daylight Picture
Screen Corp., 171 A-2d 226, 228 (Del. Ch. 1934).
Another possibility is that management's negative recommendation may
cause the offer to be withdrawn, depriving the shareholders of the premium originally
offered.
Standards of management conduct are discussed in Bromberg, supra note 1,
at 656-58, 664-65; Leech and Mundheim, The Outside Directorof the Publicly Held

Corporation, 31 Bus. LAw. 1799, 1819-21 (1976); Fleischer, Defensiue Tactics in
Tender Offers, 9 Rlv. OF SEC. REG. 853 (1976).
18. Leech and Mundheim, supra note 17, at 1820; Fleischer and Mundheim, supra
note 1, at 323. The same factors that attracted the attention of the first offeror may
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The problems incident to the "Saturday night special," exacerbated by
the increasing use of the tender offer mechanism, led to the regulation of
tender offers in Delaware. The intent was to eliminate such abuses with the
minimum possible inhibition of tender offers. 19
GENERAL PROVISIONS

The Act applies to any offer to purchase or solicitation to tender equity
securities, made to more than thirty shareholders 2 of a Delaware corporation, if thereafter the offeror (and his associates) would be beneficial
owners 21 of five percent or more of rely class of equity securities of the
offeree company. 22 The offeror must give notice of his intention to make a
tender offer to the offeree company at its registered office or principal place
of business, at least twenty days and no more than sixty days before the
offer is made to shareholders.2 3 Unlike most state takeover acts, Delaware's
has no requirement that the information required to be disclosed in this
notice be filed with any state agency or official; 24 no provision is made for
administrative hearing or ruling; 25 no practice is termed false, deceptive or

misleading; 26 no criminbd penalties are imposed. 27 Another clause absent
interest others, alerted either by the offer, or by the invitation of management; the
original offeror may seek to overcome management opposition by increasing the
consideration offered; management action in raising the dividend, or going into the
market to purchase its own stock, may cause the price to rise.
19. See, Legislation,supra note 4, at 174. See also.Arsht and Black, Analysis of
the 1976 Amendments to the DelaWare CorporatioiLaw, 2 CORP. (P-H) 387, 388n.,
"bias to mild regulation."

20. This limitation excludes close corporations, which may have no more than 30
shareholders, defined at 8 DEL. C. § 342 (1975), as well as offers to a limited number of
shareholders of a publicly-held company. Compare Appendix, Col. VIII, D & E.
21. "Beneficial ownership" is not defined in the Act. See text abcompanying notes
64 and 65 infra.
22. §203(c)(2).
23. §203(a)(1).
24. See Appendix, Col. IV.

25. Id., Col. X. Only Delaware and Nevada do not require that information be
filed with a state agency. All require notice to the target company, and provide lead
time either by requiring filing 10 or more days before the offer can be made, or by
providing that the offer may not be effective for some minimum post-filing period. In
those states which provide administrative hearings (all regulating states except
Colorado, Delaware, Maryland, and.Nevada) such proceeding may be required where
requested by the target company or other specified party, or may be discretionary
with the named agency or official; upon request for hearing, the offer is postponed
until there is a finding that it complies. IDAHO CODE § 30-1503(4) (Cur. Supp. 1976)
provides that "a take-over offer becomes effective when approved by the director" [of
the department of finance]; if no affirmative action is taken, the offer may not be
made.
26. See, e.g., COLO. REV. STAT. § 11-51.5-106(1) (Cum. Supp. 1976) which imposes
civil liability on "any offeror who makes a takeover bid which does not comply with
[this section] . . ." or who does so "by means of an untrue statement of a material
fact, or any omission to state a material fact, necessary ... to make the statement
made ... not misleading." The burden of proof in regard to scienter is on the offeror.
27. Most states impose criminal penalties for fraud or non-compliance. There is
great variation among the statutes in regard to what constitutes fraud, some simply
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from section 203 is the provision for service of process on foreign
offerors.28

It should be noted that in the case of exchange offers,2 it will

ordinarily be necessary to comply not only with the tender offer regulations
of the General Corporation Law, but also with, the registration and
disclosure requirements of the blue sky laws,30 whose definition of "sale" 31
includes exchanges of stock. The Delaware Securities Act regulates the sale
of securities in Delaware, while the Tender Offer Act regulates only offers
granting the state commission power to define fraudulent acts, others enacting
provisions similar to ID. CORP. & Ass'NS. CODE ANN. § 11-904 (Cum. Supp. 1976).

(a) It is unlawful for any offeror or target company or any controlling person
of an offeror or target company or any broker-dealer acting on behalf of an offeror
or target company to engage in any fraudulent, deceptive or manipulative acts or
practices in connection with a take-over offer.
(b) Fraudulent, deceptive and manipulative acts or practices include,
without limitation:
(a) Publication or use in connection with the offer of any untrue statement of
a material fact or omitting to state a material fact necessary in order to make the
statements made, in light of the circumstances under which they are made, not
misleading, but not including the mailing by a target company to its stockholders
of notices or solicitation materials published by an offeror;,
(2) Sale by any director, officer or controlling stockholder of a target
company in connection with a take-over offer of all or part of his equity securities
to the offeror for a consideration greater than that to be paid other stockholders
pursuant to the offer;
(3) Refusal in bad faith by a target company to permit an offeror who is a
stockholder of record, who is entitled to do so pursuant to the applicable corporation statute, to examine and make extracts from its list of stockholders for the
purpose of making a take-over offer in compliance with this subtitle;
(4) Acquisition by or through a broker-dealer acting on behalf of an offeror
of any equity security of the target company in connection with a take-over offer
unless the broker-dealer files with the Commissioner such information as he
requires and to the extent permitted by rule or order by the Commissioner, or
unless the broker-dealer did not know and in the exercise of reasonable care could
not know that the person for whom it acted was an offeror or that the acquisition
was in connection with a take-over offer.
The statutes provide rights and remedies in addition to those previously
existing in common law or other statutes.
Criminal prosecution in a proper case may be possible for violation of 11 Dni.
C., Crimes and Criminal Procedure § 906(6) (1975), makingit a class A misdemeanor
to make false and misleading statements in promoting the sale of securities.
28. Ohio, Kentucky and Kansas have no "long-arm" provisions as part of their
takeover laws; all three provide penalties and liabilities by reference to their blue sky
laws. It is likely that the relief suggested at § 203(e), "directing the (offeree] corporation to refuse to transfer [shares] on its books" will suffice to make the offeror appear;,
note that overall effect resembles injunctive relief
29. The consideration in an exchange offer is shares of stock. See Bromberg,
supra note 1, at 613.
30. 6 DEL C. §§ 7301-7328 (1975).
31. Id., §7302(11)(c).
(c) Every sale or offer of a warrant or right to purchase or subscribe to
another security of the same or another issuer, as well as every sale or offer of a
security which gives the holder a present or future right or privilege to convert
into another security of the same or another issuer, is considered to include an
offer of the other security.
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for shares of Delaware corporations, regardless of where made. Thus there
might be an exchange tender offer seeking shares in a Delaware company
having no Delaware shareholders, which would be regulated as a tender
offer, but not as a sale of securities. Ordinarily, the notice, duration and
withdrawal rights provided under section 203 must be complied with whether
the consideration offered is cash or stock. In exchange offers, the notice and
disclosure provisions provide offeree companies little protection beyond that
already provided by the far more extensive blue sky registration and
disclosure requirements. Clearly, then, the surprise cash offer is the primary
target of those provisions.
An exchange of securities pursuant to resolution of merger is specifically
excluded from the operation of the Securities Act;3 2 a similar exemption is
not enumerated in section 203, though it does appear in the takeover acts of
some states. 33 Because it is part of the General Corporation Law, as are
merger and sale of assets procedures, 34 this Act, which defines and
prescribes the manner of effectuating a tender offer, cannot be construed to
make a merger or similar statutory proceeding a tender offer. 35 The tender
offer, merger, or sale of assets, though they may share certain attributes,
and may result in amalgamation, are independent statutory procedures
36
under Delaware law.

The Act does not provide for the communication to shareholders of the
information disclosed to the offeree company.3 7 The extent to which the
offeree board may be under a duty to make disclosure to shareholders is left
for judicial determination. 38
32. Id., §7302(11)(d).
33. See Appendix, Col. VIII, H.

34. 8 DEL. C. §§ 251-262 (merger and consolidation); § 271 (sale of assets) (1975 &

Supp. 1976).
35. The Act was not intended to be so construed. See Arsht and Black, supra note
19, at 390.
36. See, e.g., Fed. United Corp. v. Havender, 11 A.2d 331 (Del. 1940); Hariton v.
Arco Electronics, 188 A.2d 22 (Del. Ch. 1962), aff'd 188 A.2d 123 (Del. 1963). See also
Folk, De Facto Mergers in Delaware:Hariton v. Arco Electronics,Inc., 49 VA. L. Rv.
1261 (1963). As a proceeding under a different section is not a de facto merger, so a
merger is not a de facto tender offer.
37. A majority of states do not require disclosure to shareholders of all
information filed; most require public disclosure of the terms and conditions of the
offer at the time of filing. (Since most of the statutes regulate hostile offers only, it
may be presumed that management will communicate information which in its view,
is detrimental to the offeror.) See Appendix, Col. IV.
38. There are a number of unanswered questions in this area. First, is
management required to disclose information about the offeree company which might
influence shareholders? In Speed v. Transamerica, 99 F. Supp. 808 (D. Del. 1951),
management failure to disclose hidden values was a breach of duty, but it was such
breach because management sought to appropriate the assets to itself, to the
exclusion of the minority. If management does not gain by non-disclosure, may it
allow shareholders to lose thereby?
Second, will the adequacy and veracity of statements made by opposing
management be measured by a standard different from that of acquiescing
management? Given the possible conflict of interest in the former situation, where the
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Section 203(a)(2) explicitly provides that the offer remain open for at
least twenty days. During this initial period, the offeror may not take up,
and shareholders may withdraw, tendered shares. If the offer is amended to
change the number of shares sought, or the consideration offered, the offer
as amended must remain open for a period of ten days, during which time
the same withdrawal rights and purchase limitations apply. 39 It does not
require, in amended offers, that all tendering shareholders receive the
highest price; in this it is unique.40 The language of the statute does not
unequivocally prohibit an offeror's purchasing tendered shares at the end of
the initial twenty-day period, and then amending his offer to seek additional
shares at a higher price. While withdrawal rights remain in force, the
omission of a "highest price" provision should make no difference, as it
would be no more than a pro forma exercise to require withdrawal and retender to obtain the higher price. It is not certain, however, that the
additional ten-day open period after a revised offer reinstates withdrawal
rights as to shares tendered earlier and already purchased. If a purchase
made when allowed by the statute is a binding contract, though the offer
may not be concluded because subsequently revised (or because the
termination date has not arrived), there is no reinstatement of withdrawal
rights; the offeror who amends after twenty days may take up shares at
different prices, so long as the offer is not subject to the Williams Act or
other state act. Such a situation is sufficiently unusual to have been
unforeseen. If, on the other hand, the term "open" means that no contract
for purchase and sale of the securities which are the subject of the offer may
be deemed final until the offer may "close," then any shares tendered
pursuant to the offer may be withdrawn during any "open" period, and no
price appears adequate, a standard more exacting than "business judgment!' may be
imposed. See note 17 supra;compare the extent of management's duty to shareholders
in Condec Corp. v. Lunkenheimer Co., 230 A.2d 769 (Del Ch.1967) (issuance of shares
to thwart offer), Schnell v. Chris-Craft Ind., 285 A.2d 437 (Del. 1971) (change of date of
annual meeting to inhibit proxy contest), and Bennett v. Propp, 187 A.2d 405 (Del. Ch.
1962) (chairman's purchase of bloc of corporation's shares on behalf of corporation to
avoid loss of control) with Cheff v. Mathes, 199 A.2d 548 (Del. Super. Ct. 1964)
(corporate repurchase to assure continuity of corporate policy), Bruce v. E. L Bruce
Co., 174 A.2d 29 (Del. Ch.1961) ("fraud" standard in test of "interested" merger), and
Allied Chemical & Dye Corp. v. Steel & Tube Co. of America, 120 A. 486 (Del. Ch.
1923) (incidental and collateral personal gain is not badge of fraud in sale of assets).
Although the Delaware courts have developed varying standards to promote
different policies and accommodate different interests, the conflicts inherent in tender
offers are not clearly analogous to other situations. The application of federal
standards developing under Rule 10b-5 and § 14(e) adds mystery to confusion. See
Schmults and Kelly, Disclosure in Connection with Cash Take-Ouer Bids: The New
Regulations, 24 Bus. LAw. 19 (1968); Krasik, Tender Offers: The Target Company's
Duty of Disclosure,25 Bus. LAw. 455 (1969); Haft, Disclosure in Cash Tender Offers, 8
REv.OF SEC. REG. 975 (1975).
39. Compare Appendix, Col. VII.
40. The acts of every state, except Delaware, impose requirements similar to that
of 15 U.S.C. § 78n(d)(7), which requires an offeror who increases the consideration to
be paid during the course of the offer, to pay the increased consideration to security
holders who tendered before the increase was announced.
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"highest price" provision is necessary. This seems to be the intent, in view of
the fact that the initial twenty day period is a minimum "open time"; vide
"at least 20 days" and "an additional period of at least 10 days."141 If a
highest price provision was meant to be implicit in the extensive grant of
withdrawal rights, the language leaves open the possibility of a contrary
result, at least until such time as judicial interpretation adds a gloss to the
statute.
Where the offer is for less than all of the outstanding securities, the Act
eliminates the race to tender by requiring pro rata taking up of securities
tendered during open periods.42
SUBSEQUENT

OFFERS

A unique provision is section 203(b) dealing with subsequent offers.
Once an offer has been made in compliance with the Act, a different offeror,
immediately upon disclosure of the required information, may thereafter
make his offer at the time the original offer may be made. A subsequent
offeror who makes disclosure to the offeree company during the twenty-day
period in which an original offer is pending, may communicate his offer to
shareholders on the same day that the original offer may be communicated
to them.43 Where an offer has already been communicated to shareholders, a
second offeror who has properly informed the offeree company may
immediately communicate the terms of his offer to the shareholders; shares
may be taken up pursuant to either offer when the first offeror may
purchase. 44 The effect of this section is to encourage competing tender offers
by waiving the statutory minimum notice and duration.
The provisions of section 203(b) apply "notwithstanding" the preceding
section, 45 and do not provide any minimum duration for a competing offer.
Thus, it might be possible to make a second offer more than ten days after
the original offer is published, without affecting the date on which shares
may be purchased. 46 If the original offer is then revised, the revised offer
41. ARANow and EINHORN, supra note 1, at 135-36 discusses the possibility,
under § 14(d)(7), of concluding the first offer, then making a second at a higher price,
suggesting that such a procedure appears to be an attempt to exploit investors, and
might constitute fraud under Rule 10b-5 or § 14(e), as an attempt to avoid § 14(d)(7).
(Absent any comparable provision in the Delaware act, in those situations where the
Williams Act does not apply, a similar course of conduct is not necessarily
fraudulent.) The authors also question whether the highest price provision is needed
in the interest of fairness to shareholders.
42. § 203(a)(3). See Appendix, Col. VI. All tender regulations provide for some
minimum period of pro rata purchase, where offers for less than all shares are
permitted. A number of statutes are modeled on the Williams Act, 15 U.S.C.
§ 78(n)(d)(6); shares tendered in the first 10 days or the 10 days following revision of
the offer, must be taken up pro rata.
Hawaii and Massachusetts require an offeror to accept all shares tendered as
does Ohio, by Exec. Order (Feb. 3, 1976) (approvingrule COs-2-041(A)).
43. § 203(b)(1).
44. § 203(b)(2).
45. § 203(a); notice, duration, withdrawal rights, and pro rata purchase.
46. § 203(b)(2).
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must remain open for ten days,47 so that the second offeror becomes eligible
however, the intent of this section is to
to purchase shares before the first. If,
place the second offeror in the same position that the original offeror would
have been in, then the later offer should be treated as if it were a revision of
the first, which must remain open for ten days. Since ten days is the
prescribed minimum time for shareholder assessment of a revised offer,
there seems no policy reason for not allowing the same period for assessing
competing offers. The resultant delay of the time the offer may terminate
should be minimal, as it is to the advantage of each offeror to make his bid
before offerees have committed themselves.4 8
COVERED TRANSACTIONS

By definition, an offer to fewer than thirty security holders, or one
which would not result in ownership of five percent of any class of equity
securities, is not a tender offer. 49 Further, as part of the General Corporation
Law the Act applies only to offers to purchase shares of corporations
organized thereunder.5 0 Offers by a corporation to purchase its own shares,
47. § 203(a)(2)-(3).
48. Arsht and Black, supra note 19, at 389, suggest that this unanticipated
difficulty be overcome by treating the revised offer as a subsequent offer, thus
waiving the 10-day period as to both. This would eliminate postponement of the
closing date, but would also appear to hinder the development of the "auction market'
thought desirable by the drafters (see Commentary, reprintedin 2 DEL.J. CORP.L. at
173) be effectively limiting the competition to the initial 20 days.
49. § 203(c)(2). The minimum beneficial ownership triggering take-over regulation
ranges from 5% to 20%. See Appendix, CoL I.
50. Id.Contacts with the regulating state other than incorporation are frequently
set forth as bases of jurisdiction. As a result, it is possible for an offer to be subject to
regulation by more than one state, as well as the Williams Act. See Appendix, Col. L
Compliance with the various provisions will be confusing, at best. In some
cases, notably where a hearing intervenes to delay the effective date, it may be
impossible. The first case decided under § 203, Royal Indus., Inc. v. Monogram Indus.,
Inc., 366 A.2d 839 (Del. Ch. 1976), demonstrates the problems that may arise from
differing disclosure requirements. Defendant delivered to plaintiff's president, at
plaintiffs attorney's office, a letter disclosing the terms and conditions of the
proposed offer. (Both are Delaware corporations doing business in California.)
Though this procedure did not strictly fulfill the statutory requirements, the court
found that it accomplished the purpose of the notice provisions. Monogram's offer,
however, sought to acquire only 55% of Royal's stock; it was therefore required to
furnish its balance sheet and income statements. Instead, it furnished copies of its
federally required Schedule 13D. The court restrained defendant from commencing the
offer.
I am satisfied that the consolidated balance sheets and income statements
furnished to Mr. Johnson by defendant on October 21, 1976 were not the
equivalent of Monogram's own balance sheet and income statements. Significantly, the papers specified in the statute are those required to establish the
lawfulness of a dividend, the propriety of the purchase or redemption of shares of
stock and the establishment of the existence of a surplus, information which, in
the clear language of the statute, was intended by the Legislature to be required to
be furnished to the management of a target corporation in connection with an
invitation for tenders of stock such as the one here proposed. And the fact that the
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or those of another corporation of which the offering corporation is the
majority shareholder, are not treated as tender offers; 51 also excluded are
ordinary broker-dealer transactions involving neither solicitation nor
unusual fees. 52 All other offers are covered. This broad coverage -benefits
shareholders by requiring compliance with the durational and withdrawal
rights provisions, even where the prior notice provisions are of little or no
practical effect. The most frequent examples of such situations, often
excluded from state regulation, are cases where the offeror and the offeree
company have reached an agreement, or those in which the offeror does not
seek control. 53 Such exclusions are unnecessary where the regulatory scheme
presents few barriers to the making of an effective tender offer.
Whereas treatment as a tender offer (and concomitant disclosure
requirements) is determined in other states by the offeror's intent to gain
control, 54 no control factor is found in the Delaware act. Instead, the
consolidated financial statements which were furnished allegedly disclose more
and different information than the offeror's own financial reports required by the
statute would have disclosed does not change the clear wording of the statute here

in issue.
366 A.2d at 842. Reversing by order, 376 A.2d 650 (Del. 1976) (confirmatory opinion,
Feb. 18, 1977), the supreme court found that the terms "balance sheet" and "income
statement" were accounting terms, and could mean either parent-only or consolidated
reports.
Though offeror Monogram, in this instance, was not greatly hindered,
obtaining an order on appeal in three days and making the offer as planned, the case
demonstrates the difficulties created by the multiplicity of requirements, which have
led a number of commentators to urge federal pre-emption of tender offer regulation.
See ARANow and EINHoRN, supra note 1, at 156-158; Note, Commerce Clause
Limitations upon State Regulation of Tender Offers, 47 S. CAL. L. REV. 1133 (1974);
State Takeover Statutes and the Williams Act - A Report of the Subcommittee on
Proxy Solicitations and Tender Offers, Federal Regulation of Securities Committee
(Section of Corporation, Banking and Business Law of the ABA) 32 Bus. LAw. 187
(1976); but see Shipman, Some Thoughts About the Role of State Takeover
Legislation: The Ohio Takeover Act, 21 CA.SE WEST. REs. L. REv..722, 740-61 (1970).
51. §203(c)(3)(1). See Appendix Col. VIII, B. Corporate repurchase as a defense

tactic may reduce the number of shares available to the offeror (note that it
simultaneously reduces the number outstanding, and the number needed for control),
and may drive up the price by increasing demand. SEC Rule 13e-1 prohibits such
purchases during a tender offer unless specified information has been filed and sent to
shareholders within the preceding six months.
52. Most state acts explicitly provide a similar exemption, and/or define
"participant in a takeover bid" or one "materially aiding" such bid as subject to
liability for violation. A few states require that a takeover bid be made only through a
state licensed securities broker, see, e.g., OHIO REV. CODE ANN. § 1707.041(c);
§§ 1707.14-.19 (Baldwin) (1975).
53. For the most common exemptions see Appendix, Col. VIII, A-J. (Because of
the variety of limitations and liabilities in the statutes, the broker-dealer exemption is
not listed in Col. VIH.)
54. Id., Col. VIII, B, C, and F. For example, Colorado (REV. STAT. § 11-51.5-104(3)
(Cum. Supp. 1976)) exempts offeree board-approved offers from prior notice, but the
equivalent of SEC filing is still required; Idaho (CODE § 30-1501(e) (Cum. Supp. 1976))
exempts approved offers, and further (§ 30-1502(e)(3)) allows short form filing of
ownership information where the owner certifies that the securities were acquired "in
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disclosure required is minimally burdensome, being limited to explicit
description of the offer itself, name and address of the offeror (or its directors
and principal officers); present beneficial ownership, by the offeror or any
associate, of any equity securities of the offeree; and description of contracts,
agreements or understandings with respect to such securities, to which the
offeror or any associate is a party.55 In effect, the offeror is required to do no
more than give notice of the pending offer, and reveal the extent of his
position in the offeree company's stock. If the offeree company wants more
information, it must seek it out; adequate time is provided for it to do so.
The final phrase of the section demands more extensive disclosure
where the offer is for less than all of the outstanding equity securities
"issued by the corporation." This provision differs radically from the pro
rata provision,56 in that it is not limited to securities of the class for which
the offer is made as the pro rata provision necessarily must be. Thus,
whenever a successful tender offer will result in continued equity participation in the offeree company by public shareholders, the financial background of the offeror becomes an important factor, both for management
and offerees. The shareholder, in particular, must consider the prospects of
the corporation, in addition to any immediate economic benefits of
tendering. The Act then requires delivery of the offeror's balance sheet for
the preceding fiscal year, and income statements for the past three years.6 7
The terms and conditions of the offer, which must be included in the
notice to the offeree company, include the type or class, and number of the
securities to be purchased, or the means of determining such number;, the
consideration to be offered; the conditions, if any, upon which acceptance
will be made; the date when the offeror may first purchase; and the overall
58
duration of the offer.
DEFINITIONS

Any person, corporation, partnership, unincorporated association, or
other entity, and any combination of these, which makes an offer, or intends
to jointly vote purchased shares, is considered "an offeror."5 9 An "associate
of the offeror" includes (1) any corporation or organization in which the
offeror is an officer, director, partner, or owner of ten percent or more of any
the ordinary course of his business, and not for the purpose of... influencing the
control of the issuer." The abbreviated filing requires only name and address, the
number of shares beneficially owned, and when they were acquired. Leaving aside the
terms of the tender offer, § 203(a) requires in addition only disclosure of agreements
with respect to equity securities of the offeree company.
55. § 203(a)(1); compare Appendix, Col IX.
56. § 203(a)(3); see text accompanying note 42 supra.
57. Even in this case, the disclosure required is less extensive than that of other
takeover acts. See Appendix, Col IX. Where the offeror intends to purchase all shares
tendered, the value to the shareholder of the extensive disclosure required by the
Williams Act (and similar state statutes) has been questioned; see Brudney, A Note on
Chilling Tender Solicitation, 21 RUTGERS L. REv. 609, 616 (1967).
58. § 203(a)(1).
59. § 203(c)(1).
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class of equity securities; (2) any officer, director, partner, managing agent,
or ten percent owner of the offeror, (3) any trust or estate of which the offeror
is trustee or similar fiduciary, or in which he or it has a substantial
beneficial interest; (4) the spouse of the offeror, or any relative of the spouse
or of the offeror in the home of the offeror.60
A tender offer is "made" when it is first communicated to the security
holders.61
An "equity security" is any stock or other obligation conferring voting
rights, and includes any rights which the holder may exercise to enable him
to vote, such as options, warrants or convertibles. 6 2 Since equity securities
are limited to securities carrying, or having the potential to carry, voting
rights, the determination of ownership of five percent of "a class of equity
securities" for purposes of section 203(c)(2) must be based on the percentage
of ownership in relation to the class into which such securities may be
converted, or which there is a right to acquire, as the owner of convertible
03
securities or warrants has no voting rights until his option is exercised.
Throughout the Act, wherever a specified percentage of ownership gives
rise to a relationship or an obligation, the undefined phrase "beneficial
owner" is used. No problem arises in the case of securities held in street
names; the broker nominee does not receive the income, nor can he sell or
vote the securities. 64 Where, as here, it is the purchase of voting rights
(equity securities) that is regulated, a difficulty arises when the right to vote
is divorced from the other perquisites of ownership, whether legal or
equitable. Thus an investment account manager, for example, is a beneficial
owner for purposes of this section. Because the Act is enforceable only at the
suit of one harmed by a violation of its provisions, an action for violation
would be forthcoming only when an offeree or, more probably, an offeree
company, viewed such account manager or trustee as a threat.65
PERmIssivE REGULATION

The corporation may provide in its certificate of incorporation that
tender offers for its securities are not subject to this section.66 The more
common situation is enactment of discriminatory voting provisions to
60. § 203(c)(6). Most state statutes have similar provisions, while some use the
terms "affiliate" or "jointly controlling person" without further definition.
61. § 203(c)(4). This clause may create difficulties in cases of dual regulation, if
another state requires communication of the terms and conditions of the offer at the
time of filing. However, it seems to be limited to the purpose of definition, and should
not prohibit earlier communication of terms to offerees.

62. § 203(c)(5).
63. Compare SEC Rule 13d-3.
64. § 203(c)(3)(ii) exempts the dealer for his own account who makes no
solicitation and receives no unusual fees.
65. Under other statutes, more crucial questions are raised for such parties. See,

e.g., Hoffman, Beneficial Ownership, 8 Rxv. OF SEc. REG. 813 (1975); Steinberger,
supra note 5, at 809-10.
66. § 203(d).
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discourage or thwart tender offers.67 Nevertheless, there may be cases where
a corporation prefers that offers for its shares be subject only to federal
and/or other state regulation, or possibly to none.
ENFORCEMENT

The Court of Chancery is vested with exclusive jurisdiction to hear and
determine alleged violations and provide appropriate relief.68 No state
official is given standing to seek an injunction or empowered to enforce the
Act by delaying the effectiveness of the offer.6 9 The Court may award any
appropriate relief; the Act suggests the propriety of directing the corporation to refuse to transfer shares on its books, or to refuse to recognize the
vote with respect to securities acquired in violation of its provisions.
CONCLUSION

The Act reflects a perception of the tender offer as a legitimate device,
the use of which may serve the interests of offerees as much as offerors; it
further reflects a judgment that whether or not the offer is successful, it is
not inherently damaging to the offeree company (as distinct from its
management). It eliminates the surprise offer, which attempts to foreclose
resistance and competition, and thereafter allows freedom for the trading
market, and other economic forces, to respond. Where the offer is for all the
equity securities, shareholder interests are seen as primarily financial; the
plans the offeror may have for the target company are not relevant to the
shareholder's decision to hold, sell or tender. He is, of course, interested in
the offeror's ability to pay; that concern is not dealt with in the offer for all
shares, beyond providing time for inquiry. Management's duty to shareholders and to the corporation, as well as its own interests, justify requiring
offeree management to investigate the offeror, rather than placing on him
the burdens of extensive and often irrelevant disclosure. The same
considerations should protect offerees where the offer seeks less than all
shares; while the disclosure there required is more extensive, it remains far
less than that of comparable statutes. The sixty-day maximum, 70 in the
absence of provision for amended filings, assures that the information
disclosed is current, and precludes so-called "evergreen" filings.
Opportunity is provided for management to protect its interests; the
offeror will, of course, protect his own. Shareholder interests will be
safeguarded by management, so long as the two coincide. Where they do not,
67. See Mullaney, GuardingAgainst Takeovers - Defensive CharterProvisions,
25 Bus. LAw. 1441 (1970).

Other defense tactics are discussed in ARANOW and EINHORN, supranote 1, at
219-75; Bromberg, supra note 1 and at 641-54; Fleischer, supra note 17, at 858-59;
Kennedy, Defensive Takeover Procedures Since the Williams Act, 19 CATH. U.LRsv.
158, 166 (1969).
68. § 203(e).

69.

Compare Appendix, Cols.

X-XIIL

70. § 203(a)(1). No other state sets a maximum notice period. See Appendix, Col.
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the fiduciary duties of management may not, in all cases, adequately protect
shareholders. The only required disclosure that might serve to protect
offerees is that relating to contracts with respect to securities of the offeree
company. Even this appears to be limited to disclosure of existing
arrangements, not to contracts previously executed; a sale of securities to the
offeror by management, prior to statutory notice of the tender offer, need not
be part of that notice. Moreover, management has no statutory duty to
disclose to the shareholders the information included in the notice.
Inducements to management are not necessarily contrary to shareholder
interests;71 nevertheless, they raise the possibility of conflict and are a factor
for shareholder consideration. 72 As the common law fiduciary duties are
often unclear in the tender offer context, arguably disclosure of special
benefits or inducements to management should be required, where
management recommends acceptance or stands silent.
The alacrity with which the supreme court reversed the Vice73
Chancellor's decision in Monogram Industries v. Royal Industries
indicates that the Act will be construed to avoid conflict with other
regulations which would result in delay, and to effectuate rather than
inhibit tender offers.
Questions remain in regard to the effect of the subsequent offer
provisions, and whether a tendering shareholder is to receive the highest
price after revision of an offer. With the possible exception of the protection
of shareholders vis-a-vis offeree management, the Act is a novel approach to
tender offer regulation, which strikes a reasonable balance among varying
interests.
Alene Berkowitz
71. One such inducement might be higher prices for management shareholdings
(specifically termed fraudulent in several states, see e.g. , MD. CODE ANN. § 11904(b)(2))an discussion at note 27 supra. Note that control premiums are ordinarily
allowed though often criticized; see Brudney and Chirelstein, Fair Shares in
CorporateMergers and Takeovers, 88 HARv. L. REv. 297,330-44 (1974); Schiff, Sale of
Control: The Equal Opportunity and ForeseeableHarms Theories Under Rule 10b-5,
32 Bus. LAw. 507 (1977). Other inducements include employment contracts, or
favorable options for the offeror's stock; see e.g. Singer v. Magnavox Co., C. A. No.
4929 (Del. Ch., Oct. 26, 1976) (order granting motion to dismiss).
72. The standard for determining whether an omission is material under § 14a is
whether there is "a substantial likelihood that a reasonable shareholder would
consider it important in deciding how to vote," TSC Indus., Inc. v. Northway, Inc., 426
U.S. 438, 449 (1976); accord, Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970).
73. 376 A.2d 650 (Del. 1976). See note 50 supra.
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Statutes by State
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V

DISCLOSURE
State
Statute No.; Effective Date
Name of Act
CCH BLUE SKY L. REP.

0

U')
oU)
0

Alaska Stat.
§45.57.010 to .120 (6/8/75)
Take Over Bid Disclosure Act
6029-6029 K

1. At
2. B&V

Col. Rev. Stat.
§11-51.5-101 to 108 (7/1/75)
Investor Protection Act
9,151-9,158
Conn. Pub. Acts
No. 76-362 (6/2/76)
The Connecticut Tender Offer Act
10,151-10,164

0

"1

5%

20

1
2
3a

1. A
2. B

10

1
2
3a

1. A
2. B*

10

1
2
3b

Del. Code
Title 8, §203 (5/1/76)
Tenders Offers
11,131

5%

min. 20
max. 60

2

20

1
2*
3b

21

Hawaii Rev. Stat.
§417E-1 to 15 (5/24/74)
Take Over Bid Disclosure
14,731-14,745

A&d.b.

60

Idaho Code
§30-1501 to 1513 (7/1/75)
Corporate Take Overs
15,171-15,183

1. A&C&D
2. B&C&D

20* 1
2
3b

Ind. Code Ann.
§23-2-3-1 to 23-2-3-12 (5/1/75)
Business Take Over Law
17,151-17,162

1. A
2. B
3. C(1)

20

1
2
3b

Kan. Stat. Ann.
§17-1276 to 1284 (7/1/74)
Take Over Bids
19,351-19,360

1. A
2. B&C

30

1
2

t For explanation of symbols see notes following this Appendix.
* Denotes a substantial variation

21

35

35
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Ix

x

XI XI
HEARINGS

FORM OF OFFER

=

.

0

C)

C)

'a

S-

4

Full
time

B2/3,D,E(100)

1-5

2

10

20

30f+

2,

10

20

10h+

2

60

-

F

Full
time

1st 15;
after 35

A,B2/3,C,F,I

1 SEC,
3,4*

Full
time

Until

A,B,C,D,

1* 4,

"Open"
time

1st 20;
10 postrevision

B1/2,D(30)

N.A.

Until
last 5

B1/2,D,E(100)*

Wims.
Act

E

r)

W
0o
B2/3,DE(100)

last 3

NVms. Act

E(100),G,H,J

3(107a)

1,2,

3

AB,C,D(10),
E(100),F,G,H,
I+,J

1 SEC
2,3

2

20

20

30f+

1-4

2

20

[40]

60h+

1,2

2

15

30

+

Full
time

until
last 3

A,B,C,E(50),

Wms.
Act

None

(B),C,D(15),

FJ

F

390
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V

DISCLOSURE

State

to

D

0

Statute No.; Effective Data

Name of Act

'

CCH BLUE SKY L. REP.
5%

20

1
2
3b,

5%

20

1
2
3b

A
B

5%

20

1
2

1.
2.

A
B

10%

30

1
2
3b

60

Mich. Comp. Laws Ann.
§451.901 to .917 (7/1/76)
Regulation of Certain Stock
Transactions and Offers
25,341-25,357

1.
2.

A
B

5%

10

1
2
3b

60

Minn. Stat.
§80B.01 to 13 (8/1/73)
Corporate Take Over Law
26,211-26,223

1.
2.

A&C(1)&D 10%
B&C(1)&D

10

1
2
3b

Nev. Rev. Stat.
§78.376 to 78.3778 (3/4/69)
Take Over Bid Disclosure Law
31,151-31,169

A

10%

10

2
3a

N.Y. Bus. Corp. Law
§§1600 to 1613 (11/1/76)
Security Take Over Disclosure Act
35,351-35,364

1.
2.

5%

20

1
2

Ky. Rev. Stat. Ann.
§292.560 to .630 (7/1/76)
Take Over Bid Disclosure Act
20,131-20,139

1.
2.

La. Rev. Stat. Ann.
§51:1500 to 1512 (6/28/76)
Business Take-Over Offers
21,151-21,163

A;B;C*

Md. Corp. & Ass'ns. Code Ann.
§11-901 to 908 (7/1/76)
Corporate Take Over Law
23,421-23,428

1.
2.

Mass. Ann. Laws
Ch. 110C, §§1-13 (5/22/76)
Regulation of Take Over Bids in
the Acquisition of Corporations
24,261-24,273

* Denotes a substantial variation.

A
B&C

A
B&C

21

35
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Ix

XI

X

XII

XII

HEARINGS

FORM OF OFFER

csC

0

0E

too

X

-j

*

~~

1,2

1

10

40

60f

A,B,C,E(100),

1-4

2

20

[40]

60h+

Wins. Act

AB2/3,C,D(25),
E(100),F,G,H,J

1 SEC,* 3

N.A.

Until
last 5

A,B2/3,E(25),F

1,2.3

2

200

60

90f*

"Open"
time

1st 60;
30 post,
revision

A,B1/2,C,D(15),
E(100),F,G,H,J

1-4

1

10

20*

20h

Wins.
Act

Wins. Act

AB,C,D*,F,J

1 SEC, 2,
3(107)
2,3

10

20

20h+

B2/3,D,G,I

1,3,5

-

-

-

-

(B),C,D(50),F,

1-4

1

15

40

30h

Wins.
Act

None

(B),C,D(10),

Full
time

Until
last 3

Wins.
Act

Form not regulated

F,G,J

F,*J

G,J

G,J
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III IV

V

DISCLOSURE
o

State0

g

0

Statute No.; Effective Date

9

Name of Act
CCH BLUE SKY L REP.
Ohio Rev. Code Ann.
§1707.041 (10/9/69)
Take Over Bids
38,104-1

1. A
2. B&C

Pa. Stat. Ann.
Title 70 §71-85 (3/3/76)
Take Over Disclosure Law
41,181-41,196

1.
2.

S. D. Comp. Laws Ann.
§47-32-1 to 47-32-47 (7/1/75)
Corporate Take Over Offer Law
44,271-44,317

10%

20

1
2

A
B&C

5%

20

1
2
3b*

1.
2.
3.

A&D
B&D
C&D

10%

10

1
2
3b

Tenn. Code Ann.
§48-2101 to 2115 (3/17/76)
Investor Protection Act
45,191-45,205

1.
2.

A&C
B&C

10%

10

1
2
3b

Utah Code Ann.
§61-4-1 to 61-4-15 (2/5/76)
Take-Over Offer Disclosure Act
47,331-47,345

1.
2.

A
B

5%

20

1
2
3a

15 60

Va. Code
§13.1-528 to 541 (3/5/68)
Take Over Bid Disclosure Act
49,228-49,241

A&d.b.

10%

20

1
2

21

Wisc. Stat.
§552.01 to .25 (7/1/72)
Corporate Take Over Law
52,261-52,285

1.
2.

5%

10

1
2
3b

* Denotes a substantial variation

A&C&D
B&C&D

35
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Ix

m-

xi

XII

XIII

HEARINGS

FORM OF OFFER

ci

x

0

ro.,

3.0)

coc,

(Wms.

None5

(B),C,D(50),F,

Wms.

Wins. Act

1

10

40

60f

AB,C,E(100)*,
F*,J

1

20

30

30h

Wins. Act

AB,C,D(10),F,

1 SEC 2,
2,3

3(10%)

10

20

30f+

Wms.
Act

Wins. Act

B2/3,CD(15),
E(50),F,G,H,J

1,2,3

2

10

20

30f+

1st
10 days

1st 10;
after 60

AB2/3,CF,H,
I

1 SEC

1

100

20

Of+

B2/3,C,D,G,H

1,2,3
5

1

10

40

+

AB,C,D(10),

1 SEC
2,3

2

10

20

Act)
N-A.*

Act

Wms.
Act

Full
time

Wins.
Act

Wins. Act

GJ

G,H,I+,J

E(100),F,H,I+,J

2,3

30f+
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NOTES TO APPENDIX
Roman numerals correspond to the column headings.
I. Target contacts with regulating state
A. Incorporation
B. Principal office; or
principal place of business
C. Substantial assets

II.
Im.

IV.

V.
VI.

VII.

VIII.

(1) Substantial part of assets
D. Registered securities (state or federal)
(d.b. means doing business)
Minimum ownership making regulation operative
Notice provisions take two forms; the first provides that the offer may not
take effect until - i.e., that its duration is to be measured from - a set number
of days after filing and notice; the other requires notice a set number of days
before the offer is "made." Either form results in pre-offer notice.
1. State securities regulating agency. (The term "commission" is used herein
to denominate the state enforcement agent or agency, regardless of how such
agent is designated in or by the regulating state.)
2. Offeree company
3. Shareholders
a. Information filed must be communicated by offeror (sometimes limited
to mailed offers).
b. Terms of offer or fact of filing must be announced; files available for
inspection.
Duration of offer
Williams Act [hereinafter referred to as "Wins. Act"] § 14(d)(6) [15 U.S.C.
§ 78n(d)(6)]
Sec. 14(d)(6) Where any person makes a tender offer, or request or
invitation for tenders, for less than all the outstanding equity securities of
a class, and where a greater number of securities is deposited pursuant
thereto within ten days after copies of the offer or request or invitation are
first published or sent or given to security holders than such person is
bound or willing to take up and pay for, the securities taken up shall be
taken up as nearly as may be pro rata, disegarding fractions, according to
the number of securities deposited by each-depositor. The provisions of this
subsection shall also apply to securities 'deposited within ten days after
notice of an increase in the consideration offered to security holders, as
described in paragraph (7), is first published or sent or given to security
holders.
Wins. Act § 14(d)(5) [15 U.S.C. § 78n(d)(5)]
Sec. 14(d)(5) Securities deposited pursuant to a tender offer or request
or invitation for tenders may be withdrawn by or on behalf of the
depositor at any time until the expiration of seven days after the time
definitive copies of the offer or request or invitation are first published or
sent or given to security holders, and at any time after sixty days from the
date of the original tender offer or request or invitation, except as the
Commission may otherwise prescribe ....
Comparable to Wins. Act § 14(d)(8) [15 U.S.C. § 78n(d)(8)]
A. The provisions of this subsection shall not apply to any offer for, or
request or invitation for tenders of, any security(A) if the acquisition of such security together with all other
acquisitions by the same person of securities of the same class during
the preceding twelve months, would not exceed 2 per centum of that
class; [Usually found in conjunction with a filing requirement
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B.

C.

D.
E.
F.

G.
H.
I.
J.

I

unrelated to tender offers arising when any person obtains ownership
of a stated per cent of outstanding securities. Where such state filing
requirement has not been complied with, the making of tender offers
may be restricted; see, e.g., S.D. CobiP. LAWS ANN. § 47-32-10; KAN.
STAT. ANN. § 17-1277(b).]
Comparable to § 14(d)(8)(B) "by the issuer of such security"; where a
fraction appears, the statute also excludes offers wherein the offeror owns
more than the stated fractional amount of the outstanding securities of the
target.
(B) represents the situation when the specific exemption of an
offeror's purchase of its own securities is not found in the statute, but is
implied by the exemption of offers receiving the positive recommendation
of the offeree board, or by the definition of tender offer to mean changein
control.
Comparable to Wins. Act § 14(d)(8)(C)
... which the Commission, by rules or regulations or by order, shall
exempt from the provisions of this subsection as not entered into for
the purpose of, and not having the effect of, changing or influencing
the control of the issuer or otherwise as not comprehended within the
purposes of this subsection.
For purposes of this chart, states which (1) exempt in this manner, (2)
limit the application of their statutes to offers seeking control, or (3) allow
abbreviated filing with a certification by the offeror that he does not seek
control, are treated as having "C"-type exemptions.
Isolated offer not made to shareholders generally, or to fewer than a
specified number of shareholders.
Offers where target has fewer than specified number of shareholders of
record (sometimes limited to offers made to all shareholders).
Comparable to ALAsKA STAT. §45.57.110(E):
An offer which the board of directors of the offeree company
recommends to the security holders of the company if the terms of the
offer, including any inducements to officers or directors which are not
available to all security holders, have been furnished to security
holders.
Some omit the disclosure condition, and may or may not require such
disclosure in provisions relating to disclosure and filing.
Offers registered or exempt under Securities Act of 1933 (and, in some
cases, blue sky laws). Provisions of this type generally exempt exchange
offers.
Offers involving shareholder vote: merger, consolidation, or sale of assets.
Offers for securities not required to be registered under Securities
Exchange Act of 1934; 1+: nor under state securities laws.
Where the target is otherwise federally regulated as a public utility or
national bank (or holding company), or a savings and loan association;
and, in some states, where these kinds of companies, or domestic
insurance companies, are otherwise regulated under state law, offers for
their securities are exempt. A number of states provide a 'Tederal
regulation" exemption, but require joint approval by state securities and
banking (or other) commissions. The chart merely notes the existence of
some variant of this exemption.

1. With the exception of Delaware, all states require at least the following
disclosures, comparable to § 13(d)(1)(A)-(E), paraphrased here as a-e. The rules
or definitions of particular statutes make the disclosure required more or less
extensive.
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name, address and business background (some state number of years)
of each offeror, associate, affiliate, etc;
b. source and amount pf funds to be used in making the offer;
c. plans or proposals offeror may have to liquidate, merge, or sell assets
of target;
d. number of shares of target presently owned by offeror;
e. contracts or understandings with anyone with respect to target's
securities, naming parties and giving details.
In addition, (except for Delaware and Nevada, which do not require agency
filing) all require filing similar to § 14(d)(1):
f. All requests or invitations for tenders or advertisements making a
tender offer or requesting or inviting tenders of such a security shall
be filed...
All require that the terms and conditions of the offer be disclosed.
Where the statute allows or prescribes filing as required by the Securities
Exchange Act of 1934, this is noted as 1 SEC.
2. A further requirement is a provision comparable to Ky. REV. STAT.
§292.570(3)(g):
(g) Complete information on the organization and operations of offeror,
including without limitation the year of organization, form of
organization, jurisdiction in which it is organized, a description of
each class of the offeror's capital stock and of its long term debt,
financial statements for the current period and for the three most
recent annual accounting periods, a brief description of the location
and general character of the principal physical properties of the
offeror and its subsidiaries, a description of pending legal proceedings
other than routine litigation to which the offeror or any of its
subsidiaries is a party or of which any of their property is the subject,
a brief description of the business done and projected by the offeror
and its subsidiaries and the general development of such business
over the past five years, the names of all directors and executive
officers together with biographical summaries of each for the
preceding five years to date, and the approximate amount of any
material interest, direct or indirect, of any of the directors or officers in
any material transaction during the past three years, or in any
proposed material transactions, to which the offeror of any of its
subsidiaries was or is to be a party.
3. Filing of written recommendations to shareholders made by target.
4. Disclosure of contracts, negotiations, purchases of securities other than
pursuant to the offer, or other inducement or special benefit, between any
officer or director of the target and the offeror.
5. Comparable to § 14(f):
Sec. 14(f) If, pursuant to any arrangement or understanding with the
person or persons acquiring securities in a transaction subject to
subsection (d) of this section or subsection (d) of section 13 of this title, any
persons are to be elected or designated as directors of the issuer, otherwise
than at a meeting of security holders, and the persons so elected or
designated will constitute a majority of the directors of the issuer, then,
prior to the time any such person takes office as a director, and in
accordance with rules and regulations prescribed by the Commission, the
issuer shall file with the Commission, and transmit to all holders of record
of securities of the issuer who would be entitled to vote at a meeting for
election of directors, information substantially equivalent to the information which would be required by subsection (a) or (c) of this section to be
transmitted if such person or persons were nominees for election as
directors at a meeting of such security holders.
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X. Who determines whether hearing will be held.
1. Commission decides
2. Commission may, and shall, if requested by the offeree board
3. Commission may, and shall, if requested by owners of percentage of
target's outstanding stock.
XI. Hearing must be requested (or ordered) within the stated number of days after
filing. (Where no shorter time is provided, the time at which the offer takes
effect if no hearing is requested or ordered is repeated here.)
XII. Hearing must begin within the stated number of days after filing.
f. Adjudication must be made within the stated number of days after
XIII.
filing; or
h. after the close of the hearing
+ Determination may be delayed if necessary for the protection of
investors; or, once a hearing has been ordered, no offer may be made until
approved by the Commission.
If 'T'but no "+" appears in this column, the number of days shown
represents the maximum time an offer can be delayed without an adjudication
that it is in violation of the statute. Where the time for decision relates, not to
the time of filing, but to the time when the hearing is concluded, the upper limit
of delay is not definitely ascertainable.
Note that many states grant broad powers to their commissions to make
rules, conduct investigations, issue cease and desist orders, etc. Perhaps the
most extensive grant of power is found in VA. CODE ANN. § 13.1-,534 to 538.
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