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PRICE FIXING AND THE PER SE RULE:
A REDEFINITION
BROADCAST MUSIC, INC. v.
COLUMBIA BROADCASTING SYSTEM, INC.
I. INTRODUCTION

On April 17, 1979, the United States Supreme Court in Broadcast
Music, Inc. v. Columbia Broadcasting System, Inc. and American Society
of Composers, Authors and Publishers v. Columbia Broadcasting System,
Inc.' reversed the decision below of the United States Court of Appeals
for the Second Circuit. 2 The District Court for the Southern District of
New York, 3 per Judge Lasker, had held inter alia, that the Columbia
Broadcasting System, Inc. [hereinafter cited as CBS] had failed to prove
that the defendants, American Society of Composers, Authors and Publishers [hereinafter cited as ASCAP] and Broadcast Music, Inc. [hereinafter cited as BMI], violated sections 1 and 2 of the Sherman Act,4 through
the issuance of blanket licenses, granting a non-exclusive right to perform
any of those songs found in either organization's repertoire for a fixed
annual fee. In reversing the district court, the court of appeals, per Judge
Gurfein, found that the licensing system in question was a restraint of
trade through the fixing of prices, and that the defenses of "reasonable1. 441 U.S. 1 (1979).

2. Columbia Broadcasting Sys., Inc. v. American Soc'y of Composers, Authors

and Publishers, 562 F.2d 130 (2d Cir. 1977), reed, 441 U.S. 1 (1979).
3. Columbia Broadcasting Sys., Inc. v. American Soc'y of Composers, 400 F.
Supp. 737 (S.D.N.Y. 1975), restd, 562 F.2d 130 (2d Cir. 1977).
4. 15 U.S.C. §§ 1-2 (1976):
§ 1. Trusts, etc., in restraint of trade illegal; penalty
Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with
foreign nations, is declared to be illegal. Every person who shall make
any contract or engage in any combination or conspiracy hereby declared
to be illegal shall be deemed guilty of a felony, and, on conviction thereof,
shall be punished by fine not exceeding one million dollars if a corporation,
or, if any other person, one hundred thousand dollars, or by imprisonment not exceeding three years, or by both said punishments, in the discretion of the court.
§ 2. Monopolizing trade a felony; penalty
Every person who shall monopolize, or attempt to monopolize, or
combine or conspire with any other person or persons, to monopolize any
part of the trade or commerce among the several States, or with foreign
nations, shall be deemed guilty of a felony, and, on conviction thereof,
shall be punished by fine not exceeding one million dollars if a corporaration, or, if any other person, one hundred thousand dollars, or by imprisonment not exceeding three years, or by both said punishments, in the
discretion of the court.

(73)

DELAWARE JOURNAL OF CORPORATE LAW

[VOL. 5

ness" 5 or "market necessity" 6 would not save the system from violating
the Sherman Act.
In a well-worded opinion, the United States Supreme Court, per Mr.
Justice White, colligated the established law of price fixing 7 with the sui
generis characteristics of performing rights in the music industry in antitrust law,8 and found that the issuance of blanket licenses by ASCAP and
BMI did not constitute price fixing. Interestingly, Mr. Justice White
approached the performing rights organizations not simply as "a joint sales
agency offering the individual goods of many sellers, but [as) a separate
seller offering its blanket license, of which the individual compositions
are raw material." 9
The Supreme Court's decision was the logical and necessary outcome
of the court of appeal's decision, which appeared to employ a broad interpretation of price fixing while failing to consider other evidence such as
available defenses, prior litigation, and the actual realities of the situation.
In furtherance of this thesis, the reasoning of the Supreme Court's decision
shall be elucidated to explain how it reached its conclusions. Prior to
such discussion, however, the unique relationship which exists between the
television networks and the licensing agencies must be presented to facilitate an understanding of those issues considered on appeal.
II. BACKGROUND
A. Organizationand Operation
ASCAP is a non-profit, unincorporated association which licenses the
public performance of non-dramatic copyrighted musical works. 10 Today
the association, whose membership consists of music publishers, lyricists
and composers," has more than 6,000 music publishers and 16,000 indi12
vidual composers as members.
On February 13, 1914, in the Claridge Hotel in New York City,
ASCAP was founded by a group of musicians, composers and songwriters,
the most notable being George Maxwell, an American publishing agent
who became the first president of the organization and Victor Herbert, an
5. 562 F.2d at 138-39.
6. Id. at 137-38.
7. See, e.g., United States v. Trans-Missouri Freight Ass'n, 166 U.S. 290
(1897) ; United States v. Addyston Pipe & Steel Co., 85 F. 271 (6th Cir.), modified
and afT'd, 175 U.S. 211 (1898); United States v. Trenton Potteries Co., 273 U.S.
392 (1927); Appalachian Coals Inc. v. United States, 288 U.S. 344 (1933); United
States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940).
8. See, e.g., 562 F.2d at 132; 441 U.S. at 10.
9. 441 U.S. at 22 (footnote omitted).
10. ASCAP does not license "dramatic" or "grand" rights, i.e., rights to music
performed in operas, ballets or musicals, both on or off Broadway. ASCAP, The
Facts (informational publication issued by ASCAP). See also 441 U.S. at 22 n.37;
562 F.2d at 132 n.3.
11. Although the word "author" is employed in the ASCAP name, it does not
refer to the general use of the term but only to lyrics of a song.
12. 400 F. Supp. at 742.
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Irish musician and later director of the Philadelphia Orchestra, who became
the first vice president.' 3 The reason for ASCAP's formation was succinctly described in the district court opinion by Judge Lasker:
Prior to ASCAP's formation in 1914 there was no effective
method by which composers and publishers of music could secure
payment for the performance for profit of their copyrighted works.
The users of music, such as theaters, dance halls and bars, were
so numerous and widespread, and each performance so fleeting an
occurrence, that no individual copyright owner could negotiate
licenses with users of his music, or detect unauthorized uses. On
the other side of the coin, those who wished to perform compositions without infringing the copyright were, as a practical matter,
unable to obtain licenses from the owners of the works they
wished to perform. ASCAP was organized as a "clearinghouse"
14
for copyright owners and users to solve these problems.
ASCAP provides a three-fold service for its members: policing the
airwaves, both television and radio, for possible infringement; bringing
legal action against infringers; and, collecting and distributing royalties.'5
ASCAP also provides a valuable service for the music user, offering a
blanket license which saves the user from the difficult task of finding the
owner of each copyrighted song desired and negotiating a contract with
him. With a blanket license, the user has "the right to use any or all of
the works of any or all of [the] members . . . as often as the license
holder wants." 16 In commenting on the blanket license, Mr. Justice White
noted:
The blanket license is composed of the individual compositions
plus the aggregate service. Here, the whole is truly greater than
the sum of its parts; it is, to some extent, a different product.
The blanket license has certain unique characteristics: It allows
the licensee immediate use of covered compositions, without the
delay of prior individual negotiations, and great flexibility in the
7
choice of musical material.'
There are two important points which should be noted with respect to
ASCAP's blanket licenses. First of all, the fee paid by the user is not a
flat fee set by ASCAP but, rather, is negotiated,18 and is subject to judicial
13. Charles, ASCAP-A Half Century of Progress, 11 BuL.m COPvMGUT Soc'"
133, 136 (1965). See also Roffman, Victor Herbert-Recording Pioneer, N.Y.
Times, Nov. 18, 1979, §2, at 25, coL 1-2,
14. 400 F. Supp. at 741.
15.
16.
17.
18.

Id. at 742.
The Facts at 2-3.
441 U.S. at 21-22 (footnotes omitted).
The Facts at 6.
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review. 19 Secondly, a user does not have to deal with ASCAP but may
obtain a license for a specific work from the writer himself.2 0 Additionally,
2
a "per program" license is available to the user. 1
BMI is a non-profit organization which, unlike ASCAP which is
owned by its members, is owned and operated by the broadcast industry.?
It was organized in 1939 by a large group of radio broadcasters among
which, interestingly, was CBS. CBS, however, sold back its stock to the
corporation in 1959.23 BMI, like ASCAP, also operates primarily through
the use of blanket licenses, and, for the most part, their operation procedures are indistinguishable. Today, BMI has more than 40,000 writers
and 17,500 publishers associated with it.24
Together, both BMI and ASCAP hold a commanding position in the
music industry. As Judge Lasker noted, "As a practical matter virtually
every domestic copyrighted composition is in the repertory of either
ASCAP, which has over three million compositions in its pool, or BMI,
which has over one million. Almost all broadcasters hold blanket licenses
from both ASCAP and BMI." 2
CBS is a New York corporation which owns and operates one of the
three national television networks and is affiliated with "approximately
190 independently owned and operated television stations located in various
parts of the United States." 26 Besides being involved in the television
industry, CBS is a major force in the music industry, being the "largest
manufacturer and seller of records and tapes in the world." 2 7 As one
CBS executive noted during trial, CBS is "[t]he No. 1 outlet in the history of entertainment and the giant of the world in the use of music
rights." 25

Through affiliation agreements, CBS supplies programs to its various
stations. CBS, however, does not produce most of the programs; 20 rather,
19. Id. Under a consent decree, an applicant was allowed to bring an application before the District Court for the Second Circuit to determine the reasonableness of a license cost. See §VIII of United States v. ASCAP, [1950-1951]
Trade Cas. (CCH) %62,595 (S.D.N.Y. 1950), amending, United States v. ASCAP,
56,104 (S.D.N.Y. 1941). Both of these consent
[1940-1943] Trade Cas. (CCH)
decrees will be discussed at length, when prior litigation is considered.
20. The Facts at 8.
21. Under the same consent decrees as discussed in note 19 supra, the court
ordered to make available a "per program" license.
22. BMI, The Many Worlds of Music and You at 6 (1977) (informational
publication issued by BMI).
23. 400 F. Supp. at 742.
24. The Many Worlds of Music and You at 7. Interestingly this number
seems a little inflated and varies among the various pamphlets distributed by BMI.
In BMI's brief to the United States Supreme Court, a much lower figure of 33,000
writers and 16,000 publishers was used. See Brief for Petitioner, BMI, at 3, BMI
v. CBS, 441 U.S. 1 (1979).
25. 400 F. Supp. at 742.
26. Brief for Respondents, CBS, at 7, BMI v. CBS, 441 U.S. 1 (1979).
27. 400 F. Supp. at 771.
28. Id.
29. CBS does produce one serial entitled "Gunsmoke", two serials shown during the day, a number of occasional variety shows, and the standard news, public
affairs and sports programs. Id. at 742.
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it goes to what are known as "program packagers," 3 which are actually
"major motion picture production companies, such as 20th Century Fox
or MCA (Universal), or smaller independents, such as MTM (Mary
Tyler Moore) or Tandem Productions (Norman Lear)." 31 In the agreements between the program packagers and CBS, the packagers obtain the
rights to use any copyrighted music included in the program or series of
programs. The rights the packagers obtain, however, do not cover the
broadcasting of the program by CBS for a profit; CBS must still obtain a
license. 32 Since the advent of television, CBS has obtained from ASCAP
and BMI blanket licenses to cover the use of copyrighted music both in
programs which they, themselves, produce as well as those produced by
package programmers.33
B. PriorLitigation

As Judge Lasker so plainly noted in the district court, "Neither
ASCAP nor BMI is a stranger to antitrust litigation." " In fact, ever
m
since its birth, ASCAP has been involved in a steady flow of litigation.3
30. Id.
31. Brief for Respondent, at 6, BMI v. ASCAP, 441 U.S. 1 (1979).
32. 400 F. Supp. at 743.
33. Id.
34. Id. This discussion shall only be concerned with how ASCAP and BMI
have been affected by the federal antitrust laws; however, it should be noted that
there has been considerable litigation and scholarly discussion in the area of state
antitrust laws. See, e.g., Gibbs v. Buck, 307 U.S. 66 (1939) (Black J., dissenting) ;
Buck v. Gallagher, 307 U.S. 95 (1939); Watson v. Buck, 313 U.S. 387 (1941);
March v. Buck, 313 U.S. 406 (1941). Note, Musical Monopolies and Legislatil'e
Control, 53 HRv. I- REv. 458 (1940); Comment, Music Copyright Associations
and the Antitrust Laws. 25 IND. UJ. 168, 173-76 (1950); Cohn. Music. Radio
Broadcasters and the Sherman Act. 29 Gao. L.J. 407, 416-19 (1941); Note, AntiASCAP Legislation and Its Judicial Interpretation, 9 GEo. VAsH. L. REv. 713

(1941); Cohen, State Regulation of Musical Copyright, 18 On. L REv. 175 (1939).

35. Most of the early litigation centered around the delineation of rights granted
by the copyright law. See, e.g., Herbert v. Shanley Co., 242 U.S. 591 (1917),
rez.g 221 F. 229 (2d Cir. 1915) and rev'g 229 F. 340 (2d Cir. 1916) (where the
U.S. Supreme Court allowed the application of the copyright laws to public performances in hotel restaurants). Mr. Justice Holmes noted:
If the rights under the copyright are infringed only by a performance
where money is taken at the door they are very imperfectly protected.
Performances not different in kind from those of the defendants could be
given that might compete with and even destroy the success of the monopoly
that the law intends the plaintiffs to have. It is enough to say that there
is no need to construe the statute so narrowly. The defendants' performances are not eleemosynary. They are part of a total for which the

public pays, and the fact that the price of the whole is attributed to a

particular item which those present are expected to order, is not important.
If music did not pay it would be given up. If it pays it pays out of the
public's pocket. Whether it pays or not the purpose of employing it is
profit and that is enough.
Id. at 594-95.
See also 174th St. & St. Nicholas Ave. Amusement Co. v. Maxwell. 169 N.Y.S.
895 (N.Y. Sup. Ct 1918); Harms v. Cohen, 279 F. 276 (E.D. Pa. 1922); Witmark
& Sons v. Bamberger & Co., 291 F. 776 (D.N.J. 1923) ; Jerome H. Remick & Co. v.
American Auto. Accessories Co., 298 F. 6?8 (S.D. Ohio 1924), rc'd 5 F.2d 411 (6th
Cir. 1925); Buck v. Jewell-La Salle Realty Co., 283 U.S. 191 (1931); Buck v.
Jewell-La Salle Realty Co., 283 U.S. 202 (1931); Buck v. Newsreel, Inc., 25 F.
Supp. 787 (D. Mass. 1938).
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The first antitrust action was brought against ASCAP by the government
in 1934.' 6 The petition alleged that the defendants' activities restrained
trade in two ways:
First, "all competition among members of [the] . . . Society in
the sole rights to perform publicly their respective musical compositions, which, but for the illegal combination and conspiracy
• , would have existed, has been eliminated by said illegal
combination and conspiracy"; second, "By the means described
the . . Society [has] destroyed the incentive of broadcasting
stations to use the musical compositions of composers . . . who
are not members of the . . . Society and have prevented non-

members of defendant Society from receiving the compensation
for the rights of public performance of their musical compositions,
which they would otherwise receive, and have limited and restricted the popular demand of the listening public to musical
compositions controlled by defendant Society." 37
After four days of trial, however, the government requested a continuance, which was granted, and did not return to court.88 The suit was
reactivated in 1940, after a number of complaints were filed with the
Department of justice regarding an attempt by ASCAP in 1939 to set up
a new licensing system for the radio industry.39 The suit resulted in a
consent decree,40 placing a number of generally ineffective restraints on
ASCAP. 41 The consent decree began by stating that ASCAP could not
enter into any exclusive agreements covering any musical piece on behalf
of the owner or trustee thereof.42 Secondly, ASCAP was prohibited from
entering into discriminatory license agreements between "similarly situ44
ated" 43 licensees, differing as to price or terms.

In reviewing ASCAP's structure of license fees, the court concluded
that the defendants could not calculate a fee based on a broadcaster's total
36. United States v. ASCAP, No. E78-388 (S.D.N.Y. 1934).
37. Noted in Cohn, supra note 34, at 424-25.
38. 441 U.S. at 10.
39. The controversy which developed between ASCAP and the National Association of Broadcasters (NAB), which resulted in a boycott of ASCAP by NAB
as well as the formation of BMI is discussed in White, Musical Copyrights v. The
Anti-Trust Laws, 30 NFB. L. REv. 50, 53-55 (1950); Cohn, supra note 34, at 412;
Mills & Miller, The ASCAP-NAB Controversy, 11 AxR L. REv. 394 (1940).
40. United States v. ASCAP, [1940-1943] Trade Cas. (CCH) 156,104 at 403
(S.D.N.Y. 1941). It is important to note that shortly before the consent decree
against ASCAP was entered, one which was almost identical was entered into by
BMI. See United States v. BMI [1940-1943] Trade Cas. (CCH) 156,096 at 381
(E.D. Wis. 1941).
41. See, e.g., White, supra note 39, at 61; Timberg, The Antitrust Aspects of
Merchandisinjq Modern Music: The ASCAP Consent Judqment of 1950, 19 LAW
& CONTEMP. PROB. 294, 320 (1954); Cirace, CBS v. ASCAP: An Economic Analysis of a Political Problem, 47 FORDHAAi L. REv. 277, 289 (1979).
42. United States v. ASCAP, [1940-1943] Trade Cas. (CCH) 1156,104 at 403
(S.D.N.Y. 1941).
43. Id.
44. Id.
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income, which included programs where there was no music involved; nor
-could it employ a license fee which was proportional to the actual number
of performances. Additionally, ASCAP was to supplement its blanket
license by offering a per program license aimed at providing a viable alter-ative to the licensee. The court stated:
[D]efendant shall act in good faith so that there shall be a relationship between such per program basis and such other basis,
justifiable by applicable business factors, including availability, so
that there will be no frustration of the purpose of this subparagraph to afford radio broadcasters alternative basis of license
compensation. 4
The court went on to bar ASCAP from refusing to deal with licensees
who requested a specific musical composition to perform publicly. 40 Further, it was prevented from refusing to deal with or attempting to fix the
prices of a licensee who had requested a per performance or a per program
47
license.
The consent decree saw no judicial construction for six years, until
litigation began in the movie industry-an industry in which ASCAP
occupied an interesting position. When a producer used a song from
ASCAP's repertoire in a film, he would obtain a license from ASCAP.
The producer could not extend his license to the exhibitor. Instead, the
exhibitor would have to pay an additional cost to ASCAP when he showed
a movie containing an ASCAP song.48 Since most motion picture companies owned subsidiary music publishing houses which were ASCAP
members, the producer got to share in the royalties received from the
exhibitor.4 9
In 1947 ASCAP increased the rates it charged movie exhibitors by
-changing its licensing formula from seating capacity to a scale of admission
prices, thereby resulting in an increase ranging from 200% to 1500 %.r°
As a result of fierce objections raised by the exhibitors, the old rate formula
was restored with a general increase of from 25% to 30. ' The exhibitors' discontent was further exemplified by the revival of a dormant
45. Id. at 404. Professor Cirace in his article seems to disregard this clause

in the consent decree when he stated: "Similarly, the price of per piece licensing
could be set to make that alternative less attractive." Cirace, .supra note 41, at
290. Indeed this is what happened, however, the fault did not develop as a result
of the consent decree but rather in the poor enforcement thereof.

46. United States v. ASCAP, [1940-1943] Trade Cas. (CCH) ff 56,104 at 404
<S.D.N.Y. 1941).

47. Id. at 405.
48. Note, that in the case of a song that was not in ASCAP's repertoire the

movie producer would attempt to gain the performance right himself.

49. See Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 883, 892-93 (S.D.N.Y.

1948). See also Timberg, .-upra note 41, at 299.
50. 80 F. Supp. at 895.
51. Id.
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action brought against ASCAP by 165 exhibitors, owning 200 theatres."2
The court found that the existing arrangement between the movie producers, exhibitors, music publishers and ASCAP was in violation of the
antitrust laws.5- The court noted:
Almost every part of the Ascap structure, almost all of Ascap's
activities in licensing motion picture theatres, involve a violation
of the antitrust laws. Although each member of Ascap is granted
by the copyright law a monopoly in the copyrighted work, it is
unlawful for the owners of a number of copyrighted works to
combine their copyrights by any agreement or arrangement, even
if it is for the purpose of thereby better preserving their property
rights. . . . The result of such a combination "is to add to the
monopoly of the copyright in violation of the principle of the
5 4
patent cases involving typing clauses."
Relying on judge Learned Hand's opinion in United States v.
Aluminum Co. of America,55 the court went on to hold that ASCAP had
both the requisite percentage of the market and the intent to monopolize,
thus constituting a monopoly under section 2 of the Sherman Act.50
The court also found that ASCAP constituted a combination in restraint of trade in violation of section 1 of the Sherman Act through two
arrangements. First of all:
The combination of the members of Ascap in transferring all
their non-dramatic performing rights to Ascap, . . . restrains
competition among the members of Ascap in marketing the performing rights of their copyrighted works. And by barring a
member from assigning the performing rights to the motion
picture producer at the same time that the recording right is assigned, the channels in which the films may be marketed is narrowed to those exhibitors who have a license from Ascap covering
the performing rights of the Ascap music synchronized on the
film. 57
Secondly,
The arrangement by which the producers consent that there be
specifically reserved to Ascap the right to license the performing
rights, is supplemented by a provision in the contract between
the distributor of the motion pictures and the exhibitors which
52. Id. at 888. The complaint in this case was originally filed on April 9, 1942.
No action took place between July 1943 and August 1946. In December 1947 there
was a pre-trial hearing, and in March 1948 the case was tried. Id. at 890.
53. See note 4 supra.
54. 80 F. Supp. at 893 (citations omitted).
55. 148 F.2d 416 (2d Cir. 1945).
56. 80 F. Supp. at 893-94.
57. Id. at 894.
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limits the public exhibition of the film for profit to theatres which
have an Ascap license. The producers and Ascap's members
thus combine the monopoly of the copyright of the motion picture
with the monopoly of the copyright of the musical compositions,
which constitutes an unlawful extension of the statutory monopoly
of each and violates the anti-trust laws, as a combination in restraint of trade. 8
An additional section 1 violation was ASCAP's restraint of trade
through price fixing. The violation was realized through both of the
above-mentioned arrangements; namely, the conferring of an exclusive
right by members to ASCAP for the use of their non-dramatic performing
rights, and, the reservations in the motion picture contractsP On this

issue of price fixing, the court rejected the defense of "reasonableness," co
relying on the per se illegal approach to price fixing as laid down by the
United States Supreme Court in United States v. Trenton Potteries Co.0L
2
and United States v. Socony-Vacuum Oil Co.0
In the wake of the court's decision in Alden-Rochelle 63 and a subsequent case which also found ASCAP's arrangements to be in violation of
Under the
the antitrust laws," the consent decree was amended.5
amended consent decree of 1950, ASCAP was restrained from entering
into exclusive licenses with their members, and was prevented from stopping a member from entering into outside non-exclusive licensescG
ASCAP was also prevented from entering into licenses which discriminated
against similarly situated licensees based on fees or conditions. (This particular section of the amended decree was also found in the earlier consent
decree.) The length of any licensing agreement vas also limited to a
maximum of five years.67 The amended consent decree closely followed
the district court opinion in Alden-Rochellc by enjoining ASCAP from

collecting money from movie exhibitors for the performance of motion
pictures, 68 and by requiring that a single license be available to movie
producers to cover exhibition as well as production of a film.G9
58. Id.
59. Id. at 894-95.
60. Id. at 895.

61. 273 U.S. 392 (1927).
62. 310 U.S. 150 (1940).
63. Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 888 (S.D.N.Y. 1948).
64. M. Witmark & Sons v. Jensen (D. Minn. 1948), appeal dismissed mem.
sub nor., M. Witmark & Sons v. Berger Amusement Co., 177 F.2d 515 (8th Cir.
1949).
65. United States v. ASCAP, [1950-1951] Trade Cas. (CCH) 162,595 at 63,
750 (S.D.N.Y. 1950). For a scholarly discussion of this amended consent decree,
see Timberg, supra note 41; and Garner, United States v. ASCAP: The Licensing
Provisions of the Amended Final Judgment of 1950, 23 Bus.. COPInIGHT Soc'Y 119
(1975).
62,595 at
66. United States v. ASCAP, [1950-1951] Trade Cas. (CCH)
63,752 (S.D.N.Y. 1950).
67. Id.
68. Id.
69. Id. at 63,753.
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The decree required ASCAP to make available per program licenses
and to make them such that they might provide a real and effective alternative to blanket licensing.70 The blanket license still remained the major
method used by ASCAP. However, in negotiating fees, the licensee was
now able to gain an interim fee pending the completion of negotiations,
thereby placing the licensee in a more comfortable bargaining position.71
The amended consent decree also provided that if the parties were unable
to settle on a reasonable price within sixty days, they could go to the
District Court for the Southern District of New York for a determination
of a reasonable fee. At such proceeding, the burden of proof to establish
7 2
reasonableness was placed on ASCAP
Although the amended consent decree of 1950 appeared to revitalize
the 1940 decree, the broadcasters were still discontent and sought an expansion of the decree to include a "per use" system. This desire was
consistently rejected by ASCAP and the courts in a series of actions taking
place during the 1960's.73 In a slightly different cause of action, K-91,
Inc. v. Gershwin Publishing Corp.,7 4 the Court of Appeals for the Ninth
Circuit rejected a copyright infringer's defense that ASCAP's licensing
system was violative of the federal and state antitrust laws. 7 5

In viewing

the licensing system, the court felt that since an author or publisher could
enter into an agreement on his own-ASCAP's licensing authority not
being exclusive-no violation had been established.70 The court also con70. Id. at 63,753-54.
71. Id. at 63,754.
72. This section of the amended consent decree provided in part:
Defendant ASCAP shall, upon receipt of a written application for a license
for the right of public performance of any, some or all of the compositions
in the ASCAP repertory, advise the applicant in writing of the fee which
it deems reasonable for the license requested. If the parties are unable to
agree upon a reasonable fee within sixty (60) days from the date when
such application is received by ASCAP, the applicant therefor may forthwith
apply to this Court for the determination of a reasonable fee and ASCAP,
shall, upon receipt of notice of the filing of such application, promptly give
notice thereof to the Attorney General. In any such proceeding the burden
of proof shall be on ASCAP to establish the reasonableness of the fee
requested by it. Pending the completion of any such negotiations or proceedings, the applicant shall have the right to use any, some or all of the
compositions in the ASCAP repertory to which its application pertains,
without payment of any fee or other compensation, but subject to the provisions of Subsection (B) hereof, and to the final order or judgment entered
by this Court in such proceeding ....
Id. at 63,754.
73. See, e.g., United States v. ASCAP (In re Application of Shenandoah
Broadcasting Inc.), 208 F. Supp. 896 (S.D. N.Y. 1962), appeal dismissed per
curiam, 371 U.S. 540, appeal dismnssed, 317 F2d 90 (2d Cir.), rev'd and remanded
per curiam, 375 U.S. 39 (1963), opinion inodified, 375 U.S. 994, af'd, 331 F.2d 117
(2d Cir.), cert. denied, 377 U.S. 997 (1964); Sam Fox Publishing Co. v. United
States, 366 U.S. 683 (1961); K-91, Inc. v. Gershwin Publishing Corp., 372 F.2d 1
(9th Cir. 1967), cert. denied, 389 U.S. 1045 (1968) ; United States v. ASCAP (In re
Nat'l Broadcasting Co.), [1971] Trade Cas. (CCH) ff 73,491 at 90,008 (S.D.N.Y.
1970).
74. 372 F.2d 1 (9th Cir. 1967), cert. denied, 389 U.S. 1045 (1968).
75. Id. at 2.
76. Id. at 4.
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sidered the manner in which the two consent decrees affected a claimed
antitrust violation and stated:
We agree with the trial court that the activities of ASCAP do
not constitute a combination in restraint of trade or a monopoly
within the meaning of the Sherman Act. ASCAP is certainly a
combination, but not every combination is a combination in restraint of trade or a monopoly. ASCAP cannot be accused of
fixing prices because every applicant to ASCAP has a right under
the consent decree to invoke the authority of the United States
District Court for the Southern District of New York to fix a
reasonable fee whenever the applicant believes that the price proposed by ASCAP is unreasonable, and ASCAP has the burden
of proving the price reasonable. In other words, so long as
ASCAP complies with the decree, it is not the price fixing authority. We cannot agree with the contention that the danger
of unreasonable activity that might arise from ASCAP's activities
makes everything that it does a violation of the antitrust laws,
when those of its potential activities that might have this effect
are prohibited by the decree. No contention is here made that
ASCAP's actual activities do not comply with the decree. In
short, we think that as a potential combination in restraint of
7T
trade, ASCAP has been "disinfected" by the decree.
Although the court failed to give any extensive analysis or case law
to support its finding, the decision was an important development. From
this court's point of view, the consent decree, rather than limit ASCAP,
served instead to insulate it, so long as ASCAP did not e.xtend itself
beyond its boundaries.
III. DECISION BELOW
A. District Court
On September 22, 1975, in the case of CBS v. ASCAP, 78 Judge
Lasker, in a lengthy opinion, dismissed the complaint and held inter alia
that the blanket licensing system used by ASCAP 79 was not price fixing
and, therefore, not a per se violation of the Sherman Act. In its com77. Id. (emphasis added).
78. 400 F. Supp. 737 (S.D.N.Y. 1975), rcv'd, 562 F.2d 130 (2d Cir. 1977).
Early in the district court proceedings, BMI filed a motion for a preliminary
injunction which the court granted, compelling CBS to continue to make payments
to BMI for the use of its music during the pendency of the action. See Columbia

Broadcasting Sys., Inc. v. American Soc'y of Composers, Authors and Publishers,

320 F. Supp. 389 (S.D.N.Y. 1970). The district court also denied a motion for
summary judgment filed by ASCAP. See Columbia Broadcasting Sys., Inc. v.
American Soe'y of Composers, Authors and Publishers, 337 F. Supp. 394 (S.D.N.Y.
1972). See also 400 F. Supp. at 746-47.
79. Because of the numerous similarities between ASCAP and BMI, where the

word ASCAP is used in the text, it shall generally refer to BUI as well, unless
otherwise noted.
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plaint, CBS sought injunctive relief as provided by section 16 of the
Clayton Act,8 0 either to enjoin the use of blanket licenses by ASCAP or
BMI, or, in the alternative, to require ASCAP and BMI to offer an
actual use or "per use" system,"' in lieu of blanket licenses. Although
CBS had made a number of charges, the gravamen of its complaint was
that ASCAP and BMI were illegal combinations in restraint of trade,
forcing CBS, through the blanket licensing system, to take music which it
did not want.8 2 In recognizing this claim, the court's initial inquiry was
based "on whether CBS is in fact compelled to take a blanket license from
the licensing organization in order to secure the performance rights it
needs." 83 The court realized two issues to be decided: "(i) Whether
defendants' conduct constitutes an actionable restraint of trade and compels
the plaintiff as alleged in the complaint; (ii) Whether, if such restraint or
compulsion exists, it is reasonable and justified or whether it may be
achieved by less anticompetitive means." 84
The court, from the outset, rejected CBS' claim that ASCAP's
blanket licensing was per se illegal, basing its decision on the holdings
reached by the Supreme Court in Automatic Radio Manufacturing Co. v.
Hazeltine Research, Inc. 5 and Zenith Radio Corp. v. Hazeltine Research,
Inc."6 In Automatic, the Court held "that in licensing the use of patents
to one engaged in a related enterprise, it is not per se a misuse of patents
to measure the consideration by a percentage of the licensee's sales." 87
80. 15 U.S.C. §26 (1978):
Injunctive relief for private parties; exception
Any person, firm, corporation, or association shall be entitled to sue
for and have injunctive relief, in any court of the United States having
jurisdiction over the parties, against threatened loss or damage by a violation
of the antitrust laws, including sections 13, 14, 18, and 19 of this title, when
and under the same conditions and principles as injunctive relief against
threatened conduct that will cause loss or damage is granted by courts of
equity, under the rules governing such proceedings, and upon the execution
of proper bond against damages for an injunction improvidently granted
and a showing that the danger of irreparable loss or damage is immediate,
a preliminary injunction may issue: Provided, that nothing herein contained
shall be construed to entitle any person, firm, corporation, or association,
except the United States, to bring suit in equity for injunctive relief against
any common carrier subject to the provisions of the Act to regulate commerce, approved February fourth, eighteen hundred and eighty-seven, in
respect of any matter subject to the regulation, supervision, or other
jurisdiction of the Interstate Commerce Commission. In any action under
this section in which the plaintiff substantially prevails, the court shall
award the cost of suit, including a reasonable attorney's fee to such plaintiff.
81. 400 F. Supp. at 747 n.7. The per use system proposed by CBS still involved
a licensing arrangement between CBS and ASCAP and BMI, but here, CBS would
pay a set fee for each use it made of a musical composition in a per use pool as well
as an administrative fee. Id. Interestingly, CBS later admitted that this system
too would involve some form of price fixing. See Brief for Respondent, CBS, at
171, BMI v. CBS, 441 U.S. 1 (1979).
82. 400 F. Supp. at 745.
83. Id. (emphasis added).
84. Id. at 747.
85. 339 U.S. 827 (1950).
86. 395 U.S. 100 (1969).
87. 339 U.S. at 834, construed in400 F. Supp. at 748.

1980]

COMMENTS AND NOTES

The district court then distinguished Automatic and Zenitt by noting that
in Automatic the parties voluntarily agreed to licenses as a matter of
convenience, whereas in Zenith, in which the licensing agreement vras
struck down, the licensee was compelled to take the licensens The court
drew the following conclusion: "the critical difference between an illegal
licensing arrangement and a legal one is the fact of coercion or compulsion
by the licensor." 89 CBS did not claim it was compelled to take the blanket
license by an actual threat to refuse to deal with it in the past, or by a
refusal by individual copyright owners to deal with it separately; 00 rather,
CBS founded its claim of compulsion on the following:
[I]ts position is that ASCAP and BMI would refuse to negotiate new forms of licenses whose fees are based on actual music
use; and that individual copyright proprietors would refuse to
deal with it on a direct licensing basis, or at least make it such a
difficult proposition that CBS would be forced to resume its
blanket license. 9 '
In approaching this hypothetical claim, the court examined the history
of CBS' and ASCAP's relationship and found there to be no evidence of
prior compulsion. 92 The court also rejected CBS' claim regarding the lack
of machinery to facilitate other forms of licensing constituted a barrier
which compelled it to take a blanket license.0 3 The court found the claim
to be unrealistic and devoid of any proof.
CBS' final claim, termed "the disinclination issue," was that "copyright proprietors would refuse to deal directly if CBS asked, or at least
make it such an arduous and expensive proposition that CBS would be
forced to resume the blanket arrangement." 0 4 The court, after extensively
reviewing testimony of numerous witnesses,95 found this claim to be with88. 400 F. Supp. at 749.
89. Id.
90. Id. at 752. Note, CBS has never sought a direct license from an individual
copyright owner in the past, but, rather, has always used a blanket license. Id.
at 765.
91. Id. at 752 (emphasis added).
92. Id. at 754. The court concluded that the evidence "suggested that CBS
did not even view music licensing as a business problem until immediately prior to
the suit." Id.
93. Id. at 757.
94. Id. at 765.
95. The court had the benefit of the testimony of many individuals on both the
broadcasting and composing side of the music world. They included: Donald Sipes,
CBS's Vice President in charge of business affairs and planning; Robert Wright,
associate producer of "The Carol Burnett Show"; Edward Vincent, former staff
member of various network programs; Michael Dann, former CBS Vice President
in charge of programming; Leon Brettler, Vice President of Shapiro, Bernstein &
Co., a major publisher; CBS's economist Franklin Fisher; Salvatore Chiantia,
President of the Music Division of MCA, Inc.; American composers Aaron Copland
and John Green; and Alan Shulman, Vice President of Belwin Mills Publishing
Corp. Id. at 762-71.
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out merit. The testimony of the composer John Green was particularly
illustrative:
Q. Mr. Green, suppose the following hypothesis. That CBS
canceled its ASCAP blanket license and NBC and ABC continued to hold blanket licenses from ASCAP and suppose that
either CBS or a producer of a CBS film series show came to you
and sought to engage you to write the background and theme
music for the show.
Would you be inclined or disinclined to negotiate with him
for the writing of that music?
A. I would be inclined to negotiate with him.

Q. Mr. Green, can you tell us why you would be inclined to
negotiate with CBS or the producer of the CBS show in that
situation?
A. For the following reasons. I like to think that part of
my motivation is aesthetic and artistic, but I am also a fellow
who earns his living by the making of music in various forms.
I am also an artist who derives only secondary pleasure from
thinking how great my music is when I hear it in my head.
I like to hear it performed and I like to get paid for hearing
it performed and you referred to [CBS]--would I be inclined
to negotiate with [CBS] for the performance? Well, they are
one of the principal outlets in the world for the performance of
music and I want my music to be performed, I want the public
to hear it, I want to get paid for it and I would be totally inclined
to negotiate with anybody who would like to use it.96
In further attempting to support its disinclination claim, CBS discussed the problems encountered by the Minnesota Mining and Manufacturing Corp. [3M] when it attempted to gain individual licenses for a
series of tapes it was producing.9 7 The court, however, did not find the
evidence at all persuasive, since four-fifths of the publishers whom 3M
had contacted granted licenses to 3M, and no publisher had refused to deal
with them.0 8
In summary, the court held CBS did not meet its burden of proof in
establishing a restraint of trade by the defendants, a compulsion to take a
blanket license, the existence of mechanical obstacles which forced it to
take a blanket license, nor, the existence of disinclination on the part of
96. Id. at 769.
97. Id. at 771-75.
98. Id. at 774.
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copyright owners to deal with CBS. 9 The court also found, through a
classic antitrust analysis, 0 0° that CBS had not proven that ASCAP possessed or maintained monopoly power. 10 The majority of CBS' argument
was based on hypothetical claims with no actual support found in past
experience. CBS never tried to get a direct license; 1^ nor negotiated for
a per program license; 01 3 nor brought an action for relief under the
amended consent decree to determine if a fee was reasonable; "4 nor
noticed or complained about the lack of machinery to facilitate other forms
of licensing in the fast; 0 5 and, finally, failed to show that any ASCAP
member ever threatened or actually refused to deal with it.100 As Judge
Lasker noted in his summary, "we are left with the strong impression that
CBS exaggerated the risks involved in dropping its blanket license and
sought a legal solution to what is essentially a business problem." 10 7
B. Court of Appcals
In reversing the district court, the court of appeals,10 s per Judge
Gurfein, held that the use by ASCAP of blanket licensing violated section 1
of the Sherman Act in that it constituted price fixing unjustified by market
necessity. 10 9 The court of appeals' decision, unlike the district court's,
contained a more pervasive antitrust analysis of the problem.
On appeal, CBS claimed the blanket license was violative of the
Sherman Act both as "an illegal tie-in or block-booking which in practical
terms is coercive in effect, [and] . . . an illegal price fixing device, a per
se violation of Sherman Act § 1 in restraint of trade." 110
99. Id. at 779.
100. The court expressly followed the test established earlier in United States
v. Grinnell, 384 U.S. 563, 570-71 (1966), identifying the two essential elements of
illegal monopolization as: "possession of monopoly power in the relevant market
and willful acquisition or maintenance of that power as distinct from growth as a
consequence of a superior product or historical accident." 400 F. Supp. at 782.
Employing the test for determining the relevant market under §2 as set up in
duPont, "whether products are 'reasonably interchangeable by consumers for the sgame
purposes[,]' United States v. E. I. duPont de Nemours & Co., 351 U.S. 377 (1956),"
the court found the relevant market to include "aU sellers of performance licenses for
network use, including ASCAP and BMI, as sellers of blanket licenses, and individual
copyright proprietors, as sellers of 'direct' licenses." Id. at 782-83. The court then
determined that CBS had not proven that ASCAP had achieved or attempted to

achieve monopoly power in the relevant market. Importantly, the court noted that
ASCAP's power to achieve such a monopoly was severely limited by the prior
consent decrees. Consequently, the plaintiff's monopolization claim was rejected.

101. 400 F. Supp. at 782-83.
102. Id. at 765.
103. Id. at 753.
104. Id. See also United States v. ASCAP, [1950-1951] Trade Cas. (CCH)

62,595 at 63,653-54 (S.D.N.Y. 1950).
105. 400 F. Supp. at 757.
106. Id. at 766.
107. Id. at 779.
108. 562 F.2d 130 (2d Cir. 1977).

109. Id. at 140.
110. Id. at 134.
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The court of appeals, in response to CBS' claims, found itself involved
in the following paradox:
The dilemma here is that if the blanket licensing system is
viewed as block-booking, the availability of a direct negotiating
market does save it from being "coercive." On the other hand,
if the blanket licensing system is held to be price-fixing in restraint of trade, the very availability of a direct negotiating market
would tend to make the blanket license less of a "market
necessity." 111
In other words, the "availability" which prevents the licensing system
from being considered coercive, and hence not a form of block booking, also
prevents the system from being a market necessity, and therefore makes it
price fixing.
The court of appeals followed the district court's holding in rejecting
the claim of an illegal tie-in, 1" and proceeded on to the claim that the
blanket license constituted price fixing in restraint of trade. It began its
discussion by distinguishing Hazeltine and found, relying on SoconyVacuum Oil Co.," 3 that coercion was not a necessary element in price
fixing. The court next looked at the K-91 114 decision, where the reasonableness defense as provided in the consent decree had been accepted, but
refused to recognize reasonableness as a defense to a price fixing claim.11 5
ASCAP's final argument was that the blanket license provides a different type of service than that which separate copyrights could provide
and was, therefore, not price fixing. Furthermore, the availability of other
To this claim
means of licensing also should preclude such a holding. 1
the court responded:
The argument that if one does not want the blanket license he
need not take it is plausible. Yet the very availability of the
blanket license itself involves the fixing of a collective price, which
must, inevitably, permit the individual copyright owner to choose
the blanket license as his medium of licensing in preference to
individual bargaining. The blanket license dulls his incentive to
7
compete."
In conclusion, the court of appeals found that ASCAP's licensing
system was not saved by the market necessity defense and was, therefore,
illegal per se. However, rather than issuing an injunction, the court
111. Id. at 138.
112. Id. at 135.
113. 310 U.S. 150 (1940).

114.
115.
116.
117.

See text accompanying note 74 supra.
562 F.2d at 138-39.
Id. at 139.
Id.
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reversed the district court's dismissal of the complaint 1 8 and remanded
the case to the district court to fashion a remedy in light of the fact that
the trial below dealt only with the question of liability. By not enjoining
the blanket license system, in effect, the court was saying the licensing
system was not illegal per se. The court of appeals merely provided a
per se analysis of an antitrust problem in which it determined the procedure was not per se illegal. 119 It then failed to employ the rule of reason
and the extensive examination required, simply finding that the system
was illegal.
IV. TaE SUPmEm- COURT DEcisIoN
A. Statement of the Opinion
In reversing the decision of the court of appeals, the Supreme Court,
per Justice White,'2 ° observed the realities of the situation, prior litigation,
as well as the developing body of antitrust law. The Court's decision
centered on per se violations and price fixing, and it determined that the
use of blanket licenses by ASCAP and BMI did not constitute price fixing.
In defining price fixing at the outset of the opinion, the Court rejected the
literal approach taken by the court of appeals.'-" It found the major flaw
in a literal interpretation of price fixing to be that all instances of price
fixing would be considered per se illegal, when, in fact, exceptions do
exist. _2 2

The Court then went on to note that the classification of a busi-

ness practice as a per se violation could only be made after "considerable
experience" '23 by the courts, with the business practice in question. The
"considerable experience," in the instant case, was absent.
While reviewing the past history of related litigation, the Court placed
considerable importance on the fact that the consent decrees entered in the
past 1n had allowed the practice of blanket licensing which, said the Court,
118. The action by the court of appeals of finding the defendants' licensing system to be illegal per se and not issuing an injunction is similar to the story of
Lord Nelson at the Battle of Copenhagen who, when signaled to withdraw, held a
spyglass up to his blind eye and exclaimed, "I do not see the signaL" See 4 TnE
DIsPATcaEs AND LETTERs OF VICE ADMIRAL LORD ViscouNrr NELsom 309 (1895).
See also IA A. CoaRN, CONTRACTS § 128 (1963 and Supp. 1971).
119. Mr. Justice White reached the same conclusion in the Supreme Court
opinion although he was considerably more critical. See 441 U.S. at 17 n.27. See
text accompanying notes 133-35 infra. Accord, Comment, Tie Middleman as Price
Fixer: Columbia Broadcasting System, Inc. v. American Society of Composers,
Authors & Publishers, 91 HARv. L. REv. 488 (1978).
120. 441 U.S. 1 (1979).
121. Regarding the literal approach of the court of appeals, the Supreme Court
noted: "The Court of Appeals' literal approach does not alone establish that this
particular practice is one of those types [per se] or that it is 'plainly anticompetitive' and very likely without 'redeeming virtue.' Literalness is overly simplistic and
often overbroad." 441 U.S. at 9.
122. Relying on United States v. Addyston Pipe & Steel Co., 85 F. 277 (8th
Cir. 1898), aff'd, 175 U.S. 211 (1899), the Court stated: 'When two partners set
the price of their goods or services they are literally 'price fixing,' but they are
not per se in violation of the Sherman Act." 441 U.S. at 9.
123. Quoting United States v. Topco Assocs., Inc., 405 U.S. 596, 607-03 (1972).
124. United States v. ASCAP, [1950-1951] Trade Cas. (CCH) f[62,595 at 403
(S.D.N.Y. 1950), amending United States v. ASCAP, [1940-1943] Trade Cas.
(CCH) 156,104 at 63,750 (S.D.N.Y. 1940).
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the court of appeals had failed to consider.125 This, concluded the Court,
served as a "unique indicator that the challenged practice may have redeeming competitive virtues and that the search for those values is not
almost sure to be in vain." 126
The Court next reviewed the amicus curiae brief submitted by the
Department of Justice 127 in the K-91 case. 128 The Department of Justice,
the enforcer of the Sherman Act, had determined ASCAP's use of blanket
licenses to be neither a per se violation nor an unreasonable restraint of
trade. 129 The Justice Department maintained, in part, their earlier position, in the amicus curiae brief they filed in the instant case, concluding
that blanket licenses were not per se violations of the Sherman Act, but
failed to consider "whether the practice [was] an unreasonable restraint of
trade in the context of the network television industry." 130 The Court
31
was also persuaded by the fact that Congress, in the new Copyright Act,1
had made a number of provisions regarding the use of blanket licenses, 3 2
although not specifically sanctioning them.
125. "Thus, although CBS is not bound by the Antitrust Division's actions, the
decree is a fact of economic and legal life in this industry, and the Court of Appeals
should not have ignored it completely in analyzing the practice." 441 U.S. at 13.
126. Id. (footnote omitted).
127. Memorardum for the United States as Ainicus Curiae on Petition for Writ
of Certiorari, K-91, Inc. v. Gershwin Publishing Corp., 389 U.S. 1045 (1968),
denying cert. to 372 F.2d 1 (9th Cir. 1967), wherein, the Justice Department noted:
The Sherman Act has always been discriminatingly applied in the light
of economic realities. There are situations in which competitors have been
permitted to form joint selling agencies or other pooled activities, subject to
strict limitations under the antitrust laws to guarantee against abuse of the
collective power thus created. This case appears to us to involve such a

situation. The extraordinary number of users spread acrose the land, the
ease with which a performance may be broadcast, the sheer volume of copyrighted compositions, the enormous quality of separate performances each
year, the impracticability of negotiating individual licenses for each composition, and the ephemeral nature of each performance all combine to
create unique market conditions for performance rights to recorded music.
Id. at 10 (footnote and citations omitted). Quoted in 441 U.S. at 14-15.
128. K-91, Inc. v. Gershwin Publishing Co., 372 F.2d 1 (9th Cir. 1967), cert.
denied, 389 U.S. 1045 (1968).
129. 441 U.S. at 14-15.
130. Id. See Brief for the United States as Amnicu, Curiae, Broadcast Music,
Inc. v. Columbia Broadcasting Sys., Inc. and American Soc'y of Composers, Authors
and Publishers v. Columbia Broadcasting Sys., Inc., 441 U.S. 1 (1979).
131. Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541 (codified at 17
U.S.C. §§101-810 (1976)). The specific section of the Copyright Act of 1976 that
the Court considered was the method of licensing music to cable television (CATV).
See Copyright Law Revision: Hearings on S. 1361 Before the Subcomm. on Patents,
Trademarks, and Copyrights of the Comm. on the Judiciary 381, 93rd Cong., 1st
Sess. (1973) (Statement of Herman Finkelstein, General Counsel, ASCAP; Accompanied by: Edward M. Cramer, President, BMI; Albert F. Ciancimino, Counsel,
SESAC, Inc.).
132. See, e.g., § 111 which reads in part:
Notwithstanding any provisions of the antitrust laws, for the purposes of
this clause any claimants may agree among themselves as to the proportionate division of compulsory licensing fees among them, may lump their
claims together and file them jointly or as a single claim, or may designate
a common agent to receive payment on their behalf.
Id. at §111(d)(5)(A) (emphasis added).

19801

COMMENTS AND NOTES

The interpretation and application of the per se rule by the court of
appeals was incorrect according to the Court, particularly in light of the
final relief granted. The lower court did not outlaw the blanket license
completely, but allowed it in some cases. According to Mr. Justice White,
"the per se rule does not accommodate itself to such flexibility and that the
observations of the Court of Appeals with respect to remedy tend to impeach the per se basis for the holding of liability." 133
In the footnote following the above statement, Justice White accurately delineated the error in the court of appeals' reasoning:
The rationale for this unusual relief in a per se case was that
"[t]he blanket license is not simply a 'naked restraint' ineluctably
doomed for extinction." To the contrary, the Court of Appeals
found that the blanket license might well "serve a market need"
for some. This, it seems to us, is not the per se approach, which
does not yield so readily to circumstances, but in effect is a rather
bobtailed application of the rule of reason, bobtailed in the sense
that it is unaccompanied by the necessary analysis demonstrating
why the particular licensing system is an undue competitive
1
restraint. '
The Court then laid down a specific test from which a determination
of per se illegality could be made:
[I]n characterizing this conduct under the per se rule, our inquiry must focus on whether the effect and, here because it tends
to show effect, the purpose of the practice is to threaten the
proper operation of our predominantly free-market economythat is, whether the practice facially appears to be one that would
always or almost always tend to restrict competition and decrease
output, and in what portion of the market, or instead one designed
to "increase economic efficiency and render markets more rather
than less, competitive." 135
In applying the test in a rather cursory fashion, the Court found that
the blanket license had developed as a market necessity and was in fact
quite advantageous. Furthermore, Justice White determined that the
blanket license was not at all a price fixing arrangement but, instead, a
unique product offered to the music user. 130 The Court concluded, holding that the blanket license system had been rendered illegal by the incorrect use of the per se rule while the rule of reason should have been
applied. The Court declined to apply the rule of reason at this time, as
the issue was not properly before it.
133. 441 U.S. at 17 (footnote omitted).
134. Id. n. 27 (citations omitted).
135. Id. at 19-20 (footnotes and citations omitted) (emphasis added).
136. See text accompanying note 17 mipra.
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In the only other opinion written in the case, Justice Stevens' dissent
agreed with the holding of the majority that the use of blanket licenses
was not per se illegal.1 3 7 Justice Stevens considered the application of the
rule of reason to be properly before the Court, with there being no need
to remand the case. Justice Stevens also sided with the majority in finding that the "blanket license constitutes a product that is significantly different from the sum of its component parts." 138 As such, however, Justice
Stevens concluded that the blanket license acted as "a classic example of
economic discrimination," 139 thereby restraining trade in violation of the
Sherman Act.
B. Discussion
The decision reached by the Supreme Court in BMI v. CBS was the
logical conclusion after a full and proper examination of the issues presented.1 40 The true value of the case in the expanding body of antitrust
law is unquestionably limited by the uniqueness of the facts and the licenses
involved. Nevertheless, the Court did draw a number of interesting distinctions which deserve attention.
There are no major variations or transformations in the reasoning of
the Court nor are there to be found any revolutionary rules or standards.
What the case may stand for is a developing hesitancy by the Court to
apply the per se rule. 141 This hesitancy to classify a practice as per se
illegal would appear to coincide with the increasing reliance placed on
economic analysis by the Court to aid it in the resolution of antitrust
42
problems.'
There is another line of thought which may also be used to explain
the apparent decline in use of the per se rule. Arguably, it is not that the
per se rule is being used less, but, rather, the rule of reason is being applied first. This would, however, be in conflict with the original design
of the per se rule, which the Court noted in Northern Pacific R.R. Co. v.
United States.

143

137. 441 U.S. at 25.
138. Id. at 38.
139. Id. at 32. "The ASCAP system requires users to buy more music than they
want at a price which, while not beyond their ability to pay and perhaps not even
beyond what is 'reasonable' for the access they are getting, may well be far higher
than what they would choose to spend for music in a competitive system." Id. at
32-33 (footnote omitted). Justice Stevens, in part, bases his conclusions in this
area on a market analysis provided by Cirace, CBS v. ASCAP: An Economic
Analysis of a Political Problem, 47 FORDHAM L REv. 277 (1978).
140. A conclusion such as this may be cause for anxiety for Mr. Justice White.
As the Honorable Collins J. Seitz, C.J., United States Court of Appeals, Third
Circuit, observed: "Justice Holmes once said that he only became concerned about
the correctness of his opinions when reviews agreed with them." 1 DE. J. CORP.
L. (vi) (1976).
141. Accord, National Soc'y of Professional Eng'rs v. United States, 435 U.S.
679 (1978) ; Continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977).
142. See Posner, The Rule of Reason and the Economic Approach: Reflections
on the Sylvania Decision, 45 U. Cur. L. R.v. 1, 12-13 (1977).
143. 356 U.S. 1 (1958).
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This principle of per se unreasonableness not only makes the
type of restraints which are proscribed by the Sherman Act more
certain to the benefit of everyone concerned, but it avoids the
necessity for an incredibly complicated and prolonged economic
investigation into the entire history of the industry involved, as
well as related industries, in an effort to determine at large
whether a particular restraint has been unreasonable-an inquiry
so often wholly fruitless when undertaken.144

The Court in CBS, realizing the problem of extensive investigation
prior to the use of the per se rule, countered: "The scrutiny occasionally
required must not merely subsume the burdensome analysis required under
the rule of reason, or else we should apply the rule of reason from the start.
That is why the per se rule is not employed until after considerable experience with the type of challenged restraint." 1 45 This in fact goes to the
essence of why the per se rule was not used by the Supreme Court in
CBS-the Court had never analyzed the licensing system in the past. The
conclusion to be drawn, then, is that the per se rule not only tends "to
provide guidance to the business community and to minimize the burdens
on litigants and the judicial system," 1 46 but, more importantly, it is a
judicial short-cut employed to allow the Court to make generalizations
about specific industries and the procedures involved therein without any
economic analysis.
This argument could be concluded by the recognition of a new developing meaning of per se illegality. The original meaning, as explained
by the Court in Northern Pacific, was that "[t]here are certain agreements
or practices which because of their pernicious effect on competition and
lack of any redeeming virtue are conclusively presumed to be unreasonable
and therefore illegal without any elaborate inquiry as to the precise harm
they have caused or the business excuse for their use." 1 47
By way of slight contrast, we now have the rule as laid dowm in CBS,
that whenever a new business function is analyzed, the rule of reason
should always be applied. It is only in subsequent actions that the per so
rule could be applied. The Court fails to spell out exactly what a new
business function is, but, by its language, one might assume that such
function is anything conceivably distinguishable from conduct previously
held per se illegal. This recognition by the Court, however, is not entirely
novel, as the Court in fact realized, quoting White Motor Co. v. United
States,148 and United States v. Topco Associates, Inc.149 The Court in
White Motor Co., while specifically addressing vertical restrictions, noted:
144. Id. at 5, noted in 441 U.S. at 8 n.11.
145. 441 U.S. at 19 n.33.
146. Continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 36, 50 n.16 (1977).
147. 356 U.S. at 5.
148. 372 U.S. 253, 263 (1963), noted in 441 U.S. at 9-10.
149. 405 U.S. 596, 607-08 (1972), noted in 441 U.S. at 9.
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We do not know enough of the economic and business stuff out
of which these arrangements emerge to be certain. They may be
too dangerous to sanction or they may be allowable protections
against aggressive competitors as the only practical means a small
company has for breaking into or staying in a business and within
the "rule of reason." We need to know more than we do about
the actual impact of these arrangements on competition to decide
whether they have such a "pernicious effect on competition and
lack . . . any redeeming virtue" and therefore should be classified as per se violations of the Sherman Act.'"
The Topco case dealt with a horizontal restraint-the allocation of
specific territories. There, the Court took the "actual impact" test from
White Motor Co., and applied it to a horizontal restraint. The Court
found: "It is only after considerable experience with certain business relationships the courts classify them as per se violations of the Sherman
Act." 151 It was against this background that the Court in CBS concluded
that too little was known of ASCAP's blanket license to find it to be illegal
per se.
The test for the per se rule as previously mentioned is "whether the
practice facially appears to be one that would always or almost always
tend to restrict competition and decrease output, . . . or instead one de-

signed to 'increase economic efficiency and render markets more rather
than less competitive.' "152

This is essentially the difference between a naked restraint which is
held to be per se illegal, and an incidental restraint which is not treated
as being per se illegal but to which the rule of reason should be applied.
A naked restraint of trade is characterized as one "with no purpose except
stifling of competition." 153 Incidental restraints are those "arrangements
which may have the purpose or effect of making or improving a market." 154
In the instant case it could be readily argued that ASCAP has created its
own market through the use of blanket licenses, having only an incidental
restraint on trade, and which, therefore, should be judged by the rule
of reason.
150. 372 U.S. at 263 (citations omitted).
151. 405 U.S. at 607-08. ASCAP in the brief also noted the difficulty in applying a per se rule in this area, where they noted: "[Als the Court of Appeal said,
the music licensing business is like no other, it is 'sui generis.' That very sit' generis
quality would seem to argue, however, that the Court should go slow in developing
per se rules for application in this complex field." Brief for Petitioner, BMI, at
27-28 (citations omitted), BMI v. CBS, 441 U.S. 1 (1979).
152. 441 U.S. at 19-20 (citations omitted). This test has been recently employed by the Court of Appeals for the Ninth Circuit in Catalano, Inc. v. Target
Sales, Inc., 605 F.2d 1097, 1100-01 (9th Cir. 1979) (holding that an agreement
among beer distributors to discontinue their established practice of extending free
short term credit was not per se illegal).
153. 372 U.S. at 263.

154. L.

SULLIVAN,

ANTITRUST

§ 76 at 205 (1977) (emphasis added).

See also

Mr. Justice Brandeis' opinion in Chicago Bd. of Trade v. United States, 246 U.S.
231, 238 (1918).

1980]

COMMENTS AND NOTES

Another interesting approach taken by the Court was its consideration
of ASCAP and BMI's blanket licenses as offering an unique and different

product to the music user. As the Court noted:
This substantial lowering of costs, which is of course potentially
beneficial to both sellers and buyers, differentiates the blanket
license from individual use licenses. The blanket license is composed of the individual compositions plus the aggregating service.
Here, the whole is truly greater than the sum of its parts; it is,
to some extent, a different product. 1 5
The purpose of this conclusion by the Court would seem to be that it
is this uniqueness which distinguishes the blanket license from price fixing.
"ASCAP is not really a joint sales agency offering the individual goods
of many sellers, but is a separate seller offering its blanket license, of which
the individual compositions are raw material." 150 The separate seller
concept, offering a blanket license which was distinguishable from an individual license, caused the Court to conclude that CBS "had a real
choice." 157

V. CONCLUSION
Armed with a proper understanding of the facts and issues presented,
the decision reached by the Supreme Court was inevitable. It is doubtful
that the use of blanket licenses will be held on remand to constitute a
violation of the Sherman Act. Although the need for some form of regulation is evident, the problem of fashioning a proper remedy in this case
is a difficult one, and one which shall not be considered here. Totally
prohibiting the use of blanket licenses would be absurd, as the market
could not effectively function without them, as all parties concerned would
agree. Perhaps the most practical solution lies in a legislative enactment
by Congress regulating performing rights' societies. 158 This conclusion is
based in part on the fact that all the parties involved in the music industry
could not operate without performing rights societies and their blanket
licenses. It also takes into consideration the simple observation that after
over forty years of antitrust litigation, we still do not know what is legal.
BMI v. CBS was considered by the court of appeals to fall under the
per se rule of illegality, which is characterized in part as saving the timeconsuming investigation required by the rule of reason. After the nine
years of litigation, the Supreme Court found a more exhaustive investigation under the rule of reason was required. In spite of the opportunity to
be cynical at this point, a very real question exists: in view of the fact that
the Supreme Court reached the proper decision from a legal point of view,
155. 441 U.S. at 21-22.
156. Id. at 22 (footnotes omitted).
157. Id. at 24.
158. See, e.g., Comment, CBS v. ASCAP: Performing Rights Societies ard
the Per Se Ride, 87 YALE L.J. 783, 801-03 (1977) and Cirace, supra note 41, at 300.
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from a practical point of view was it worth it? Whether a permanent
solution may be set up by a court of law is doubtful. It is apparent that
the legislature will provide the only viable solution.

Randall E. Hobbs *
• The author wishes to extend his most sincere thanks to Professor Edward
C. Smith of the Delaware Law School for his assistance and support in the furtherance of this work.

