1984]

Comments
PROTECTION OF MINORITY SHAREHOLDERS IN
PARENT-SUBSIDIARY TENDER OFFERS:
JOSEPH V. SHELL OIL CO.
I.

INTRODUCTION

In Joseph v.Shell Oil Co.,' the Delaware Court of Chancery2 addressed the recurring issue of the rights of minority shareholders in
a takeover attempt by the majority shareholder. 3 The issue arose in
response to a tender offer by Shell Oil Company's (Shell) majority
4
shareholder, the Royal Dutch Petroleum Company (Royal Dutch),
which followed a frustrated attempt at a cash-out merger. In this action,'
the minority plaintiffs claimed that Royal Dutch had breached its
fiduciary duty by failing to disclose significant financial information
relevant to a fair valuation of Shell's worth. 6 The court granted the
plaintiffs' request for an injunction 7 on the grounds that the defendants had "failed to meet the high standards of conduct imposed by
Delaware law on fiduciaries.''
In evaluating the fairness of Royal Dutch's tender offer and the
scope of its fiduciary duty, the court followed the rules set forth in
1. 482 A.2d 335 (Del. Ch. 1984).
2. Vice-Chancellor Hartnett presiding.
3. For information on takeout mergers, see generally Prickett & Hanrahan,
Weinberger v. UOP, Inc.: Delaware's Effort to Preserea Lerd Playing Fildfor Cash-Out
Mergers, 8 DEL. J. CoRp. L. 59 (1983); Weiss, Balandng Interests in Cash-Out-Mergers:
The Promise of Weinberger v. UOP, Inc., 8 DEL. J. Conp. L. 1 (1983); Weiss, The
Law of Take Out Mergers: A HistoricalPerspectire, 56 N.Y.U. L. REv. 624 (1981); Weiss,
The Law of Take Out Mergers: Weinberger v.UOP, Inc. Ushers in Phase Six, 4 CARDozo
L. REv. 245 (1983) [hereinafter cited as Weiss, Phase Six].
4. Royal Dutch owned (through Dutch Shell) 69.5% of Shell's shares. Joseph,
482 A.2d at 338.
5. This action is a consolidation of six class action suits filed by Shell's minority
shareholders. Id.
6. Id. at 338, 340.
7. Plaintiff minority shareholders sought to permanently enjoin completion
of the tender offer. The court denied such permanent relief on the grounds that it
"would be overbroad, might not be consistent with investment desires of many
stockholders, and would prohibit a tender offer being made by the majority stockholder which is permitted under Delaware law if done properly." Id. at 345.
8. Id. at 338. In addition to granting a preliminary injunction, the court ordered
circulation of the relevant information to the minority shareholders, and also granted
the right of rescission to those shareholders who had already tendered their shares
in response to the majority's unfair offer. Id. at 345.
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Weinberger v. UOP, Inc. ,9 a watershed case in Delaware corporate merger
law. 10 In so doing, the court extended the Weinberger "fair-dealing"
rules" for cash-out mergers to tender offers involving parent and subsidiary corporations. This decision reflects the court's recognition that
the minority shareholders were not truly free from coercion because
of their lack of bargaining power and their lack of knowledge of key
financial information.1 2 The court thereby prevented Royal Dutch from
circumventing the Weinberger fairness rules through its tender offer.
In effect, this decision dispenses with categorizing minority shareholders
in terms of cash-out mergers and tender offers. Instead, it focuses on
a problem common to all such shareholders, namely, the preservation
of their rights in relation to the majority's superior power.

II.

BACKGROUND

Although Joseph dealt with a tender offer rather than a cash-out
merger, it clearly is a direct descendant of Weinberger. Consequently,
Joseph must be evaluated against the entire history of Delaware corporate merger law rather than as an isolated case.
First, it is important to note that in a tender offer the minority
shareholders of the target corporation generally are free to accept or
reject the offer of the acquiring corporation. On the other hand, in
a cash-out merger the process is compulsory, and the minority
3
shareholders generally have no recourse other than appraisal rights.'
Such a cash-out transaction is frequently referred to as a freeze-out
because the goal is to eliminate the minority shareholders in order
for the majority to consolidate its interests in the target corporation.
Under Delaware law, a combination of these two procedures may be
used by corporations seeking to acquire complete control of their partlyowned subsidiaries. This procedure, the so-called two-step merger, consists of the parent corporation making a tender offer to purchase the
minority interests in the target subsidiary corporation; once a certain
percentage of the shares are acquired, a compulsory cash-out may
occur. 14

9. 457 A.2d 701 (Del. 1983).
10. See supra note 3.
11. For discussion of the majority shareholder's duty of fair-dealing, see
Weinberger, 457 A.2d at 711.
12. Joseph, 482 A.2d at 340, 341.
13. See DEL. CODE ANN. tit. 8, 5 262 (1983) (right to appraisal under Delaware

law).

14. See id. § 253. This section of the Delaware General Corporation Laws specifies
a threshold of 90% of the subsidiary corporation's shares in order for the parent
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In 1983, the Delaware Supreme Court rewrote the common law

of cash-out mergers with the case of Weinberger v. UOP, Inc.' 5 This
case involved an attempted cash-out of the minority shareholders of
UOP, Inc. (UOP) by the parent majority shareholders, Signal Companies, Inc. (Signal). 16 After Signal had decided to acquire the remaining minority interests in UOP, it presented a cash-out proposal
to UOP's board of directors. This merger proposal was approved by
UOP's board and by a majority vote of the minority shareholders.' 7
However, the plaintiff, a member of the minority, objected to the transaction and filed suit alleging breaches of fiduciary duty by the boards
of directors of both Signal and UOP. 18 Central to this claim was the
plaintiff's allegation that the existence of common directors on both
boards had prevented an honest evaluation of the proposal and had
deliberately allowed an unfair price to be approved in order to eliminate
the minority shareholders. 19
The Weinberger court reversed the lower court's holding" and determined that the terms of the mergers did not meet the tests of fairness
because the defendants had breached their fiduciary duty to the minority
shareholders. The court focused on a bifurcated standard of fairness
corporation to effectuate a compulsory cash-out merger:
§ 253.
(a) In any case in which at least 90% of the outstanding shares of
each class of the stock of a corporation or corporations is owned by another
corporation and 1 of the corporations is a corporation of this State and the
other or others are corporations of this State, or any other state or states,
... the corporation having such stock ownership may either merge the other
corporation or corporations into itself and assume all of its or their obligations, or merge itself, or itself and I or more of such other corporations,
into 1 of the other corporations by executing, acknowledging and filing,
in accordance with § 103 of this tide, a certificate of such ownership and

merger setting forth a copy of the resolution of its board of directors to

so merge and the date of the adoption; provided, however, that in case the
parent corporations shall not own all the outstanding stock of all the subsidiary corporations, parties to a merger as aforesaid, the resolution of the
board of directors of the parent corporation shall state the terms and conditions of the merger, including the securities, cash, property, or rights to
be issued, paid, delivered or granted by the surviving corporation upon surrender of each share of the subsidiary corporation or corporations not owned
by the parent corporation.
15. 457 A.2d 701 (Del. 1983).
16. Signal had acquired a 50.5% interest in UOP prior to the attempted cashout transaction. Id. at 704.
17. Id. at 708.
18. The original defendants were Signal, UOP, certain officers and directors
of both corporations, and UOP's investment banker. Id. at 703.
19. Id. at 709.
20. For an in-depth look at the history and development of the Weinbergercase,
see 8 DEL. J. CORP. L. 1-180 (1983) (entire issue devoted to JVeinberger case).
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consisting of fair dealing and fair price. 21 The more important of these
2
concepts, in the context of the present discussion, is that of fair dealing.
Fair dealing refers to the manner in which the transaction is structured and presented, including the disclosure made to the affected
parties.23

In discussing fair dealing, the Weinberger court relied on the earlier
Delaware Supreme Court case of Lynch v. Vickers Energy Corp.24 In Lynch,
a minority shareholder of TransOcean Oil, Inc. (TransOcean) filed
suit for damages against, inter alia, Vickers Energy Corp. (Vickers),
after Vickers had made a tender offer to purchase the remaining shares
of TransOcean. 25 The plaintiff, who had originally tendered her shares
in response to the offer, later claimed that Vickers had breached its
fiduciary duty to TransOcean's minority shareholders by not disclosing
the true value of the corporation's assets, and by coercing the minority to sell their shares for a grossly inadequate price. 26 In holding that
the terms of Vickers' tender offer were not fair, the Lynch court reaffirmed the rule that a majority shareholder owes a fiduciary duty to
the minority shareholders and is required to disclose fully all informa'27
tion relating to the tender offer with "complete candor."
This rule of complete candor formed the basis of the Weinberger
court's determination that the terms of Signal's proposed cash-out

21. The Weinberger court divided fairness into two aspects: fair dealing and fair
price. Fair dealing embraced
questions of when the transaction was timed, how it was initiated, structured, negotiated, disclosed to the directors, and how the approvals of the
directors and the stock-holders were obtained. [Fair price involved] the
economic and financial consideration of the proposed merger, including all
relevant factors: assets, market value, earnings, future prospects, and any
other elements that affect the intrinsic or inherent value of a company's stock.
Weinberger, 457 A.2d at 711. See, e.g., Moore, The "Interested" Directoror Officer Trans-

action, 4 DEL. J. CORP. L. 674, 676 (1979); Nathan & Shapiro, Legal Standard of Fairness
of Merger Terms Under Delaware Law, 2 DEL. J. CORP. L. 44, 46-47 (1977) (both cited
in Weinberger).
22. Since the price involved in a transaction is dependent, to a large degree,

on the structure of the deal, the fair dealing discussion logically precedes that of fair
price. The Weinberger court analyzed the issue of fair price at great depth, but this
treatment is not necessary to the discussion of fiduciary duty. See Weinberger, 457 A.2d
at 712-15.
23. See id. at 710, 711.

24. 383 A.2d 278 (Del. 1977).
25. Originally, Vickers owned 53.5% of the shares of TransOcean. By the time
plaintiff had filed her action, Vickers' interest in TransOcean had increased to about
87%. Id. at 279.

26. Id.
27. Id.
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merger were unfair. The Weinberger court held that the minority
shareholders of UOP had not been informed of all relevant financial
information with complete candor. 28 Consequently, Signal's nondisclosure constituted a breach of its fiduciary duty. 29 The fact that
a financial report prepared by the common directors of Signal and
UOP was not divulged to UOP's non-Signal directors was held to
be an additional breach of fiduciary duty.3 0
In essence, the Weinberger court's interpretation of the Lynch rules,
as epitomized by the emphasis on fair dealing, constitutes an evaluation of the transaction in its entirety. This approach is a break from
the Delaware Supreme Court's traditional method of evaluating merger
transactions. The court had long recognized the duty owed to minority
shareholders by the majority.3 1 However, a concerted attempt to protect minority interests did not begin until 1977 when the business purpose rule was established in Singer v.Magnavox Co.3 2 As the Singer court
stated, "[A] Delaware Court will not be indifferent to the purpose
of a merger when a freeze-out of minority shareholders on a cash-out
basis is alleged to be its sole purpose." ' 33 Thus, a cash-out merger
would not be permitted where the motivating factor was simply to
freeze-out or eliminate the minority shareholders. This rule was regarded as a judicially mandated step in the tradition of Schnell v. ChrisCraft Industries, Inc., 34 where it was stated that "inequitable action does
not become permissible simply because it is legally possible. ' ' 5 The
business purpose rule announced in Singer was, therefore, intended
to prevent deliberate freeze-outs which were technically sound but un36
fair and inequitable to the minority shareholders.
The Weinberger court rejected the business purpose rule. In overruling Singer,37 the court emphasized that this rule did not provide

28. Weinberger, 457 A.2d at 712.
29. Id.
30. Id.
31. In Sterling v. Mayflower Hotel Corp., 93 A.2d 107, 109-10 (Del. 1952),
the Delaware Supreme Court stated that it is a "settled rule of law" that a majority
shareholder, standing on both sides of a transaction, bears "the burden of establishing
[the merger's] entire fairness, and it must pass the test of careful scrutiny by the courts."
32. 380 A.2d 969 (Del. 1977).
33. Id. at 979.
34. 285 A.2d 437, 439 (Del. 1971).
35. Singer, 380 A.2d at 975 (quoting Schnell, 285 A.2d at 439).
36. Id. The Singer court stated, "Delaware case law dearly teaches that even
complete compliance with the mandate of a statute does not, in every case, make
the action valid in law." Id.
37. The Weinberger court also overruled the other two cases of the so-called "Singer
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the minority shareholders with any "meaningful protection." 3 8 Instead,
the court held that the minority shareholders were better protected
by the combination of the parent-subsidiary fairness rule,3 9 extended
appraisal remedies, 40 and the broad discretion of the chancery court."
Thus, the Weinberger court distilled all previous efforts to analyze merger
transactions into one all-encompassing test, that of fairness.4 2 It is with
this foundation that the Joseph court addressed the same problem of
minority shareholders' rights, albeit from the different angle of tender
offers.
III.

Joseph

FACTS OF

This case arose as a result of the efforts of Royal Dutch to acquire
complete control of its partly-owned subsidiary, Shell. 43 Royal Dutch,
through its wholly-owned subsidiary, Shell Petroleum Company Ltd.
(Dutch Shell), set up a holding company, SPNV Holdings, Inc.
(SPNV), to act as a vehicle for the eventual merger of Shell into SPNV.
Royal Dutch also retained an investment banking firm, Morgan Stanley
& Company, Inc. (Morgan Stanley), to prepare an estimate of Shell's

value.
Morgan Stanley returned an estimate of $53 per share based on
its analysis of publicly available information.4 4 On the same day that
Morgan Stanley informed Royal Dutch of its findings, Dutch Shell
announced a proposed merger of Shell and SPNV, with Shell's minority
shareholders to be cashed-out at $55 per share. However, it was
unknown to Morgan Stanley and, therefore not taken into considera-

tion in the valuation, that Shell had announced a major oil strike the

4
day before the merger was proposed.

.

trilogy": Roland Int'l Corp. v.Najjar, 407 A.2d 1032 (Del. 1979), and Tanzer v.
International Gen. Indus., Inc., 379 A.2d 1121 (Del. 1977).
38. Weinberger, 457 A.2d at 715.
39. Id.
40. See DEL. CODE ANN. tit. 8, § 262 (1983). However, it must be realized
that the Weinberger court was referring to remedies for contested cash-out mergers;
there would be no right to appraisal for a tender offer as in Joseph.
41. Weinberger, 457 A.2d at 715.
42. See Weiss, Phase Six, supra note 3, at 247.
43. Joseph, 482 A.2d at 338-39.
44. Id. at 339. Although Morgan Stanley did not include the potential value
of the recent oil strike in its report to Royal Dutch, there is evidence that it was
at least aware of the information. However, deposition testimony of a Morgan Stanley
representative established that this information was not included in the valuation of
Shell because "the discovery was too recent" and it was felt that the discovery "did
not have present material effect on the value of Shell." Id. at 343.
45. Shell announced a major oil strike in the Beaufort Sea, off the coast of
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Upon learning of the merger proposal, Shell's board of directors
set up a special committee composed of the outside directors to evaluate
the transaction. This committee retained another investment banking
firm, Goldman-Sachs & Company (Goldman-Sachs), to prepare its
own estimate of Shell's worth.4 6 Goldman-Sachs returned a value of
$80-85 per share with a recommended minimum acceptable figure of
about $75 per share.4 7 Shell's board of directors adopted this estimate
48
and rejected Dutch Shell's offer of $55 per share.
Subsequently, negotiations between Royal Dutch and Shell broke
down; Dutch Shell withdrew its merger proposal and commenced a
tender offer directly to Shell's minority shareholders at 558 per share. 49
Dutch Shell also announced that it would not change its offering price
for at least eighteen months and that it intended to effectuate a shortform merger upon acquiring the requisite 90% of Shell's shares. 0 Dutch
Shell announced that should the tender offer fail, it would purchase
Shell shares on the open market in order to reach the short-form merger
threshold and cash-out the minority.51
In response to this offer, the minority plaintiffs filed suit, claiming that Royal Dutch was coercing the minority into an unfair transaction and that in so doing, it had breached its fiduciary duty.52 Royal

Dutch 3 maintained that it had no duty to offer a fair price in the
tender offer because the minority was under no compulsion to accept
the offer.54 Thus, the court faced the problem of determining the level

Alaska, on January 23, 1984. Dutch Shell's merger proposal was announced the next
day, January 24, 1984. Id. at 339.
46. The special committee, consisting only of Shell's outside directors, not only
hired Goldman-Sachs, but "also retained several other consultants to assist it in
evaluating the merger proposal and espedoly the ralue of the probabe rtsarrr." Id. (emphasis
added).

47. Id.
48. Id.

49. Royal Dutch initially set the tender offer price at $55 per share, the same

price as the proposed cash-out merger, but this was raised to $58 per share within
a few days. The price remained at this level throughout the subsequent activities.

On the open market, Shell was trading for $60 per share soon after announcement
of the tender offer. This represented an increase over its price of about $44 per share
prior to the merger controversy. Id. at 340.

50. This short-form merger technique, permitting the cashing-out of minority

shareholders if the majority owns 90% or more of the shares, is authorized under
Delaware law by DEL. CODE ANN. tit. 8, § 253 (1983). Cf. supra note 14.
51. Joseph, 482 A.2d at 340.

52. Id.
53. The co-defendants in this consolidated action were Royal Dutch, Dutch
Shell, SPNV, and Shell.
54. Id. at 341.
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of fiduciary duty owed by the majority shareholder to the minority
shareholders in a tender offer involving parent and subsidiary.

IV.

ANALYSIS OF Joseph

The focal point of the court's inquiry was the fiduciary duty owed
by Royal Dutch to the minority shareholders. This issue arose because
Royal Dutch was situated on both sides of the transaction., On one
hand, Royal Dutch (acting through its wholly-owned subsidiaries, Dutch
Shell and SPNV) was offering to purchase the minority's shares and
on the other hand, Royal Dutch was represented on Shell's board of
directors. 56 It was, therefore, in a position to influence directly, or
57
even determine, the decision.
The potential conflicts of interest springing from common directors on the boards of both parent and subsidiary corporations have
long been recognized by the courts. In an early decision, the Delaware
Supreme Court stated that public policy established a rule requiring
a corporate director's "undivided and unselfish loyalty to the corporation" and mandated that there be "no conflict between duty and

55. Id. at 340. See also Weinberger, 457 A.2d at 710; Sterling, 93 A.2d at 110.
56. Two members of Shell's board of directors were also employees of Royal
Dutch. Joseph, 482 A.2d at 342.
57. Rule 14e-2 of the Securities Exchange Act of 1934 requires that the subject
company of a tender offer disclose its position to its shareholders.
Itstates:
(a) Position of Subject Company. As a means reasonably designed to prevent fraudulent, deceptive or manipulative acts or practices within the meaning of section 14(e) of the act, the subject company no later than 10 business
days from the date the tender offer is first published or sent or given, shall
publish, send or give to security holders a statement disclosing that the subject company:
(1) Recommends acceptance or rejection of the bidder's tender offer;
(2) Expresses no opinion and is remaining neutral toward the bidder's tender offer; or
(3) Is unable to take a position with respect to the bidder's tender offer.
Such statement shall also include the reason(s) for the position (including
the inability to take a position) disclosed therein.
17 C.F.R. § 240.14e-2 (1984). By having employees on Shell's board of directors,
Royal Dutch might have been able to influence the minority shareholders, albeit indirectly, by influencing the board's 14e-2 position disclosure; i.e., a favorable recommendation from Shell's board of directors might have influenced minority shareholders
to tender their shares without delving into the intrinsic fairness of the offer. But see
Friendenberg, Jaws III: The Impropriety of Shark Repellant Amendments as a Takeover Defense,
7 DEL. J. CoRP. L. 32, 33 (1982) (such disclosure to shareholders is of "limited value"
in that "the tender offer premium will have a greater impact on decision making
than management's negative advice").
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self-interest.' '58 In the more recent Weinberger case, the court reiterated
this policy and went on to state that "[w]hen directors of a Delaware
corporation are on both sides of a transaction, they are required to
demonstrate their utmost good faith and the most scrupulous inherent
fairness of the bargain." 59 Clearly, a director of two corporations has
a fiduciary duty to both and must evaluate his decisions carefully to
insure that he is acting in the best interests of both, and is injuring
60
neither.
The Joseph court examined this concept of a common director's
dual fiduciary duty in the context of Royal Dutch's failure to disclose
to Shell's minority shareholders the existence of the major oil strike,
61
which undoubtedly would have increased the value of the shares.
As the court explained, "[I]t would defy reason to find that an oil
exploration company such as Shell could be valued without any indepth [sic] inquiry into the estimated value of the probable oil
reserves." 62 The court rejected Royal Dutch's claim that it was unaware
of the possible higher value of Shell's shares, noting the existence of
a much higher estimate arrived at by Shell's president. 6 1 In reference
to the common directors, the court stated that "[t]hey most certainly
knew, or should have known, of the management's [Shell's] opinion
' 64
as to value.
The court also rejected Royal Dutch's claim that the minority
shareholders had adequate notice of Shell's possible higher value through
its 14D-9 Schedule filed with the SEC. 65 Although this document listed
a range of possible values for Shell from $77 to $152 per share, the
court determined that this was not adequate disclosure because it was
merely a "general expression of value. "66
58. Guft v. Loft, Inc., 5 A.2d 503, 510 (Dcl. 1939).
59. Weinberger, 457 A.2d at 710. See, e.g., Sterling, 93 A.2d at 110; Gottlieb v.
Heydon Chem. Corp., 91 A.2d 57, 57-58 (Del. 1952).
60. See generally H. HENN. &

J.

ALEXANDER, Lws Or CoRpoILwtoT-Ns 651 (3d

ed. 1983).
61. Joseph, 482 A.2d at 341.

62. Id. In discussing the nondisclosure to the minority shareholders of the oil
strike, the court went on to state that "[indeed, it is possible-although not probablethat the probable reserves may be the single most valuable asset of Shell." Id.

63. Shell's president (who was a member of Shell's board of directors but not

of the special committee) stated that the Shell shares might have had a value of about

$91 per share if Shell were sold as a going concern on the open market. Id. at 339.
64. Id. at 342.

65. Shell's 14D-9 Schedule, containing the corporation's financial statements,
was filed with the SEC in accordance with the Securities Exchange Act of 1934, Rule
14d-9. 17 C.F.R. § 240.14d-9 (1984).
66. Joseph, 482 A.2d at 342.
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Royal Dutch could not rely on the 14D-9 Schedule as a cure for
its nondisclosure because it had violated the Lynch rules which require
complete disclosure rather than what a party considers merely adequate disclosure. 67 This test, also followed in Weinberger,68 is not only
decisive, but practical as well, for there is no shadowy level of "adequacy" to evaluate. 69 Instead, the inquiry is solely whether disclosure
has been complete. In this instance, the court concluded that it was
relevant that the Shell shares potentially were worth much more than
Royal Dutch's appraiser had estimated. Therefore, Royal Dutch had
a fiduciary duty to disclose this information fully to the minority
70
shareholders.
In addition to failing to inform the minority shareholders of the
oil strike, Royal Dutch also breached its fiduciary duty by failing to
disclose to the minority shareholders that "essential and necessary information had been withheld from the appraiser [Morgan Stanley]."71
In essence, Royal Dutch failed "to make available to the appraiser
...the essential information needed .
72

.

. if his appraisal was to have

any meaning."
This form of nondisclosure also violates the Lynch requirement
of complete candor. The court determined that the tender offer was
structured "in such a way as to result in an unfair price being offered
and the disclosures [were] unlikely to call the unwary stockholder's
attention to the unfairness." 73 The court pointed out that Royal Dutch
was in a superior bargaining position relative to the minority

shareholders in that Royal Dutch had selected the appraiser. As the
court stated, "Obviously, a primary purpose of the fairness opinion

of Morgan Stanley was to convince the stockholders to whom the tender
offer was to be made that the price offered was fair." '7 4 Since Royal
67. Lynch, 383 A.2d at 281. Royal Dutch had relied on a statement in Lewis
v. Fuqua Indus., No. 6534 (Del. Ch. 1982), reprinted in 7 DEL. J. CORP. L. 478 (1982),
to the effect that only full disclosure was required. This was mistaken, however, for
the Lewis court actually stated the requirement as consisting of "full disclosure with
complete candor." 7 DEL. J. CORP. L. at 482. Thus, Lewis had merely restated the
Lynch rule, with which Royal Dutch had not complied.
68. See supra text accompanying note 28.
69. Weinberger, 457 A.2d at 710; Lynch, 383 A.2d at 281.
70. Joseph, 482 A.2d at 342. TheJoseph court stated that "[t]he $91 figure [quoted
by Shell's president; see supra note 631, calculated in response to a request from the
special committee, is surely a relevant figure. The duty to disclose it cannot be fulfilled by mere reliance on a general expression of value." Joseph, 482 A.2d at 342.
71. Joseph, 482 A.2d at 341.
72. Id.

73. Id.
74. Id. The court emphasized that the valuation of Shell was defective because
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Dutch had withheld the recent oil strike information from Morgan
Stanley, it was in a position to take advantage of the fact that the
minority shareholders were likely to rely simply on the estimate without
questioning its accuracy or fairness.
By deliberately structuring the tender offer in a manner unfair
to the minority shareholders, Royal Dutch had not disclosed all relevant information with complete candor. 75 Although Royal Dutch contended that it had satisfied this requirement by its disclaimer that
"Morgan Stanley based its opinion of value on publicly disclosed information," the court concluded this was insufficient disclosure to negate
76
a breach of its fiduciary duty.
It is interesting to note that despite finding ample evidence that
Royal Dutch had breached its fiduciary duty to the minority
shareholders, the court declined to hold that the lack of true arm's7
length negotiation was a per se violation of the unfairness rules.
Distinguishing Weinberger,78 the court stated that, while arm's-length
negotations were desirable and were strong evidence of fairness,7 9 they
constituted merely another factor to be considered in examining the
transaction. s0
Having determined that the tender was unfair due to Royal
Dutch's breach of fiduciary duty, the court granted the plaintiff's request for an injunction."' The rationale underlying the court's order
for recirculation of information to the minority shareholders was that
"without the omissions of the defendants being cured [it] might forever
Morgan Stanley had failed to take into consideration the recent oil strike. The court
recognized that different appraisers (e.g., Morgan Stanley and Goldman-Sachs) could
arrive at different opinions of value even when basing their analyses on the same

data. Id.
75. Although not explicitly mentioned by the Joseph court here, Royal Dutch's
tender offer was structured unfairly in violation of the rules of fair dealing established
by Weinberger. See Weinberger, 457 A.2d at 711.

76. Joseph, 482 A.2d at 341, 342.
77. Id. at 343.
78. The Weinberger court did not explicitly discuss the significance of arm'slength negotiations vis-a-vis the overall tests of fairness. However, the court noted
indicta that its holding that the majority had breached its fiduciary duty, "could
have been entirely different if UOP [subsidiary corporation] had appointed an independent negotiating committee of its outside directors to deal with Signal [parent
corporation] at arm's length."

Weinberger, 457 A.2d at 709 n.7. This statement is

somewhat ambiguous as it deals both with the significance of arm's-length negotia-

tions and with the effect of setting up an independent committee to evaluate the proposed transaction.

79. See, e.g., Getty Oil Co. v. Skelly Oil Co., 267 A.2d 883 (Del. 1970).

80. Joseph, 482 A.2d at 343.

81. The court granted only a preliminary injunction. Id. at 345.
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deny to those tendering stockholders their right to be treated fairly." 82
Thus, the minority shareholders had triumphed, although temporarily,
because the court had afforded them the protection of the Weinberger
fairness rules despite the different nature of the transaction.83
V.

EVALUATION

The major impact of Joseph lies in the court's implicit recognition
of the substantial similarity of a minority shareholder's position in a
tender offer to that in a hostile take-out attempt through a cash-out
merger. The court took the pragmatic position that the minority
shareholders were not truly free to accept or reject Royal Dutch's offer
due to their lack of bargaining power and their lack of complete infor84
mation regarding the structure of the proposal.
Although the Joseph court broke new ground in applying the rules
of cash-out mergers to tender offers, the decision is logically consistent with the general trend of Delaware corporate merger law. Singer"5
had attempted to establish a useful measure of fairness through the
business purpose rule, which proscribed mergers arranged solely to
freeze-out the minority shareholders. The Weinberger court recognized
that despite good intentions, the Singer test had essentially failed. 86 The
rules regarding fair dealing and fair price were designed to be a more
practical solution to the problem. The Joseph court adapted these fairness
rules to a tender offer situation not faced by the Weinberger court but
surely within its contemplation.
In essence, the Joseph decision represents a synthesis of the law
applicable to cash-out mergers and tender offers. It represents the view
that threats to the minority's interests in both situations are sufficiently
similar to merit the same legal treatment. This approach is consistent
with the tradition of Delaware corporate merger law in which the
Weinberger cash-out merger rules were derived directly from the Lynch
82. Id. at 344. The court was also convinced that the plaintiffs had demonstrated
the reasonable probability of irreparable harm necessary for issuance of a preliminary
injunction. Id.
83. On January 8, 1985, the chancery count denied defendants' (SPNV and
Shell) motion to dismiss the action. The court also denied a request by another Shell
shareholder to consolidate the Joseph action with a companion class action. Van der
Woude v. Shell Oil Co., No. 7699 (Del. Ch. Jan. 8, 1985).
84. Joseph, 482 A.2d at 341. See also Herzel & Finkelstein, Joseph v. Shell Oil
Co., 6 NAT'L L.J. 15-19 (July 16, 1984) [hereinafter cited as Herzel & Finkelstein]
("[T]he court may have believed that it was confronted with a situation not very
different from one in which a freeze-out merger is being presented." Id. at 16.).
85. 380 A.2d 969 (Del. 1977).
86. Weinberger, 457 A.2d at 715. See also Weiss, Phase Six, supra note 3, at 248.

1984]

PROTECTION OF MINORITY SHAREHOLDERS

rules regarding tender offers.8 7 The underlying evolutionary pattern
of Delaware corporate merger law is based on the implicit and inextricable relationship of tender offers and cash-out mergers. This dialectical relationship results in an emphasis on the interests of the minority
shareholders vis-a-vis the majority shareholder rather than on the
technical nature of the transaction. This position is also in accord with
the long-standing principles of equity which tend to look more to
88
substance than to form.
Another important facet of the Joseph opinion concerns the special
committee set up by Shell to evaluate the original cash-out merger
proposal. This committee, composed of Shell's outside directors, had
the specific task of retaining qualified consultants to reach an independent estimate of Shell's worth.8 9 When the appraiser's research indicated a value well in excess of the price offered, the committee rejected the proposal. At that point, Royal Dutch did not attempt to
negotiate or bargain in good faith but instead withdrew the merger
offer and commenced the tender offer at the same price. This action
nullified the effect of the committee since the tender offer still amounted
to a hostile take-over attempt, albeit through less openly coercive means.
The court's ruling that Royal Dutch had no duty to negotiate
at arm's-length with Shell, 90 which presumably would have occurred
through the special committee, leaves the function of the committee
unclear. As there was no mandatory requirement for the majority to
negotiate, the committee was reduced to mere advisory status, with
its recommendations not even binding on Shell's board of directors
as a whole. Thus, the theoretical fairness advantage of having Shell's
independent directors examine the tender offer was lost.
Throughout the Joseph opinion, the court kept the interests of the
minority shareholders sharply in focus in light of the overall concept
of fairness. The court pointed out that since the precontroversy market
price of Shell stock was about $40-44 per share, some minority investors might have actually considered the tender offer of $58 per share
to be a windfall. 91 Also, those shareholders who wished to retain their
shares in the hope of obtaining a higher price through a court ordered
amendment of the tender offer might have had to wait several years

87.
88.
89.
90.

See Weinberger, 457 A.2d at 712.
See, e.g., Schnell, 285 A.2d at 439.
Joseph, 482 A.2d at 339.
Id. at 343. See, e.g., Herzel & Finkelstein, supra note 84, at 20 (discussion

of the Joseph court's decision vis-a-vis the special committee).
91. Joseph, 482 A.2d at 345.
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before the transaction came to fruition. 92 Finally, the court recognized
that because Goldman-Sachs had a stake in the outcome, its valuation
may have failed to reflect Shell's true worth impartially. 9 3
By pointing out these balancing factors, the court indicated its
awareness that the minority shareholders faced a complex situation
involving more than just the majority's nondisclosure of financial information relevant to an informed decision. This balancing of interests
underscores the Joseph court's thorough analysis of the nature of the
transaction and the relationship of the parties. The extension of the
Weinberger fairness rules to minority shareholders in a tender offer was
carefully considered and constituted a logical step in the general trend

towards more protection of minority shareholders.
VI.

CONCLUSION

The Joseph court's application of the Weinberger fairness rules to
tender offers represents a further step in the efforts to evaluate the
overall fairness of contested merger transactions. Although Joseph is
not a quantum leap forward, it is an advancement over existing law
in the area and is a logical development in Delaware merger law.
The fiduciary duty owed by majority shareholders to the minority
shareholders in parent-subsidiary mergers includes the duty to disclose
all relevant financial information with complete candor, regardless of
whether the transaction is a cash-out merger or a tender offer. Also,
the transaction must be structured in a manner designed to provide
the minority shareholders with all of the information available for making an informed decision. These rules represents a synthesis of the
law controlling tender offers and cash-out mergers and signify the court's
intention to focus on the interests of the shareholders rather than on
the form of the transaction. Through this approach, the Joseph court
extended the protection afforded minority shareholders and took the
latest step in the evolution of Delaware corporate merger law.

Steven F. Mones

92. Id.
93. Id.

