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2.

Corporations

[O.3

= 560(1)

The existence of even one undisclosed asset of an insolvent corporation
is sufficient reason to appoint a receiver, since one of the duties of a receiver
is to discover undisclosed assets.
3.

Corporations '=- 560(2), 553(4)

An unsecured creditor has the type of interest which should be protected
by the appointment of a receiver.
4.

Corporations

'

552

The conduct of a majority stockholder is not relevant to the issue of
whether a receiver should be appointed.
HARTNETr,

Vice-Chancellor

A Petition for the Appointment of a Receiver for Townsend Acres, Inc., a
Delaware corporation, was filed by Brian Buckson, a minority stockholder.
The Petition, on its face, clearly shows that the corporation is insolvent. An
unsecured creditor of the corporation, Smith-Douglass, filed an Answer to
the Complaint and joins in the prayer for the appointment of a receiver. The
appointment of a receiver has been opposed by Clements Supply Company,
Inc., a judgment creditor, and by Carey's Garage, the purported holder of a
garageman's lien on one item of equipment owned by the corporation.
[1] The appointment of a receiver lies within the sound discretion of the
Court. If the corporation is insolvent, ordinarily a receiver will be appointed
if it is shown that the appointment would be for the benefit of the
stockholders or creditors of the corporation. Sill v. Ky. Coal & Timber
Development Co. (Del. Ch. 1916) 11 Del. Ch. 93, 97 A. 617; Manning v.
Middle States Oil Corp. (Del. Ch. 1927) 15 Del. Ch. 321, 137 A. 79.
[2] Here the Complaint speaks for itself and it is obvious to me that the
corporation is in fact insolvent. Clements Supply Company, Inc., urged, at
the hearing, that there is also another small asset of the corporation which
was not listed in the Complaint. While this may be so, the other asset, if it
exists, is not sufficient to overcome the clear indication that the corporation
is in fact insolvent. In fact the existence of one undisclosed asset, it seems to
me, would be another reason why a receiver should be appointed since one of
the duties of a receiver will be to discover any additional assets.
It also has been argued by Clements Supply Company, Inc., that a
receiver should not be appointed because this Court should not interfere with
the execution of a Superior Court judgment. The case of MacKenzie Oil Co.
v. Omar Oil & Gas Co. (Del. Ch. 1923) 14 Del. Ch. 36, 120 A. 852 clearly
disposes of that objection.
[3] Disregarding the claim of Brian Buckson for the appointment of a
receiver it is clear that Smith-Douglass, as an unsecured creditor, has the
type of interest that should be protected by the appointment of a receiver.
Smith-Douglass has brought suit against the corporation which has not yet
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been reduced to judgment. If Clements Supply Company, Inc., and Carey's
Garage are permitted to proceed with a forced sale of the assets of the
corporation, there may well not be assets remaining to be applied to the debt
of Smith-Douglass.
[4] Clements Supply Company, Inc., has submitted an affidavit which
alleges certain conduct by David Buckson, a majority stockholder of the
corporation, which Clements Supply finds to be reprehensible. I do not find
that the alleged conduct of David Buckson is relevant to the issue of whether
a receiver should be appointed. As I have indicated, I believe a receiver
should be appointed to protect the interest of the unsecured creditors. I do
not believe that Clements Supply Company, Inc, would be in any different a
position if it had moved more quickly with execution on its judgment since
the net effect of that would have been merely to speed up the application for
the appointment of a receiver.
I am, therefore, signing an Order appointing Edward F. Evans to be the
receiver of Townsend Acres, Inc.

KEYSTONE FUEL OIL, INC. v. DEL-WAY PETROLEUM, CO.
No. 5263
Court of Chancery of the State of Delaware, Sussex
June 16, 1977
Plaintiff as Creditor of defendant brought suit pursuant to 8 Del. C.
§ 291 seeking the appointment of a liquidating receiver for defendant.
Defendant's liabilities total $388,911 of which $100,000 is disputed in
litigation with defendant's former distributor. Defendant claims assets in
excess of $390,000 plus a viable lawsuit claim against its former distributor
for a great deal more. The court held that the burden of proof of insolvency
was on plaintiff; and since there is a serious doubt as to the fact of
insolvency, that the appointment of a receiver should be denied. Judgment
entered in favor of defendant.
1.

Corporations '8- 551(5)
The burden of proving insolvency is upon the plaintiff.

2.

Corporations :E 557(5)

If there is serious doubt as to the fact of insolvency, the appointment of
a receiver should be denied.
3.

Corporations -C- 553(1)

A receiver will never be appointed except under special circumstances of
a great exigency and when some beneficial purpose will be served thereby.
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A receiver is normally a remedy of an auxiliary nature incidental to
primary relief bottomed upon fraud or inequitable conduct under the given
circumstances and should not be the sole object of the suit.
5.

Corporations

553(3)

The appointment of a receiver does not follow automatically even if
insolvency is shown.
6.

Corporations '9- 553(1)

Reluctance on the part of the plaintiff to force a public sale of vacant
service station properties does not warrant the appointment of a receiver for
the sole purpose of liquidating real estate through another means so as to
pay off a judgment, especially when there are other factors involved,
including active litigation.
BROWN,

Vice-Chancellor

Plaintiff Keystone Fuel Oil, Inc. ("Keystone") has brought suit pursuant
to 8 Del. C. § 291 seeking the appointment of a liquidating receiver for the
defendant Del-Way Petroleum, Co. ("Del-Way"). Keystone sues as creditor of
Del-Way, having previously obtained a money judgment in the Superior
Court of more than $60,000. Keystone has attached certain rents of Del-Way
as a result of execution process issued on the judgment. However, it has
made no effort to execute upon and sell lands of Del-Way. Rather it ask that
a receiver be appointed so that the receiver may liquidate Del-Way's assets
and pay Keystone's judgment.
The evidence indicates that Del-Way, when operating, was distributor of
Phillips Petroleum products. It ceased to actively do business in 1973 when
Phillips terminated the relationship and the supply of petroleum products
along with it. Del-Way has sued Phillips, claiming sizable damages for what
it considers to have been an improper termination of the business
arrangement. Phillips, in return, contends that Del-Way owes it some
$45,000 for product and some $55,000 in rentals. Del-Way disputes this. The
litigation is ongoing in this Court and is complex in its nature.
In addition to Keystone's judgment and the disputed claims of Phillips,
Del-Way has mortgages totalling some $211,000. The total of all these
liabilities amounts to $388,911. The Keystone debt has been owed since 1973
and as a consequence Keystone argues that in addition to a showing that
Del-Way's liabilities exceed its assets, it is also established that Del-Way is
unable to meet its obligations as they fall due. Keystone therefore concludes
that since insolvency is established under either theory, a receiver should be
appointed under § 291, presumably for its benefit as a creditor.
From the standpoint of assets, Del-Way owns four parcels of real estate
together with a small, well-scattered inventory of tanks, fixtures and
equipment. The value of $25,000 placed on the latter may be open to some
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doubt. The real estate consists of one bulk storage location and three service
station sites, one of which is located on Route 40 and is unoccupied. Two of
the properties are rented at a total monthly rate of $1,400. The value of the
Route 40 property is disputed, Del-Way claiming $70,000 and Keystone
asserting not more than $40,000. Taken with the other three properties, the
total value of the real estate is either $362,500, as Del-Way views it, or
$332,500 as seen by Keystone. Del-Way contends that if its valuation is
honored, along with the value of its inventory and cash in the bank, it has
assets in excess of $390,000 plus a viable lawsuit claim against Phillips for a
great deal more.
Thus, Del-Way argues that it is not legally insolvent. Further, it
contends that in view of the complexity of the Phillips litigation it would be
detrimental to now place a receiver in charge of its affairs, especially when
the receiver's goal would be to liquidate and wind up the corporation as soon
as possbile. Del-Way also points out that it has a firm contract for the sale of
one of the properties and that, as a result, it will be able to satisfy a
mortgage debt of some $34,000 and to pay approximately $20,000 to
Keystone on its judgment.
[1, 2] Having considered the matter, I am of the opinion that Keystone's
application for the appointment of a receiver must be denied. The burden of
proving insolvency is upon Keystone here. Manning v. Middle States Oil
Corp., Del. Ch., 137 A. 79 (1927). If there is serious doubt as to the fact of
insolvency, the appointment of a receiver should be denied. Banks v.
Christina Copper Mines, Inc., Del. Ch., 99 A.2d 504 (1953); Whitmer v.
William Whitmer & Sons, Del. Ch., 99 A. 428 (1916). The evidence as to the
total value of Del-Way's assets is in dispute and the difference rests on the
opinion value of real estate, normally a variable concept. Moreover, a goodly
portion of the liabilities are disputed and are effectively in litigation.
[3, 4] In addition, the facts make it clear that Keystone's sole purpose in
bringing the action is to obtain payment of its debt. The receiver is sought
for no other purpose than to compel payment of corporate debts. This seems
significant in view of the generally accepted principle that a receiver vill
never be appointed except under special circumstances of great exigency and
when some real beneficial purpose will be served thereby. Moreover, a
receiver is normally a remedy of an auxiliary nature incidental to primary
relief bottomed upon fraud or inequitable conduct under the given
circumstances, and the appointment of a receiver should not be the sole
object of a suit. Drob v. National Memorial Park, Del. Ch., 41 A.2d 589
(1945); Lichens Co. v. Standard Commercial Tobacco Co., Del. Ch., 40 A.2d
447 (1945). Here no element of fraud or the dissipation of assets on the part
of Del-Way has been demonstrated.
[5] In addition, even if insolvency is shown, the appointment of a
receiver does not follow automatically. The ultimate decision rests with the
discretion of the Court. Banks v. ChristinaCopper fines, Inc., supra;Kenny
v. Allerton Corp., Del. Ch., 151 A. 257 (1930).
[6] In this case, Keystone has a judgment and Del-Way has real estate
against which it could execute if it so chose. Because of the nature of the
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properties and the general condition of gasoline station business at this
time, I would presume that there is some reluctance on the part of Keystone
to force a public sale of service station properties - especially vacant ones.
But while this may be understandable, I do not feel that it warrants the
appointment of a receiver for the sole purpose of liquidating real estate
through another means so as to pay off the judgment, especially when all
other factors, including the active litigation with Phillips Petroleum Co., are
considered.
Judgment will be entered in favor of the defendant Del-Way.

HOLLOWAY v. SHARON LAND CO.
Nos. 5001, 4717
Court of Chancery of the State of Delaware, Sussex
August 25, 1977
Trustee in Bankruptcy for United Modular of Delaware Corporation
("UMOD") attempted to secure and liquidate UMOD's sharehold interest in
Sharon Land Company. Other defendants were Dale Developers, Inc. and
Hindt, director, president and chief-operating officer of Sharon Land and
Dale. UMOD and Hindt are each fifty percent shareholders of Sharon Land.
The Court of Chancery, Brown, Vice-Chancellor, held that debts were owed
to UMOD by Sharon Land and Dale Developers, and UMOD was entitled to
judgment on them. They further held that preferential payments made by
Hindt to himself were legally invalid because of a breach of fiduciary duty,
and that Hindt had profited in his position of trust as corporate officer and
is held accountable for such breach. Default judgments entered by Hindt
against the corporate entity were invalid, and Hindt's claims for service
rendered, purportedly from a pre-incorporation agreement, were denied.
1. Corporations C 542(3)
When one stands in a fiduciary duty with other shareholders, in view of
the insolvency of the corporate entity, preferential payments are a breach of
that duty and consequently invalid.

2.

Corporations C=- 314(1)

Corporate officers, as fiduciaries, may not profit from their positions of
trust and when challenged, bear the burden of proving that transactions
with the corporation, in which they have a personal interest, are fair.
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Corporations 4

518(1)

If one chooses to avail himself of the corporate format as a means of
doing business, ignorance of his fiduciary responsibilities cannot constitute
a defense to the corporate and creditor rights of others involved in the
enterprise.

BROWN, Vice-Chancellor
This is a decision after trial in consolidated actions brought by the
plaintiff as Trustee in Bankruptcy for United Modular of Delaware Corporation ("UMOD") against the Sharon Land Company ("Sharon Land"), its
wholly-owned subsidiary corporation, Dale Developers, Inc. ("Dale") and
Glenn E. Hindt, director, president and chief-operating officer of both
Sharon Land and Dale as well as 50 per cent shareholder of Sharon Land.
UMOD is the other 50 per cent shareholder of Sharon Land. These actions
were initiated by plaintiff as trustee for the purpose of securing and
liquidating UMOD's sharehold interest in Sharon Land for the benefit of
creditors of UMOD pursuant to the Federal Bankruptcy Act. By stipulation
of the parties, the claims of a Superior Court debt action brought by UMOD
against Dale were consolidated with two actions in this Court so that all
pending matters could be resolved in one trial.
During the course of the testimony it was conceded by the parties that
for all practical purposes Sharon Land and Dale should be considered as one
for the purpose of this decision. Although the defendants were represented
by Mr. Goldstein through the trial of the matter and the filing of plaintiff's
post-trial brief, a long delinquency in the filing of defendants' post-trial brief
apparently led to correspondence from Mr. Hindt to the effect that Mr.
Goldstein had withdrawn as counsel for the defendants. The defendants'
brief being several months overdue, I thereupon indicated my decision that
the issues would be resolved on the brief of the plaintiff when considered in
light of the documentary evidence and the trial testimony. In other words,
no brief has been filed on behalf of the defendants. Mr. Goldstein
subsequently filed a motion to withdraw, but has made no effort to present it
or to offer any explanation for his untimely application. I therefore consider
him to still be counsel of record.
The brief submitted by the plaintiff is thorough and comprehensive in
its recitation of the relevant facts and consequently, in view of their
complexity, I will make no effort to set them forth here. Rather, I offer the
following as my findings and conclusions based upon the evidence as I view
it.
A.

The Debt Claims Of UMOD Against Sharon
Land And Dale Developers.

The records in evidence indicate four separate sums advanced from
UMOD to Sharon Land as loans. These loans total $12,582.72. There is no
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record evidence indicating that these loans were repaid. UMOD is thus owed
the aforesaid amount.
At the outset of the enterprise UMOD sold two modular housing units to
Dale which were to serve as sample units for prospective customers. Hindt
caused one of these to be transferred to himself from Dale, placed it on Lot 8
which he purchased from Sharon Land, and obtained a mortgage on it. The
price of the unit was $11,846. From the mortgage proceeds UMOD was paid
$11,000. The remaining $846 is still owing to UMOD from Dale.
Hindt later caused the other modular unit to be transferred from Dale to
himself. He then sold it to another and paid some $15,000 into the accounts
of Dale. Dale has never paid UMOD for the cost of the unit. UMOD is
therefore due its cost of $14,025 from Dale.
From these factors it is established that UMOD is entitled to judgment
against Sharon Land and Dale Developers in the sum of $27,453.72.
B. The Claim Against Hindt For Improper Preference
Of Himself As A Creditor.
As to the Lot 8 transaction referred to previously, Hindt paid to himself
the aforesaid $846 balance due Dale for claimed work in the site preparation
of the lot. Thus as officer, director and 50 per cent stockholder of Sharon
Land he paid himself for site preparation of his own lot in preference of the
remaining amount owed to UMOD for the cost of the unit.
In early 1975, at a time when Hindt knew that plaintiff had been
appointed Trustee in Bankruptcy for UMOD, at a time when he knew that
plaintiff had claims against Sharon Land, and at a time when a portion of
this litigation was pending, Hindt transferred the second sample house to
himself and then sold it to one Gordon Rose. From the monies received
Hindt paid himself $3,500 for site work without the benefit of providing any
bill for the services supposedly performed. In addition, when the pending
financial collapse of the enterprise had become obvious, Hindt, for the
admitted purpose of protecting his personal interests, filed suits against the
corporation in both the Superior Court and a Justice of the Peace Court and,
as sole managing officer of the corporation, allowed the suits to go to default
in his personal favor. From the proceeds of the Rose transaction, he paid
himself the sum of $8,332.28 toward the satisfaction of these default
judgments.
The evidence further indicates that on one earlier transfer of a lot and
unit to persons named Lowry, Hindt paid himself from the proceeds the sum
of $5,754 for personal services, again without the benefit of any bill or
statement as to the work done.
[1] In view of the fiduciary pbsition in which he stood with regard to
the other stockholder, and in view of the insolvent condition of the corporation, these preferential payments to himself by Hindt were legally invalid.
See 3 Fletcher, Cyclopedia Corporations (Perm. Ed.) § 949, § 7378; 19 Am.
Jur. 2d, Corporations § 1574.
On this evidence, Hindt stands indebted to Sharon Land in the sum of
$18,432.28 for sums wrongfully paid to himself in preference to the other
obligations of the corporation.
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C. The Claim Against Hindt For Self Dealing And
Usurpation Of Corporate Opportunities.
Again as to Lot 8, this was transferred to Hindt individually from the
corporation for a stated consideration of $300, which sum was not paid at
the time. The records indicate that Hindt later offset this amount against a
claim he submitted to the corporation. I will accept his position on this
amount. Four other lots sold previously, however, were sold at a figure of
$2,500 each. Hindt's response to this is that not all lots were valued that
high, the range being from $1,300 to $2,500. On balance, I am convinced that
a value of at least $2,000 must be ascribed to Lot 8, all of which means that
Hindt used his position with the corporation to transfer it to himself for at
least $1,700 less than its market value to the corporation.
On April 25, 1975 Hindt transferred Lot 8, along with the residential
unit obtained from Dale, to one Allen Settle. The settlement sheet and deed
reflect a purchase price of $29,000. Hindt says that the actual consideration
was only $22,000 and that the higher figure was used on the papers so as to
enable the buyer to obtain sufficient mortgage financing (on the theory,
apparently, that a little fraud on lending institutions will not hurt anyone).
Assuming that the price was $22,000, the balance retained by Hindt after
satisfying his personal mortgage on the property was $5,198. This amount
has never been accounted for insofar as the corporation is concerned, and
the whole transaction was obviously a corporate opportunity which Hindt
took for himself.
Also, Lot 10 was sold to one Ullmer. Again, the settlement sheet and
deed reflect a purchase price of $29,000 and again Hindt explains that this
was a phantom amount and that the actual price was $19,900. Assuming
this to be true, the evidence leaves the sum of $1,910 of this amount
unaccounted for on the corporate books. Despite the fact that Sharon Land
owned the lot at the time and that Dale owned the modular unit, the
transaction was handled through the books of Hindt's personal business.
The proceeds then paid over to the corporate accounts were $1,910 short of
the $19,000 Hindt admits receiving from the purchasers. Thus it was
apparently retained for Hindt's personal benefit while he was in the process
of running the corporate opportunity through the books of his own business.
Finally, Lot 14 was sold to a Mr. and Mrs. Lowry with the two
settlement sheets representing the transaction revealing a total purchase
price of $30,900. Even accepting the figures and explanation offered by
Hindt, the deposits and payment records of this transaction leave the sum of
$6,931.81 unaccounted for.
[2] Delaware law is clear that corporate officers, as fiduciaries, may not
profit from their position of trust and that when challenged they bear the
burden of proving that transactions with the corporation, in which they
have a personal interest, are fair. Keenan v. Eshleman, Del. Supr., 2 A.2d
904 (1938); Guth v. Loft, Inc., Del. Supr., 5 A.2d 503 (1939); Bovay v. H. AM.
Byllesby & Co., Del. Supr., 38 A.2d 808 (1944); David J. Greene & Co. u.
DunhillInternational,Inc., Del. Ch. 249 A.2d 427 (1968); Johnston v. Greene,
Del. Supr., 121 A.2d 919 (1956). Hindt has failed to carry this burden here.
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The evidence that he acted to serve himself in disregard of the corporate
entities and the stockholder interests of UMOD is overwhelming. In his
testimony he as much as admitted that he viewed the situation as being one
of "every man for himself."
[3] Quite frankly, I am impressed that perhaps the foregoing transactions were not perpetrated by Hindt in deliberate and knowing violation of
his legal duties as corporate officer and director. Nonetheless, if one chooses
to avail himself of the corporate format as a means of doing business,
ignorance of his fiduciary responsibilities cannot constitute a defense to the
corporate and creditor rights of others involved in the enterprise.
By virtue of these last enumerated transactions, Hindt must be held
accountable to the corporation in the sum of $15,739.81.
D. The Default Judgments Entered By Hindt.
It goes without saying that the default judgments which Hindt entered
against the corporate entity of which he was operating officer, director and
50 per cent stockholder at the time, and which were entered solely to protect
his personal interests against other potential claimants of the corporation,
are invalid. To the extent that he has caused the corporation to make partial
payment to him on the total of these judgments, it has been covered
previously herein. The judgments themselves must be either marked
satisfied or voided on the record.
E. The Claim Of Hindt Against The Corporations
For Services Rendered.
Hindt has submitted a bill to the Sharon Land for $30,000 for services
performed on behalf of the corporation from February 1, 1973 to August
1974. Hindt admits that under a pre-incorporation agreement, his personal
services to the corporation were to be without compensation. He submitted
the bill without consulting with anyone else and selected $30,000 "as just a
roundabout figure" which he thought was adequate to protect his personal
interest. No basis for this claim has been established and consequently it
must be denied.
A second bill for $8,644 is apparently a compilation of six previous bills.
It is also reflected in his Superior Court default judgment. The evidence on
this is hopelessly confusing. Certain charges appear to have been already
paid. Considering the tangle, it cannot be said that it has been established
that any amount is still rightfully due and owing. This claim must also be
denied.
F. The Affirmative Defense of Sharon Land.
Although it has failed to receive the benefit of any explanatory post-trial
briefing, the original answer of Sharon Land relied upon the pre-incorporation agreement between Hindt and UMOD as a result of which Sharon Land
came into being. In this agreement it was provided that neither Hindt nor
UMOD would assign, transfer or encumber their shares of Sharon Land.
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The shares owned by UMOD were later pledged and thus encumbered as a
result of Internal Revenue proceedings. At one time it was contended that
this violated the pre-incorporation agreement thus entitling Hindt to
rescission of the agreement and thus defeating any claim of UMOD to share
in the assets of Sharon Land. To the extent that this defense (or
counterclaim) may still be relied upon, I find it to be without merit.
Accordingly, I conclude that as a result of this entire muddled mess
plaintiff, as trustee for UMOD, is entitled to judgment against Sharon Land
and Dale in the sum of $27,453.72; that derivatively on behalf of Sharon
Land plaintiff, as trustee, is entitled to judgment against Hindt individually
in the sum of $34,172.09; that the default judgments obtained by Hindt
against Sharon Land are fraudulently void; that Hindt is entitled to no present recovery or set off for claims or compensation against Sharon Land; that
Sharon Land and Dale have no counterclaims or set-offs against UMOD:
and that to the extent that plaintiff seeks additional judgment against
Hindt for sums over and above the amounts to which he has been held
accountable herein, it is denied. I ask Mr. Walsh to submit a form of order.
LEWIS v. GREAT WESTERN CORP.
No. 5397

Court of Chancery of the State of Delaware, Sussex
September 15, 1977
Plaintiffs sought to enjoin a meeting of the shareholders of Great
Western Union Corporation ("GWU"). The purpose of the meeting was to
vote on a proposed plan of merger under which the preferred stock of GWU
would be exchanged for the 1014% interest notes of Hunt International
Resources Corporation ('qHIRCO"). However, some question existed as to
whether there would be a market for the 10'%interest notes since the New
York Stock Exchange had indicated that it would refuse to list the notes.
On plaintiffs' motion, the Court of Chancery, Brown, Vice-Chancellor,
held that the threat of irreparable harm to the proffered shareholders,
coupled with the failure of the defendants to establish the entire fairness of
the transaction warranted the issuance of a preliminary injunction. The
court further held that since this relief could be accomplished without the
need to postpone the scheduled shareholders meeting, the injunction would
enjoin the consummation of the merger only in the event it was approved by
the vote of the shareholders.
Motion granted.
1.

Injunctions '8

136

Factors to be considered as to whether a preliminary injunction should
issue include, first, a determination as to the likelihood that plaintiffs will
succeed upon final hearing; second, whether the plaintiffs are to suffer
irreparable injury; and third, a balancing of the respective conveniences and
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hardships between the parties so as to determine if the imposition of the
temporary restraint is justified as a matter of equity.
2.

Corporations

-

584

Where controlling shareholders stand on both sides of a transaction
involving a proposed merger between a parent corporation and its whollyowned subsidiary, the business judgment rule gives way and the burden of
establishing the entire fairness of the proposed merger is placed upon those
who stand on both sides of the transaction.
BROWN, Vice-Chancellor
Plaintiffs are preferred shareholders of Great Western United Corporation ("GWU"). They seek to enjoin a meeting of shareholders now scheduled
for September 20, 1977 for the purpose of voting on a plan of merger under
which the preferred stock of GWU will be exchanged for 101A% interest notes
of Hunt International Resources Corporation ("HIRCO"). The purpose of the
merger, as indicated by the proxy statement and as acknowledged by the
defendants, is to accomplish a reorganization and recapitalization of GWU,
at least in part by the elimination of the preferred stock in favor of the
interest bearing notes of equivalent face value so as to permit the deduction
of the interest payments for tax purposes.
HIRCO was organized by GWU and capitalized with certain GWU
holdings. In return GWU took back all stock of HIRCO and thus HIRCO is
controlled by GWU. In order to effect the merger, HIRCO has organized and
retained the stock of New Subsidiary, Inc. ("NEWSUB"). Under the merger
proposal NEWSUB will be merged into GWU with GWU being the survivor.
Each share of common stock of GWU will be exchanged for two shares of
HIRCO, the new parent company. Each share of GWU's $1.88 Preferred will
be exchanged for 101A% interest notes of HIRCO having a stated value of $22
each. Each share of GWU's $3.00 Preferred will be exchanged for 101A%
interest notes of HIRCO having a stated value of $36 each. The interest
notes will be payable in 1999, two years later than the present redemption
date for the preferred stock. Interest on the notes is to be payable semiannually from "Net Available Earnings" of HIRCO as established and
defined by the trust instrument upon which the notes are to be based.
Interest accrues on unpaid annual interest on the notes at the rate of 6%.
The individual defendants, N.B. Hunt and William H. Hunt, presently
own 65% of the outstanding common stock of GWU. Under GWU's
certificate of incorporation the common stock is entitled to one vote per
share with regard to the proposed merger while the $1.88 Preferred and the
$3.00 Preferred are entitled to 142th vote and 'l/oth vote per share
respectively. Thus, as majority controlling shareholders the defendants
Hunt are in a position to cause approval of the merger and have indicated
their intention to do so.
Plaintiffs contend that what the defendants are reallly doing is
amending the certificate of GWU so as to recapitalize the GWU enterprise
and to eliminate their preferred stock interests. They point out that under 8
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Del. C. § 242 such an amendment requires approval of each class of stock
with all shares having an equal vote. Further, in the case of an amendment,
GWU's certificate would apparently require a two-thirds vote of each class
rather than the majority required by the statute. Defendants justify their use
of the merger procedure by reliance on the line of Delaware precedents
starting with Federal United Corp. v. Havender, Del. Supr., 11 A.2d 331
(1940) and Hottenstein v. York Ice Machinery Corp., 136 F.2d 944 (3d Cir.
1943) which hold that the various sections of the Delaware corporation law
have independent legal significance and that a result which might be
unlawful if attempted under one section, such as § 242, may be nonetheless
valid if accomplished under the authority of another section, such as 8 Del.
C. § 251 here. In their oral presentation plaintiffs offer an interesting
argument in attempting to distinguish the rationale of these decisions from
the present situation. However, for the reasons set forth hereafter, I find it
unnecessary to deal with this argument now.
[1] At this preliminary injunction stage, the threefold standard is, first,
to ascertain if, on the present record, it appears that there is a reasonable
likelihood that plaintiffs will succeed on the merits upon a final hearing;
second, if so, to consider whether plaintiffs and the class of preferred
shareholders they purport to represent are likely to suffer irreparable injury
if relief is not granted prior to final hearing; and third, if so, to balance the
respective conveniences and hardships between the parties so as to
determine if the imposition of the temporary restraint is still justified as a
matter of equity. Gimbel v. Signal Companies, Inc., Del. Ch., 316 A.2d 599,
aff'd, 316 A.2d 619 (1974). Applying these principles to the controversy at its
present stage, I am convinced that plaintiffs' application should be granted.
[2] Since the defendants Hunt own 65% of the common stock of GWU,
and since GWU owns all the common stock of HIRCO, it is obvious that the
Hunts, as controlling majority shareholders, stand on both sides of the
merger transaction. When this occurs the business judgment rule gives way
to the rule of Sterling v. Mayflower Hotel Corp., Del. Supr., 93 A.2d 107
(1952) and David J. Greene & Co. v. DunhillInternational,Inc., Del. Ch., 249
A.2d 427 (1968) and places the burden of establishing the "entire fairness" of
the proposed transaction on those who stand upon both sides of it.
Examined against this standard, I am not satisfied at this point that the
record reveals the fulfillment of this obligation imposed upon the defendants.
The target result of the merger here is simply to change the nature of
GWU's existing obligation to its preferred shareholders from one form to
another for the benefit of the corporation, and thus for the ultimate benefit
of its surviving common shareholders. The record indicates for one thing
that the involuntary change in the nature of the obligation will result in a
taxable event to the preferred shareholders without providing any accompanying cash benefit with which to pay it. The merger will not impose tax
obligations upon GWU's common shareholders.
The 101A per cent notes to be substituted for the preferred stock carry
with them no mandatory obligation for HIRCO to pay interest. In deed, the
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entire plan apparently emerged from a desire by the Hunts to provide a fair
value substitution for the preferred shareholders, but one which at the same
time would be non-mandatory as to the corporation. Interest on the notes is
required only when the corporation will have "net available earnings"
rather than surplus and on its face this would seem to leave considerable
leeway in management to maneuver as to the "availability" of earnings.
Plaintiffs charge, and defendants do not deny at this point, that there is
nothing directly comparable on the market to the 101A% notes which
defendants propose. From the arguments, I understand it to be a new breed
of debt instrument which lacks any history of performance. Nonetheless, the
proxy statement is supported by the written opinion of an independent
investment firm that the merger exchange proposal, including this 101A%
notes, is fair to all concerned. Considerable comfort was derived from the
prediction that the 10 1A% notes would be listed by the New York Stock
Exchange. It now appears that the New York Stock Exchange will refuse to
list the notes, requiring future trading to be over the counter. Nonetheless,
the evaporation of this formerly significant factor has not caused the
defendants' experts and investment bankers to alter their fairness opinion
in any way.
One premise supporting the proposed use of the 10A% notes was that
they would, when listed, trade at their proposed par value of $22 and $36
respectively. Discovery has revealed, however, that defendant's investment
advisors feel that the notes may well trade at a 10% discount, at least
initially. Plaintiffs expert, through affidavit, fears a 40% to 60% discount
because of the non-mandatory interest aspect. Should either prove right,
immediate injurious consequences could flow to the present preferred
shareholders if the merger is allowed to proceed and the notes are issued
prior to a further hearing on the merits.
While there are additional factors which trip the yellow caution light not the least of which is the documentary acknowledgment by a member of
the investment banking firm giving the fairness opinion that "there is no
opportunity to make the deal so sweet to the preferred stockholders that they
are guaranteed a good deal" - the foregoing appears sufficient at this stage.
The merger being admittedly for reorganization purposes of GWU without
the major involvment of outside interest, it seems on balance that the threat
of irreparable harm to the preferred shareholders, when coupled with the
present failure of the defendants - as I view it - to have presently
established the entire fairness of the transaction as it effects the preferred
shareholders, warrants the issuance of a preliminary injunction. However,
since this relief can be accomplished without the need to postpone the
scheduled shareholders meeting, the injunction order will only go to enjoin
the consummation of the merger in the event it is, as anticipated, approved
by the vote of the shareholders. David J. Greene & Co. v. Dunhill
International,Inc., supra.
Based upon the remarks made at argument, the preliminary injunction
will be conditional on plaintiffs giving bond, with surety, in the sum of
$25,000. If counsel so desire, I am not opposed to a relatively prompt trial
date.

UNREPORTED CASES

KEMP v. ANGEL
No. 5442
Court of Chancery of the State of Delaware, New Castle
October 28, 1977
Plaintiffs who are class A common stockholders of Aid, Inc. (hereinafter
Aid) sue derivatively as well as on behalf of the class of stockholders to
which they belong praying that a temporary restraining order issue to
prevent a proposed merger of Aid into a newly formed subsidiary of
defendant Ina Corporation. Defendant Ina Corporation, by virtue of its
ownership of a majority of Aid voting shares, dominated and controlled
Aid's board of directors. On October 12, 1977, Ina Corporation announced
that Aid would be merged into a newly formed Ina subsidiary under the
provisions of 8 Del. C. §254; the surviving corporation would be a whollyowned subsidiary of Ina; and that minority class A common stockholders of
Aid would receive $14 per share for their stock.
The court held that because it is often difficult to undo a consummated
merger and in light of recent Delaware Supreme Court cases, the temporary
restraining order should issue.
1. Corporations '8- 584
Where minority shareholders allege that a proposed merger will, if
consummated, destroy the interest of minority shareholders, the court will
closely examine the allegation and a temporary restraining order will issue.
MARVEL,

Chancellor

Plaintiffs, who are stockholders of Aid, Inc., a corporation involved in
the ownership and operation of health care facilities, sue derivatively for the
alleged benefit of their corporation as well as on behalf of the class of
stockholders to which they belong, namely the holders of Class A common
stock of Aid, Inc.
The individual defendants are all directors of Aid, Inc., certain ones also
being officers of such corporation. The defendant Burdge is also allegedly an
executive vice president of the defendant Ina Corporation, which is involved
in a business similar to that of Aid, Inc.
It is further alleged that the former corporation at all times here
relevant has dominated and controlled the board of directors of Aid, Inc., for
the benefit of which this action is brought derivatively, and by reason of its
ownership of a majority of the shares of stock of Aid, Inc. having voting
power, has dictated the policies followed by such corporation.
Such majority reached a total of 90.6% in April 1977, when Ina
Corporation, having first acquired a majority of the stock of Aid, Inc.
through purchase, and increased such majority to 85% through an offer to
Aid, Inc. stockholders to tender their shares for a price of $7.00 per share,
thereafter converted 300,000 shares of its Class B common shares of Aid,
Inc. into 600,000 shares of Class A common stock of such corporation.
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On October 12, 1977, it was announced by the defendant Ina, Inc. that it
was proposed to merge Aid, Inc. into a newly formed subsidiary of Ina
Corporation to be known as Ina Capital Corporation under the provisions of
8 Del. C. Sec. 253, it being announced that the surviving corporation would
become a wholly owned subsidiary of Ina Corporation and that the minority
Class A common stockholders of Aid, Inc. would receive the sum of $14.00
per share for their stock.
Such form of merger was scheduled to be consummated on October 25,
1977 by the filing of appropriate papers in the office of the Secretary of State
of the State of Delaware under the provisions of 8 Del. C. Sec. 103, however,
through the offices of its counsel, Ina Corporation agreed prior to such date
to refrain from the filing of such papers until this Court should have an
opportunity to decide whether or not a temporary restraining order should
issue as prayed for.
Plaintiffs complain that the merger proposed will, if consummated, have
the effect of destroying the interest of the minority holders of Class A
common stockholders of Aid, Inc. upon payment to them of a grossly
inadequate price, it being claimed that (1) defendants failed to disclose that
the merger proposed was part of a scheme to rid itself of minority
stockholders without serving any good faith business purpose, (2) that
defendants falsely represented to minority stockholders in connection with
an earlier offer for tenders of their stock that there were no plans to liquidate
or merge Aid, Inc., (3) that defendants in connection with the earlier tender
offer misrepresented the actually bright prospects of Aid, Inc., (4) that it was
not disclosed, in connection with the offer for tenders of stock, that certain
directors of Aid, Inc. and Ina Corporation did not intend to tender their
shares, and (5) that defendants failed adequately to disclose that Aid, Inc.'s
revenue, income, and book values were almost surely to increase dramatically.
In the recent decision of Singer v. Magnavox Company, Del. Supr.,
A.2d - (September 23, 1977), the Court held:
"We hold the law to be that a Delaware Court will not be indifferent
to the purpose of a merger when a freeze-out of minority stockholders on
a cash-out basis is alleged to be its sole purpose. In such a situation, if it
is alleged that the purpose is improper because of the fiduciary
obligations owed to the minority, the Court is duty-bound to closely
examine that allegation even when all of the relevant statutory
formalities have been satisfied."
And while counsel for certain of the defendants point out that the
merger in issue in the cited case was accomplished under 8 Del. C. Sec. 251
rather than, as here, under the provisions of 8 Del. C. Sec. 253, the so-called
short form merger, plaintiffs counter by contending that the fiduciary duties
imposed by the Supreme Court are as essential in the first type of merger as
in the second.
[1] I conclude that because it is often difficult to undo a consummated
merger and that because the recent decisions of the Supreme Court not only
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on an offer for tenders but on mergers must be carefully studied, the status
quo must be preserved here.
Accordingly, a restraining order will be issued directing the appearing
defendants not to file the merger papers in issue until further order of the
Court.
Such proposed order is to provide for the issuance of a rule returnable on
Monday, November 14, 1977, at 11:00 a.m., directing defendants to show
cause on that date and time why a preliminary injunction should not issue
in conformity with the restraining order hereby granted.
Supplementary affidavits and a memorandum of law, if any, shall be
filed by plaintiffs on November 3, 1977, answering affidavits and a
memorandum, if any, shall be filed by the appearing defendants on
November 9, 1977 at 12:00 noon, and closing affidavits and a memorandum,
if any, by plaintiffs on November 11, 1977, at 5:00 p.m. Bond for the present
will be fixed at $10,000 with surety.

CATALANO v. T.W.A.
No. 5352
Court of Chancery of the State of Delaware, New Castle
November 3, 1977
Plaintiffs filed a complaint seeking to compel defendant to produce for
examination books, records, and a stock ledger, pursuant to 8 Del. C. § 220,
for the purpose of evaluating the effectiveness of the present corporate
management and presenting to stockholders required recommendations as
may be necessitated. Defendants refused most of the requests claiming that
the plaintiffs' demands were for the improper purpose of harassing the
management because of the termination of employment by defendant of one
of the plaintiffs. Plaintiff sought to take the deposition of several directors
and officers. Defendant then filed a Motion for Protective Order so that they
would not be required to produce the officers and directors for deposition.
The Court of Chancery, Hartnett, Vice-Chancellor, granted defendant's
Motion for Protective Order since the requested depositions of defendantofficers and directors did not appear likely to lead to any evidence relevant
to the issue of plaintiffs' proper purpose.
1. Corporations 18- 181(1)
The purpose of inspection must be a proper one and not adverse to the
interests of the corporation.
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Corporations :c- 181(1)

A purely individual purpose in no way germane to the relationship to
the corporation is not a proper purpose within the meaning of the statute.

3.

Corporations 18- 181(1)(2)

Inspection of corporate records can only occur when the reason sought is
found in good faith and for a specific purpose.

4.

Corporations -8- 181(8)

The burden of proving that a proper purpose exists as to books and
records is on the stockholder, not on the corporation.
5.

Corporations 1=- 181(2)

Plaintiff establishes a proper purpose to examine the books and records,
then all else is irrelevant.
6.

Corporations 4-- 181(1)
Mandamus C 168(2)

It is not necessary for the stockholder in order to obtain inspection of the
books and records of the corporation to show that the directors or officers
improperly denied him access to them.

7.

Corporations C--

181(1)

The mere refusal of a corporation to permit inspection is adequate
grounds to award a stockholder the right to inspect if the stockholder shows
a proper purpose.

8.

Corporations 8= 181(8)

As to all books and records, except the stock ledger, the burden is upon
the corporation to refute a proper purpose once it has been shown prima
facie by the stockholder.

9.

Corporations C- 181(8)

In the case of the stock ledger, the burden is upon the corporation to
show the stockholder's improper purpose.
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10. Corporations 8=- 181(6)
If the sole present issue before the court is the proper purpose of the
plaintiffs, the "real reason" defendant initially refused to permit plaintiffs
the right to inspect the documents is irrelevant.

11. Discovery C--

38

Discovery is limited to matters sought which are relevant or which are
reasonably calculated to lead to the discovery of admissible evidence.

12. Corporations 4'

181(8)

Discovery C 28
Where requested depositions of officers and directors did not appear
likely to lead to any evidence relevant to the narrow issue of whether
plaintiffs had a proper purpose to inspect corporate records, defendant's
Motion for a Protective Order will be granted.
HARTNETT,

Vice-Chancellor

Plaintiffs pro se filed a Complaint seeking to compel defendant to
produce for examination "the books, records, stock ledger showing a list of
its stockholders, by-laws, general ledger and other books and records" of
defendant.
Plaintiffs' Complaint states that the purpose of plaintiffs' request is "to
evaluate the effectiveness of the present corporate management and to
present to the stockholders required recommendations as may be necessitated."
Plaintiffs rely on 8 Del. C. § 220.
Plaintiffs allege, and defendant does not deny, that plaintiffs made a
demand on defendant for the documents requested.
Defendant refused to make available to plaintiffs most of the documents
requested.
Defendant, in its answer, claims that the plaintiffs did not have a proper
purpose for their demands and that the demands of the plaintiffs "were
made solely for an unproper purpose as part of their continued campaign of
harassment of the management of defendant because of the termination by
defendant of its employment of Fred. A. Catalano. . .", one of the plaintiffs.
Prior to a hearing on the Complaint, defendant took the deposition of
plaintiffs and plaintiffs sought to take the deposition of several directors,
officers and one former officer of defendant by some sort of demand
addressed to defendant's counsel.
Defendant then filed a Motion for Protective Order pursuant to Rule
26(c) of the Rules of this Court.
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The Motion sought an Order "that defendant need not produce any of its
officers, directors, or employees for deposition as requested by plaintiffs."
Defendant's Motion urged that the ground for the Motion was "that this
action under 8 Del. C. § 220 is to compel the defendant to furnish plaintiffs
with a list of its stockholders; that the only issues in this case relate to the
purpose of the plaintiffs in requesting the stock list ... ".
Actually, plaintiffs seek considerably more than just the list of
stockholders and I shall treat the Motion for Protective Order as applying to
all the documents requested by plaintiffs.
8 Del. C. § 220(b) states:
(b) Any stockholder, in person or by attorney or other agent, shall,
upon written demand under oath stating the purpose thereof, have the
right during the usual hours for business to inspect for any proper
purpose the corporation's stock ledger, a list of its stockholders, and its
other books and records, and to make copies or extracts therefrom. A
properpurpose shall mean a purpose reasonablyrelated to such person's
interest as a stockholder. In every instance where an attorney or other
agent shall be the person who seeks the right to inspection, the demand
under oath shall be accompanied by a power of attorney or such other
writing which authorizes the attorney or other agent to so act on behalf
of the stockholder. The demand under oath shall be directed to the
corporation at its registered office in this State or at its principal place
of business. (emphasis added)
At oral argument Plaintiffs conceded that they were seeking to depose
the officers, former officers and directors of Defendant because they desire to
learn the "real" reason Defendant has refused to make available to the
Plaintiffs the documents which are sought.
At the argument Defendant claimed it has refused to make the
documents available because it does not think Plaintiffs have a proper
purpose.
Defendant further argues that none of its officers, former officers or
directors, have any factual knowledge which would shed any light on the
question of what is the purpose of Plaintiffs in seeking the documents. It has
submitted an affidavit to that effect.
I fail to see how taking the deposition of Defendant's officers or directors
will contribute to a resolution of this matter.
The reason that the directors or officers of Defendant refused in the past
to furnish for inspection the documents sought is not germane to the present
proceedings and is therefore irrelevant.
The issue is not why Defendant did not permit Plaintiffs to inspect the
documents in the past, but rather "Are Plaintiffs entitled to inspect the
documents now?"
This Court has held that the proceedings under 8 Del. C. § 220 are
narrow in both purpose and scope. Kerkorian v. Western Air Lines, Del. Ch.,
253 A.2d 221 (1969).
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[1, 2] It has been held that the purpose of inspection must be a proper
one and not adverse to the interests of the corporation. State ex rel. Miller v.
Loft, Inc., Super. Ct., 34 Del. 538, 156 A. 170 (1931). A purely individual
purpose in no way germane to the relationship of stockholder to the
corporation is not a proper purpose within the meaning of the statute. State
ex rel. Fosterv. Standard Oil Co. of Kansas,Super. Ct., 41 Del. 172, 18 A.2d
235 (1941).
[3] Likewise it has been held that inspection of corporate records can
only occur when the reason sought is found in good faith and for a specific
and proper purpose. State ex rel. Waldman u. Miller-Wohl Co., Super. Ct., 42
Del. 73, 28 A-2d 148 (1942).
[4] The burden of proving that a proper purpose exists (at least as to
books and records other than the stock ledger) is on the stockholder, not on
the corporation. See Henshaw v. American Cement Corp., Del. Ch., 252 A.2d
125 (1969); Willard v. Harrworth Corp., Del. Supr., 267 A.2d 577 (1970);
Schnell v. Chris-Craft Indus., Inc., Del. Ch., 283 A.2d 852 (1971); Credit
Bureau of St. Paul,Inc. v. CreditBureau Reports, Inc., Del. Ch., 290 A.2d 689
(1972); Loew's Theatres, Inc. v. Commercial Credit Co., Del. Ch., 243 A.2d 78
(1968); FOLK, The Delaware General CorporationLaw, § 220(e) p. 254.
[5] It has also been held, that if plaintiff establishes a proper purpose,
then all else is irrelevant. See Mite Corp. v. Heli-Coil Corp., Del. Ch., 256
A.2d 855 (1969).
[6] It is not necessary for the stockholder, in order to obtain inspection
of the books and records of the corporation, to show that the directors or
officers improperly denied him access to them. See InsuransharesCorp. v.
Kirchner, Supr. Ct., 40 Del. 105, 5 A.2d 519 (1939).
[7] The mere refusal of the corporation to permit inspection (a fact
conceded here) is adequate grounds to award a stockholder the right to
inspect if the stockholder shows a proper purpose.
[8, 9] As to all books and records, except the stock ledger, the burden is
upon the corporation to refute a proper purpose once it has been shown
prima facie by the stockholder. In the case of the stock ledger, the burden is
upon the corporation to show the stockholder's improper purpose. FOLK,
The Delaware General Corporation Law, § 220(e) p. 254. See Loew's
Theatres, Inc. v. Commercial Credit Co., supra, Insuransharesu. Kirchner,
supra, and Nodana Petroleum Corp. v. State ex rel. Brennan, Super. Ct., 50
Del. 76, 123 A-2d 243 (1956).
[10] Since the sole present issue before the Court in our case is the
proper purpose of the Plaintiffs, the "real reason" Defendant initially
refused to permit Plaintiffs the right to inspect the documents is irrelevant.
[11] Discovery, although liberally allowed, is limited to matters sought
which are relevant or which are reasonably calculated to lead to the
discovery of admissible (relevant) evidence. Rule 26(b).
[12] The requested depositions of the officers and directors of Defendant
do not appear likely to lead to any evidence relevant to the narrow issue of
whether Plaintiffs have a proper purpose. No legitimate purpose therefore
will be served by permitting Plaintiffs to take the depositions of Defendant's
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officers and directors at this time. In order to protect the Defendant from
annoyance or undue expense, I will grant Defendant's Motion For a
Protective Order.
So ordered.
Needless to say, if Defendant seeks to call any of its officers or directors
as witnesses, it must first give Plaintiffs a reasonable opportunity to take
the depositions of those who will testify.
If Plaintiffs wish to have a hearing to establish that they have a proper
purpose in seeking the books and records, they should request a hearing date
by addressing a letter of request to me.

SCIENCE ACCESSORIES v. AMERICAN RESEARCH
& DEVELOPMENT CORP.
No. 4324
Court of Chancery of the State of Delaware, New Castle
November 9, 1977
Plaintiff sought the imposition of a constructive trust on the corporate
stock of Summagraphics Corporation to redress the alleged tortious
character of the incorporation of that company. Defendants challenged the
personal jurisdiction of the court and sought to quash the sequestration of
stock they held in one of the defendant corporations.
Plaintiff objected to defendants' motion to dismiss, and suggested a
discretionary deferral of a decision on that motion until trial in order to
permit a fuller development of the factual record. The Court of Chancery,
Hartnett, Vice-Chancellor, noting the need for a fuller development of the
record, granted plaintiff's request for a discretionary deferral of a decision
on the motion until the conclusion of the trial on the merits.
Motion held in abeyance.
1.

Courts

'=-

28, 39

Chancery Court Rule 12(d) specifically provides authority for the court
to use its discretion in determining the stage in the litigation at which it will
decide a motion to dismiss for lack of jurisdiction over the person.
2.

Courts C=- 39

The court has power, in every case, to determine if the prerequisites to
jurisdiction exist.
3.

Courts = 39

Jurisdictional issues are generally properly triable to the court prior to a
trial on the merits; however, where the jurisdictional issue cannot be decided
without requiring the court to pass upon the ultimate merits of the case, the
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case should be heard and determined on the merits through regular trial
procedure.
HARTNETr, Vice-Chancellor
This action apparently involves one of the first applications, by a
Delaware state court, of the recent decision of the United States Supreme
Court in Shaffer v. Heitner, 97 S. Ct. 2584 (June 24, 1977). In Shaffer, the
invocation of Delaware's sequestration statute, 10 Del. C. § 366, to obtain
quasi in rem jurisdiction was held, under the facts of that case, to be
violative of the due process clause. Relying on this decision, four individual
defendants in the present action have now renewed a motion to dismiss for
lack of jurisdiction which had previously been raised by three of them
initially named in the lawsuit and denied. In the previous motion to dismiss,
the three defendants appeared specially to challenge the personal jurisdiction of the Court and to quash the sequestration of stock they held in one of
the defendant corporations.
In an opinion dated March 5, 1974, this Court denied the motions to
quash and to dismiss for lack of jurisdiction because of then existing
precedents and the defendants then entered general appearances. By order
of this Court dated July 7, 1975, an additional defendant, Alfred E. Brenner,
was added to the case pursuant to the sequestration procedure. No
analogous motion to dismiss was brought in his behalf at that time and he
entered a general appearance.
By this "renewed" motion to dismiss, the individual defendants seek to
have this Court apply Shaffer, with its unique factual background, to the
somewhat embryonic factual position of the instant case. In opposition to
this motion, plaintiff suggests a discretionary deferral of a decision on this
motion until trial, to allow a fuller development of the factual record. For the
reasons stated below, I agree with plaintiff.
[1] Chancery Court Rule 12(d) specifically provides authority for this
Court to use its discretion in determining the stage in the litigation at which
it will decide a motion to dismiss for lack of jurisdiction over the person.' In
the present proceeding, plaintiff has made allegations respecting the
tortious character of the incorporation, under Delaware law, by the
individual defendants, of Summagraphics Corporation. This very act of
incorporation, according to plaintiff, forms the basis of its Complaint.
Consequently, plaintiff in effect seeks the imposition of a constructive trust
on the Sunmagraphics Corporation stock as part of the relief sought.
[2, 3] In order to fairly determine whether or not the facts of Shaffer are
analogous to the facts of the instant case, the record requires more
1. Preliminary Hearings. The defenses specifically enumerated (1)-(7) in
subdivision (b) of this Rule (which include the motion to dismiss for lack of
jurisdiction over the person), whether made in a pleading or by motion, and the
motion for judgment mentioned in subdivision (c) of this Rule, shall be heard and
determined before trial on application of any party, unless the Court orders that the
hearing and determination thereof be deferred until the trial.
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development. That this Court has discretion to defer decision on the Motion
To Dismiss seems clear from a reading of Chancery Court Rule 12(d), and
from an examination of the case law cited by plaintiff. In fact, defendants
concede this is so. This is particularly true in those situations where a
decision on the Motion necessarily requires the Court to pass upon the
ultimate merits of the case. In Fireman's Fund Insurance v. Railway
Express, 253 F.2d 780 (6th Cir., 1958), the Court noted that it had the power
to determine in every case whether the prerequisites to jurisdiction in fact
exist, and that such jurisdictional issues are generally properly triable to the
Court prior to a trial on the merits. However, the Court noted that:
Where the jurisdictional issue as to amount in controversy can not be
decided without the ruling constituting at the same time a ruling on the
merits of the case, the case should be heard and determined on its merits
through regular trial procedure ... If the rule were otherwise, the merits
of a controversy would be summarily decided, partly on affidavits
without the right of cross-examination, under the guise of determining
the jurisdictional issue as to the amount in controversy.
See also Park-In v. Paramount-Richards,81 F. Supp. 466 (D. Del., 1948), and
Noerr Motor Freight v. Eastern, 113 F. Supp. 737 (E.D. Pa., 1953).
Although these cases involved jurisdictional determinations within the
Federal procedural scheme, the procedural issues involved are analogous to
those raised by the instant Motion To Dismiss. It seems clear that a
determination regarding this Court's personal jurisdiction over the individual defendants will necessarily involve a determination by this Court of the
nexus between the formation of Summagraphics Corporation and the cause
of action. Such determination presupposes a fuller development of the
record.
The Motion of certain defendants to dismiss is held in abeyance until
conclusion of the trial, at which time it will be reconsidered in the light of
the evidence then before the Court.

BEAR, STEARNS & CO. v. PABST BREWING CO.
No. 5456
Court of Chancery of the State of Delaware, Sussex
November 25, 1977
This action is brought by a stockholder of record seeking inspection of
the stockholder list of corporate defendant on behalf of the beneficial owner.
The Court of Chancery, Brown, Vice-Chancellor, held that the stockholder's
demand did relate to a specific impending event well within the knowledge
of all concerned. The court found that plaintiffs demand, even though made
solely for the interests of the beneficial owner and not for any real interest of
its own is proper, but that the corporation is only required to provide to the
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stockholder the stocklist as maintained by the corporation as of either an
existing or specified date. The court also held that the existing stocklist need
not be expanded for the benefit of the stockholder.
1.

Corporations 'C- 181(5)

Demand for stockholder lists by a stockholder of record, for the purpose
of communicating with other stockholders in order to solicit offers from such
stockholders to exchange their common stock for debentures of the
beneficial owner, is proper and does relate to a sufficiently specific event.
2.

Corporations '8- 181(1)

That the corporate defendant has agreed to mail any materials of the
beneficial owner to its shareholders is of no significance, since a stockholder
is not limited to communicating with other stockholders through management, but has "a right to go to stockholders directly without procedural
impediment if he desires to do so."
3.

Corporations '8- 181(3)

While the relief provided by statute is virtually absolute as to stocklist
inspection, case precedents have tended to require strict adherence to the
requirements of the statute in the interest of insuring prompt and limited
litigation. 8 Del. C. § 220.
4.

Corporations '8- 181(3)

To allow inspection of the stockholder list by the nomineestockholder is
in keeping with other portions of the corporation law which requires that
where a beneficial owner desires approval of his stock, the demand must be
made on his behalf by the nominee holding legal title for him.
5.

Corporations c-- 181(8)
The Court of Chancery, after hearing, may summarily order a
corporation to make available for inspection an "existing list of stockholders," or, alternatively, it may order that the corporation furnish "a list
of its stockholders as of a specific date." 8 Del. C. § 220(c).
6.

Corporations 'C' 181(2)

The only requirement of the statute is that the corporation provide to the
stockholder the stocklist as maintained by the corporation as of either an
existing or specified date and there is nothing in the statute to indicate that
the existing stocklist should be expanded for the benefit of the stockholder. 8
Del. C. §220.
BROWN, Vice-Chancellor
Plaintiff Bear, Stearns & Co. ("Bear, Stearns") has brought this action
pursuant to 8 Del. C. § 220 seeking inspection of the stockholder list of the
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defendant Pabst Brewing Company, ("Pabst"), a Delaware corporation.
Bear, Stearns, a partnership, is an investment banking and brokerage firm.
As part of its business it also renders financial opinions and other advisory
services in the area of corporate security transactions. It is conceded that
Bear, Stearns is a stockholder of record of Pabst.
Bear, Stearns acquired its present stock ownership in Pabst at the
direction and on behalf of APL Corporation, ("APL"), a New York
corporation. In purported compliance with 8 Del. C. § 203, the Delaware
tender offer statute, APL has informed Pabst of its intention to make an
offer to holders of common stock of Pabst to exchange their shares for
debentures of APL. In furtherance of its plan to seek control of Pabst, APL
has caused Bear, Stearns to purchase 400,054 shares of Pabst stock which is
held of record in the name of Bear, Stearns as nominee for APL. (Bear,
Stearns has since transferred 100 of the shares into the naxe of APL, but
this is of no significance to the present controversy.) In order to facilitate its
proposed exchange offer, APL has called upon Bear, Stearns to seek a
stocklist from Pabst. To that end, Bear, Stearns, pursuant to the authority
given by § 220 to do so, has appointed APL as its attorney-in-fact to actually
seek production of the stocklist. APL has made written demand for the list,
and Pabst has made written reply refusing to provide it.
As part of its proposed exchange offer APL has made filings with the
Securities and Exchange Commission, and word as to their sufficiency is
expected at any time. Also, a hearing has been set for November 30 before
the Wisconsin Commissioner of Securities concerning applicable requirements of Wisconsin law as to the exchange offer, and, should the results of
this hearing and the word from the Securities and Exchange Commission
prove favorable to APL, the proposed offer could become operative within a
matter of days. Thus APL asserts that it lacks the time to commence a § 220
action in its own name, but further takes the position that such action by it
is unnecessary since there is no legal impediment to its nominee, Bear,
Stearns, seeking the list for their joint use.
In this regard, Bear, Stearns is receiving a flat fee from APL for acting
as its advisor in the exchange offer and, in addition, it is understood that
Bear, Stearns will act as dealer/manager for the exchange offer if and when
it is actually made. For this latter service it will receive a per share
commission for each share of Pabst acquired by APL and, if APL should be
successful in acquiring the 4 million shares of Pabst that it is seeking, Bear,
Stearns has a potential for total remuneration in the vicinity of $800,000 to
$1,000,000.
Finally, in addition to seeking a list of the shareholders of record of
Pabst, the demand of Bear, Stearns also asks that Pabst provide it with a
breakdown of the beneficial owners for whom Cede & Co., as nominee of The
Depository Trust Company, holds title to Pabst stock.
Pabst has refused to furnish the stocklist on two grounds. First, it takes
the position that the demand patently reveals that it is not made for a
proper purpose under Delaware law, and that in any event, it is defectively
vague and unspecific since it does not relate to an impeding stockholders
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meeting or other corporate proposal as required by Weisman v. Western
Pacific Industries,Inc., Del. Ch., 344 A.2d 267 (1975). Second, it argues that
Bear, Stearns has no need for the list inasmuch as Pabst has committed
itself to the Wisconsin Commissioner of Securities to promptly mail any
solicitation materials of APL to Pabst security holders upon receipt from
APL of the reasonable expense of postage and mailing.
[1] I find two of these arguments unpersuasive. The purpose stated in
the letter of demand is as follows:
'The purpose of this demand is to permit APL and Bear, Stearns to
communicate with other stockholders of Pabst on matters relating to
their interests as stockholders, including communicating with Pabst
stockholders in order to solicit offers from such stockholders to exchange
their Pabst Common Stock for debentures of APL."
Obviously the demand does relate to a specific, impending event well within
the knowledge of all concerned. Pabst offers no authority to the effect that
the event giving rise to the need must be initiated by the corporation in order
to justify stocklist inspection by a shareholder. Nor do I feel the case of State
ex rel Theile v. Cities Service Co., Del. Supr., 115 A. 773 (1922) to be
applicable to the present facts. This is not a case of a shareholder desiring
inspection so as to compile a "sucker list" to sell commercially to anyone
who might want it for his own gain. While Bear, Stearns is being
compensated for its services to APL, it was not hired to obtain a stocklist
and its actions are being taken on behalf of a substantial beneficial owner
which does have a practical need for the list.
[2] Secondly, the fact that Pabst has agreed to mail any materials of
APL to its shareholders is of no significance. In Kerhorian v. Western
Airlines, Inc., Del. Ch., 253 A.2d 221, aff'd, 254 A.2d 240 (1969) it was held
that a stockholder is not limited to communicating with other stockholders
through management, but rather that he has "a right to go to stockholders
directly, without procedural impediment if he desires to do so." Pabst's offer
of assistance provides no defense.
[3] This brings us to the main issue for decision. As Pabst points out,
while the relief provided by § 220 is virtually absolute as to stocklist
inspection, case precedents have tended to require strict adherence to the
requirements of the statute in the interest of insuring prompt and limited
litigation. See, Northwest Industries v. B. F. Goodrich, Co., Del. Supr., 260
A.2d 428 (1958); Lenhan v. National Computer Analyst Corp., Del. Ch., 310
A.2d 661 (1973). Thus, Pabst contends that this strict interpretation of the
statute requires that the purpose, in order to be a proper one, must be that of
the stockholder of record since a beneficial owner of corporate stock has no
right of inspection under § 220. Compare Lenahan u. National Computer
Analyst Corp., supra. The demand here indicates that Bear, Stearns seeks
the list to further APL's exchange offer plan. Pabst suggests that this
establishes that Bear, Stearns has no interest other than bare record title,
and that as a consequence it has no genuine concern for what other Pabst
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stockholders may do in response to APL's offer. It has no real interest as a
stockholder which would be affected by a change in ownership or control of
Pabst, and it has no genuine interest itself in opposing or promoting the
exchange offer. All of these interests are those of APL, the beneficial owner
of Bear, Stearns stock. Thus Pabst argues that the technical requirements of
§ 220 are not met by combining a recordholder's status with a nonrecordholder's purpose.
However, while Pabst makes a fair argument based upon a literal
reading of the statute, the precedents cited by Bear, Stearns appear to
undercut this approach. In Trans World Airlines, Inc. v. State ex rel Porterie,
Del. Supr. 183 A.2d 174 (1962) our Supreme Court held it to be a proper
exercise of inspection rights under the statute for one to purchase 100 shares
of stock after the commencement of litigation by the corporation and to use
his status as a stockholder of record as a basis to seek a stocklist on behalf
of the defendants in the litigation (who were not stockholders), and who
inspired the demand by the stockholder and who were financing him in his
efforts because of their desire to communicate with other stockholders of
Trans World Airlines concerning the litigation. The Supreme Court further
disapproved expressly of a limitation imposed by the trial court on the right
of the stockholder-agent to disclose the stocklist information to his
principals.
[4] In State ex rel Healy v. Superior Oil Corp., Del. Super., 13 A.2d 453
(1940), the petitioner was stockholder of record who sought inspection at the
direction and on behalf of an Atlantic City stockbroker who, in turn,
engaged counsel on her behalf to assist her in her purpose. The result of the
decision indicates that this was not improper, and the Healy decision was
expressly relied upon and, presumably, approved by the Supreme Court in
Trans World Airlines. In neither of these cases was the stockholder holding
title as a fiduciary for the beneficial owner, as is the situation here. A
fortiori, it would seem that the case for granting inspection here is even
stronger than in either Healy or Trans World Airlines. Furthermore, as
Bear, Stearns notes, to allow it inspection as nominee-stockholder is in
keeping with other portions of the corporation law which require that where
a beneficial owner desires appraisal of his stock, the demand must be made
on his behalf by the nominee holding legal title for him. Having considered
the arguments, I conclude that Bear, Stearns is entitled to relief.
The scope of the relief, however, is a different matter. Bear, Steams
wants a "Cede breakdown" to be provided by Pabst. It says that since Cede
& Co. is the nominee for the Depository Trust Company, which in turn holds
title through individual brokerage firms on behalf of the true beneficial
owners, that it is of no assistance in communicating with the true beneficial
owners to be told that Cede & Co. is the stockholder of record of a large block
of Pabst stock. Bear, Stearns says that Cede & Co. is obligated to give Pabst
such a breakdown at Pabst's request, but that no other stockholder can
obtain this breakdown in the absence of Pabst's approval. They say that the
recent birth of The Despoitory Trust Company as a convenience to
brokerage firms and so as to reduce transfer expenses and paperwork is
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something which did not exist and which therefore was not contemplated by
§ 220 at the time of its most recent enactment. Because of this and in the
interests of fairness, Bear, Stearns argues that Pabst should be compelled to
provide this "Cede breakdown" as part of furnishing a current stocklist so
as to avoid giving it an advantage in communicating with the real parties in
interest concerning the APL exchange offer.
As a practical matter, this argument, if true, might seem to have some
merit. However, on the present record, there is nothing but the admitted
assumption or opinion of an APL officer that a "Cede breakdown" would be
unavailable to a stockholder who has been granted inspection rights for the
purpose of placing him on a par with corporate management in communicating with other shareholders. In short, the disadvantage on which the claim
for this unusual relief is based has not been adequately established, at least
as I view the evidence.
[5, 6] At § 220(c) it is provided that this Court, after hearing, may
summarily order a corporation to make available for inspection an "existing
list of stockholders," or, alternatively, it may order that the corporation
furnish "a list of its stockholders as of a specific date." Since the basis for
the right of inspection is the stock ledger of the corporation, then it would
seem that the only requirement of the statute is that the corporation provide
to the stockholder the stocklist as maintained by the corporation as of either
an existing or specified date. Should this include a "Cede breakdown," then
it should be furnished without deletion. If it does not, there is nothing in the
statute to indicate that the existing stocklist should be expanded for the
benefit of the shareholder.
In conclusion, I find that the plaintiff, Bear, Stearns, is entitled to have
a list of Pabst stockholders promptly made available to it, but that as a part
thereof Pabst shall be under no duty to take any separate action to identify
the beneficial owners of Cede & Co. I ask that a form of order be submitted
forthwith.

CATALANO v. T.W.A.
No. 5352
Court of Chancery of the State of Delaware, New Castle
December 27, 1977
In a suit to compel the defendant corporation to produce for examination
the books, records, and stockholder lists, pursuant to 8 Del. C. § 220, the
Court of Chancery, Hartnett, Vice-Chancellor held that the corporation
failed to sustain his burden of showing that the plaintiff-shareholder is not
entitled to copy a list of the stockholders. The court held that the plaintiff
failed to sustain his burden of proving that he is entitled to examine the
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books and records of the corporation as part of a bona fide investigation of
specific improper transactions. The plaintiff was granted the right of
reasonable inspection of the stockholder lists, but denied access to other
corporate books and records.
1.

Corporations '8' 181(8)

The burden is upon the defendant corporation to establish that plaintiffstockholder is not entitled to the stockholder lists.
2.

Corporations 'C- 181(1)

Stockholder is entitled to copy stockholder lists where he intends in good
faith to attempt to mount a campaign to be elected to the board of directors
of the corporation.
3.

Corporations c-- 181(1)

Where a stockholder has an apparent lack of capacity to mount a really
effective campaign, he must nevertheless be given the benefit of doubt and
permitted to copy the stockholder list or obtain a copy by payment of the
reasonable costs of reproduction.
4.

Corporations 8-" 181(1)

Stockholder should be permitted access to the stockholder list sufficiently far in advance of the stockholder's meeting to enable him to hand
copy it if that is his wish.
5.

Corporations

181(1)

The corporation should not be required to prepare a special list for the
shareholder other than one it prepares in the ordinary course of business.

6.

Corporations

=

181(1)

Stockholder's right to copy the stockholder list can only be exercised in a
way that will not cause any burden or disruption of the usual routine of
defendant corporation.

7.

Corporations "= 181(8)

The burden is upon the plaintiff-shareholders to prove that they are
entitled to inspect the other books and records of the corporation.
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Corporations '8' 181(1)(8)

A stockholder is permitted to inspect the books and records of a corporation in the bona fide investigation of improper transactions.
9.

Corporations

181(1)(8)

-

A stockholder is not permitted to engage in a fishing expedition; he must
cite some specific improper transaction to be entitled to an inspection of the
books and records.

10. Corporations

= 181(5)

When plaintiff-stockholder does not seek to employ experts to assist him
in the examination of the books and records, his spending sixty to ninety
days in the offices of defendant-corporation going through the books and
records is an unreasonable burden on defendant in the absence of the
existence of any improper transactions.

11. Corporations

C=

181(1)(8)

A demand to inspect based on a desire "to evaluate the effectiveness of
the present corporate management and to present to the stockholders
required recommendations as may be necessitated" is too vague a reason to
sustain a suit to compel inspection of a stock list.
HARTNr,

Vice-Chancellor

Plaintiffs (Mr. and Mrs. Catalano), stockholders of defendant-Trans
World Airlines, Inc. (T.W.A.), filed a Complaint, pro se, seeking to compel
defendant-T.WA to produce for examination "the books, records, stock
ledger showing a list of its stockholders, by-laws, general ledger and other
books and records" of T.W.A.
Plaintiffs' Complaint states that the purpose of plaintiffs' request is "to
evaluate the effectiveness of the present corporate management and to present to the stockholders required recommendations as may be necessitated."
Plaintiffs rely on 8 Del. C. § 220. Plaintiffs allege, and T.WA does not
deny, that plaintiffs made a demand on defendant-T.WA for the documents
requested, however, T.W.A. refused to make available to plaintiffs most of
the documents requested.
T.W.A., in its answer, claimed that the plaintiffs did not have a proper
purpose for their demands and that the demands of the plaintiffs "were
made solely for an unproper purpose as part of their continued campaign of
harassment of the management of defendant because of the termination by
defendant of its employment of Fred A. Catalano . . .," one of the plaintiffs.
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A final hearing was held on the Complaint on December 8, 1977. This is
my decision.
At the hearing the testimony and exhibits showed that Mr. Catalano
was formerly an employee of T.W.A. and was discharged. Most of his
requests for information were presented after his discharge. Mr. Catalano
owns 101 of the approximately 40,000 outstanding shares of stock of T.W.A.
Mrs. Catalano also owns stock in T.W.A. but the dispute is really between
Mr. Catalano and T.W.A. Mr. Catalano has no substantial allies in his fight
with T.W.A. but intends to mount a proxy caxpaign to be elected to the
Board of Directors of T.W.A. at substantially his own expense. He therefore
intends to hand copy the list of stockholders and also seeks to personally
examine the books and records of T.W.A. to obtain the information he seeks.
The plaintiffs seek two stockholder lists. They seek to copy one list now
and a subsequent list just prior to the annual meeting of stockholders.
T.W.A. points out that the solicitation of proxies from stockholders may
only be accomplished immediately before a stockholders' meeting pursuant
to the regulations of the Securities and Exchange Commission.
Mr. Catalano testified in length as to the alleged impropriety of a route
exchange which took place between T.W.A. and Pan American Airlines, and
which was reviewed and approved by the Federal Aviation Authority. The
evidence also revealed that Mr. Catalano met with Mr. Smart, the chief
executive officer of T.W.A., recently and indicated that he was seeking to be
placed on the Board of Directors and would like to be given a job in a
management position with T.W.A.
T.W.A. presented two defenses. The first was that the plaintiffs did not
technically comply with the provisions of 8 Del. C. § 220(c) in that the
demand was insufficient because it was too vague. They cited Weisman v.
Western Pacific Industries, Inc., Del. Ch., 344 A.2d 267 (1975). The second
defense was that the plaintiffs have not shown a proper purpose in that
their real purpose is not as set forth in their demand.
[1] The burden is upon T.W.A. to show that the plaintiffs are not
entitled to the stockholder lists. FOLK, The Delaware General Corporation
Law § 220(e) p. 254. See Loew's Theatres, Inc. v. CommercialCredit Co., Del.
Ch., 243 A.2d 78 (1968); InsuransharesCorp. v. Kirchner,Supr. Ct., 40 Del.
105, 5 A.2d 519 (1939); Nodana Petroleum Corp. v. State ex rel. Brennan,
Super. Ct., 50 Del. 76, 123 A.2d 243 (1956).
[2-6] Aside from the technical question of whether the plaintiffs'
demand complied with the statute, I am convinced that T.W.A. did not
sustain the burden of showing that Mr. Catalano is not entitled to copy a list
of the stockholders. The evidence shows, I believe, that Mr. Catalano does
intend in good faith to attempt to mount a campaign to be elected to the
Board of Directors of T.W.A. While his chances for success seem meager
considering his few shares and apparent lack of capacity to mount a really
effective campaign, he, of course, must be given the benefit of the doubt and
permitted to copy the stockholder list or obtain a copy by the payment of the
reasonable costs of reproduction. Nor can I see any reason why T.W.A.
should deny him access to the list sufficiently far in advance of the meeting

1978]

UNREPORTED CASES

of the stockholders to enable him to hand-copy it if that is his vish. T.W-A
should not be required, however, to prepare a special list for Mr. Catalano
other than one it prepares in the ordinary course of business. Nor can Mr.
Catalano insist on copying the list in a way which would cause any burden
or disruption of the usual business routine of T.W.A.
[7] The burden is upon the plaintiffs to prove that they are entitled to
inspect the other books and records of T.W.Ak The evidence shows that they
have not sustained this burden. FOLK, The Delaware General Corporation
Law § 220(e), p. 254; Loew's Theatres, Inc. v. Commercial Credit Co., supra;
Renshaw v. American Cement Corp., Del. Ch., 252 A.2d 125 (1969).
[8, 9] While it is clear that a stockholder is permitted to inspect the
books and records of a corporation in the bona fide investigation of improper
transactions, this purpose does not permit a stockholder to engage in a
fishing expedition for he must cite some specific transaction to be entitled to
an inspection. Nodana Petroleum Corp. v. State ex rel. Brennan, supra;
Insuranshares Corp. v. Kirchner, supra; FOLK, The Delaware General
CorporationLaw § 220, p. 253.
[10] The only evidence which Mr. Catalano offered to support his desire
to inspect the records was the fact that T.W.A. and Pan American had
exchanged air routes. The facts concerning the exchange are a matter of
public record in the proceedings before the F.A.A. While Mr. Catalano
obviously believes that the exchange of routes was not in the best interest of
T.W.A. he has totally failed to show that there is any evidence that the
exchange of air routes was improper. The evidence also shows that Mr.
Catalano, who is not an accountant, does not seek to employ experts to
assist him in the examination of the books and records of T.WAL but intends
to spend from 60 to 90 days in the offices of T.W.A. in New York going
through the books and records of T.W.A. I feel that this is an unreasonable
burden to place on T.W.. in the absence of any concrete evidence of the
existence of any improper transactions.
Mrs. Catalano introduced no evidence as to why she seeks an inspection.
If plaintiffs' demand for inspection was legally sufficient, I believe that Mr.
Catalano is entitled to inspect and copy the stockholder list at reasonable
times and upon reasonable limitations, or he is entitled to obtain a copy of
the stockholder list by paying the costs of reproduction, since Mr. Catalano
does apparently intend in good faith to mount a campaign to be elected to
the Board of Directors of T.W.A.
T.WA_'s claim of vagueness fails because of T.WJ.'s exhibit No. 17
which shows that, at least in the demand dated June 28, 1977, Mr. Catalano
did state that one of the purposes of his demand was because he sought
election to the Board of Directors of T.W.A. I am convinced that Mr.
Catalano does, in good faith, seek election to the Board of Directors.
[11] The April 20, 1977, demand of Mrs. Catalano for an inspection
(T.W.A.'s exhibit No. 13[a]) is fatally defective because it does not set forth
that Mrs. Catalano seeks to be elected to the Board of Directors of T.W.A. It
merely states that the purpose for her inspection is "to evaluate the
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effectiveness of the present corporate management and to present to the
stockholders required recommendations as may be necessitated."
Similar language was held in 1975 by Chancellor Marvel (then Vice
Chancellor) to be too vague to sustain a suit to compel the inspection of a
stock list. Weisman v. Western Pacific Industries, supra.
I will therefore enter an order granting Mr. Catalano the right of
reasonable inspection of the list of stockholders of T.W.A., such list to be
furnished sufficiently far in advance so as to permit Mr. Catalano to hand
copy the names and addresses if he so chooses, provided such copying
causes no disruption to the normal business activities of T.W.A. and
provided that T.W.A. is not required to prepare any special list for Mr.
Catalano to copy.
I will also enter an order denying all the plaintiffs' other requests for
relief.
The costs of these proceedings shall be assessed against T.W.A.
T.W.A.'s attorney is to prepare and submit to me, for approval, an
appropriate order reflecting this decision.

IN RE CREOLE PETROLEUM CORP.
No. 4860
Court of Chancery of the State of Delaware, New Castle
January 11, 1978
The proceedings on exceptions were filed by minority stockholders, to
appraiser's final report determining the value of minority shares absorbed
in a short-form merger. The Court of Chancery, Hartnett, Vice-Chancellor,
held that the appraiser's determination attributing no weight to either
market value or to historical earnings and assigning a weight of 100% to the
future earnings and to other assets of the non-surviving corporation was
well reasoned and acceptable. The court awarded interest at the rate of 7%
per annum to plaintiffs but found their claims for attorney's fees, car fare,
air travel, meals, taxis and tips to be outside the scope of "costs" allowed by
statute.
1.

Corporations

'=

584

For appraisal purposes, the true or intrinsic value of stock is determined
by evaluating all factors and elements which may reasonably have a
bearing on value. Market value, asset value, dividends, earnings prospects,
the nature of the enterprise, together with other facts known or ascertainable at the time of the merger which relate to the merged corporation's future
prospects must be considered by the appraiser in establishing the value of
stock. 8 Del. C. §§ 253, 262.
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= 584

Although market price, exclusive of any element of value arising from
anticipation or accomplishment of the merger, is usually worthy of great
weight in determining dissenting stockholder's appraisal rights, it is not the
conclusive factor. 8 Del. C. §§ 253, 262.
3.

Corporations '8- 584

Where market value is not reliable when valuing minority shares in a
corporation absorbed in a short-form merger, a reconstructed market value
must be considered if one can be formulated. 8 Del. C. §§ 253, 262.
4.

Corporations '= 584

The valuation of stock in appraisal proceedings under 8 Del. C. § 262 is
on the basis of the corporation as a going concern. Factors to be considered
in arriving at a valuation of earnings include not only historical earnings,
but also the stability of the corporation and the risk factor inherent in such
an industry. 8 Del. C. §§ 253, 262.
5.

Corporations O= 584

For short-form merger purposes, Delaware law firmly establishes that
earnings value must be based on "historical earnings" rather than
"prospective earnings." 8 Del. C. §§ 253, 262.
6.

Corporations '8

584

Average earnings over the five-year period immediately preceding
merger are ordinarily used as the basis for determining earnings value of
stock. 8 Del. C. §§ 253, 262.
7.

Corporations '8- 584

In determining the historical earnings value of shares held by
stockholders dissenting from a corporate merger, the impact of unusual
profits and losses in different years can be reduced by taking an average of
several years. 8 Del. C. §§ 253, 262.
8.

Corporations '8- 584

Where historical earnings are neither dependable nor realistic, they
must be disregarded in determining value of shares held by dissenting
shareholders. 8 Del. C. §§ 253, 262.
9.

Corporations '8- 584

Appraiser's determination that a factor should not be given independent
weight should not be disturbed upon judicial review unless such determination is arbitrary or unreasonable. 8 Del. C. §§ 253, 262.
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10. Corporations '1- 584
In determining value, it is facts which were known or could be
ascertained as of the date of the merger which are to be considered. 8 Del. C.
§§ 253, 262.
11. Evidence

'

601(4)

Under Delaware law, it is now settled that asset value is not to be
determined in a going-concern basis, but rather, net asset value is defined as
a theoretical liquidation value.
12. Corporations

-

584

The retrospective valuation of assets, which would not be available to
generate earnings after nationalization, was correctly excluded from
consideration by the appraiser. 8 Del. C. §§ 253, 262.
13. Corporations e= 584
Although no previous cases assigning a weight of 100% to assets was
found and a maximum weight of 50% appeared to be preferred, the court
would not overturn appraiser's assigning a weight of 100% to assets to be
nationalized. 8 Del. C. §§ 253, 262.
14. Corporations 'c- 584
In fixing an interest rate, the court's function is to find a rate which
fairly compensates stockholders for being deprived of the use of their money
for the period from the effective date of the merger to the payment date. 8
Del. C. §§ 253, 262.
15. Interest

'==

Corporations

31
--

584

Inasmuch as 8 Del. C. § 262(h) does not fix the interest rate, the matter is
one for judicial discretion. 8 Del. C. §§ 253, 262.
16. Interest C- 31
Corporations

= 584

The court is not licensed to employ merely an arbitrary presumption in
establishing an interest rate. 8 Del. C. §§ 253, 262.
17. Corporations

'

584

When establishing an interest rate, a useful formula for avoiding
arbitrariness is to focus on what rate of interest a prudent investor would
have received if the money had been available for him to invest as opposed
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to how much it would have cost the corporation to borrow such a sum of
money. 8 Del. C. §§ 253, 262.
18. Corporations '8- 584
Traveling expenses, telephone and telegraph expenses, and office
expenses are not to be considered as costs of the appraisal, but instead
should be considered the natural burden of an individual involved in
litigation. 8 Del. C. §§ 253, 262.
HARNETT, Vice-Chancellor
This case is before the Court on an Appraiser's Final Report of the value
of shares of capital stock after merger and exceptions and an application for
interest thereto filed by the stockholders pursuant to 8 Del. C. § 262.
Briefly, the facts are as follows:
Creole Petroleum Corporation ("Creole") was engaged in Venezuela for
many years in exploration for, and production, transportation and refining
of crude oil, as well as the sale of crude oil and refined products. It was, in
fact, the largest producer and refiner of crude oil in Venezuela. In 1975, in
response to intensified prospects that Venezuela would nationalize its
petroleuri industry, and following an increasing pace of regulation of the
petroleum industry, a group was established to study the possibility of
merger between Creole and Exxon, whereby Exxon would increase its
ownership from 95.4 percent which it had acquired by 1961 to 100 percent.
As part of the evaluation process, Exxon retained the services of the
respected international investment banking firm of White, Weld & Co.,
Incorporated, which concluded that the fair value of Creole's capital stock
was $10.35 per share based on the following assumptions:
(1) the nationalization law, which was expected to be identical to a draft
released June 2, 1975, would nationalize all property, plant, equipment
and other operating assets by December 31, 1975;
(2) operating assets would be compensated for by the government in the
form of 10 year, 6 percent (tax free) non.negotiable or limited negotiable
sinking fund bonds upon the basis of net tax book value (computed in
bolivars);
(3) other assets would be sold to the government for cash at tax value;
(4) there would be a requirement of substantial additional deposits to
the asset guaranty fund in the form of compensation bonds; and
(5) future Creole operations in Venezuela would be limited to technology
assistance program and purchases of crude oil at the rate of 650,000
barrels per day.
Following White, Weld & Co.'s valuation, the Exxon group, which was
responsible for studying the proposed merger, concluded that if a plan of
merger was accepted, a fair and reasonable range of cash payments was in
the range of from $10.25 to $11.50 per share and that the Board of Directors
of Esso Holding, Inc. - a 100 percent owned subsidiary of Exxon and the
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company to which Exxon had transferred its interest in Creole - would be
authorized to pay such an amount as would be decided upon at the time of
merger.
Effective June 23, 1975, Esso Holding, Inc. was merged into Creole
pursuant to 8 Del. C. § 253, whereupon Creole became a wholly-owned
subsidiary of Exxon. Minority stockholders were offered $11.50 per share for
their stock or the alternative of seeking their appraisal rights. It has been
determined by the Court that 47 claimants, who own an aggregate of 11,503
shares, are entitled to valuation and payment.
Following three days of appraisal hearings commencing December 6,
1976, the Appraiser concluded that as of June 23, 1975, the effective date of
the merger, each share of capital stock of Creole Petroleum Corporation had
a value of $11.48. The Appraiser's Final Decision dated June 30, 1977, was
based upon the following considerations:
(1) that no weight be attributed to either market value or to historical
earnings;
(2) that a weight of 100 percent be applied to Creole's future earnings of
$3.85 per share; and
(3) that a weight of 100 percent should be applied to Creole's other
assets for a value of $7.63 per share.
The Appraiser submits the following:
Value Factor

Value

Weight

Result

Market value
Historical earnings
Assets
Future earnings

$8.75
7.63
3.85

0%
0
100
100

$ 0.00
0.00
7.63
3.85

Value per share

$11.48

[1] Under the appraisal statute, 8 Del. C. § 262, stockholders are entitled
to payment according to their proportionate interests in a going-concern.
The true or intrinsic value of the stock is determined by evaluating all
factors and elements which may reasonably have a bearing on value.
Market value, asset value, dividends, earnings prospects, the nature of the
enterprise, together with other facts known or ascertainable at the time of
the merger which relate to the merged corporation's future prospects must be
considered by the appraiser in establishing the value of stock. In re: Olivetti
Underwood Corporation,Del. Ch., 246 A.2d 800 (1968); Tri-ContinentalCorp.
v. Battye, Del. Supr., 74 A.2d 71 (1950).
A.

MARKET VALUE

[2) I first consider the market value factor to which the Appraiser found
that no weight should be given. Although market price, exclusive of any
element of value arising from anticipation or accomplishment of the merger,
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is normally worthy of great weight, it is not the conclusive factor. Gibbons v.
Schenley Industries, Inc., Del. Ch. 339 A.2d 460 (1975); Chicago Corp. v.
Munds, Del. Ch., 172 A. 452 (1934).
The closing market price for Creole's stock on June 20, 1975, the last
trading day prior to the merger, was $8.75 and it appears safe to assume
that the price was not affected by the anticipated merger. However, due to
the uncertainty created by the proposed nationalization of the petroleum
industry, the Appraiser found that there was not a reliable market price in
that "Creole and the nature of its business were simply not going to exist
after December 31, 1975, in a fashion measurable by any yardstick of
history".
The excepting stockholders urge that market value should have been
given weight. One approach would have a weight of 25 percent applied to a
market value of $8.625 per share which was the median price of Creole stock
on its last day of trading. The second approach urges that Creole's average
market price between 1970 and the merger date should be employed to
calculate market price.
[3] Where market value is not reliable, a reconstructed market value
must be considered if one can be formulated. Francis I. duPont & Co. u.
Universal City Studios, Inc., Del. Ch. 312 A.2d 344 (1973); aff'd, Del. Supr.,
334 A.2d 216 (1975); Application of Delaware Racing Assn. Del. Supr., 213
A.2d 203 (1965). However, I concur with the finding of the Appraiser that the
state of uncertainty and unpredictability which was generated by politically
induced turmoil in Venezuela's oil industry precludes assigning any weight
to market value. Accordingly, market value will not be included as an
appraisal index.
B. HISTORICAL EARNINGS VALUE
[142] The valuation of stock in appraisal proceedings under 8 Del. C.
§ 262 is on the basis of the corporation as a going concern. Sporborg v. City
Specialty Stores, Del. Ch., 123 A.2d 121 (1956). Factors to be considered in
arriving ata valuation of earnings includes not only historical earnings, but
also the stability of the corporation and the risk factor inherent in such an
industry. UniversalCity Studios, Inc. v. FrancisI. duPont& Co., Del. Supr.,
334 A.2d 216 (1975).1
The Appraiser declined to apply any weight to earnings on the grounds
that in this case "to gauge the fair value of its shares upon the basis of
historical earnings is neither dependable nor realistic". The Appraiser's
decision to apply no weight to this factor again reflected his belief that the
nature of Creole's business was not going to exist in the same fashion after
December 31, 1975.
Excepting stockholders contend that historical earnings should have
been given weight by the Appraiser. The single proposed formula urges the

1. Although this statement was made in conjunction with selection of a proper
multiplier, it is equally relevant to the issue of proper value and weight.
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Court to determine this value by combining Creole's average earnings over
the five years preceding the merger, and apply a multiplier of 6.
[5, 6, 7, 8] Delaware law firmly establishes that earnings value must be
based on "historical earnings" and not "prospective earnings". Application
of Delaware Racing Assn., Del. Supr., 213 A.2d 203 (1965). Furthermore, in
arriving at a value for earnings, the usual rule to be followed is that income
is to be averaged over a period of 5 years preceding the merger. In re:
Olivetti Underwood Corp, Del. Ch., 246 A.2d 800 (1968); Application of
Delaware Racing Assn., supra. By taking an average of several years, the
impact of unusual profits and losses in different years can be reduced.
Adams v. R. C. Williams & Company, Del. Ch., 158 A.2d 797 (1960).
However, as in the case of market value, where historical earnings are
neither dependable nor realistic they must be disregarded. See, e.g., David J.
Greene & Co. v. Dunhill International,Inc., Del. Ch., 249 A.2d 427 (1968);
and Stryker & Brown v. The Bon Ami Company, Del. Ch., C.A. #1945
(3/16/64), two cases in which the Court expressed its concern that the use of
past earnings might be an unsatisfactory method for calculating the value
of stock.
[9, 10] The Appraiser's determination that a factor should not be given
independent weight should not be disturbed upon judicial review unless such
determination is arbitrary or unreasonable. Jacques Coe & Co. v.
Minneapolis-Moline Co., Del. Ch., 75 A.2d 244 (1950). Finding,/as I do that
the Appraiser's decision to apply a weight of zero was premised upon the
reasonable reflection on testimony concerning the affect of expropriation of
Creole's assets, I concur with his finding. It must be added that it is facts
which were known or could be ascertained as of the date of the merger which
are to be considered in determining value. TrioContinentalCorporation v.
Battye, supra. Thus, it is not the events which have transpired in Venezuela
subsequent to the merger which are relevant, but rather the facts relating to
nationalization as they appeared at the time of the merger.
Accordingly, I assign a weight of zero to the earnings factor.
C.

ASSET VALUE

The Appraiser assigned a value of $7.63 per share to Creole's assets,
2
excluding the future earnings stream, based upon the following findings:
Compensation for nationalized assets:
Compensation bonds
Less discount to 91.7% of face amount
Cash
Other assets
TOTAL VALUE

$385 million
(32)
166
$519 million
73
$592 million

2. With the exception of the discount factor, the Appraiser based his determination upon the analysis of White, Weld & Co.
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A weight of 100 percent was applied to the asset value.
The Appraiser based his determination of asset value on the value of
bonds which it was predicted the Venezuelan Government would pay for
expropriation of Creole's property, plant and equipment, plus the value of
the inventory assets which it was anticipated would be purchased as part of
Venezuela's nationalization process, and also the value of Creole's
remaining assets which consisted primarily of accounts receivable. The
liabilities, primarily accounts payable, were deducted from the value
reached. The bonds, which were paid by the Venezuelan Government as
compensation, were negotiable (outside of Venezuela) 6 percent, five-year
maturity bonds issued in serial form. The Appraiser deemed a 91.7 percent
discount of the bonds' face amount to be appropriate, and deducted a
3
corresponding amount from the bonds' worth.
The exceptions to the Appraiser's determination are two-fold. First, it is
contended that the figures employed by the Appraiser were merely estimates
of the amount that was to be paid for expropriated assets and did not reflect
the "current value of the assets" described by the excepting stockholders as
the "going-concern value". Secondly, it is contended that the value of oil
reserves in Creole's former concession areas should have been included in
the calculation of asset value. I find no merit to these contentions although,
in the words of the Appraiser, they are "thought-provoking".
[11] Under Delaware law, although the cases are somewhat confusing,
it is now settled that asset value is not to be determined on a going-concern
basis, but rather, net asset value is defined as a theoretical liquidation value.
Poole v. N. V. Deli Maatschappij,Del. Supr., 243 A.2d 67 (1968). Thus, the
Appraiser's findings reflect the fact that Creole's assets were to be
nationalized at their tax value, and further that concessions to recover from
the oil reserves were to be terminated. I concur in his findings.
[12] The Appraiser also analyzed a retrospective valuation of Creole's
assets by examining the actual effect that the nationalization process had
on Creole's assets. Although a retrospective valuation would have resulted
in a lower per share value, the Appraiser properly did not consider the postmerger valuation. As stated by the Court in Gibbons u. Schenley Industries,
Inc., supra:
"... the investing and trading public, in reaching a judgment as to the
value of corporate shares, gives consideration to corporate assets only
insofar as they disclose a capability of generating earnings. .
339
A.2d at 473.
"

Creole's assets, however, would not be available to generate earnings after
nationalization, and the retrospective valuation was correctly excluded from
consideration. See Frick v. American President Lines, Ltd., C.A. #3766
3. This figure corresponds to the bonds which were actually issued as opposed to
what had been predicted based upon the Appraiser's finding that the original
estimation was based on a false promise and thus not proper.
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(6/18/75) for the proposition that under Delaware law the value to be
applied is as of the date of the merger.

D. FUTURE EARNINGS
The Appraiser has assigned a value of $3.85 per share and a weight of
100 percent to future earnings of Creole which he defines as an asset factor.
His decision was rendered after consideration of two studies, one by White,
Weld & Co., and the other by the Exxon Study Group. The former group was
of the opinion that the discounted value of future earnings was in the range
of $295-$300 million and thus worth approximately $3.80-$3.85 per share of
Creole capital stock, while the latter valued future earnings at between $319
and $396 million, or from $4.11 to $5.10 per share. The Appraiser adopted the
White, Weld & Co. approach because he found that the Exxon Study Group
looked at future earnings as the collective effect of both future earnings and
disposition of assets and was thus a more uncertain approach.
An exception to the Appraiser's report urges placing the value of future
earnings at $3.3375 per share based on the five-year average of dividends
paid ($2.25) plus net income per share ($1.97) to which a multiplier of 6 and a
weight of 25 percent are to be assigned. It is further contended that $2.00
should be added to each share as an "intrinsic value". I cannot accept the
dissenter's argument, based as it is in part on an "arbitrary guess," and I
find the Appraiser's determination to be well reasoned and acceptable.
[13] As to the weighting assigned to assets (including future earnings), I
can find no reported Delaware cases in which a weight of 100 percent was
assigned to assets, and indeed, it would appear that a maximum weight of
50 percent is preferred. See, e.g., Levin v. Midland-Ross Corporation,Del.
Ch., 194 A.2d 50, 58 (1963) in which the Court reduced the weight assigned to
asset value from 60 percent to 50 percent on the basis of Delaware
precedents. However, these earlier cases did not deal with a company whose
assets were to be nationalized, and I therefore will not overturn the decision
of the Appraiser for the sole purpose of bringing it in line with nonanalogous Delaware precedents.
Accordingly, a weight of 100 percent is assigned to assets, including
future earnings.
E. INTEREST AND COSTS
[14, 15, 16, 17] Excepting stockholders have applied to be granted
interest from the merger date at an "appropriate rate" on the value of
shares. 8 Del. C. § 262(h) provides that the Court may "determine the axount
of interest, if any, to be paid upon the value of the stock of the stockholders
entitled thereto." In fixing an interest rate, the Court's function is to find a
rate which fairly compensates stockholders for being deprived of the use of
their money for the period from the effective date of the merger to the
payment date. Francis I. duPont & Co. v. Universal City Studios, Inc., Del.
Supr., 334 A.2d 216, 222 (1975); Felder v. Anderson, Clayton & Co., Del. Ch.,
159 A.2d 278, 287 (1960). Inasmuch as the pertinent statute does not fix the
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interest rate, the matter is one for judicial discretion. See, e.g., Swanton v.
State Guaranty Corp., Del. Ch., 215 A.2d 242, 247 (1965); Sporborg v. City
Specialty Stores, Del. Ch., 123 A.2d 121, 127 (1956). However, the Court is not
licensed to employ merely an arbitrary presumption in establishing an
interest rate, Felder v. Anderson, Clayton & Co., supra at 287, and a useful
formula for avoiding arbitrariness is to focus on what rate of interest a
prudent investor would have received if the money had been available for
him to invest as opposed to how much it would have cost the corporation to
borrow such a sum of money. See Universal City Studios, Inc. v. FrancisL
duPont & Co., Del. Supr., 334 A.2d 216, 222-23 (1975). The case law
establishes that it is the loss to the stockholders rather than the
corporation's gain which is determinative.
I find that since the dissenting stockholders have not had the use of
their money for a lengthy period of time it is only proper and equitable that I
exercise the discretion vested in me by 8 Del. C. § 262(h) and award interest.
Creole submitted an affidavit showing what it claims is an average
interest and dividend yield analysis. 4 The selection of the items to be
considered in arriving at an average was somewhat arbitrary. Creole's
figures show a range of 6.41% to 5.14% depending on the type of investment
and dividend yield. Creole then averaged all the yields from the various
investments and dividends to arrive at an average return on investment
since June 23, 1975, to September 30, 1977, of 5.98% per annum. Some of the
stockholders who were entitled to an appraisal requested interest at rates
ranging from 6% to 10% per annum.
After having considered all the facts, data, and arguments, I find the
proper interest rate to be 7 percent per annum.
Applications have also been made for reimbursement of costs incurred
by dissenting stockholders in pursuing their appraisal rights. First, the
Chace Company seeks the cost of attorney's fees. However, 8 Del. C. § 262(h)
as it applied to mergers with an effective date prior to July 1, 1976,
specifically excludes fees of counsel from compensable costs,5 and The
Chace Company's application is accordingly denied.
[18] The second application for reimbursement of costs incurred was
submitted by Mr. Bayles who seeks to recover $615.70 for expenses incurred
in connection with these appraisal proceedings. Mr. Bayles' out-of-pocket
expenses arose from car fare, air travel, lodging, meals, taxis, tips, copying
of documents, and stenographic and typing charges. 8 Del. C. § 262(h)
provides that costs of an appraisal may be taxed upon the parties as appears
to be equitable. In Meade v. Pacific Gamble Robinson Co., Del. Ch., 51 A.2d

4. The types of investments included in Creole's yield analysis were U. S.
Treasury issues, Mutual Savings Bank deposits, Commercial Bank Savings deposits,
Moody's Aaa corporate bonds, and stocks which comprise the Dow-Jones Industrial
Average.
5. 8 DeL C. § 262(h) has been amended for mergers and consolidations occurring
after July 1, 1976, to allow reasonable attorney's fees to be charged pro rata against
the value of all shares entitled to an appraisal.
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313 (1947), the Court held that traveling expenses, telephone and telegraph
expenses, and office expenses such as typing and paper, were not to be
considered as costs of the appraisal, but instead should be considered the
natural burden of an individual involved in litigation. See also, FrancisI.
duPont & Co. v. Universal City Studios, Inc., Del. Ch., C.A. #2399 (12/7/73).
Consequently, I find the expenses for which Mr. Bayles requests compensation to be outside the scope of "costs" provided for by the statute.
There are several other exceptions to the Appraiser's Final Report which
warrant brief attention.
First, it is contended that because White, Weld & Co., Inc. met with the
Exxon Study Group on two occasions it did not act independently. I find no
support for this suggestion in the Record. I also find no merit to the
contention that Mr. Furman of White, Weld & Co., Inc. was not competent to
participate in the valuation of stock.
I also find that not only was it not improper for the impending
nationalization of the petroleum industry to be considered in the valuation
process, but, to the contrary, that it was required and that it would have
been unrealistic had such information been ignored.
Finally, the objection to payment in cash rather than shares of Exxon is
not supported by Delaware law. 8 Del. C. § 262(b) provides for payment of
the stock's value rather than an exchange of stock.
In conclusion, I concur with the value and weight assigned by the
Appraiser to the factors which constitute the value of Creole's stock. In
addition, I have awarded interest at a rate of 7 percent per annum.
Counsel for Creole are directed to present an appropriate Order
reflecting this decision.

CONTRAN CORP. v. DANCO, INC.
No. 5509
Court of Chancery of the State of Delaware, Sussex
February 8, 1978
Plaintiff Contran Corporation seeks to enjoin an announced tender offer
by defendant Danco, Inc. through which Danco seeks to acquire 130,000
shares of Contran common stock. The admitted purpose of the tender offer is
to enable Danco to obtain majority control of Contran. Contran contends
that the statement of intention to make a tender offer required by 8 Del. C.
§ 203, delivered by Danco on January 17, 1978, was defective.
The court held that although 8 Del. C. § 203 is a notice statute and is not
to be construed hypertechnically for defensive purposes, an offeror must
exercise reasonable compliance and candor with respect to the nine
categories of information required to be addressed in a statement of
intention by 8 Del. C. § 203. Since the statement delivered by Danco in
January 17, 1978, failed to satisfy this standard, the injunction was granted,
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Securities Regulation 8= 272

Statutory provision requiring a statement to make a tender offer to
include a description of any contract, agreement or understanding to which
the offeror or any associate of the offer is a party with respect to the
ownership, voting rights or any other interest in any equity security of the
target corporation requires inclusion of any existing agreements or
understandings by virtue of which the means of financing the offer is
assured. 8 Del. C. § 203.
2. Securities Regulation 'D- 272
Knowledge of an existing understanding on the part of the offeror and
its associates which assured the viability of a tender offer, acquired by
subsequently delivered documents and pre-trial discovery and not by virtue
of the statement of intent, does not satisfy the purpose and policy of the
statute to provide a full twenty days for evaluation and response to a tender
offer. 8 Del. C. § 203.
3.

Securities Regulation

" 272

Statement of intention to make a tender offer which simply states that
the tender offer shall remain open for a period of twenty days after it is first
made unless extended by the offeror does not satisfy the statutory
requirement that the statement of intention include the duration of the offer.
8 Del. C. § 203.
4.

Securities Regulation "- 272

Provision in a statute pertaining to tender offers which requires the
offeror to provide a balance sheet as of the end of its last fiscal year is not
satisfied when the offeror submits a projected balance sheet reflecting
contingent future assets. 8 Del. C. § 203.
5.

Securities Regulation '=- 272

Hypertechnical objections based upon target-company defense tactics
are not to be condoned in weighing the compliance of a statement of
intention to make a tender offer with statutory requirements. 8 Del. C. § 203.
6.

Securities Regulation 8

272

Information acquired subsequent to the delivery of the statement of
intention and by pre-trial discovery reduced and prejudiced offeree's ability
to respond to a tender offer within the statutory period for evaluation. 8 Del.
C. § 203.
BROWN, Vice Chancellor
Claiming a violation of 8 Del. C. § 203, the plaintiff Contran Corporation
("Contran") seeks to enjoin an announced tender offer by the defendant
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Danco, Inc. ("Danco") through which Danco seeks to acquire 130,000 shares
of Contran common stock. The admitted purpose of the tender offer is to
enable Danco to obtain majority control of Contran. In order to acquire this
majority control status, Danco plans to combine the shares sought by the
tender offer with some 82,484 shares of Contran which it apparently now
owns, with another 27,600 shares which can be realized from an outstanding
convertible note of Contran, a purchase option for which Danco now holds,
and with 40,000 proxies for Contran stock which Danco "believes" it will be
able to obtain. Contran contends that the statement of intention required by
§ 203 and delivered by Danco on January 17, 1978 was defective in several
ways. A summary hearing as contemplated by the tender offer statute was
held on February 3, 1978. There is reason to believe that Danco intends its
tender offer to take effect on February 8, 1978.
Because of the limited interval between the date of the hearing and the
apparent date of the offer, and because of the intervening legal holiday on
February 6 and the crippling snowstorm and resultant state of emergency
declared in Delaware on February 7, this decision must be abbreviated
despite the attention to factual background and detail that would otherwise
be needed for a complete understanding of the basis for Contran's
complaint. Under the circumstances, I must assume that counsel are
familiar with the facts which give rise to the following conclusions.
[1] Danco views this suit as a defensive tactic brought to buy time so as
to enable the current largest shareholder of Contran to make private
purchases of Contran stock in amounts sufficient to give it more than 50%
ownership of Contran and to thus defeat the goal of the tender offer before it
can be made. Danco further views Contran's claimed deficiencies in the
statement of intention as so much nit-picking and points to the decision of
our Supreme Court in Monogram Industries,Inc. v. Royal Industries,Inc.,
Del. Supr., 372 A.2d 171 (1977) which indicated that hypertechnical
objections based upon target-company defense tactics are not to be condoned
in weighing the compliance of a statement of intention against the
requirements of § 203(a)(1). Danco says that § 203 is merely a notice statute
which does not create substantive rights in a target company, referring to
the following statement of Vice Chancellor Hartnett in American Medicorp,
Inc. v. Humana, Inc., (C.A. 5449 -. December 12, 1977):
"The purpose of 8 Del. C. § 203 is to give fair notice to a target
company of the pending tender offer so that it will be in a position to
give information to its stockholders to enable them to make an informed
decision as to whether to accept the tender offer. The purpose of 8 Del. C.
§ 203 is not to protect or give advantage to the target company but
rather to insure that the target company will have sufficient time and
information to prepare a statement to fairly advise its stockholders of
the 'other side' of the tender offer."
To the same effect see the Comment to the 1976 Amendment which created 8
Del. C. § 203.
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Danco says that its statement of intention reflected everything as to
which it had reached a determination with regard to the tender offer as of
January 17 and that as such it was sufficient to put Contran on notice as to
the basic terms of the offer, particularly since at $35 per share it was
offering double the current trading price of Contran stock. To the extent that
any details were not spelled out, Danco relies on the fact that two days later,
on January 19, it delivered to Contran a copy of its Securities and Exchange
Commission Schedule 14D-1, with attachments. By letter of January 24
Danco's counsel sent yet another copy of the Schedule 14D-1 and advised
Contran that it could be considered as a part of the statement of intention
required by § 203. On January 25 Danco followed this by mailing Contran a
Schedule 13D. Thus Danco contends that it has made more than a fair and
reasonable effort to give Contran notice of its tender offer and that as a
consequence Contran had received even before the hearing sufficient
information from which to evaluate the fairness of the offer and to advise its
shareholders. Thus Danco would brand the suit as a pure defense tactic.
Still later, on January 27, and during depositions taken as a part of this
suit, Contran learned that one of these seven individuals - Mr. Bertoglio was prepared to personally advance any sums necessary in the event that
any or all of the others could not come up with their pro-rata shares.
[2] This indicates a twofold failure to comply with §203 under the
circumstances of this case as I see it. First, even though there was no formal
agreement, it seems obvious that there was an existing understanding on
the part of the offeror and its associates which assured the viability of the
tender offer and which, in candor, should have been disclosed in the
statement of intention. Secondly, even though Contran did learn of this
understanding as well as the capitalization agreement as to Danco prior to
the effective date of the tender offer, the fact that this knowledge came by
means of subsequently delivered documents and pre-trial discovery, and not
by virtue of the statement of intent, has to be fatal if the purpose and policy
of § 203 to provide a full 20 days for evaluation and response to a tender offer
is to be upheld.
Aside from this factor, however, two other matters are significant. For
one thing, the statement of intention sets forth no specific duration for the
tender offer. Instead, it simply states that 'It]he tender offer shall remain
open for a period of at least 20 days after it is first made unless extended by
Danco." Danco says that this is not misleading since as of January 17 it had
not determined precisely how long its offer would remain open. It saqs that
many things go into determining the period during which the offer should
remain open, including initial reactions thereto. Moreover, it argues that
there is nothing in § 203(a)(1) which requires it to fix in advance the length
of the offer.
[3] I cannot totally agree with this last point. The third category of
information required in the statement of intention by § 203(a)(1) is "the
duration of the offer." It would seem that this means what it says. In
§ 203(a)(2) it is provided that the offer must "remain open for a period of at
least 20 days after it is first made" and in its statement it seems that all
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Danco has done is track the language of § 203(a)(2) and give Contran notice
that its offer will remain open at least for the minimum period required by
the statute, and perhaps longer should it choose to extend it. This hardly
says anything definite. If this is all that § 203 intended to impose upon an
offeror, there would seem to have been little need to have specifically
required in § 203(a)(1) that "the duration of the offer" be specifically set
forth.
On a related point, Danco's need to acquire 130,000 shares through the
tender offer is conceded to be inextricably tied to its option to acquire the
convertible note which it needs to exercise as part of its plan to seize
majority control. The expiration date for this option was also disclosed in
the supplemental materials delivered to Contran rather than in the
statement of intention. As thus disclosed, it appears that at present the
option will expire 30 days from January 31, 1978. It does not seem
unreasonable under the circumstances to think that this factor has given
Danco some idea as to how long it plans to keep its tender offer open.
Finally, because it is a newly formed corporation, Danco obviously
cannot make literal compliance with that portion of §203(a)(1) which
requires the offeror to provide as a part of its statement of intention a
balance sheet as of the end of its last fiscal year. Consequently, as part of its
January 17 statement, Danco offered an unaudited balance sheet giving
effect to the terms of an attached incorporation agreement which required,
among other things, that the three individual shareholders of Danco
transfer to Danco 82,484 shares of Contran common stock by January 31,
1978. In other words, on January 17 it offered a projected balance sheet as of
January 31, 1978 containing only four entries and which purported to show
that as of that date Danco would have cash of $3,750,000 together with
Contran common stock worth $1,649,680 (reflected at $20 per share) which,
after deducting $1,000 for start-up capital, would leave a capital surplus of
$5,398,680 with which to make the tender offer.
As Contran points out, there is nothing in § 203(a)(1) which authorizes
the substitution of a projected balance sheet. It further appears that on
January 17 Danco's assets consisted of only $200,000 in cash and 10,000
shares of Contran stock. In addition, the projected balance sheet fails to
reflect the existence of the option to purchase the convertible note.
[4] I feel that it would be bad precedent to allow a projected balance
sheet reflecting contingent future assets to be substituted in satisfaction of a
legislative expression requiring a balance sheet which reflects the actual
financial status of an offeror as of a time certain. To create such a judicial
exception to this statutory requirement simply because the offeror is a newly
formed corporation created for the purpose of making the tender offer would
be to simply clear the path for continued future evasion of the legislative
will.
[5, 6] In summary, although § 203 is a notice statute, the nine categories
of information required to be addressed in a statement of intention by
§ 203(a)(1) constitute an expression of the basic information considered
necessary to give adequate notice to the target corporation a full 20 days
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prior to the effective date of the offer. While the statute is not to be construed
hypertechnically for defensive purposes, the other side of the coin requires
reasonable compliance and candor on the part of the offeror. American
Medicorp, Inc. v. Humana, Inc., supra. The fact that certain germane
information has come to Contran by documents delivered subsequent to the
delivery of the statement of intention and by pretrial discovery, and thus
has cut into its statutory period for evaluation, has obviously reduced, and
thus prejudiced, Contran's ability to respond. If the target company is
prejudiced by the offeror's noncompliance with § 203, it violates the policy of
the statute. Compare, Monogram Industries, Inc. v. Royal Industries,Inc.,
supra.
Accordingly, an injunction will be granted in favor of Contran and
against Danco enjoining any tender offer by Danco for Contran stock which
is now scheduled based upon the delivery of the January 17 statement of
intention. It is my initial feeling that Danco should be required to file a new
statement of intention which fairly and adequately reflects its present status
and the terms of its tender offer. However, before entering an order to this
effect, I will hear from counsel for Danco if it is so desired.

