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WARD FOODS, INC. v. LAMBERT, ET

AL.

No. 2691
Court of Chancery of the State of Delaware, New Castle
August 18, 1972
Plaintiff Ward Foods, Inc., a substantial stockholder of the corporate
defendant, suing derivatively on behalf of such corporation, alleged in its
original complaint that the named individual defendants, who are directors
and officers of the corporate defendant, by means of the adoption of an
employee stock purchase plan, wrongfully caused shares of such corporation to be issued to themselves and other key corporate employees. The
purpose of such plan was to enable incumbent management to retain corporate control as well as to enrich those individual defendants who stood
to benefit as a result of the adoption of such stock purchase plan. Plaintiff
prays for rescission of the sale of all shares transferred under the stock
purchase plan, together with an accounting. In the alternative, plaintiff
sought a judgment for damages in the amount of the difference between
the value of the stock at the time it was purchased by the participants
under the plan and the price which they paid, as well as an accounting by
the individual defendants for the difference between the value of the stock
at the time it was caused to be repurchased by the defendant corporation
and the value of the cancelled notes. The court, finding that the status quo
had been restored except as to a certain number of shares and that the
dilution of the plaintiff's holdings in Clayton & Lambert had been eliminated, entered a judgment for the individuals.
1.

Corporations C-

212

Evidence in stockholders derivative action clearly supports a finding
that the stock purchase plan under attack with its voting rights was actually
designed for the purpose of helping to assist incumbent management to
retain its longtime control over the affairs of the corporate defendant and
was thus founded on self-interest in derogation of the fiduciary duty of
the individual defendants. 8 DEL. C. § 144(a).
2.

Corporations 0---

227

A corporate defendant has not been injured by reason of any act of
conversion on the part of stock purchase plan participants whose participation in the plan was cancelled after the value of their shares had allegedly
fallen.
MARvEL, Vice Chancellor.

Plaintiff Ward Foods, Inc., a substantial stockholder of the corporate defendant Clayton & Lambert Manufacturing Company, suing de-
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rivatively on behalf of such corporation, alleged in its original complaint
that the named individual defendants, who are directors and officers of
the corporate defendant, by means of the adoption of an employee stock
purchase plan, wrongfully caused shares of such corporation to be issued
to themselves and other key corporate employees (the latter because of
fears for their jobs allegedly could not safely oppose management) for the
purpose of enabling incumbent management to retain corporate control as
well as for the purpose of enriching those individual defendants who
stood to benefit as a result of the adoption of such stock purchase plan.
According to the original complaint, the issuance of 35,542 shares under
said plan resulted in reducing plaintiff's proportionate interest as a stockholder of the corporate defendant from 38% to about 33%.
The original complaint alleged that whereas the price of the stock
sold under the plan under attack was fixed at ten dollars a share, the actual
value of said stock at such time was at least fifteen dollars. In addition,
complaint was made of the fact that such lenient credit terms had been
extended to purchasers under the plan so that as a result the consideration
actually received by the corporation per share sold under the plan was
less than the stipulated purchase price for said shares. Rescission of the
sale of all shares transferred under the stock purchase plan was prayed
for in the complaint together with an accounting. In the alternative, should
rescission not be granted, damages were prayed for in the amount which
the corporate defendant would be required to pay to repurchase shares sold
under the plan together with an award for the disparity between the accepted rate of 6% and the 4% interest collected from participants in the
plan, plus interest.
Clayton & Lambert is a Delaware corporation which is located in
Louisville, Kentucky, and is engaged in the manufacture of farm structures such as sealed storage silos and grain bins, as well as heat tools and
swimming pools. However, the manufacture of farm structures has consistently accounted for over half of its sales volume since 1961. Such corporation's common stock has been publicly held for many years and just
prior to the matters complained of such corporation had outstanding
200,000 shares of authorized common stock of which approximately 36,000
were held as treasury stock. At the time in question 77,000 of the issued
shares of such corporation were allegedly beneficially held by members
of the Lambert family, a group headed by Clayton & Lambert's long-time
president, Charles F. Lambert, Sr., under whom his sister's husband,
Philip 0. Mulkey, served as senior vice president. As a group the Lambert family members have dominated the affairs of Clayton & Lambert for
many years, six of the named individual defendants to this action being
either members of the Lambert family or related to such family by marriage.
Until 1965 Clayton & Lambert stock had been traded on the American Stock Exchange, in which year it was delisted because it was not
sufficiently traded in to create a genuine market. Thereafter, such stock
was traded on the over the counter market, and transactions therein follow-
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ing its delisting have been sporadic, the market for such shares having
thereafter, in the words of the defendant McPhee, dried up.
Effective control of the management of the affairs of Clayton & Lambert has, as noted above, been held for many years by the Lambert family
group, the defendant Charles F. Lambert, Sr., having been the recognized
dominant force in the corporation's affairs from 1925 until 1967 when he
was succeeded as president by the defendant Rautio. However, the former
who then became chairman of the board and thereafter specialized in the
financial affairs of the corporation continued to be probably the most vital
force in the business. And while certain non-family and non-employee
directors served on the board of Clayton & Lambert during the 1950's,
such outsiders resigned during the years 1960 and 1961. Its board has at
all times since then continued to be dominated by members of the Lambert
family, the non-family members of the board significantly being long-term
employees of the corporation.
In late 1960, an investor's group headed by Charles Bluhdorn set out
to acquire a substantial number of shares of Clayton & Lambert with
the purpose in mind of obtaining control of such corporation, the shares
so acquired being ultimately registered in the name of the plaintiff, which
by mid-1965 came to hold 61,910 shares of common stock of Clayton &
Lambert, representing approximately 37%o of the outstanding shares of
such corporation. Plaintiff continued to buy Clayton & Lambert shares
through 1966, acquiring an additional 3,245 shares in that year at an
average price of $1025 per share. The volume of such purchases could
not help but constitute a threat to the dominant position of the Lambert
family group in the affairs of Clayton & Lambert and allegedly led to
various moves on the part of management to protect its own interests, one
of such moves being the development, in 1962 of a plan for a voting trust
agreement hereinafter discussed.
Such preliminary plan for the creation of a voting trust, upon being
disclosed to family members and others in sympathy with the family's interests, allegedly enlisted the support of the holders of some 77,000 shares
of the corporation, representing 48% of its outstanding shares. In other
words, the holders of such number of shares expressed a willingness to
having their shares deposited into such a proposed voting trust. Tentatively
added to such 77,0001 shares were 7800 shares held by Armco Steel Corporation, a stockholder allegedly opposed to the take-over efforts being
pushed by the Bluhdorn group but apparently unwilling to join the contemplated voting trust. According to the individual defendants the shares
held by officers, directors and employees plus the 7800 Arco shares resulted
in a slightly over 50% control position for incumbent management and
that accordingly there was no need for the stock purchase plan, the corporate action here under attack, to be used as a control devise. However,
1. However, in 1964 the defendant McPhee in a report to the American Stock
Exchange estimated such sure votes at 69,741.
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to return to 1962, the voting trust was not consummated at the time but
rather held in reserve to be used if needed, such plan having ultimately
been put into effect on August 1, 1967, at a time when the Bluhdorn threat
of seeking to take over control of Clayton & Lambert had become more
imminent, having been vocally expressed at the corporate defendant's
annual meeting of stockholders held in that year.
As another alleged precaution against the threat of a takeover by the
Bluhdorn group a provision for cumulative voting was eliminated from
Clayton & Lambert's corporate charter in 1962 at the suggestion of Charles
F. Lambert, Sr., thus forestalling the possible election of a minimum of
one Bluhdorn candidate to the board.
However, the critical step in its alleged campaign to retain control
of its corporation, and the corporate action which precipitated this suit
was the plan of Clayton & Lambert's board of directors, adopted by the
board in March 1966, to make treasury shares available to its officers and
employees. Under the terms of such plan 29,000 shares of treasury stock
were to be made available for purchase by forty-four key employees. On
July 29, 1966, such plan was expanded when the board offered 7,892 of
the shares of corporate stock remaining in the corporate treasury to ten
named individual company employees under the same terms and conditions
of the original plan. The proposed purchase price for the shares involved
in such plan was fixed at $10 per share. Such plan required that each
participating employee give a non-negotiable note in an amount equal to
ten times the number of shares to be delivered to each subscriber under
such plan. The notes so given were to bear interest at the rate of 4%
per year and were to be paid in full within a period of ten years. In return,
the employees selected to receive such shares were to agree to make current interest payments on their notes not less frequently than annually.
Further to secure the repayment of such notes, the employees chosen to
take part in the plan were to agree to pledge the shares of stock so acquired
by them under the plan, the corporation on its part agreeing that it would
look solely to such stock as security for payment of the notes. The employees involved in the plan were also to agree that as long as any of the
notes in question remained unpaid, at least 757o of all dividends received
on such stock would be applied to the reduction of the unpaid principal
amount of such notes. All shares to be acquired under the plan were to
have immediate voting rights, an arrangement which appears to have been
designed to put votes in presumably friendly hands. A conventional stock
option plan would not have provided voting rights until the stock in question had been paid for. The corporation was also to retain a right of first
refusal with regard to the shares involved in the plan, obligating each
participant in the plan not to sell his shares to a third party without first
offering them to the issuer at the same price. Furthermore, the corporation was to obtain from each participant in the plan an investment letter
which assured the company that any participant in the plan was purchasing
shares of stock thereunder for the purpose of investment and not for the
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purpose of reselling. As a result of the consummation of such plan a total
of 36,892 shares of the corporate defendant were issued and plaintiff's then
block of 61,900 shares was thereby diluted to 31% of the total issued and
outstanding stock of Clayton & Lambert, whereas previously the Bludhorn
group had held approximately a 37%o interest in such company.
Finally, in apparent response to increased aggressiveness on the part
of the Bluhdorn group at Clayton & Lambert's 1967 annual stockholders
meeting, the voting trust agreement drafted in 1962 was put into effect on
August 1, 1967.
On October 27, 1967, this lawsuit was filed. It primarily sought relief,
as noted above, in the form of rescission of the shares issued since January
1, 1966 under the terms of the stock purchase plan under attack on the
theory that such shares had been issued to retain corporate control by
present management. Also sought was an award of such damages as would
allegedly restore the defendant corporation to its status quo ante the issuance of such shares. In the alternative plaintiff prayed for a judgment for
damages in an amount not less than the difference between the value
which the company received for the cancelled shares and the price which
would have to be paid by the company to repurchase a like quantity of
shares. Plaintiff also sought in its complaint an order enjoining the individual defendants from further purchases of stock through the use of
corporate funds for the purpose of maintaining control of such corporation's incumbent management.
It is contended on behalf of the individual defendants that the plan
under attack was adopted in order to prevent key personnel from being
tempted by more attractive remuneration and working conditions in other
and new industrial plants which had come into the Louisville area after
World War II. In addition, there was allegedly an apprehension on the
part of management that new competitors in the sealed storage silo field
might lure Clayton & Lambert key employees with knowledge of such
corporation's manufacturing techniques unless benefits such as those offered
in the plan were made available.
Turning to a consideration of the financial background behind the
stock purchase plan attacked by plaintiff, it appears that in 1965 Clayton
& Lambert had paid dividends of twenty cents per share. In 1967, in
response to increased earnings, annual dividends were raised to forty cents
per share. However, by September 1968 the business prospects of Clayton
& Lambert had turned radically for the worse. Earnings had fallen, and
marketing problems had developed. More importantly, certain of its
products had become the subject of a number of liability suits, in which
damages in large amounts were being sought. Payments of Clayton & Lambert dividends were suspended after November 1967 and there was no expectation on the part of the board of directors after such time that dividends in any amount would be declared in the near future. This drastic
change in Clayton & Lambert's financial position made what had been an
extremely attractive plan for participating employees one which promised
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no foreseeable benefits. Such change in the economic affairs of Clayton &
Lambert made palatable to participants under the plan what was now
about to happen, namely an opportunity for employees to withdraw from
such plan on attractive terms.
On September 30, 1968, the directors of Clayton & Lambert adopted
a corporate resolution which authorized the president of the corporation
to offer to participants in the plan an opportunity to cancel the arrangements involved in the 1966 stock purchase plan and in return to surrender
to the corporation the shares of stock which had not been paid for under
*
the plan. Such resolution recited that inasmuch as " * * a central feature
of said plan was/the prospect that dividends would be paid * * *" and
that since divideAds had ceased for "* * * the foreseeable future * * *",
that the plan "* * * instead of promoting relationships with key personnel
is having an exactly opposite effect * * *", that such offer to rescind be
adopted. Following adoption of the September 30, 1968 resolution the
defendant Rautio approached each participant in the plan individually as
to such proposal. In each instance the offer to cancel was accepted.
Under the terms of the arrangements for the termination of the
plan, interest paid to Clayton & Lambert by former participants in the
plan was not to be returned, nor were dividends which had been applied
towards reduction of the principal of the notes. On the other hand, participants in the plan were permitted to retain those shares of stock which
had been fully paid for except to the extent that such shares were required
to be applied to the satisfaction of interest obligations. As a result of such
proposal all but 1,236 fully paid shares of those issued under the plan were
returned to Clayton & Lambert, 35,656 shares having been returned.
The record establishes that between March 1966 and September 1968,
Clayton & Lambert had received the equivalent of $41,271.86 in interest
and principal payments from participants in the plan. During the same
period the corporation had paid out $14,866.80 in dividends, leaving a
balance in its favor of $24,405.06. Thus the corporation received the
equivalent of $21.36 for each of the 1,236 shares remaining outstanding
under the plan after its cancellation.
After learning of the planned repurchase of treasury shares by Clayton
& Lambert, plaintiff on January 7, 1969, filed a so-called supplemental complaint, which sought in addition to the relief prayed for in its original complaint a judgment for damages in the amount of the difference between
the value of the stock at the time it was purchased by the participants
under the plan and the price which they paid, as well as an accounting by
the individual defendants for the difference between the value of the stock
at the time it was caused to be repurchased by the defendant corporation
and the value of the cancelled notes, or in the alternative such other relief
as might be deemed equitable by the Court.
Plaintiff's basic contention is that the Clayton & Lambert 1966 stock
purchase plan constituted an unlawful manipulation of corporate machinery
designed for the purpose of freezing out a substantial minority interest
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and thus to retain control, Condec Corp. v. Lunkcnheimner Co., 43 Del.
Ch. 353, 230 A.2d 769. Plaintiff also contends, as pleaded in both its
original and supplemental complaints, that the issuance of stock under
the 1966 plan was for inadequate consideration. The reply of the individual
defendants to these contentions is to the effect that the stock purchase
plan in question was adopted solely to provide incentive to key employees
in the face of outside hiring competition, contending that because of the
entrenched position of the Lambert family and that of loyal key employees
of long standing (a position made more secure by activation of the voting
trust), that there was no need to adopt the plan in question as a device
to retain corporate control since management was already assured of such
control. They further insist that the consideration given for the shares was
entirely adequate since the price specified (ten dollars per share) was not
only in excess of the price paid on the sale of the stock but was also above
the average price contemporaneously paid by Clayton & Lambert for shares
to be placed in its treasury and approximately the same price as that paid
by plaintiff for Clayton & Lambert shares in 1966.
[1] First of all, I am satisfied that notwithstanding the contentions of
the individual defendant that the plan under attack was designed to create
job satisfaction for corporate employees and to create a competitive position
in a difficult job market that the plan here under attack was adopted, in
conjunction with other stratagems developed for the same purpose, to
thwart a threat to management's control by the Bluhdorn group. In short,
I am persuaded that fear of such group dominated the minds of the corporate defendant's management until it became politic to cancel the plan in
the face of plaintiff's complaint.
Thus, the directors of Clayton & Lambert were, at the threshhold of
the plan under attack, confronted with a problem of conflict of interest,
thereby making an objective decision difficult if not impossible and placing
the burden on them to justify such a purchase as one primarily in the
corporate interest, Bennett v. Propp, 41 Del. Ch. 14, 187 A.2d 405. And
even were 8 DEL. C. § 144(a) with its good faith test applicable here
(which seems implausible in view of the fact that such statute became
effective on July 31, 1967, after the plan had been implemented and in

light of the provisions of 8 DEL. C. § 393 which preserves all rights of
action under prior laws and which was enacted at the same time as 8 DEL.
C. § 144(a)), I am satisfied that the transaction here involved was not
fair to the corporation and its minority stockholders inasmuch as the
evidence before me clearly supports a finding that the stock purchase plan
here under attack with its voting rights was actually designed for the
purpose of helping to assist incumbent management to retain its longtime control over the affairs of the corporate defendant and was thus
founded on self-interest in derogation of the fiduciary duty of the individual
defendants. Thus the question as to whether or not the defendants Charles
F. Lambert, Sr., and Philip 0. Mulkey were disinterested insofar as the
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acquisition of shares is concerned is overridden by their overall interest in
retaining corporate control. Significantly, more than one half of the stock
issued under the plan went to incumbent directors. The mere fact of the
plan's cancellation, action which was facilitated by a downturn in business,
in itself demonstrates that management recognized its vulnerability to the
charges made in the original complaint.
[2] In support of plaintiff's claim for damages, plaintiff's expert, Healy,
testified that shares of Clayton & Lambert were worth nineteen dollars per
share in 1966, as opposed to nine dollars in 1968, and that accordingly ten
dollars per share are due the corporate defendant as damages following
rescission. Thus, plaintiff, having gained what its complaint sought, now
seeks more for the corporation, namely, cash in an amount of $355,920
allegedly representing the total benefits Clayton & Lambert purportedly
gave away to its directors and employees. However, aside from the question as to whether or not plaintiff may fairly ask for rescission and damages
simultaneously, the point is that had there been no stock purchase plan and
had the shares in question remained in the corporate treasury, the diminution in the value of such shares found to have taken place by plaintiff's
expert, namely ten dollars per share, -would have occurred in any event
because of an alleged turn for the worse in Clayton & Lambert's business
affairs. In other words, the mere fact that certain shares were temporarily
registered in the names of participants in the plan would appear to have
had no influence on such shares' loss of value. Furthermore, I am satisfied
that Clayton & Lambert has been adequately paid for the retained shares
and that as far as the plan participants whose shares were cancelled are
concerned (who could have dropped out of the plan at any time without
penalty and probably would have) paid out more in interest to the corporation than they received in the form of dividends, thus destroying plaintiff's contentions as to interest. In short, as noted earlier, the corporate
defendant has received the equivalent of $21.36 per share for each of the
1,236 fully paid retained shares which is an amount in excess of the maximum $19 value attributed to each such share of stock by the expert, Healy,
as of March, 1966, had there been a free and open trading market for said
shares, which, of course, there was not. Furthermore, as noted above, the
corporate defendant has not been injured by reason of any act of conversion on the part of the plan participants whose participation in the plan
was cancelled after the value of their shares had allegedly fallen. Finally,
turning to the question as to whether the shares in question actually fell
in value, Mr. Healy's unwarranted emphasis on book value, the unprecedented high multiplier which he applied to earnings, his disregard of an
evaluation of earning power, and his choosing of giant farm equipment
companies for comparables, companies which I do not consider true competitors of plaintiff's small business, do not make his 1966 and 1968 calculations of values of Clayton & Lambert stock any more rational than those
made by counsel for the individual defendants which look to actual earnings over appropriate periods and stress the absence of a market and of
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dividends. In fact, the lack of the usual guides in this case makes any
genuine valuation almost impossible.
I accordingly conclude that the status quo having been restored except
as to the 1,236 retained shares and the dilution of plaintiffs holdings in
Clayton & Lambert having been eliminated, that plaintiff has no legitimate
grievance against the individual defendants except possibly as to the voting for incumbent management of the 1,236 shares retained by participants
in the plan. If and when there is a threat that such shares are about to be
voted to retain incumbent management, plaintiff may make an appropriate application.
This action insofar as it has to do with rescission having become moot,
and damages having been found to be inappropriate, judgment will be
entered for the individual defendants. However, jurisdiction over the case
will be retained for such other action as may be appropriate in light of the
conclusions hereinabove reached.

Order on notice.

IRVING FLIEGLER v. JOHN C. LAWRENCE
No. 3647
Court of Chancery of the State of Delaware, New Castle
December 10, 1974
Plaintiff, a stockholder of the defendant Agau Mines, Inc., brings a
derivative action for the benefit of the corporation. Plaintiff contends that
the individual defendants, officers and directors of Agau, seized for themselves an opportunity that rightfully belonged to the corporation and thereafter sold it back to Agau at an excessive profit to themselves in the form
of Agau stock. Plaintiff seeks the return of all stock transferred to the
individual defendants as well as an accounting from them for all profits
realized therefrom. The Chancellor decided that the defendants would
have wrongfully benefited from what should have been a corporate opportunity if, at the time of the transaction, it had been financially feasible for
Agau to commit itself to such a speculative undertaking. Since Agau vas
not in a financial position which would have enabled it to seize the opportunity for itself the individual defendants were then free to treat the opportunity as their own.
Concerning the issue of resale of stock from the individual defendants
back to Agau it was decided that such sale was not so unequal as to amount
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to a waste of corporate assets which is what the court looks to in determin-

ing whether, in such a situation, the fiduciary duty owed to the corporation
has been breached.
Suit dismissed. Order accordingly.
1.

Corporations 0=

315

Even when an opportunity comes to a corporate officer as an individual, certain conditions are imposed upon him before he may exercise
it for his own advantage: it must not be an opportunity which is essential
to his corporation's business; it must not be an opportunity in which his
corporation has an expectant interest; in exercising it for himself he must
not use corporate resources to generate his personal endeavor; and, in the
event the first two elements are present, the officer may still take the opportunity as his own if his corporation is financially unable to do so.
2.

Corporations C-

212

In stockholder's derivative action evidence was sufficient to establish
that, at the time of the transaction, because of its limited assets defendant
corporation was not in a financial position to commit itself to a speculative
opportunity.
3.

Corporations G

315

The right of a corporate officer to appropriate an opportunity for
himself "depends upon the circumstances existing at the time it presented
itself to him without regard to subsequent events, and due weight should
be given to the character of the opportunity ...
4.

Corporations G' 212
Evidence
0==' 73

Where officers undertake to sell an opportunity back to the corporation to which they owe a fiduciary duty the burden is normally theirs to
demonstrate the fairness of the agreement and the presumption of sound
business judgment would be unavailable to them.
5.

Corporations C-

312(7), 316(4)

Where stockholder alleges that the sale of an opportunity from corporate officers back to the corporation approved by the stockholder is inherently unfair to the corporation the court will look to see only if the terms
are so unequal as to amount to a waste of corporate assets.
6.

Corporations

=- 316(1), 319(7)

The validity of a transaction between a dominating director and his
corporation is subject to strict scrutiny and depends upon whether the
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proposition submitted would have commended itself to an independent
corporation based upon the situation existing at the time the transaction
occurred. 8

DEL.

C. § 144(a) (2).

BRowN, Vice Chancellor.
This is a decision after trial in a stockholder's derivative action brought
for the benefit of the defendant Agau Mines, Inc., a Delaware corporation
(hereafter "Agau"). The individual defendants, John C. Lawrence, David
E. Bell, Fred H. Tresher, Harmel A. Dawson, Ed H. Snyder, Jr., and
James A. Murphy were officers and directors of Agau at the time of the
transactions involved. The basis for the complaint is that the individual
defendants seized for themselves a corporate opportunity which rightfully
belonged to Agau and thereafter sold it back to Agau at an excessive profit
to themselves in the form of Agau stock. Plaintiff seeks the return of all
such stock to Agau and an accounting from the individual defendants for
all profits realized thereon.
The law of corporate opportunity as it pertains to a Delaware corporation has been established by a series of case decisions which will be
referred to hereafter. It was stated, however, in Johnston v. Greene, Del.
Supr., 121 A.2d 919 (1956), that the determination in each particular case
as to whether a business opportunity is personal or corporate "depends on
the facts - upon the existence of special circumstances that would make it
unfair for [an officer or director] to take the opportunity for himself."
121 A-2d 924. As I view the evidence, the issue is further complicated in
this instance by the realization that the corporation could not have ultimately acquired the opportunity without the individual defendants, but at
the same time the individual defendants could not have succeeded in the
private efforts without the-eventual assistance of the corporation. The essential factors which give rise to this dilemma may be summarized as follows.
Agau was incorporated in 1968 for the purpose of exploring certain
gold and silver claims in the Yankee Fork Mining District of Custer
County, Idaho. In order to finance this endeavor, Agau made a public
offering of its securities pursuant to a registration statement filed with
the United States Securities and Exchange Commission in 1969. The
offering was comprised of 3,000 units, with each unit consisting of 100
shares of stock of $.01 par value and 100 stock purchase varrants exercisable at $.625 per share. The total public offering was for $153,000 with an
anticipated net to Agau of $111,224.
The prospectus indicated that the use of these proceeds would be
limited to the first stage of an exploration program of the aforesaid gold
and silver claims. This Phase I program was to consist of mapping,
sampling, trenching, core-drilling and rehabilitation of old tunnels and
drifts. The estimated cost of this would consume the $111,224. It was
further indicated that if this Phase I program proved successful in revealing zones of mineralization of possible commercial interest, -Agau would
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then embark upon a Phase II exploration program designed to discover a
commercially mineable ore body. The financing of Phase II was to be
dependent upon the exercise of the aforesaid 3,000 stock purchase warrants
which would net to the corporation another $187,000 for this purpose. The
prospectus specifically stated that none of the proceeds realized from the
public offering would be refunded, but rather consideration would be given
to applying any excess funds to Phase II or for general corporate purposes
or for the purpose of acquiring other mining properties for exploration.
The prospectus also indicated that Agau's management would be of
great value to this corporate purpose since its president, Lawrence, was a
mining engineer with impressive academic credentials and practical experience and the other officers and directors were men of considerable experience in either mining or related fields. It was stated that Lawrence had
agreed to devote essentially all his time to the exploration of Agau's claims
with the exception of several hours per week that he would spend at properties of an unrelated copper company and in private consulting work.
Lawrence was to receive a salary of $15,000 per year from Agau with the
understanding, however, that the salary would be accrued until such time
as Agat's board might feel that it was in a position to pay him.
Stock and warrant units were sold pursuant to this registration and
Lawrence and the other corporate employees involved proceeded to perform and complete that portion of the exploration program designated as
Phase I. This was accomplished by November 1969. At this point, no
further work could progress on the silver and gold claims because of
weather conditions. The actual site of the claims was at an elevation in
excess of 8,000 feet up the side of a mountain, and because of the early
Idaho snowfalls at this elevation, the flotation mill operated by the company at that level became inaccessible for any practical purpose. Lawrence
thereafter proceeded to complete the testing of the samples taken.
About this time Lawrence received a personal communication with
regard to the availability of certain patented and unpatented antimony
claims in Sanders County, Montana, then owned by one Knute Kirkeberg.
Lawrence had been interested in antimony for some time, and it seems
clear that this prospect was brought to his attention in his private capacity
as a prospector and consultant rather than as an officer of Agau. On
November 28, 1969, Lawrence visited the Montana site and examined
it as well as various reports previously made as to its potential. In brief,
the seventy-eight year history of these claims revealed a lack of sustained
productivity, an undesirably high arsenic content in the mineralized rock
and a faulting condition which indicated uncertainty as to the continuity
of veins. Nevertheless, and no doubt due in part to speculative information
he had received that the price for antimony could jump drastically at any
time, Lawrence signed a memorandum agreement on the same day calling
for his purchase of the claims for a total price of $60,000 payable in regular
installments over a four-year period. He gave Kirkeberg his personal check
for $1,000 as a down payment. Approximately one week later the parties
executed a formal agreement encompassing the same terms and conditions.
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At this point, Agau owned certain used equipment and the flotation
mill which was old and in need of substantial repair. It had $26,835 in cash
and cash items and another $30,000 in a time deposit. Its liabilities were
$18,743 of which, however, $15,000 represented accrued compensation due
Lawrence. It had a balance due on another unrelated lease in the sum

of $43,500.
Lawrence conducted exploration activities on the antimony claims
during the first part of December 1969. On December 10, 1969, he contacted a Mr. Gedalecia, the New York attorney who had been employed
by Agau to prepare and file the original registration statement with the
Securities and Exchange Commission. Lawrence informed Gedalecia of
his antimony contract and indicated that he wanted to transfer it to and
develop it through Agau. He was in turn advised by Gedalecia that to
divert Agau monies obtained from the public offering for purposes other
than those set forth in the prospectus would subject the officers and directors of Agau to possible civil and criminal liabilities. He further advised
Lawrence that as an officer of Agau he was technically under an obligation to offer the antimony property to Agau even though Agau would be
required to reject it. Gedalecia, however, was not acting as attorney for
Agau at the time and was unaware that Phase I had been completed. At
trial he indicated that had he known this his advice might possibly have
been different.
Lawrence then suggested that as an alternative Agau should offer
restricted stock at private sale so as to finance the acquisition of the antimony properties, but he was advised that this was not feasible since it
would unfairly dilute the interest of the public stockholders. Lawrence
next explored the possibility of a further public offering, but was informed
that this would require reports from independent mining geologists and
engineers, all of which would take considerable time and none of the expense of which could be paid from the funds then available to Agau. Gedalecia confirmed his opinion as to the limitation on the use of existing funds
by a letter of the same date addressed to Lawrence at Agau Mines, Inc.
Following this Lawrence contacted various members of Agau's board
of directors and discussed the foregoing factors with them. At this point
the antimony property was classified as a raw and speculative prospect.
One person so contacted was the defendant Murphy, who was also an
attorney. He concurred in Gedalecia's opinion, including the determination that the antimony property was a corporate opportunity which should
at least be offered to Agau. Ultimately three alternatives were discussed:
(1) to take the claims for Agau regardless, (2) to leave it with Lawrence
as his own, and (3) to explore the claims privately with a long-term option
in Agau to acquire them if they proved to have commercial value. The
third alternative was chosen.
As a vehicle to effectuate this plan, a new corporation v.as formed on
January 4, 1970, under the name of United States Antimony Corporation
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(hereafter "USAC"). A total of 10,000 shares of stock were authorized
for issuance to six named individuals, with 6,000 shares being earmarked
for Lawrence in consideration for the transfer to USAC of his interest in
the antimony claims among other things. On January 28, 1970, a written
agreement was executed between Agau and the owners of the USAC stock
under the terms of which Agau would have the option to acquire all outstanding shares of USAC stock at any time during a period of two years
in exchange for 800,000 shares of authorized, but unissued, Agau stock,
(thus making the exchange ratio 80 shares of Agau for 1 of USAC), which
shares would be issued as "investment stock." This figure of 800,000
shares thus becomes a point of serious contention.
In arriving at this determination, an estimate was made as to the
probable cost of exploring and developing the antimony property from its
then stage as a raw prospect to a point where it could be ascertained
whether or not the claims had commercial value. This cost was calculated
to range from a low of $250,000 to a high of $500,000. Consideration was
given to the fact that the Agau investment stock would not be freely transferable, and a discount rate of about 50 per cent was applied to the then
market place value of unrestricted Agau stock which, defendants say, was
understood to be at a bid of $% to $Y4 with an asked price of $1.00 to $1.25
per share. Thus, defendants placed a maximum value on the $800,000 Agau
shares to be issued if the option was exercised at a figure of $.625 per
share. Plaintiff, however, has offered figures from the National Quotation
Bureau to show that on January 28, 1970, the day the option agreement
was actually executed, the bid prices for Agau common stock ranged from
a high of $54 to a low of $ 4 Y2 and the asked prices from a high of $5Y4
to a low of $5%. Thus, plaintiff argues, on the date the option agreement
became effective the value of 800,000 Agau investment shares was more
than $2,000,000 as contrasted with the maximum $500,000 figure placed
on it by the defendants.
The option, given for the nominal consideration of $10.00, provided
by its terms that it could only be exercised upon approval by the holders
of a majority of the outstanding shares of Agau stock at a regular or
special meeting called for such purpose. Agau stockholders were forthwith advised of the option and that Lawrence was also an officer, director
and majority shareholder of USAC. This was accomplished by a letter
to shareholders dated January 29, 1970, which also advised that Phase I
of the gold and silver exploration had been completed and that Phase II
would thereafter be undertaken. It was also stated that no proven commercial ore body had been discovered at Agau's Idaho property.
Thereafter USCA undertook its exploration of the antimony claims,
but almost immediately encountered financing difficulties. An original
USAC subscriber, who was to invest $250,000 in return for 1,500 shares,
backed out. Alternative financing was sought through other mining companies, but the terms insisted upon (which included control) were unacceptable to USAC. Meanwhile, the price of antimony had begun a steady
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climb from the figure of $.64 per pound which existed when Lawrence
acquired the property from Kirkeberg. On or about March 9, 1970, it
reached its peak of about $1.76 for domestic antimony and $4.00 per pound
for foreign. By February 1970, USAC was trucking some rock to a mill
about thirty miles away and the resulting product was being sold. Because
of this and other discovered factors, Lawrence concluded at this point that
the property should no longer be classified as a raw prospect, even on a
pilot basis, and so advised Agau's board. The decision was made to
exercise the option, subject to the receipt of a report from an independent
geologist and a complete metallurgy report from the defendant Snyder.
These reports were ultimately both received by June 1970. On June 27,
1970, Agau's board formally adopted a resolution to exercise the option,
subject to shareholder approval.
In the meantime Lawrence and Murphy had resorted to New York
in an effort to obtain funds to finance the continuing exploration and
development of the antimony properties. Eventually a package was put
together whereby three private lenders agreed to loan USAC $150,000,
$100,000 and $50,000 respectively. The three lenders, however, were unwilling to loan the funds on the strength of mortgages alone, and, due to
their awareness of Agau's option rights, demanded that the loans be further secured by a grant - not from USAC but from Agau - of stock
purchase warrants. Accordingly, on July 15, 1970, Agau's board formally
granted a total of 150,000 stock purchase %warrantsto the three New York
lenders, exercisable at $2.00 per share at a time the market price of Agau
stock was bid at $3 4 to $32 per share. (Presumably, however, none of
these warrants were ever exercised.) It is clear that the three lenders
would not have made the loan to USAC without receiving the wmarrants
from Agau. It is also without question that this action on the part of Agau
was approved, as directors, by the defendants Lawrence, Snyder and
Tresher, all of whom had an interest in USAC at the time. In addition,
and of questionable propriety, 1500 Agau warrants were issued to two
other individuals in connection with their purchase of USAC stock and
15,000 Agau warrants were issued to a Mr. Sparks in return for his efforts
to sell USAC stock.
The annual meeting of shareholders of Agau was called for October
16, 1970, and approval or rejection of the option was an item of business.
Prior to that time various shares of USAC stock were exchanged and
passed around among Lawrence and friends in a somewhat bizarre manner,
for considerations best characterized as nebulous, and without the formality
of appropriate notation on the USAC corporate records. The Annual and
Interim Report to Agau stockholders, however, did set forth in detail the
position and affiliation of each individual defendant both with Agau and
with USAC and the stock interest of each in USAC both as to the number
and percentage of outstanding shares owned. It further contained a listing
showing the number of new Agau shares that would be issued to each
defendant and the total number and percentage of outstanding shares that
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each would thereafter own in Agau in the event that the exercise of the
option should be approved by the shareholders. With the exception of the
defendant Dawson, who owned no USAC shares, it was indicated as to
each defendant that his total percentage interest in Agau would be less
than his then interest in USAC.
In addition, the issuance of the Agau warrants in order to secure the
$300,000 loan to USAC was revealed, and a financial statement for USAC
was included. It was also the recommendation of the management of Agau
that the option be exercised based on information which by then indicated
17,400 tons of proven antimony ore of commercial grade, 69,000 tons of
probable ore, and 1,400,000 tons of possible ore of an unknown grade.
At the time of the shareholders' meeting there were 1,994,480 Agau
shares outstanding, of which 1,173,211 shares, or 58.8 per cent were represented by proxy or in person. Of those shares voted, 99.1 per cent voted
to exercise the option; .9 per cent voted against. Of the shares voted and
held by others than the defendant officers and directors of Agau, 97.6 per
cent voted to exercise the option; 2.4 per cent voted against. Thus, the
option was exercised and as a result Agau acquired all USAC stock and
thereby acquired USAC itself as a wholly owned subsidiary. As of the
time of trial, the antimony claims originally purchased by Lawrence were
said to constitute the second largest producing antimony property in the
United States.
As a result of Agau's decision to exercise the option, Lawrence received 293,177 shares of Agau, Murphy received 88,000 shares, Tresher
55,000 and Snyder 30,000. Defendant Bell is since deceased, but his
daughter received 20,000 shares. On October 16, 1970, the date of shareholder approval, the bid price for Agau shares ranged from a high of $24
to a low of $2% and the asked price from a high of $3% to a low of $2%.
Plaintiff, as a minority shareholder, argues that from the pure mathematics of the evidence the individual defendants and those who obtained
USAC shares through them prior to October 16, 1970, for a total cash
investment of some $83,000, received close to 800,000 shares of Agau stock
worth more than $2,000,000 and that in order to do so they took for themselves a business opportunity that belonged to their corporation, and
utilized corporate resources to the extent of committing over 150,000
Agau stock purchase warrants in order to obtain necessary financing plus
utilizing the time and expertise of Agau personnel.
The law of corporate opportunity in this State has been established
by a series of decisions commencing with Guth v. Loft, Inc., Del. Supr.,
5 A.2d 503 (1939) and extending through the recent decision of Kaplan
v.Fenton, Del. Supr., 278 A.2d 834 (1971). As summarized in Equity
Corporationv. Milton, Del. Supr., 221 A.2d 494, 497 (1966):
"The rule of the Guth case is that when there is presented to a corporate officer a business opportunity which the corporation is financially
able to undertake, and which, by its nature, falls into the line of the
corporation's business and is of practical advantage to it, or is an
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opportunity in which the corporation has an actual or expectant in-

terest, the officer is prohibited from permitting his self-interest to be
brought into conflict with the corporation's interest and may not take
the opportunity for himself.
A corollary of the Guth rule is that when a business opportunity
comes to a corporate officer, which, because of the nature of the opportunity, is not one which is essential or desirable for his corporation
to embrace, being an opportunity in which it has no actual or expectant
interest, the officer is entitled to treat the business opportunity as his
own and the corporation has no interest in it, provided the officer has
not wrongfully embarked the corporation's resources in order to acquire
the business opportunity."
See also Johnston v. Greene, supra; David J. Greene & Co. v. Dunhill
Intl., Inc., Del. Ch., 249 A2d 427 (1968).
In Kaplan v. Fenton, mspra, our Supreme Court reiterated the Guth
rule in affirmative terms as to what a corporate director may do when a
claimed corporate opportunity comes to him in his individual capacity. At
278 A.2d 836, the Court stated as follows:
"By reason of the Guth case, if a business opportunity comes to a
corporate director in his individual capacity, and if the opportunity
is not essential to his corporation and in which his corporation has no
interest, and if the corporate resources have not been wrongfully embarked therein, the corporate director is free to treat the opportunity
as his own."
[1] Thus, even when the opportunity comes to a corporate officer as
an individual, certain conditions are imposed upon him before he may
exercise it for his own advantage: (1) it must not be an opportunity
which is essential to his corporation's business; (2) it must not be an
opportunity in which his corporation has an expectant interest; and (3)
in exercising it for himself he must take care to see that the resources of
his corporation are not wrongfully used to generate his personal endeavor.
To this may be added a fourth caveat, namely, that even if the first two
elements are present, the corporate director may still take the opportunity
as his own if his corporation is financially unable to avail itself of the
opportunity at the time or if it is dearly undesirable for the corporation
to attempt to undertake the opportunity because of other factors. Equity
Corporationv. Milton, supra; Guth v. Loft, supra; Wolfensohn v. Madison
Fund, Inc., Del. Supr., 253 A2d 72 (1969); 3 Fletcher, Cyclopedia Corporations (Penn. Ed.) § 862.1.
[2] From the evidence, I conclude that the antimony claims, at the
time Lawrence acquired them, did fall within the category of a business
opportunity which, all things being equal, would have belonged to Agau.
This is not a difficult conclusion to reach. Lawrence himself sought initially
to place it in Agau because he thought that was where it belonged. Gedalecia considered it to be within Agau's line of business interests; so did
Murphy. It is also obvious, however, that at that time Agau, because of its
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limited assets and the restrictions imposed on them by its public offering,
was not in a financial position to commit itself to the speculative acquisition
and development of a mining opportunity outside the scope of its registration statement. Although the Phase I efforts had not uncovered a commercial body of either gold or silver, efforts had not been abandoned to go
forward with the Phase II part of that program as outlined in the public
offering. This status of affairs did not change during the immediately
ensuing months when USAC was formed and work on the antimony properties progressed.
[3] In Guth v. Loft, supra, it was established that the right of the
individual officer to appropriate the opportunity for himself "depends upon
the circumstances existing at the time it presented itself to him without
regard to subsequent events, and that due weight should be given to the
character of the opportunity. .. ." 5 A.2d 513. I therefore conclude that
when the raw antimony prospect presented itself to Lawrence, it was
neither legally advisable nor financially feasible for Agau to attempt to
take it, and as a consequence Lawrence was free, after his investigative
efforts, to retain it as his own. However, this does not end the matter.
As noted previously, the decision was made to form USAC and to
transfer Lawrence's antimony interests to it. It is acknowledged that by
reason of their respective shareholdings, officers and directorships in
USAC, defendants Lawrence, Tresher, Snyder and Murphy controlled
USAC and continued in control through the Agau shareholders meeting
in October 1970. These same individuals, along with defendants Bell and
Dawson, were directors and/or officers of Agau. Collectively, they also
owned about one-third of Agau's outstanding stock during 1970. Thus,
the participation by tle aforenamed individuals in USAC thereby placed
them on a par with Lawrence with regard to their responsibilities in exercising a corporate opportunity which Agau could not then undertake.
Plaintiff argues that the individual defendants, through USAC, clearly
violated the proscription against the wrongful use of Agau's resources in
furtherance of their personal venture, and that as a consequence this too
requires a finding that the opportunity was Agau's from inception. He
argues that the personal skills of Lawrence, Tresher and Bell, and the time
they expended on the antimony properties during 1970 were assets belonging to Agau and that consequently the fruits of their endeavors belong to
Agau. Plaintiff also points to the grant of Agau stock warrants in order
to obtain the needed loan for USAC as an even clearer violation of this
condition. From the evidence, I cannot agree, although the point is
troublesome.
In the first place, there is no indication that any of the individual
defendants were contractually bound to Agau for all that their mining skills
might produce. Their obligation, at best, was to devote essentially all their
efforts on behalf of Agau's legitimate business. Lawrence was specifically
free to continue his private consulting work. In addition, due to the weather
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conditions at the Idaho mine site, there was very little that could be done
on the gold and silver claims during the first part of 1970. Thirdly, because
of the option arrangement, their activities went in part to bestow some
benefit for Agau since they were attempting to develop an opportunity for
possible acquisition by Agau which it was not then in a position to take and
exploit in its own name.
As to the warrants, this was a development that came after the fact,
so to speak. When USAC was formed, it was not contemplated that the
financial resources of Agau would be called upon. Rather, the purpose of
forming the separate corporation with the option to Agau vas to provide a
means of investigating the antimony potential without cost to Agau but
with a guarantee that Agau would have a later opportunity to pick up the
antimony properties as its own asset should they prove to be of commercial
value. Thus Lawrence and his associates did not utilize the financial resources or credit of Agau when they "embarked" upon their private venture, and apparently would not have done so had their contemplated
financing arrangements not gone awry. The formal decision to issue the
stock warrants on behalf of USAC's loan did not come until June 28,
1970, some six months after USAC had been formed and presumably
at a time when there was good reason to believe that the antimony properties did have considerable potential. Thus it could be said that the issuance of the Agau warrants went as much to preserve Agau's option rights
in a valuable mining property as it did to salvage the tottering capabilities
of USAC to continue its exploration and development of the antimony
sites. Therefore, under the facts of the matter, I am further of the opinion
that there was no anticipated or preconceived misuse of corporate assets,
as apparently contemplated by our decisional precedents, such as would
require a finding that the opportunity was in reality one belonging to Agau
because of its development through the use of corporate resources.
[4,5] Having concluded that the defendants did not wrongfully usurp
a corporate opportunity, the fact remains that they did undertake to sell
their opportunity back to the corporation to which they owed a fiduciary
duty as officers and directors. In concocting the option plan they were in
control of both Agau and USAC and thus stood on both sides of the transaction in fixing its terms. Normally in such a case, the burden would be
theirs to demonstrate the fairness of the agreement "ana 'the presumption
of sound business judgment would be unavailable t9 them. David J. Greetic
& Co. v. Dunhill Intl., Inc., supra. But here the htion complained of was
taken only after ratification by the shareholders. -Thus, I must necessarily
interpret plaintiff's companion allegations to be that the terms of the
option were so inherently unfair to Agau that it was not susceptible to
shareholder ratification. In such event the Court will look to see only if the
terms are so unequal as to amount to a waste of corporate assets. Gottlieb
v. Heyden Chemical Corp., DeL Supr., 91 A.2d 57 (1952); Saxe v. Brady,
Del. Ch., 184 A.2d 602 (1962).
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Viewed in one sense plaintiff's argument has at least superficial merit.
Without question, in establishing the figure of 800,000 shares based upon

a maximum assumed investment stock value of $.625 per share, the defendants were contemplating that the most they would receive if the option
was exercised was $500,000 worth of Agau investment stock. And this
was further premised on the fact that the most USAC would have to expend in order to discover the realistic commercial value of the antimony
claims would also have been $500,000. In actuality, USAC never expended
this amount and in fact had outstanding loans in the sum of $300,000
when it was eventually acquired by Agau. Moreover, since the value of
Agau stock was in the vicinity of $3.00 per share on October 16, 1970, the
worth of the shares received by the defendants and their transferees was
more than double that which had been anticipated even if a 50 per cent
discount was applied for the restricted status of the shares. In addition,
although the market value of Agau shares may have been close to the figure
utilized by defendants when they planned the option arrangement in
*December 1969, they surely must be charged with some notice of the fact
that it was substantially higher on January 28, 1970, when the option agreement was actually executed.
On the other hand, it seems equally obvious that the increase in value
of the Agau stock was directly related to the existence of the option. The
initial exploration of the gold and silver claims had unearthed no commercial ore body. The search was still on and further efforts were contemplated under Phase II of the original public offering plan. Indeed,
there was evidence to the effect that in the absence of the acquisition of
USAC and its antimony properties, Agau might well have gone out of
business. Thus I think it is without question that if Lawrence and the other
defendant shareholders of USAC had not granted the option to Agau, the
value of the consideration originally established would not have risen.
In other words, the very fact that Agau had the option increased the value
of the consideration it was committed to give in the event it chose to exercise it, and this, in turn, was due to the fact that as USAC continued its
efforts it became increasingly obvious that it had something that Agau
would want to acquire.
I feel that the circumstances of this case bear some resemblance to
those present in Lipkin z. Jacoby, Del. Ch., 202 A.2d 572 (1964). As
noted in that decision, the questioned transaction was negotiated by the
interested directors at a time when the corporation was not in a financial
position to do so. As here, the liability and risk of the private enterprise
was assumed by others, including the interested directors, at a time when
they did not know whether their corporation would ever be in a position
to entertain the proposal. Thirdly, the ultimate involvement of the corporation there was under circumstances which would return a fair profit
to it even though the interested directors would also make a substantial
personal profit. (Here, although there was no guaranteed profit by the
option, Agau did not have to exercise it unless it was felt that it would
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be of benefit to the corporation - which it was.) Finally, in Lipkin,
involvement of the corporation in the transaction was approved by the
disinterested directors, with the interested directors abstaining from participation. (Here the transaction was expressly approved by the disinterested stockholders whether or not the vote of the defendants' shares is
considered.) See 8 DEL. C. § 144(a) (2).
[6] In Lipkin it was stated that even if there had been a showing of
domination of the board of directors by insiders, the transaction was one
which would have commended itself to an independent board. 202 A2d
576. Moreover, in Johnston v. Greene, supra, while it was stated that a
transaction between a dominating director and a corporation is subject to
strict scrutiny, it was also held that the validity of such a transaction depends upon whether the proposition submitted would have commended
itself to an independent corporation based upon the situation existing at the
time the transaction occurred. 121 A.2d 925, 926.
When it is considered that as of January 28, 1970, (1) Agau was not
in a financial position to explore and develop the speculative antimony
claims itself, (2) that even though its stock value had increased it could
not have been due to its gold and silver activities and therefore must have
had some relation to the anticipated option, (3) that it would be under no
risk or obligation but would only stand to benefit if the antimony claims
proved of value, (4) that the value of the consideration to be given if the
option was exercised, namely unissued stock, would necessarily vary based
on the value of what it might be acquiring at the time, (5) that the 800,000
shares, if issued, would be investment stock and thus not freely transferable, and (6) that in no event would Agau issue 800,000 shares of its
investment stock in exchange for the antimony properties in the absence
of stockholder approval, I feel that the option transaction was one that
would have commended itself to an independent corporation in Agau's
situation.

TUCKMAN v. AEROSONIC CORP., Lr

AL.

No. 4094
Court of Chancery of the State of Delaware,New Castle
January 14, 1975
This is a stockholders derivative action brought against Aerosonic
Corporation, a Delaware Corporation, Artko Corporation, a Delaware
corporation, certain former and present directors of Aerosonic and Artko
and three accounting firms.
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The cause of action concerns a proxy statement in which false and
misleading statements were made to the shareholders, reliance upon which
resulted in damage to the shareholders.
The complaint alleges fraudulent merger and breach of fiduciary duty.
This opinion of the Chancellor deals with motions to quash the order of
sequestration and to dismiss the complaint as to several of the defendants.
As to two defendants, the Court granted the motion basing its decision
on the fact that the defendants, while being non-residents of Delaware,
did not own seizable property wiihin the state.
Four of the defendants moved to dismiss the complaint and vacate
the order of sequestration on the grounds that the affidavit supplied to
support the order was insufficient in that it failed to comply with Rule
4 (d-b) of the Court of Chancery. The Court found that the affidavit was
not legally defective and denied the motion as to the four defendants.
The motion made on behalf of the remaining defendant was advanced
by his estate. The defendant died prior to making an appearance and his
estate argued that under the applicable statute, the order of sequestration
must be vacated as to the deceased defendant.
The Chancellor granted the motion advanced on behalf of the deceased
defendant and vacated the order of sequestration as to him.
1.

Sequestration

C= 17

Where defendants are non-residents of the State having no property
within the State and plaintiffs have no reasonable basis for anticipating
ability to secure jurisdiction over the person or property of defendants, the
defendant is entitled to a dismissal of the action against him. 10 DEL. C.

§366.
2.

Sequestration C-

15

Seizure of stock by sequestration does not survive the death of the
defendant. 10 DEL. C. § 366.
3.

Sequestration C'

16

The Delaware sequestration statute was enacted to provide in equity
a procedure of attachment analogous to foreign attachment at law. Hence,
it does not establish an unconditional lien such as is made by execution
process founded on a judgment.
4.

Sequestration 0

6

The purpose of the sequestration at the time of death of defendant
was to secure an appearance, not to secure a judgment execution, hence
no lien survives such death.
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5.

6

Sequestration 0:

The validity of a seizure order depends upon an assertion of nonresidency being made. Hence although sequestration is available against a
personal representative of decedent, it is his nonresidency not the decedent's
which is vital
6.

Sequestration 0:

11, 12

The requirements of affidavit required to be filed in an attempt to
obtain jurisdiction over non-resident defendants are procedural and not
jurisdictional; and the rule contemplates a large measure of discretion by
the Chancellor in its application. Court of Chancery Rules, Rule 4(d-b).
Qu=N, Chancellor

On January 15, 1973, Mervyn Tuckman and Charles H. Sulzberger,
Sr. ("plaintiffs") filed a complaint in the Court of Chancery against Aerosonic Corporation, a Delaware corporation ("Aerosonic"), Artko Corporation, a Delaware corporation ("Artko"), certain present or former directors
of Aerosonic or its predecessors (hereinafter collectively referred to as
"the Aerosonic directors"), certain present or former directors of Artko
(hereinafter collectively referred to as "the Artko directors") and three
accounting firms. Plaintiffs purport to sue in their individual capacities,
derivatively on behalf of Aerosonic and its predecessors, and as representatives of a class.
Based on their allegation that the Aerosonic directors and the Artko
directors are nonresidents of Delaware, plaintiffs moved, pursuant to 10
DEL. C. § 366 and the Rules of this Court, for an order for the sequestration of all Aerosonic and/or Artko stock owned by the Aerosonic directors
and the Artko directors. In support of their motion, plaintiffs filed an
affidavit signed by Thomas G. Hughes, Esquire, and a proposed form of
order. In his affidavit, Mr. Hughes states in pertinent part:
"(4) The property to be sequestered consists in each instance of
shares of the common stock of defendant Aerosonic Corporation
('Aerosonic'), a Delaware corporation, and defendant Artko Corporation ('Artko'), a Delaware corporation.
"(5) The value of the common stock of Artko based on 'Over the
Counter' reports in the Wall Street Journal dated December 7, 1972
was $1.13 bid, $1.38 asked. The value of the common stock of Aerosonic was not reported.
"(6) The affiant is without knowledge as to shares, if any, ovMed
by the individual defendants in Artko or Aerosonic, except that it is
believed defendant Frank owns a substantial number of shares in
Aerosonic, as the result of the transaction described in paragraph 31
of the Complaint."
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Based on Mr. Hughes' affidavit, plaintiffs' motion was granted and
their proposed form of sequestration order was entered on January 15,
1973. The Sequestration Order, after reciting that the individual defendants
appear to have property in the State of Delaware states:
"2. William Bradley, Jr., Esquire, of the City of Wilmington,
State of Delaware, is hereby appointed Sequestrator to seize and hold,
pursuant to the succeeding terms of this Order, property of each said
defendant in the State of Delaware, consisting of shares of common
stock of Artko Corporation (hereinafter 'Artko') a Delaware corporation, and Aerosonic Corporation (hereinafter 'Aerosonic') a Delaware
corporation.
"3. The Sequestrator shall have the power to seize the aforesaid
shares standing in the name of said defendants and/or in or to which
they may have or hold any right, title or interest, with all the rights
belonging or appertaining to the aforesaid shares. The shares may be
sold under an Order of this Court to pay the demand of the plaintiffs
in this cause if the aforesaid named defendants shall not appear or
shall otherwise default."
Thereafter, the Sequestrator sent a notice to both Artko and Aerosonic. The notice to Aerosonic states, in pertinent part, as follows:
"PLEASE TAKE NOTICE that by Order of the Court of
Chancery of the State of Delaware dated January 15, 1973, a certified
copy of which is attached hereto, I have been appointed Sequestrator
to seize and hold pursuant to the terms of that Order all shares of
the common stock of Aerosonic Corporation standing in the name of
defendants, Sol Kotz, Herbert J. Frank, A. L. Benmayor, Philip
Stapp, Stanley Grayson, Ken Foulk, Lawrence Friedman, Howard
Oseran, Mrs. Ann Doss, Charles F. Burley, Abraham E. Cohen and
Harris E. Long, or any of them, and/or in or to which they or either
of them may have or hold any right, interest or title, with all rights
belonging or appertaining to those shares.
Having qualified as Sequestrator by giving bond as required,
pursuant to the powers vested in me by the aforesaid Order of the
Court of Chancery, I hereby seize all shares of common stock of
Aerosonic Corporation standing in the name of each of said defendants,
or any of them, and/or in or to which the aforesaid defendants or
either or them may have or hold any right, title or interest, legal
or beneficial, together with all rights, appertaining or belonging to
said shares, and all right, title and interest of each of said defendants
in said shares."
In its statement to the Sequestrator in response to the demand for
information contained in the Sequestrator's notice, Aerosonic states:
"1. That according to the books and records of Aerosonic Corporation the following named individuals are the legal title owners of
the number of shares indicated next to their respective names which
are represented by the certificates which are also listed adjacent to
their respective names:
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Shareholder

Sol Kotz
Herbert J.Frank

No. of Shares

Cert. No.

4,700
315,952

NN 1359
NN 801 (295,592)
NN 1280 (20,000)
Albert L. Benmayor
3,500
NN 37
( 500)
NN 971 (
700)
NN 970 ( 1,000)
NN 969 (1,000)
NN 1005 ( 300)
Philip B. Stapp
259
NO 2436 (
9)
NN 829 (
250)
Stanley Grayson
348
NN 246
Ann Doss
250
NN 143
Abraham Cohen
500
NN 101
"2. That according to the books and records of the Corporation,
the following named individuals do not hold legal or beneficial title to
any stock of Aerosonic Corporation.
Ken Foulk
Lawrence Friedman
Howard Oseran
Charles F. Burley
Harris E. Long"
After Aerosonic filed its statement with the Sequestrator, the Aerosonic
directors and the Artko directors separately appeared specially and moved
to quash, vacate and dismiss the Sequestration Order and the writ issued
thereon.* Soon thereafter, Artko filed a Petition for Reorganization under
Chapter X and an order subsequently was entered by this Court staying all
further proceedings in this litigation pending further order of the Court
in which Artko filed its Chapter X Petition. Artko was thereafter dismissed
without prejudice on motion by the plaintiffs. The stay previously entered
by this Court was lifted and a schedule was entered into regarding briefing
on the motions to quash. In the interim, on December 16, 1973, specially
appearing defendant A. L. Benmayor passed away.
Counsel for the defendants Frank, Benmayor, Stapp, Grayson, Burley
and Long has pressed the motion filed in their behalf and counsel for the
defendant Doss has allied himself in that effort for his client.
[1] I turn first to the application of the defendants Burley and Long.
It is undisputed that these two defendants are nonresidents of Delaware
who have not agreed to subject themselves to Delaware process. It is also
undisputed that no property of these two defendants was seized under the
* The Court finds Mr. Abrams' terminology more helpful in that it speaks of
vacating the sequestration and dismissing the complaint.
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sequestration order heretofore entered. On the present record we have a
situation where the plaintiffs have no reasonable basis for anticipating that
they will be able to secure jurisdiction over the person or property of these
two defendants. Under such circumstances, this Court has held a defendant
is entitled to a dismissal rather than having to suffer indefinitely the pending of an action against him and his name. Schwartz v. Miner, 36 Del. Ch.
481, 133 A.2d 599 (Ch. 1957). While the court has on occasion delayed
such dismissal in order to give the plaintiff additional time to attempt to
procure jurisdiction over the defendant or his property, I do not think
there should be any delay in this case considering the time the case has
been pending and the lack of any suggestion as to a means of obtaining
jurisdiction.
As to the defendants Burley and Long, the sequestration order will
be vacated and the action will be dismissed without prejudice.
I turn secondly to the deceased defendant, A. L. Benmayor. Presumably, the motion is being pursued by his estate, although I do not
believe any notation to that effect appears in the record. The 3,500 shares
of stock owned by Mr. Benmayor were seized in February 1973 and Mr.
Benmayor died in December 1973 without making a general appearance
in this case.
The argument in support of the Benmayor motion is simply that
sequestration under 10 DEL. C. § 366 is a procedure to compel the appearance of a nonresident defendant and, since he has died, the appearance of
Mr. Benmayor can no longer be compelled and therefore the sequestration
order against him must be vacated. The plaintiffs argue that, since the
cause of action survives, the order should remain outstanding against Mr.
Benmayor's estate. The briefs do not cite any authority to substantiate the
positions taken.
Generally, a cause of action does survive against the executor or
administrators of the person against whom the cause of action accrued.
Article 4, § 23 of the Constitution of 1897; 10 DEL. C. § 3701; Court of
Chancery Rules 17(a) and 25; Puma v. Marriott, 294 F. Supp. 1166
(D. Del. 1969) ; Woods v. Coty, 21 Del. Ch. 19, 180 A. 587 (Ch. 1935).
[2, 3] But that is not the question before the Court. The question is
whether the seizure of stock by sequestration survives the death of the
defendant. It should be noted that we are here concerned with a special
statutory procedure. See generally Folk, The Delaware General Corporation Law, A Commentary and Analysis (1972) pp. 569-601. The Court
of Chancery did not historically have inherent power to attach property
in order to enforce appearance of a defendant before the Court. Skinner
v. EducationalPictures Securities Corp., 14 Del. Ch. 417, 425, 129 A. 857,
861 (Ch. 1925). While, due to policy considerations, strict construction
is not required [Breech v. Hughes Tool Co., 41 Del. Ch. 129, 131, 189
A.2d 428, 430 (Sup. Ct. 1963)], it is necessary that the plaintiff "bring his
case within the plain preview [sic] of [the statute's] terms." Cantorv. Sachs,
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18 Del. Ch. 359, 364, 162 A. 73, 76 (Ch.1932). It should be noted that
the statute, 10 DEL. C. § 366, makes no remedial provision to assist the
plaintiff on the death of the person against whom sequestration was directed.
Since the sequestration statute was enacted to "provide in equity a procedure of attachment analogous to foreign attachment at law" [Trans World
Airlines v.Hughes, 40 Del. Ch.523, 526, 185 A.2d 762, 764 (Ch.1962) ;
Lefcourt Realty Corp. v. Sands, 35 Del. Ch. 164, 168, 113 A.2d 428, 430
(C. 1955), aff'd 35 Del. Ch. 340, 343, 117 A.2d 366-367 (Sup. Ct.
1955) 1, some help can be gained from case law relating to foreign attachment.
The seizure of the property does not constitute an unconditional lien
such as is made by execution process founded on a judgment. Reynolds v.
Howell, 1 Marvel 52, 60, 31 A. 875, 876 (Ct. of Err. and App. 1895).
Rather, the lien by attachment process is dependent on the subsequent
recovery of a judgment. Ibid. If no judgment can be obtained, by reason
of any matter which defeats or prevents the legal recovery, such as death,
then such conditional lien is at once dissolved. Ibid. On the other hand,
if judgment is obtained prior to death, even on default, the lien survives.
Woods v. Spdtuino, 7 W. W. Harr. 295, 183 A. 319 (Super. Ct. 1936),
rev. on other grounds, agreement on this point, 8 W. W. Harr. 378, 192
A. 689 (Sup. Ct. 1937).
[4] It follows that in this case the sequestration should be dissolved
as a result of Mr. Benmayor's death. As argued in support of the motion,
the purpose of the sequestration at the time of death was to secure an
appearance, not to secure a judgment execution, and an appearance was
made impossible by death.
[5] This result is reinforced by a statutorily created procedural
matter. The validity of a seizure order depends upon an averment of nonresidency being made in the complaint itself. 10 DEL. C. § 366; Gluck
v. Chashin, 42 Del. Ch. 325, 210 A.2d 855 (Sup. Ct. 1956). While
sequestration is available against personal representatives, it is the personal representative's nonresidency and not that of the deceased which is
vital. See Yancey v. National Trust Co., Del. Supr., 251 A.2d 561 (1969).
In this case, there has been no such complaint against the personal representative.
As to the deceased defendant Benmayor, a nonresident who had not
appeared generally in this action prior to his death, the sequestration order
will be vacated. Since a motion to substitute parties may be appropriate,
the action will not be immediately dismissed. It will, however, be automatically dismissed if no application is made by the plaintiffs within thirty
days of this opinion.
I turn now to the motion by the defendants Frank, Stapp, Grayson
and Doss. They argue that the Court must vacate the sequestration because
the affidavit supplied to support it is insufficient to comply with Rule
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4 (d-b) of the Court of Chancery. Under the rule the following information
as to the property of a defendant is required to be in the affidavit:
"(1) A reasonable description thereof.
(2) The estimated amount and value thereof.
(3) The nature of the defendant's title or interest therein; and if
such title or interest be equitable in nature, the name of the holder
of the legal title.
(4) The source of affiant's information as to any of the items as to
which the affidavit is made on information and belief.
(5) The reason for the omission of any of the required statements."
[6] The defendants argue that the affidavit here is deficient in that:
it failed to indicate the estimated amount and value of the property; it
failed to indicate the nature of the title or interest; it failed to indicate the
source of the information; and it failed to give the reason for the omission
of any of the required statements. While the affidavit could certainly have
been better and hardly stands as a model for those doing battle on motions
such as the instant one, it can, in my judgment, survive the attack in the
context of this case. Accordingly, the motion will be denied for the following reasons.
It should be noted that the requirements of the affidavit are procedural
and not jurisdictional and the rule on its face contemplates a large measure
of discretion by the Chancellor in its application. Rebstock v. Lutz, 39
Del. Ch. 25, 158 A.2d 287 (Sup. Ct. 1960). In this case, the former
Chancellor's signature signifies that he found substantial compliance with
the procedural requirements of the rule. Ibid.
As to the nature of the defendants' title and interest, the affidavit
described the property as "common stock" of Aerosonic and stated that
the "value of common stock of Aerosonic was not reported" in the Wall
Street Journal and that the affiant "is without knowledge as to shares, if
any, owned by the individual defendants in . . . Aerosonic except that it
is believed defendant Frank owns a substantial number of shares in Aerosonic, as the result of the transaction described in paragraph 31 of the
Complaint." The reasonable inference from this language is that the
deponent was referring to shares standing in the names of defendants in
Aerosonic. Bebstock v. Lutz, supra. The report of the Sequestrator shows
just such a seizure. The affidavit is not legally defective in respect to the
nature of defendants' title or interest. I do not believe this result is altered
by the fact that the order is somewhat broader in language than the affidavit. I need not decide what the result would be if an equitable interest
had been reported by the Sequestrator in response to the order.
As to value of Aerosonic, the affidavit gives the Wall Street Journal
bid and asked price for Artko and says the "value of the common stock
of Aerosonic was not reported." The reasonable inference from the language
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is that the value is unknown and not available in a leading source for such
information. That is a response which substantially complies with the
requirement of the rule. The same is true for number of shares owned
by each. The affidavit said the affiant was "without knowledge as to shares,
if any, owned by the individual defendants." The affiant thus addressed
himself to both price and the number of shares and complied with the rule's
requirement as to the estimated amount and value because he explained
the reasons for omission of the information. The information was either
expressly or by clear inference said to be unknown to the afflant. There
is no legal defect.
Defendants' final objection stems from the affiant's failure to expressly
disclose the source of his information. Defendants argue that the affidavit
must be presumed to have been made of information and belief and that,
therefore, Rule 4 (d-b) (1) (b) (4) requiring the source of affiant's information as to these items made on information and belief was not complied with.
The purpose of this sub-paragraph is clearly to allow the court to test the
validity of the statements made by the affiant based upon the trustworthiness
and reliability of the source. Affiant made no statements indicating that he
resorted to a source of information other than his own personal knowledge,
the complaint, or the Wall Street Journal. Nor were any statements made
that could not be verified through examination of those materials. Therefore, in my opinion, the terms of the (1) (b) (4) paragraphs as well as the
policy embedded in its language have been substantially met by the plaintiffs' affidavit. There is no legal defect.
I make the decisions about the sufficiency of the affidavit with some
reluctance. Counsel should seek to make the affidavits as good as possible
and not merely the minimum to defeat a subsequent attack. Whether an
affidavit such as the instant one would be sufficient in another context
need not be decided. The entire rule is designed to curb "fishing expeditions" which would be permissible under the statute in the absence of
restriction. Rebstock v. Lutz, supra. Given the complaint in this case and
property seized, there has clearly not been any abuse.
Mr. Hughes is instructed to submit an order, on notice or with approval
as to form, within ten days.
Since Mr. Spiller's motion to intervene was orally granted by the
Court, that decision should also be reflected in the order as I do not believe it has ever memorialized. I would also ask counsel to consider as
part of the order whether the opinion here in effect clarifies the status of
any other defendants. If it does, it would be helpful if that would be reflected in the order as well. Particular attention should be given to the
status of the defendant Abraham Cohen since I do not believe anything
has been done on the record in response to Mr. Cohen's letter to Mr.
Hughes dated January 31, 1974 which appears as Docket No. 30.
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IN THE MATTER OF THE MILFORD ATHLETIC
ASSOCIATION, INC.
No. 487
Court of Chancery of the State of Delaware, Sussex
January 28, 1975
Former stockholder, officer, and director of The Milford Athletic
Association, Inc., petitioned to have a trustee appointed for the dissolved
corporation to dispose of its property. The trustee recommended that the
real estate be deeded to the city of Milford with the condition that, if the
city ceased to use the land as a recreational facility, it would revert to the
former corporate stockholders. Fifteen years had passed since the dissolution of the corporation and, therefore, former shareholders would be
estopped from claiming the corporate assets by laches. The donation to
the city of Milford would benefit the public and conform with the purpose
of the corporation. Dissolved corporations may serve as repositories of
title including reversionary clauses. The court approved the recommendation of the trustee.
1.

Corporations (,-- 619
By statute, the court appointed receiver has the power, pursuant to
court approval, to perform acts necessary for the final settlement of the
unfinished business of the corporation. 8 DEL. C. §§ 279, 281.
Equity C=' 67
A former shareholder, who has failed to act for fifteen years, is estopped by laches from asserting an action which would defeat an intended
community benefit, which is in keeping with the primary purpose for which
the corporation was formed.
2.

Corporations C==, 618
A dissolved corporation may still serve as a repository of title under
a conveyance creating a possibility of reverter.
3.

4.

Corporations C- 619
Corporate life does not become extinct by dissolution but rather a
receiver may be appointed at any time when cause therefore appears.
BROWN, Vice Chancellor

This is a matter long delayed in the answering for the simple reason
that it poses a question which has afforded no precedent. The Milford
Athletic Association, Inc. was incorporated in this State on October 8,
1945. On January 31, 1946, it received by deed the fee title to some four
and one-half acres of land in the city of Milford which contained the
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diamond, dugouts, grandstand, fences, etc., comprising a minor league
baseball park. On February 10, 1959, a certificate dissolving the corporation was filed with the Secretary of State. Title to the ball park was not
transferred from the corporation prior to its dissolution and title still remains of record in its name.
By the present action, Frank R. Grier, a former stockholder, officer
and director of the corporation petitioned to have a trustee appointed for
the dissolved corporation pursuant to 8 DEL. C. § 279 so as to take charge
of and dispose of its property. Mr. Grier was appointed trustee for this
purpose on February 1, 1974. The trustee then filed what he styled as a
first and final account wherein it is recited that the sole assets of the corporation consist of the aforesaid real estate and approximately $800 in a
bank account, and that there are no outstanding debts. It further recites
that a meeting of the former directors of the corporation was held at which a
majority of the last elected board of directors was in attendance. This group
determined and recommended to the Trustee that the real estate be deeded
to the City of Milford for recreational purposes by the youth of the Milford
area, with preference being given to the Milford Little League subject to
the condition, however, that in the event the City should thereafter sell
the land that the proceeds be applied to the acquisition of a new recreational
site for Milford youth, or that if the City ceased to use the land for a
recreational facility, it revert to the former corporate stockholders. It was
recommended that the consideration for this transfer be $1.00 and that the
bank account also be donated to the City for youth recreational programs.
The Trustee states that he has determined that because of the time that
has elapsed since the filing of the certificate of dissolution a meeting of a
majority of the last shareholders of record would be impossible to convene
and that distribution of the assets of the corporation to those former shareholders who are now ascertainable would be both impractical and inequitable. Finally, the Trustee states that he has determined that the gift
of the remaining corporate assets to the City of Milford, subject to the
condition that they be used for youth recreational purposes, would be consistent with the original purposes of the corporation.
Three technical matters have caused me to have some concern over
authorizing the disposal of the corporate assets in the manner proposed,
although I certainly have no opposition to the worthwhile purpose intended.
They are as follows:
1. The vote of the former directors to make a gift of the corporate
property was not unanimous. Six voted in favor, but one former director
opposed.
2. 8 DEL. C. § 281 provides in such a situation as this, after payment
of debts, any remaining assets are to be distributed ratably by the receiver
among the former shareholders.
3. It is proposed that the deed to the City contain either a reversion
clause back to presently unascertainable shareholders in the event the City
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ceases to use the land for youth recreation purposes or some limitation
requiring the City to purchase similar facilities from the proceeds of sale
in the event it should hereafter sell the property.
Although I have raised these technical points from the beginning, I
have yet to receive any satisfactory answer to them from anyone I have
solicited. As a result, I have delayed approving the proposed disposit'6n
and by now I presume that I have achieved the status of being the one '#ho
is depriving the youth of Milford of a City owned and maintained athletic
field. Thus, reluctantly, I have engaged in some limited research of my
own and offer this for the record to reflect my reasoning for agreeing to
the proposed disposition.
[1] First, I conclude that in the present posture of the matter, the
objection of one former director is without significance. According to the
certificate of dissolution of record "dissolution . . .has been authorized
in accordance with the provisions of Section 275 of the General Corporation Law of Delaware." This means there are no more directors since
there is no active corporation. By 8 DEL. C. § 279, a receiver is appointed
to take care of unfinished business of the corporation, and it is he, pursuant to Court approval, who has the power "to do all other acts which
might be done by the corporation, if in being, that may be necessary for
the final settlement of the unfinished business of the corporation." The
directors are out of it; they passed from control upon the final dissolution
initiated by them under § 275. What their views may be now is of no
binding consequence, and at best is advisory. As such there are more
in favor of the gratuitous disposal of property for community purposes
then there are against.
As to the second point, the language of 8 DEL. C. § 281 is troublesome. It seems to limit the function of the receiver to (1) paying debts of
the corporation and (2) distributing any balance "among those who shall
be justly entitled thereto, as having been stockholders of the corporation
or their legal representatives." Here, apparently, there are no debts (and
I assume that this means that someone has been gratuitously paying
County and City real estate taxes on behalf of the corporation for the past
fifteen years). And I suppose the short answer to my query is that if I
authorize the proposed gift to the City, there will be no balance left in the
hands of the receiver to distribute. This pinpoints the problem: Why, in
the name of some legal rationale, should I allow the receiver to give away
the assets?
The corporation was not created as a nonprofit organization. Its
charter authorized 1,000 shares of stock with a par value of $25 each. However, I note from a review of the Records in the Recorder of Deeds office,
that its primary purpose clause reads as follows:
"To promote and maintain athletic groups, active in, associated
with, or identified with, the City of Milford, a municipal corporation
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of the State of Delaware, with particular reference, but not to be
limited to, professional football and baseball dubs."
[2] I note also that its Certificate of Dissolution reflects that the corporation was dissolved pursuant to 8 DEL. C. § 275 (as it existed in 1959)
and this section requires approval by two-thirds of the stockholders. Thus
I must assume that the stockholders approved the dissolution of the corporation with knowledge and awareness that its rather obvious asset, a
four and one-half acre, lighted baseball park, was not being sold and that
they were not receiving their ratable share of its net value. This situation
has continued now for more than fifteen years while other athletic organizations, including the Little League, have used the premises for the purposes intended by the corporate charter with the only requirement being
that they carry and pay for their own liability insurance. During this
period no former stockholder or the personal representative of a stockholder, has apparently brought any action to compel the sale of the property through a receiver or trustee so as to realize his monetary interest in
it. Since this hiatus has allowed for the death and relocation of former
shareholders so as to render it impractical, if not impossible, to account
for all former stockholders now, I see no reason why a former shareholder
should be entitled to bring such an action now so as to defeat an intended
community benefit which is in keeping with the primary purpose for which
the corporation was formed. For want of a better reason, call it laches.
Based upon this view of the matter, I fail to see where any former
shareholder would be "justly entitled" to receive his proportionate interest
in the property at this late date when to do so might well result in the
loss of the recreational facility through a sale to those who might not continue to use it for that purpose. While this reasoning may be a bit tortured, it seems to constitute a fair and equitable approach under the
meager facts presented. If no former shareholder is now justly entitled
to receive any remaining interest, there is no reason to disapprove the gift
of the corporate assets to the City so that the assets can be continued in
use for their intended purpose. An additional reason supporting this condusion will be referred to hereafter.
[3] As to the third point, our Supreme Court recognized in Addy zv.
Short, Del. Supr., 89 A2d 136 (1952), that a dissolved corporation may
still serve as a repository of title under a previous conveyance creating a
possibility of reverter. There, of course, the conveyance subject to the
reversion was made while the corporation was active and the reversion
occurred after it was dissolved. Here I am being asked to allow the
receiver for a dissolved corporation to execute a deed with a right of
reversion back to the dissolved corporation. This does not appear to be
in keeping with the reason for appointing the receiver, namely to take
care of the unfinished business of the corporation with regard to disposing of its assets.
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[4] At the same time it is the holding of Addy v. Short that corporate life does not become extinct by dissolution, but rather that a receiver "may be appointed at any time when cause therefor appears." 89
A.2d 140. When this is coupled with the ruling that a dissolved corporation can still remain possessed of the property interest derived from the
possibility of a reverter arising from the conveyance of title to property
which it acquired prior to dissolution, then it would seem permissible under
our precedents to approve the conveyance by the receiver here of a fee interest subject to the possibility of reverter of fee title back to the corporation (and not its shareholders) at such time as the grantee ceases to use
it for the purpose for which it was conveyed. If the condition is breached
and the reversion comes about, then application could again be made to
appoint a trustee or receiver to make disposition of the reverted real estate
interest. In such event, if the land could no longer be used for the corporate purpose intended, then it could be sold and the proceeds distributed
among the shareholders or their personal representatives to the extent
they could then be located, with the share of any unlocatable shareholder
escheating to the State.
Under this construction, while shareholders are deemed barred by
their approval of the dissolution and by their inactivity for fifteen years
from claiming any right superior to that of the receiver to make a gift to
the City in keeping with the original corporate purpose, their eventual
right to participate in a possible distribution of corporate assets if this
purpose is dishonored by the City remains in tact.
Having said the foregoing, right or wrong, I feel better about approving the recommendation of the receiver. I will sign an order approving the
gift of the bank account to the City of Milford and also approving a conveyance of the fee interest in the realty to the City of Milford, for the
nominal consideration of $1.00, provided the deed creates the possibility of
a reversion of the fee to The Milford Athletic Association, Inc., a corporation of the State of Delaware, at such time as the premises are used for
any purpose other than to provide athletic and recreational facilities for the
youth of the City of Milford.
I consider inappropriate any attempt to further impose a limitation
on the City requiring it to use proceeds from the sale of the land, should
it desire to sell it, to purchase another property to be used for similar
purposes. Any effort at sale by the City should effect a reversion to the
corporation.
I ask that a new order and form of deed be submitted in keeping
with the foregoing.
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BEN FIXMAN v. DIVERSIFIED INDUSTRIES, INC.,

ET At.

ALAN E. POPKIN v. MARILYN FIXMAN
No. 4721
Court of Chancerv of the State of Delaware, New Castle
May 5, 1975
Plaintiff, Fixman and defendant. Diversified Industries, Inc., entered
into an agreement to protect plaintiff's interest in his investment in and
employment by defendant and to protect defendant from a take over by
another corporation. As part of their agreement, plaintiff and defendant
entered into a trust agreement whereby plaintiff placed voting control of
his stock in the hands of trustees, such stock then to be voted in the best
interests of the defendant.
The plaintiff now seeks a declaration that the trust agreement between
him and the defendant is invalid. The defendant seeks specific performance
of the trust agreement and also seeks to set aside the transfer of 250,000
shares from plaintiff to his wife as a violation of the trust.

1.

Trusts C= 24, 45

A trust agreement containing a provision directing the two trustees
already picked to select a third does not per se fail for indefiniteness because
of the existence of the provision. The mere fact that a deadlock may occur
and enforcement may be difficult does not mean the agreement is indefinite.
10 DEL. C. § 570.
2.

Trusts C-= 38, 52

When three trustees are called for under a trust agreement and there
is a delay in naming the third, such delay being within the contemplation
of the parties, the trust is valid.
3.

Trusts 0---

270

The immediate participation of the third trustee required in the agreement is not so essential to the purpose of the trust that the trust fails to
come into existence without such participation.
4.

Corporations 0=

198.1

The statutory language of the Delaware Voting Trust Statute contemplates generally an association of stockholders. It does not ordinarily
apply to an instance where a single stockholder chooses to vote his stock
through the mechanism of a trust where the principle purpose of the
trust is not the voting control of a corporation, or to form a secret, un-
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controlled combination of the stockholders to the possible detriment of nonparticipating shareholders. 8 DEL. C. § 218.
5.

Corporations C-

198.1(3)

The failure to promptly deposit or otherwise designate the shares of
stock in a trust agreement does not prevent enforcement of the trust.
6.

Trusts 0-

26

The settlor in creating a trust can make such provisions with respect
to the duties and powers of the beneficiaries as he may deem wise, and if
the provisions do not run counter to any rule or policy of the law they
are valid and enforceable.
7.

Trusts

C=- 1, 112

In the absence of fraud, duress, ambiguity or mistake, the real purpose and intent of the settlor is normally ascertained from the provisions
of the instrument purporting to create an inter vivos trust and where the
instrument is clear, the statements of the assignor as to the interest intended
to be transferred may not be considered.
8.

Corporations

C= 198.1(2)

Trusts

0-

127

Where the purpose of an agreement was to vote stock of a corporation
through an impartial committee of trustees in the best interests of the corporation, the separation of voting power from ownership is valid under
Delaware law.
9.

Corporations

C=- 314(2)

If the purpose to which the trust is directed is to maintain what the
board reasonably believes to be proper business practices, they do not
offend the law or policy encompassed in Delaware law and consequently
impose no impediment to the validity and enforcement of the trust containing a limited restraint on alienation. 8 DEL. C. § 202.
10. Trusts

0=-

Corporations 0-

51
198.1(5), 316(5)

When an employment contract is given as part consideration for the
creation of a trust affecting the voting power of a shareholder, such consideration is not invalid when the employee was valuable to the company
and it was given as part of an agreement which sought to effectuate a valid
business purpose.
11.

Corporations

C-=' 319

Repeal of resolutions for the proposed defensive corporate structural
changes does not constitute illegal manipulation of the corporate machinery.

197'6]
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179

When a stockholder-trustee transfers his shares to his wife for the sole
purpose of evading the trust restrictions, he has in effect sold his stock to
his agent so his agent can vote in his direction. This is an unconscionable
breach of duty and should not be tolerated.
QULExN, Chancellor.
The plaintiff, Ben Fixman, seeks a declaration that the trust dated
July 1, 1973, is invalid. The defendants Diversified and Rosenblum seek
specific performance of the trust agreement and also seek to set aside the
transfer of 250,000 shares from Mr. Fixnan to his wife, Marilyn, as a
violation of the trust.
It is apparent that the trust agreement did not arise in isolation. It
arose in a context of corporate uncertainty where management was fearful
that Fixman would sell his stock or perhaps otherwise join forces with
Jerry Castle and Penn Dixie and attempt to take over the company. The
trust agreement was part of an accommodation reached to protect Fixmans
interest in his investment and employment and the company's interest in
preventing a take over by Castle and Penn Dixie. The difficulty is that
the full understanding was never reduced to a single document and the
parties dispute the terms of the understanding and, to a lesser extent,
whether some action was taken as part of an overall understanding or
independently.
It seems clear to me that there was no agreement other than the
things that were specifically done around July 1, 1973. It also seems clear
to me that the things that were done were part and parcel of an agreement between Fixman and the Diversified Board and everybody knew it,
even if they did not expressly say so. Specifically, the agreement was as
follows, as evidenced by the documents executed and the actions taken:
1. Fixman executed the trust agreement divesting himself of voting
power except for certain major changes in corporation structure and
assuring Fixman that he would be on management's slate for the duration
of the trust.
2. The Board executed Fixman a new employment contract including a more favorable non-competition provision and an undertaking to
register 300,000 shares of Fixman stock.
3. The Board rescinded the proposal to submit to the shareholders
charter amendments for a staggered board and a two-thirds vote for merger, sale of assets or other amalgamation of Diversified with another company, thereby eliminating a threat to Fixman obtaining the best price for
his block of stock.
4. The Board put Richard Greenberg on the Board and on the management slate as a Board member for a one year term.
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5. The Board paid Fixman's legal fees and expenses in connection
with the controversy.
That was the deal and that was all the deal. To the extent the plaintiff seeks to say the company promised something else, the evidence fails
to support him. After all, Fixman did not promptly say the agreement
was breached by the June 30, 1973 removal from the slate of Moll and
Fantz and yet their removal affected the balance on the Board. To the
extent that directors say that they acted on one or more of the items, and
specifically the Greenberg slating, independently, they are rationalizing and
failing to recognize fact. The Greenberg slating, notwithstanding the
negative votes including Sam Fox's, was done to satisfy Fixman and was
part of the overall understanding between Fixman and the Board.*
There was, however, no agreement beyond the slating for a one year
term. It was understood that he could be removed.
These factual conclusions eliminate one contention of the plaintiff,
the one based on the Statute of Frauds. The overall agreement consisted
entirely of the written trust agreement, the written employment agreement, and corporate action taken. There are no oral understandings but
only actions taken and written understandings.
[1] I now turn briefly to certain other positions taken by Fixman
in relation to the trust agreement itself. Plaintiff argues that the trust is
indefinite and unenforceable since the two trustees selected by Fixman
and the Board had to pick a third trustee. There is nothing indefinite
about that provision and the trust agreement does not per se fail for indefiniteness because of the existence of the provision. The mere fact that
a deadlock may occur and enforcement may be difficult does not mean
the agreement is indefinite. Indeed, such agreements are routinely entered
and upheld in arbitration cases. 5 Am. JUR. 2d, Arbitration and Award
§ 88; 10 DEL. C. § 5704. By holding the trust agreement on its face does
not fail for indefiniteness, I do not make any judgment on legal consequences here of the failure to agree on a third trustee. I will deal with
that later.
Fixman also argues that he did not intend to be bound by the trust
agreement unless a third trustee was appointed and therefore no trust was
created. This is a subjective personal argument based on Fixman's intent.
It again differs somewhat in my mind from the contract argument based
on the legal consequences that flow from the failure to appoint a third
* I rely on: the timing of the decision as to Greenberg, June 30, 1973; the importance Fixman attached to Greenberg's nomination in his dealings with Popkin; the
assurance Fixman said he received from Shiell, Mass, Simmons, Pohn and Lefton
as to Greenberg's slating; Popkin's "part and parcel of the agreement" comment;
Lefton's testimony that Greenberg's slating was a prerequisite to the trust agreement
including his comments about Fox; Fox's own testimony that Greenberg's nomination was crucial to Fixman's signing of the trust agreement; Shiell's testimony that his
vote was to bring peace in the company; Rosenblum's testimony, despite his disclaimer,
that his vote was to facilitate the execution of the trust agreement; and Mass's testimony that his vote was to assuage Ben Fixman.

1976]

UNREPORTED CASES

trustee although that argument also relates to intention. As noted, I will
deal with that later.
[2] Fixman's current factual claim as to his own intent is simply
without merit. As Diversified's post-trial brief clearly demonstrates at
pages 79-SO, Fixman's actions as of July 1, 1973, and for many months
thereafter show he intended to be bound. Not only did he get the very
material advantages noted above as part of the overall agreement, but he
also recognized the existence of the trust by the language of the trust
agreement, by asking permission to vote the stock in August 1973, by
making himself trustee in August 1973, by seeking rescission of the trust
as late as January 1974, and by joining as a director in the publication by
the corporation of materials which recognized the trust. To say the least,
this after-the-fact rationalization comes somewhat in poor grace on Fixman's part. I do not believe it is significant in this regard that the shares
were not deposited. This arose in part due to the uncertainty of mechanics,
the absence of a third trustee, the substitution of Fixman for Popkin, and
the absence of a working relationship between Rosenblum and Fixman. Of
course, since April and May 1974, Fixman has said the trust is invalid
and that contributes to the lack of a deposit. Fixman's initial intent that
the trust existed is clear in the record and undeniable.
A more serious question arises as to the legal consequences of a failure
to name the third trustee.
I should note initially that, although the defendants seek some evidentiary value from it, I do not believe it is contended that Fixman as
trustee is bound by the Rosenblum-Popkin agreement as to the method of
choosing a third trustee. Certainly, the parties did not act as if Fixman
were bound nor does the Court feel that as a successor trustee, he was.
It was not in the trust agreement and was a mere personal understanding
between Rosenblum and Popkin.
The basic question is whether the selection of a third trustee was so
essential to the existence and purpose of the trust that the trust is legally
meaningless without it.
Related to this basic question, which involves a judgment as to true
substantive interests involved, is a subsidiary question based on the form
of the trust agreement and its blank spaces for the third trustee's name
and signature.
It is always difficult to deal with the intention of the parties based
on a contingency not contemplated. The trustees obviously saw no problem
on July 1, 1973 as to the selection of a third trustee. I have already concluded that Fixman intended for the instrument to take effect on July 1,
1973. I also conclude that the absence of the third trustee in the instrument
itself does not prevent the trust agreement from taking effect due to a
formal defect.
This is demonstrated clearly in my mind by the language used, in
particular the word "hereby" in the first sentence, the iFHrH article
providing termination on the third anniversary date, the SixTH article
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on revocation requiring Board approval; and the dating and signing of
the instrument by every party determined. I do not believe it was necessary
for the third trustee to formally accept the trust as a condition of its validity.
As Diversified points out, under general trust law, it is not required that
all trustees accept the trust. 90 C.J.S., Trusts, § 212, p. 145; Restatement,
Trusts (2d Ed. 1959) § 35, comment d. Moreover, it is clear in this
instance that the trustees contemplated some delay in the naming of the
independent third trustee. It is not as if the appointing parties had not
named their trustee. Thus, no formal defect in the instrument prevents the
creation of an effective trust.
[3] Nor do I believe the immediate participation of the third trustee
was so essential to the purpose of the trust that the trust fails to come into
existence without such participation. As already noted, the appointing
parties were equally represented so there was no unfair advantage. Moreover, it is not a "personal confidence" situation. Compare Loughery v.
Bright, Mass. Supr. Jud. Ct., 166 N.E. 744 (1929). The trust in the
SEVENTH article contemplated that a successor independent trustee might
have to be appointed so the concept of a vacancy was not deemed totally
destructive to the trust. But, most importantly, it must be remembered
that the trust was just one part of the package; it was not the whole deal.
Thus, since the other parts of the package took place immediately, obviously the trust instrument must also have been intended to be immediately
effective and not dependent on the naming of the third trustee. I therefore
conclude, both as a formal matter and as a matter of overall legal consequences, the failure to name the third trustee has not prevented the
creation of the trust.
I turn now to the most hotly contested legal issue in the case, the
claim by Fixman based on the Delaware voting trust statute.
The plaintiff seeks to have the above trust arrangement declared void
and of no effect for failure to comply with the mandatory provisions of
Delaware's voting trust statute, 8 DEL. C., § 218. Plaintiff contends that
the substance and purpose of the trust agreement was sufficiently close
to the substance and purpose of § 218 to warrant its being subjected to
the restrictions and conditions imposed by that statute. See Folk, The
General CorporationLaw, 235 (1972); Lehrman v. Cohen, Del. Sup., 222
A.2d 800 (1966).
[4] Section 218 of the Delaware General Corporation Law provides
the exclusive method for creating voting trusts of stock of a Delaware
corporation. Abercrdmbie v. Davies, Del. Supr., 130 A.2d 338 (1958).
See also Appon, et al. v. Belle Isle Corporation, et al., Del. Ch., 46 A.2d
749 (1946), aff'd sub nor. Belle Isle Corporation v. Corcoran, Del. Supr.,
49 A.2d 1 (1946); Ringling v. Ringling Bros.-Barnum & Bailey Comb.
Shows, Del. Ch., 49 A.2d 603, 608 (1946), modified, Del. Supr., 53 A.2d
441 (1947); Perry v. Missouri-KansasPipe Line Co., Del. Ch., 191 A.
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823 (1937) ; In re Chilson, Del. Ch., 168 A. 82 (1933) ; Smith v. Biggs
Boiler Works Co., Del. Ch., 82 A.2d 372 (1951).
The General Corporation Law, 8 DEL. C., § 218, provides in part:
"§ 218. Voting trusts and other voting agreements-

(a) One or more stockholders may by agreement in writing deposit capital stock of an original issue with or transfer capital stock
to any person or persons, or corporation or corporations authorized to
act as trustee, for the purpose of vesting in such person or persons,
corporation or corporations, who may be designated voting trustee, or
voting trustees, the right to vote thereon for any period of time determined by such agreement, not exceeding 10 years, upon the terms
and conditions stated in such agreement. The validity of a voting
trust agreement, otherwise lawful, shall not be affected during a
period of 10 years from the date when it was created or last extended
as provided in subsection (b) by the fact that under its term it will
or may last beyond such 10-year period. The agreement may contain
any other lawful provisions not inconsistent with such purpose. After
the filing of a copy of the agreement in the registered office of the
corporation in this State, which copy shall be open to the inspection
of any stockholder of the corporation or any beneficiary of the trust
under the agreement daily during business hours, certificates of stock
shall be issued to the voting trustee or trustees to represent any stock
of an original issue as deposited with him or them, and any certificates
of stock so transferred to the voting trustee or trustees shall be surrendered and cancelled and new certificates therefor shall be issued
to the voting trustee or trustees. In the certificate so issued it shall
be stated that they are issued pursuant to such agreement, and that
fact shall also be stated in the stock ledger of the corporation. The
voting trustee or trustees may vote the stock so issued or transferred
during the period specified in the agreement. Stock standing in the
name of the voting trustee or trustees may be voted either in person
or by proxy, and in voting the stock, the voting trustee or trustees
shall incur no responsibility as stockholder, trustee or otherwise, except
for his or their own individual malfeasance. In any case where two
or more persons are designated as voting trustees, and the right and
method of voting any stock standing in their names at any meeting of
the corporation are not fixed by the agreement appointing the trustees,
the right to vote the stock and the manner of voting it at the meeting
shall be determined by a majority of the trustees, or if they be equally
divided as to the right and manner of voting the stock in any particular case, the vote of the stock in such case shall be divided equally
among the trustees."
The introductory language to § 218, that is, "One or more stockholders
may by agreement . . .", would appear at first glance to encompass the

instance of a single, solitary settlor creating a § 218 voting trust for the
purpose of voting his stock. This is not, however, generally the case and
I am somewhat hardput to think of an example where it will ever be the
case since "the principle purpose" of a voting trust is "to acquire voting
control of the corporation." Lehrman v. Cohen, Del. Supr., supra, 222
A.2d at 805.
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It is important to remember that not all trusts of corporate stock
which, either expressly or by implication, give voting rights to a trustee
are "voting trusts". Aldridge v. Franco Wyoming Oil Co., Del. Ch., 7
A.2d 753, 764, 766 (1939), aff'd, Del. Supr., 14 A.2d 380 (1940). This
Court defined a voting trust in Peyton v. William C. Peyton Corporation,
Del. Ch., 194 A. 106, 111, rei'd on other grounds (Del. Supr. 1939) 7 A.2d
737 as:
"A voting trust as commonly understood is a device whereby two
or more persons owning stock with voting powers, divorce the voting
rights thereof from the ownership, retaining to all intents and purposes
the latter in themselves and transferring the former to trustees in
whom the voting rights of all the depositors in the trust are pooled."
This definition has been adopted in several cases. Smith v. Biggs Boiler
Works Co., Del. Ch., 91 A.2d 193 (1952); Aldridge v. Franco-Wyoming
Oil Co., supra;Ringling v.Ringling Bros.-Barnum & Bailey Comb. Shows,
supra.
A number of states have adopted the definition set forth in 5 Fletcher,
Cyclopedia Corporations,§ 2075 at pages 365, 366:
"A voting trust may be comprehensively defined as one created by
an agreement between a group of the stockholders and the trustee,
or by a group of identical agreements between individual stockholders
and a common trustee, whereby it is provided that for a term of years,
or for a period contingent upon a certain event, or until the agreement
is terminated, control over the stock owned by such shareholders,
either for certain purposes or for all, shall be lodged in the trustee,
with or without a reservation to the owners or persons designated by
them of the power to direct how such control shall be used."
lesser v. Mayfair Hotel, Inc., Mo. Supr. 316 S.W.2d 465, 470 (1958);
Alderman v. Alderman, S.C. Supr., 181 S.E. 897 (1935). Fletcher goes on
to note in § 2077 at page 373 that:
"At the bottom of a voting trust is an agreement among stockholders . .."
That the underlying principal of a voting trust is "in unity there is
strength" is confirmed by authorities in several jurisdictions. Orpheum
Bldg. Co. v. Anglim, 127 F.2d 478, 484 (9th Cir., 1942) ; Groub v. Blish,
Ind. App., 152 N.E. 609, 611 (1926); Manson v. Curtis, N.Y. Ct. of
App., 119 N.E. 559 (1918) ; Macklin v.Nicollet Hotel, Inc., 25 F.2d 783,
786 (8th Cir. 1928); Bridgers v. First Nat'l Bank, N.C. Supr., 67 S.E.
770 (1910).
The Oregon Supreme Court considered the bequest of a majority of
the stock in a corporation to trustees, with directions that the trustees vote
the stock for themselves as directors. The Court observed that:
"We have before us an individual stockholder dealing only with his
own property, exercising an attribute of such property, that of a testamentary disposition . . .The vicious principle of illegal combinations
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of directors to pursue certain policies generally for their aggrandizement seems to be that each surrenders in advance his individual judgment irrespective of the good of the corporation or the rights of other
stockholders. The essence of the fault lies in the combination, which
cannot exist where a single majority stockholder, for himself and
in the management of his own property, formulates a certain corporate policy and undertakes to carry it out. . .In the instant case
there was no voting trust within the meaning of the definition. There
was no combination of stockholders. The testator was the owner in
his individual right of a majority of the stock of the corporation. He
had a right, as an attribute of property exercised in testamentary
form, to direct how and for whom the stock should be voted."
In re Pittock, Ore. Supr., 199 Pac. 633, 641 (1921).
The decision of the Oregon Supreme Court is wholly consistent with
the declared public policy of Delaware as incorporated in § 218. Justice
Herrmann for the Delaware Supreme Court observed in Lehrman v.
Cohen, supra, that:
"... the main purpose of a Voting Trust Statute [is] to avoid secret,
uncontrolled combinations of stockholders formed to acquire voting
control of the corporation to the possible detriment of non-participating
shareholders." 222 A.2d at 807.
I am of the opinion that the statutory language contemplates generally
an association of stockholders, whether it be created via individual agreements or joint agreements between the shareholders among themselves
or with the trustees. The voting trust statute does not ordinarily apply to
an instance where a single stockholder chooses to vote his stock through
the mechanism of a trust. While I recognize that the trust involved here
is created as part of a contractual arrangement with the Board of Directors, the trust arrangement here does not involve the normal association
of shareholders which is involved in a voting trust. Nor is the effect of
the trust here consistent with normal shareholder combination found in a
voting trust. I therefore conclude that the Fixman trust is not a § 218
voting trust.
The reason for my determination should be noted because there were
other major arguments primarily considered by counsel such as the effect
of the sale provisions in the trust and the lengthy debate over the element
of control. This opinion does not attempt to resolve those disputes.
Having determined that the trust is not a § 218 voting trust, the
premise to the invalidity argument based on 8 DEL. C. § 218, fails. In
addition, the argument that the trust cannot specifically be enforced,
because it lacks the prerequisites required by § 218, also fails.
[5] Moreover, even if the trust be deemed not to have been established because of the failure to make a deposit, their is no reason why a
deposit cannot and should not be specifically required now. The corporation and Rosenblum certainly have not waived the provisions of the trust.
Even if some significance be attached to Fixman's voting of his shares, it
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can only be that no one wanted to create a procedural controversy when
there was none in substance. I conclude that the failure to promptly
deposit or otherwise designate the shares does not prevent enforcement
of the trust. Cf. Hirschwald v. Erlebacher, Del. Ch., 33 A.2d 148
(1943), aff'd, Del. Supr., 36 A.2d 167 (1944); In re Farm Industries,
Inc., Del. Ch., 196 A.2d 582 (1963).
But the plaintiff has several other arguments for unenforceability
based on public policy. Initially, I think it is helpful to put these arguments in a general context.
Section 218(e) expressly provides that:
"(e) this section shall not be deemed to invalidate any voting or
other agreement among stockholders or any irrevocable proxy which
is not otherwise illegal."
This section does not expressly exempt a voting arrangement of the
kind presently before the Court. Nevertheless, it is important to note the
express statutory phrase "which is not otherwise illegal" and its suggestion of overriding public policies in the case of an illegal purpose. See also
Perry v. Missouri-Kansas Pipe Line Co., supra. Chancellor Magie held
in Kreissl v. Distilling of America, N.J. Eq., 47 Atl. 471, 475 (1900) that:
"If the stockholder undertakes to make irrevocable his grant of power,
and to denude himself for a fixed period of the power to judge and
determine and vote as to the proper management and control of the
affairs of the corporation, then whether the grant of power is good or
not must depend on the purposes for which it is given. When the
scheme devised does not embrace a grant of irrevocable powers by
proxy, but seeks a similar object by the creation of a trust and the
appointment of a trustee, to whom the title of the stock is conveyed,
a like doctrine must be applied."
[6] Folk in his treatise on The Delaware General Corporation Law
at § 218, page 235, also cites the application of the common-law inhibitions
restricting the use of voting arrangements for oppressive or fraudulent
purposes to all arrangements not controlled by § 218. The Fixman trust
not being a creature of § 218 should be measured against the commonlaw and other legal prohibitions as found in accordance with conventional
trust and corporate law and not by the peculiarities of a § 218 trust. See
Foye v. New York University, Del. Supr., 269 A.2d 63 (1970); Hearst
v. American Newspapers, Inc., 51 F. Supp. 171 (D. Del. 1943).
Under these rules it is well settled that the settlor in creating a trust
can make such provisions with respect to the duties and powers of the
beneficiaries as he may deem wise; and if the provisions do not run counter
to any rule or policy of the law they are valid and enforceable. 1 Scott on
Trusts § 4 (3d ed. 1967); Restatement Trusts (2d ed. 1959) § 59. See
also Chandlerv. Bellanca Aircraft Corporation,Del. Ch., 162 A. 63 (1932).
[7] In the absence of fraud, duress, ambiguity or mistake, the real
purpose and intent of the settlor is normally ascertained from the pro-
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visions of the instrument purporting to create an inter vivos trust. Hanson
v. Wilmington Trust Company, Del. Ch., 119 A.2d 901 (1955), aff'd,
Del. Supr., 128 A.2d 819 (1957), aff'd, 357 U.S. 235, 78 S. Ct. 1228, 2
L. Ed. 2d 1283 (1958); Aldridge v. Franco Wyoming Oil Co., Del. Ch.,
supra; 5 Fletcher, Cyclopedia Corporations, supra 302. Where the instrument is clear, the statements of the assignor as to the interest intended to be transferred may not be considered. Stabler v. Ramsay, Del.
Ch., 62 A.2d 464 (1948). While here, due to complexities, it is necessary
to consider the whole record, the language of the instrument remains of
vital significance and demonstrates the purpose of the trust.
The trust instrument provides in relevant part:
"Ben Fixman, as Grantor, hereby conveys... (878,200) shares...
to ... trustees ... in trust for the following purposes...
FIRST: (A) to exercise all voting rights ... in such manner as
the Trustees in their sole and absolute discretion, deem to be in the
best interests of the Corporation... (B) To sell, free from trust, up
to... (625,000) shares.., upon such terms... as the Trustees, in
their sole and absolute discretion deem to be in the best interests of
the Corporation or not detrimenital to it; provided that, ... the consideration per share to be received . . . has first been approved, in
writing, by Fixman... (C) To sell, free from trust, or hypothecate
on behalf of the Grantor, any shares in excess of . . . (625,000)
shares less the aggregate number of such shares sold in accordance with
Section FIRST (B) . . . No sale under this subparagraph (C) shall
be made to Penn Dixie Cement Corporation... or any officer, director,
affiliate, nominee, agent or subsidiary or said Penn Dixie Corporation.
FoumTH: (A) The trustees shall pay the entire net income of the
trust estate to Fixman . . . (B) The Trustees shall distribute to
Fixman... any proceeds in the form of cash realized from the sale
by the Trustees of shares of stock of the Corporation...
FIFTH: This trust shall terminate on the occurrence of any of the
following events: (A) The third anniversary of the date of this
Agreement; (B) The termination, without cause, of Fixman's employment by the Company pursuant to the employment agreement of
even date between Fixman and the Corporation; (D) At such time
as Fixman shall cease to be a Director of the Corporation by reason
of not being nominated for such position on management's slate submitted to stockholders or as a result of removal without good and
sufficient cause ... "

The purposes of the Trust Agreement are on the face of the instrument twofold, sale and voting:
(1) A main purpose was the orderly liquidation of a principal
block of stock in a manner and to a purchaser that the trustees deemed
to be in the best interests of the corporation at a price acceptable to Fixman. Subordinate to the sale of the principal block of stock was the sale
by the trustees under Fnr (C) of a second large block of stock at the
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sole behest of Fixman to any purchaser other than Penn Dixie or those
associated with it, and
(2) A second purpose was voting the stock in such manner as
the trustees deemed to be in the best interest of the corporation.
[8] Considering the second purpose first, I find no prohibition to
the separation of voting power from ownership under Delaware law.
See Perry v. Missouri-KansasPipe Line Co., supra, 191 A. at 828. If
the purpose is legitimate and, not conceived and carried on in a spirit
inimical to the interests of minority stockholders, it will be upheld. The
purpose in the present agreement was to vote the stock, through an impartial committee of trustees, in the best interests of the corporation.
Even the early cases objecting to a separation of voting control from
ownership could find little fault with the present agreement on its face.
Compare Haldeman v. Haldeman, Ky. Supr., 197 S.W. 376 (1917);
Jackson v. Hooper, N.J. Ch. App., 75 A. 568 (1910).
The first purpose likewise presents no tenable public policy difficulties
except where the trustees are prohibited in'item FIRST (C) from selling
the stock to Penn Dixie Cement Corporation.
Plaintiff argues that the restriction on sale to Penn Dixie offends
Delaware law citing 8 DEL. C. § 202. Section 202 provides in relevant part:
"§ 202.

Restriction on transfer of securities

(a) A written restriction on the transfer or registration of transfer of a security of a corporation, if permitted by this section and
noted conspicuously on the security, may be enforced against the
holder of the restricted security or any successor or transferee of the
holder including an executor, administrator, trustee, guardian or
other fiduciary entrusted with like responsibility for the person or
estate of the holder. Unless noted conspicuously on the security, a
restriction, even though permitted by this section, is ineffective except
against a person with actual knowledge of the restriction.
(b) A restriction on the transfer or registration of transfer of
securities of a corporation may be imposed either by the certificate
of incorporation or by the by-laws or by an agreement among any
number of security holders or among such holders and the corporation. No restriction so imposed shall be binding with respect to securities issued prior to the adoption of the restriction unless the holders
of the securities are parties to an agreement or voted in favor of
the restriction.
(c) A restriction on the transfer of securities of a corporation is
permitted by this section if it:
(4) Prohibits the transfer of the restricted securities to
designated persons or classes of persons, and such designation is
not manifestly unreasonable."
[9] Plaintiff argues that § 202(b) prohibits "gratuitous" restrictions. I do not necessarily so read the section. But, in this case, the restriction on transfer by Fixman was hardly "gratuitous" in anyone's view.
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It was part of an overall agreement, about which the Court has already
stated its conclusions as to content. The question is legitimacy of purpose.
On the facts, which show only a limited restraint on alienation, if the
purpose does not run counter to any rule or policy of law, then it "is not
manifestly unreasonable." In order to resolve the "legitimacy" of the
restriction pertaining to Penn Dixie it will be necessary to examine in
some detail evidence extrinsic to the trust instrument. Early in 1973, Mr.
Fixman entered into a series of negotiations with Penn Dixie intending
to arrange a sale of Fixman's stock to that corporation. Diversified became aware of Penn Dixie's interest when that corporation's open market
purchases were recorded on Diversified's transfer ledger. Inquiries were
commissioned by Diversified which led the Board of Directors of Diversified to believe that Penn Dixie posed a threat to the corporation. The
Board, in my judgment, sincerely believed that Penn Dixie's intention to
purchase a controlling interest constituted a threat of liquidation of much
of the corporation's subsidiaries and a threat to the orderly continuation
of the corporation. I specifically find it was a good faith determination
as to the best interests of the corporation. The wisdom of this judgment
is not here in question. But the judgment was not unreasonable. The
record, in part, shows that:

(1) Mr. Fixman was a personal friend of Jerome Castle, President
of Penn Dixie. It was known to the Board of Directors of Diversified
that Mr. Fixman was dissatisfied with his present lack of influence over
the internal affairs of the corporation. These facts coupled with Mr. Fixman's deteriorated record as President of Diversified in the recent past
reasonably suggest that a 'threat was posed not only to present management but to the corporation as well.
(2) Conversations with Joseph Flom, a New York attorney, led
certain of Diversified's personnel to conclude that Jerome Castle had an
unsavory reputation. This fact plus Mr. Fox's fear that Castle intended
to liquidate Diversified's subsidiaries was communicated to the Board at
the May 25, 1973 meeting.
(3) Fox received reports from two independent investigatory agencries, Intertel and Bishop's. The Intertel report is not entered into the
record before this Court. Nevertheless, the Bishop report itself raises some
questions. It shows that Mr. Castle was suspended by the National Association of Security Dealers for employing manipulative practices in the
sale of securities.

(4) Inquiries by John ShielI, President of Lindell Trust, led him
to believe that the proposed takeover of Diversified by Penn Dixie would
be contrary to Diversified's best interests.
Justice Carey for the Delaware Supreme Court has held that:
"'... if the actions of the board were motivated by a sincere belief
that the buying out of the dissident stockholder vras necessary to
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maintain what the board believed to be proper business practices, the
board will not be held liable for such decision, even though hindsight
indicates the decision was not the wisest course. See Kors v. Carey,
Del. Ch., 158 A.2d 136."
Cheff v. Mathes, Del. Sup., 199 A.2d 548 at 554 (1964). See also, Adams
v. Clearance Corp., Del. Ch., 116 A.2d 893 (1955).
Thus, the purposes to which the trust is directed do not offend the
law or policy encompassed in Delaware law and consequently impose no
impediment to the validity and enforcement of the trust.
There is, however, another objection to the validity of the trust which
the plaintiff raises, at least partially, in a somewhat disjointed fashion, and
which the Court feels must be seriously considered, at least to the extent
raised. It relates to the consideration given to Fixman by the corporation.
The purpose of the Board, in attempting to preserve its corporate
status quo as against its view of the predatory nature of the invasion of
the Penn Dixie Group, has been previously determined to be a legitimate
end to be achieved. This is not, however, to say that any means adopted
to achieve that end is equally proper.
[10] A trust is invalid if it is created for a consideration which is
illegal. Restatement Trusts (2d ed. 1959), § 64; 1 Scott on Trusts (3rd
ed. 1967), § 64, p. 632; 6A Corbin on Contracts (1962), § 1525. The
concept has been extended to instances where a violation of the public
policy is found. Bogert, Trusts and Trustees (2d ed. 1965), § 204, p. 366;
see also Fisher v. Hampton Transp. Cd., Mich. Supr., 98 N.W. 1012
(1904) ; Earl of Chesterfield v. Janssen, 2 Ves. Sen. 125 (28 Eng. Reprint
82) (1750); Reynell v. Sprye, 1 De. G.M. & G. 660 (42 Eng. Reprint
710) (1852).
Two things ought to be said initially as to this claim of improper
consideration.
First, it is difficult to imagine how the claim could come from a
worse source. It was Fixman, after all, who received the consideration at
a time when he had become a disruptive minority on the Board. He
bargained for his own skin and, having had a year and a half of benefits,
now seeks to avoid his own agreements. This fact gives rise to the equitable defenses and I will not elaborate further upon the facts supporting them
since the decision herein does not rest on them. But I do note in passing
that the plaintiff does not enter the battle on this point on a white horse.
Second, as noted above and perhaps because of the equitable defenses,
I note that the plaintiff has not condemned all the consideration which
was tendered by the corporation.
For example, the plaintiff by briefing has not attacked the portion of
the consideration relating to the election of Greenberg to the Board and
slating of Greenberg and Fixman as management board nominees. To
the contrary, the plaintiff has argued, erroneously in the Court's judgment,
that the removal of Greenberg was a breach of contract. Simliarly, there
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has been no attack on the portion of the consideration whereby the corporation paid Fixman's legal fees and expenses.
Having mentioned certain portions of the consideration not being
attacked herein, it is, of course, more important to delineate those portions
which are the subject to plaintiff's attack. The plaintiff attacks the employment contract and the repeal of the defensive resolutions. It should be
noted that the plaintiff appears to rest his claim on general public policy
rather than any express illegality of statute or particularized rule of common
law.
Although there may appear some merit to the claim that management
used an employment contract to affect the voting power of a shareholder,
I am not prepared to say in this lawsuit that the contract violated public
policy. All agree that Fixman is a valuable employee in the metals division.
His value as an employee certainly distinguishes this case from the "leading authority" relied on by the plaintiff. See Hall v. Isaac, Del. Ch., 146
A.2d 602 (1958), aff'd, Del. Supr., 163 A.2d 288 (1960). To have Fixman
in harness and under control was certainly a sound achievement for the
benefit of the corporation. Nor does the trust guarantee support by ,an
illegal purchase for any particular management or management slate. It is
true that the Board could name one trustee. But so could Fixman. Indeed,
if one fairly and carefully judges Rosenblum, one would conclude that he is
independent notwithstanding his current association with a particular management. Although obviously not to be anticipated, it is not difficult to
imagine circumstances where Rosenblum would take an independent course.
And the mechanism provided a third trustee who obviously is intended
to be neutral and independent. Indeed, it should also be remembered that
Fixman has twice voted for the management slate. Thus, it is not clear
that the trustees' duty to vote for the best interests of Diversified weds
them to support any particular slate in any shareholder election. Indeed,
it is somewhat difficult to understand Fixman's seeming confidence that
an independent trustee with a duty to vote for the best interests of the
corporation will vote against him. The vehemence whereby he attaches to
this position through his actions somewhat betrays his actions. The trust
and related understandings do prevent Fixman from voting his shares directly because of management's fears of Penn Dixie, but it does not

guarantee votes for any particular action. The transaction was particularly
beneficial to Fixman at the time it was made because his deal with Penn
Dixie had fallen through and therefore his sacrifice was less than his interest

now. As noted, and as argued by Diversified, directors may lawfully take
steps to avert an attempted take-over in a good faith defense of corporate
policy as against those who endanger it. Cheff v. Mathes, supra; Kors v.
Carey, Del. Ch., 158 A.2d 136 (1960).
[11] Nor does the repeal of the resolutions for the proposed defensive
coroporate structural changes constitute an illegal manipulation of the
corporate machinery. The Board did no more than forbear from an action
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within the Board's power, an action similar to the existing corporate policy
of other corporations. The trust was merely a substitute to achieve the
same legitimate end of preventing a take-over which was viewed by the
Board as being contrary to the best interests of the corporation.
I should say that the Court views the improper consideration argument
as an important one which got buried in the volume of argument on the
voting trust statute. It is hard to draw the line between a good faith determination to keep out a predator and a selfish effort to perpetuate oneself in office. But I think the trust arrangement here passes the test. This
is not a case where the Board threatened Fixman. The Board thought the
defensive resolutions would meet a real threat. Noting the May 22, 1973
memorandum and minutes of the June 5, 1973 Board meeting, I find it
was probably Fixman and Popkin on his behalf who probably introduced
the concept of a trust just as a trust had been considered in the then abated
negotiations with Castle. I recognize this conclusion is somewhat inconsistent with Popkin's vague recollections of the May 22 memorandum.
But, regardless of who first mentioned a trust, the bargain was fairly struck.
There was no overreaching here on the part of the Board. There was only
bona fide negotiations with each side bargaining earnestly. Had the circumstances been different, had Fixman not been a valued employee, had the
Board threatened Fixman for no purpose other than diminishment of his
shareholder influence, then the public policy argument might have merit.
But the fact is the Board genuinely felt that the Fox management had
served the corporation well and the directors, including some who had been
introduced to the corporation by Fixman, believed in the Penn Dixie threat
and acted in good faith to eliminate it.
I conclude the trust does not fail because the consideration furnished
by the Board was contrary to public policy.
Nor do I believe the trust must fail because it cannot achieve peace
in the company. Compare Selig v. Wexler, Mass. Supr. Jud. Ct., 247
N.E.2d 567 (1969). This argument depends on a definition of the overall
agreement which is different than that found by the Court. The agreement
which I have found to have been made has not been frustrated by subsequent
events because it had no continuting oral understandings.
There can be little doubt that Diversified through the overall agreement and the actions of its Board had a direct beneficial interest in the
trust. Consequently, Fixman cannot revoke the trust by himself and his
letter of May 17, 1974 did not do so. The overall contractual arrangement
also eliminates any question as to the standing of Diversified to sue for
performance of the trust agreement.
I conclude that the trust agreement is valid and enforceable. It follows that the transfer of 250,000 shares from Fixman to his wife is at least
formally defective. Moreover since she is, for business purposes, directly
controlled by him, she should be considered as having actual knowledge of
the restrictions on transfer contained in the trust as well as the other trust
provisions.
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It is stipulated for the purposes of this case that the major purpose
of the transfer was to evade the trust. There is no evidence of any other
purpose. The plaintiff argues the provision of the trust prohibiting sales
to "any officer, director, affiliate, nominee, agent or subsidiary" of Penn
Dixie does not prohibit this sale in July 1974 whatever significance be
given Mrs. Fixman's SEC filing on January 31, 1975 that she is an
"associate" of Penn Dixie for the current proxy fight.
Admittedly, the term "affiliate" in the trust, and specifically in the
context of the other words used, seems to contemplate some formal attachment. On the other hand, if a purpose of the trust is to prevent a Penn
Dixie takeover, it would, as Diversified argues, be equally disastrous to sell
to an informal associate. And, there is sound evidence from the FixmanCohn relationship alone, including the May 17, 1974 letter claiming the
invalidity of the trust, to justify the inference that Fixman had joined
forces with Penn Dixie at the time of transfer of stock to his vAfe, especially
when the conceded purpose of the transfer is considered.
But the trust language remains and, as Diversified concedes, it needs
a broad construction if Marilyn Fixman is to be considered an "affiliate"
of Penn Dixie. Such a construction would prevent a sale to any person
who supports the 1975 proxy fight. It is probably too broad.
[12] But the trust had another purpose. It was intended that Fixman
would not independently be permitted to vote his shares. That being the
case, it seems to me that Fixman violates his trust when he transfers his
shares to his wife for the sole purpose of evading the trust restrictions. He
has in effect sold his stock to his agent so his agent can vote it at his
direction. I believe that is an unconscionable breach of duty which should
not be tolerated. Since Mrs. Fixman is simply Fixman's alter ego, no independent equity arises in her as to the right to vote or to sell.
I conclude that the sale to Mrs. Fixman constituted a breach of trust
since it was designed at the least to permit Fixman to vote the shares as
he saw fit, one of the items the trust agreement was expressly designed
to prevent. This being the case, some relief is justified.
It also follows from what has been said that the defendant Rosenblum
is entitled to indemnification from Fixman for his good faith defense of
the trust. I have no figures before me of his expenses and there of course
could remain an issue as to what amount was "reasonably incurred". But
Rosenblum was sued and he had both the right and the duty to defend
since his individual actions were in issue and he had a fiduciary duty.
I turn now to the conclusion and the relief that must be incorporated
in an order. This in itself could present some mechanical problems on which
the Court is perhaps not fully educated. But certain conclusions can be
expressed and then an order presented.
First, the plaintiff's application to have the trust declared invalid will
be denied. To the contrary, the trust will be declared valid and enforceable.
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Second, the Court will not appoint a third trustee. The Court does
not feel it should act to break a deadlock, the possibility of which is permitted by the agreement. There is no overriding reason why the Court
should inject its judgment in the matter. The trust provides for action by
a majority of the trustees and, if there is a vacancy for any reason, the
trust would thus require the concurring vote of both trustees. That is
the contract. Compare Ringling Bros.-Barnum & Bailey Combined Shows
Inc. v. Ringling, supra, 53 A.2d at 446.
Three, the stock of Fixman and the 250,000 shares transferred to his
wife should be transferred to the trustees. Since it would have other consequences and since the key items are voting and sale only, I do not find
it necessary to set aside the transfer from Fixman to his wife. But I find
that, since she is his agent and a party to the suit, she must transfer to the
trustees the 250,000 shares she has received. This is in accordance with
the trust agreement and her shares shall be voted and sold only in accordance with the trust agreement. I recognize that there may be some difficulties as to the actual physical (as distinguished from constructive)
transfer of some shares and I leave that problem to counsel for the moment.
Fourth, if there is any other form of relief which will facilitate compliance with the conclusions expressed in this opinion, and particularly in
relation to an upcoming shareholder meeting, suggestions can be made in a
proposed order.
Fifth, Rosenblum is entitled to indemnification.

HEITNER v. THE GREYHOUND CORP.,

ET AL.

No. 4514
Court of Chancery of the State of Delaware, Sussex
May 12, 1975
This is a stockholder's derivative suit brought against and for the
benefit of the Greyhound Corp., a Delaware corporation, as well as against
various non-resident officers and directors of Greyhound. Plaintiff, Heitner,
is a non-resident. The cause of action arose in another jurisdiction. The
action was commenced by sequestering Greyhound stock owned by the
individual defendants although the stock certificates themselves were not
subject to actual seizure. Both defendants have moved to quash and vacate
the sequestration order and thus dismiss the Complaint against them on
various constitutional grounds. The court held that the sequestration order
did not deprive Greyhound of property without due process of law by
exposing it to liability under the U.C.C. for failure to register stock trans-

