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BACINE v. SCHARFFENBERGER
No. 7862
TAMPCO ENTERPRISES, INC. v. CITY INVESTING CO.
No. 7866
Court of Chancery of the State of Delaware, New Castle
December 11, 1984
Different stockholders of City Investing Company (City) brought
these two actions seeking preliminary and permanent injunctive relief
against the holding of a special meeting of shareholders of City
scheduled for December 12, 1984 and against the consummation of
an announced sale of assets of City as well as against the consummation of a proposed plan of liquidation of City which was to be
submitted to the vote of City's shareholders at the aforesaid meeting.
The court of chancery, per Chancellor Brown, denied plaintiffs'
motions for preliminary injunction. Specifically, Chancellor Brown
refused to enjoin the consummation of the announced sale of assets
because plaintiffs failed to show that the proposed sale of the three
subsidiaries constituted "substantially all" of City's assets within the
meaning of DEL. CODE ANN. tit. 8, section 271. Additionally, the
court stated that the plaintiffs' last-minute demand to temporarily
enjoin the transaction some three months after it was public knowledge was barred by the doctrine of laches.
Furthermore, Chancellor Brown found no reason to enjoin the
imminent special meeting of stockholders, stating that plain tiffs'
arguments that the three separate subject matters involved required
a separate vote for each was unpersuasive.
1.

Injunction

C--

135

The granting or withholding of preliminary injunctive relief is
always discretionary.
Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, Wilmington,
Delaware, for plaintiffs Bacine and Tampco Enterprises, Inc.
Lawrence Ashby, Esquire, of Ashby, McKelvie & Geddes, Wilmington, Delaware, for plaintiff Tampco Enterprises, Inc.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant City Investing Co.
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Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant Merrill Lynch, Pierce, Fenner
and Smith.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendants Manufacturing Acquisition
Co. and Motel Acquisition Co.
BROWN,

Chancellor

These two actions, brought by different shareholders of City
Investing Company, seek preliminary and permanent injunctive relief
against the holding of a special meeting of shareholders of City
Investing Company (hereafter "City") scheduled for tomorrow, December 12, 1984, and against the consummation of an announced
sale of assets of City as well as against the consummation of a
proposed plan of liquidation of City which is to be submitted to the
vote of City's shareholders at the aforesaid meeting. The two actions
have been -consolidated for the purpose of the preliminary injunction
application. This is the decision thereon. In view of the obvious time
constraints, I make no effort to set forth the facts of the matter in
any detail.
Suffice it to say that plaintiffs seek injunctive relief against two
different things for basically three different reasons. On August 12,
1984 City, which is a diversified holding company involved in six
separate areas of business, agreed to sell three wholly-owned subsidiary companies comprising its manufacturing and printing divisions to Kohlberg Kravis Roberts & Co. for $1.251 billion. Plaintiffs
seek to enjoin the consummation of this sale. On September 26,
1984 the board of directors of City further determined to liquidate
the corporation and to make a final distribution to shareholders.
Under date of November 9, 1984 a proxy statement was disseminated
setting forth information relevant to the proposed liquidation and
fixing December 12, 1984 as the date of a special meeting to receive
the vote of the shareholders thereon. Plaintiffs seek to enjoin this
vote as well as the proposed plan of liquidation as it has been
announced.
Plaintiffs argue that in the present context of City's ongoing
business operations, the sale of the three printing and manufacturing
companies constitutes a sale of substantially all of the assets of City
and that under 8 Del. C. §271 such a sale of assets cannot be legally
effected in the absence of the affirmative vote of the shareholders of
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the corporation. Alternatively, plaintiffs argue that the sale of the
three subsidiaries, as initially proposed, constituted the first step of
a plan to liquidate the corporation and that accordingly, being a
part of a plan of liquidation, the sale must be submitted to the vote
of the shareholders pursuant to 8 Del C. §275. Since the board of
directors of City has not sought shareholder approval of the sale and
has no intention of doing so, plaintiffs say that consummation of
the sale will be illegal and that it should be enjoined.
As to the special meeting of shareholders being called to vote
on the planned liquidation of the company, plaintiffs contend that
the proxy statement issued by City's management is false and misleading in several material respects. For this reason plaintiffs ask
that the shareholders meeting be enjoined until such time as complete
disclosure of all relevant factors required for an informed decision
can be made to City's shareholders.
Thirdly, plaintiffs contend that the manner in which the liquidation proposal is to be submitted to the shareholders at the special
meeting is both improperly coercive and illegal. The proxy statement
indicates that it is the sale of the three manufacturing and printing
companies that makes the liquidation of the corporation advisable
due to adverse tax consequences that would otherwise flow from the
sale. The proxy statement further indicates that unless the plan of
liquidation is approved, the corporation will incur a tax of $134
million on the sale of the three subsidiaries which, in turn, will result
in a cost of $3.40 per share for each shareholder.
Also, on October 10, 1984, after having decided on a course
of liquidation for the company, City's board agreed to sell yet a
fourth subsidiary-Motel 6-to Kohlberg Kravis, this one for $565
million. This proposed sale, however, has been made subject to
shareholder approval as being a part of the liquidation plan. Finally,
the plan of liquidation proposes that three current officers and directors of City be named as liquidating trustees and that City's
board, or the trustees as the case may be, be given authority to
arrange for the sale and disposition of City's remaining assets in
such manner as they deem appropriate.
All three of these propositions, i.e., the decision to liquidate the
company, the proposed sale of Motel 6 to Kohlberg Kravis for $565
million, and the designation of the three named persons as the
liquidating trustees for the company's remaining assets, are to be
submitted to the shareholders in one vote. Plaintiffs argue that this
is improper. They say that three separate subject matters are involved
requiring a separate vote for each. Plaintiffs also contend that other
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means exist to negate or lessen the tax on the sale of the three
subsidiaries, for example, the sale of one or more other subsidiaries
of City which are operating at a loss and which would give City a
loss to set off against the taxable gain that would be realized from
the proposed sale of the three manufacturing and printing companies
to Kohlberg Kravis. Thus, plaintiffs argue that it is misleading and
coercive to attempt to frighten the shareholders into casting one vote
for all three liquidation propositions in order to avoid a $3.40 loss
per share when other means exist to avoid such a loss without
liquidation of the corporation.
Having considered the various arguments put forth by the plaintiffs in support of these contentions as well as the arguments offered
by the defendants in opposition, I reach the conclusion that on the
present record plaintiffs have failed to demonstrate an entitlement
to the drastic interim injunctive relief that they would have the Court
enter.
As to the sale of the three subsidiaries to Kohlberg Kravis,
defendants point out that it is to be handled through the merger
mechanism as opposed to being a straight sale of the assets of the
subsidiaries. Because of this, they argue that city, as the parent of
the wholly-owned subsidiaries, is the only shareholder whose approval
is required. In other words, defendants say that the transaction is
not a sale of assets governed by 5271 but rather it is a merger
transaction governed by 8 Del. C. §251. In reliance on the doctrine
of "independent legal significance" they contend that the transaction
cannot be controlled by the requirements of a statute different than
the one under which the action is being taken. Orzeck v. Englehart,
Del. Ch., 192 A.2d 36 (1963), aff'd, Del. Supr., 195 A.2d 331
(1963); Field v. Allyn, Del. Ch., 457 A.2d 1089 (1983), aff'd, Del.
Supr., 467 A.2d 1274 (1983). Thus, they say that there is no legal
requirement that the transaction first be submitted to the vote of
City's shareholders.
Plaintiffs counter this traditional argument by suggesting that
equity looks to the substance of a transaction and not on its form,
and that the realities of modern business are such that the stock of
wholly-owned subsidiary corporations necessarily constitutes the assets
of a holding company such as City. I must admit that I find considerable logic in this proposition. However, conceding without deciding that it is true for the purpose of argument, I find that the
transaction is still not one which appears to require the approval of
City's shareholders. I say this because I cannot find from the facts
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of record that the transfer of the three subsidiaries will constitute a
sale of "substantially all" of City's assets.
City owns other companies as well, and it appears from the
sworn statements of record that for the years 1981, 1982 and 1983
the three printing and manufacturing companies provided, at most,
29% of City's consolidated revenues, 35% of its operating income,
and 13% of its asset base. For the nine-month period ending September 30, 1984, these figures increased to 32%, 53%, and 13%.
However, it appears that the revenues and operating income figures
for this nine-month period are directly attributable in a large part
to an unusually bad year from City's insurance subsidiary.
Plaintiffs contend that the three subsidiaries have historically
accounted for more than 50% of City's net income, and that for
the third quarter of 1984 they accounted for 100% of City's net
income. Thus, plaintiffs argue that under the "quantitatively vital"
standard alluded to in Gimbel v. Signal Corporation, Del. Ch., 316
A.2d 599 (1974), aff'd, Del. Supr., 316 A.2d 619 (1974) shareholder
approval is required pursuant to §217 in order to dispose of such
assets. However, the right of the plaintiffs to rely on these percentages
as they have extrapolated them from City's financial information is
at least arguable, and overall I am not convinced that the plaintiffs
have demonstrated that the three subsidiaries constitute "substantially
all" of City's assets within the meaning of the statute.
Plaintiffs also rely on Gimbel for the proposition that where a
sale of assets will substantially affect the existence and purpose of
the corporation, then it is beyond the power of the board of directors
to dispose of them without shareholder approval. 316 A.2d 606. They
say that the sale of the three subsidiaries here dearly affects the very
purpose and existence of City since it is the sale of these companies
that has caused City's board to determine that the corporation should
be liquidated. However, as I see it, the sale of these assets has not
mandated the liquidation of the corporation. It has simply caused
City's management to recommend liquidation to its share holders
because of advantangeous tax consequences that would flow therefrom. This is not to say that City could not continue on as a viable
company with its remaining assets even if liquidation was voted down
and the $134 million tax obligation paid.
Finally, I agree with the defendants that laches enters into this
aspect of the matter. There is no dispute at this point that the $1.251
billion offered by Kohlberg Kravis is fair and that it represents a
good deal for City. The signing of the agreement took place on
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August 23. The execution of the definitive merger agreement took
place on September 26. There is no question that plaintiffs were
aware of these developments at the time. Yet for some reason which
is not clear to me, they delayed until November 27 to institute these
actions to prevent the consummation of the transaction which, under
its terms, permits Kohlberg Kravis to withdraw if it is not completed

by December 31, 1984. It is common knowledge that large sums of
money are tied up in transactions of this type and that many investors
change their position in anticipation of the completion of such a
transaction. Under the circumstances here, I find that the plaintiffs'
last-minute demand to temporarily enjoin the transaction some three
months after it was public knowledge comes too late.
Accordingly, to the extent that plaintiffs' motion seeks to preliminary enjoin the consummation of the sale of the three subsidiaries

to Kohlberg Kravis, it will be denied.
Furthermore, I am not persuaded that I should enjoin the special

meeting of shareholders scheduled for tomorrow. Specifically, I am
not persuaded by plaintiffs' contention that three separate votes are
required with regard to the liquidation plan as opposed to the one
vote that is scheduled to be taken. Nor am I persuaded that plaintiffs
have demonstrated that they will be able to establish on the merits
of the matter that the proxy statement is materially misleading and
inaccurate in the respects contended by them.
It is certainly arguable, as defendants maintain, that they are
submitting only one liquidation plan to the shareholders, namely, a
proposal that the corporation be liquidated by first selling Motel 6
to Kohlberg Kravis for $565 million and by thereafter authorizing
the board of directors to dispose of the remaining assets of the
corporation under the best terms available, including a transfer of
remaining assets to a liquidating trust for the benefit of the shareholders in order to take advantage of the applicable income tax
provisions, such trust to be administered by the three persons proposed as trustees. Since this is all part of one overall plan-for
example, Motel 6 will not be sold to Kohlberg Kravis unless it is
done pursuant to the plan of liquidation as I understand it-I can
see no basis for dividing the components of the plan into three
separate votes in view of the likelihood that the veto of one of the
components will reject the plan as a whole anyway. Presumably, a
share holder who does not favor any one of the components can
vote against the plan as a whole under the one-vote format and
bring about the same results. In other words, so long as management
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will only take steps to liquidate under the three-pronged plan as
proposed, the matter works out to being about as broad as it is long.
Plaintiffs have cited no convincing authority that would require
separate votes under such circumstances and I am aware of none.
As to the proxy materials, I concede that the word given to
shareholders, that because of the sale of the three subsidiaries to
Kohlberg Kravis City "would be subject to approximately $134
million (approximately $3.40 per Common Share) of additional income tax" if the plan of liquidation is not approved, has a certain
coercive ring to it. However, on the record I cannot find that plaintiffs
will be able to establish that it is misleading. While in theory there
may have been alternatives to liquidation-such as selling off other
subsidiaries at a loss available to avoid the tax consequences attributable to the sale of the three subsidiaries, there is record indication
that City's management explored these alternatives and had an arguably justifiable basis for not attempting them. Thus, as I see it,
the decision made by management is to either go with the liquidation
or else pay the tax if shareholder approval for the liquidation cannot
be obtained. In this sense, management's business decision may be
subject to criticism but its advice to share holders as to the consequences of a failure to approve the liquidation plan would appear
to be accurate even if it does leave some shareholders between the
rock and the hard spot, as the saying goes.
Time does not permit any extended discussion of the plaintiffs'
other proxy contentions. Suffice it to say that the defendants are not
without answer to them and that on balance, at least in my view
in the limited time in which the Court has been given to digest
arguments of such length and intricacy, the plaintiffs have failed to
convincingly demonstrate that upon a final analysis they va be able
to establish that the proxy statement contains material misstatements
or omissions. Of course, this too is attributable in large part to the
eleventh-hour presentation of such an application when weighed
against the traditional reluctance of this Court to interfere with the
holding of meetings of shareholders. Lenahan v. National Computer
Analysts Corp., Del. Ch., 310 A.2d 661 (1973); Campbell v. Lowe-s,
Inc., Del. Ch., 134 A.2d 565 (1957). [1] The granting or withholding
of preliminary injunctive relief is always discretionary. Data Gentral
Corp. v. Digital Computer Controls, Inc., Del. Supr., 297 A.2d 437
(1972). Discretion dictates here that it is better to permit the meeting
of City's shareholders to go forward as opposed to enjoining it until
a later date based upon the less than clear status of the plaintiffs'
proxy statement contentions.
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Accordingly, the motion and application of the plaintiffs for a
preliminary injunction are denied.
IT IS SO ORDERED.
In so doing, however, I wish to make it clear that the allegations
of the plaintiffs as to the so-called "golden parachute" benefits that
will apparently be triggered in favor of City's board and management
by shareholder approval of the very liquidation plan that has been
proposed by City's board and management have not been urged by
the plaintiffs as a basis for injunctive relief in the present proceedings,
and that I have in no way passed indirectly upon the propriety of
any such alleged benefits in rendering the decision herein.

BONIME v. BIAGGINI
No. 6925
MAYER v. BIAGGINI
No. 6980
Court of Chancery of the State of Delaware, New Castle
December 7, 1984
Plaintiffs brought these shareholders' derivative suits, consolidated here for disposition, on behalf of Southern Pacific Company
seeking damages allegedly resulting from violations of section 10 of
the Clayton Act, 15 U.S.C. § 20, when a subsidiary purchased steel
rails without utilizing the competitive bidding procedures mandated
by the statute. Subsequent to the filing of the suits, but prior to
disposition, Southern Pacific merged with another company, creating
a new holding company with different officers, directors, and assets.
Defendants filed a supplemental motion to dismiss on the ground
that plaintiffs no longer had standing to pursue their derivative claims.
Vice-Chancellor Walsh granted defendants' motion to dismiss
for lack of standing, noting that for shareholders to maintain a
derivative suit they must remain a shareholder of the company on
behalf of which they are suing throughout the litigation. As no fraud
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was alleged and the product of the merger was a new and different
enterprise, not merely the same company with a new name, no
exception is available to the general rule.
1. Pretrial Procedure

0

624, 687

In the context of a motion to dismiss, the moving party must
demonstrate that the opposing parties would not be entitled to relief
under any set of facts which could be proved to support the allegations
of the complaint. DEL. CH. CT. R. 12(b)(6).
2.

Corporations

Cc-

207

Generally, to maintain a derivative suit on behalf of a corporation, not only must plaintiffs be shareholders of that corporation
at the time of the alleged wrong and at the commencement of the
suit, they must remain shareholders throughout the litigation. DEL.
CODE ANN. tit. 8, §§ 259, 261, 327 (1953); DEL. CH. CT. R. 23.1.
3.

Corporations
C 207
Where plaintiffs bring a derivative suit on behalf of a corporation, but lose their status as shareholders of the corporation due
to a merger which occurs after the suit is instituted, they also lose
their ability to maintain the derivative suit.
4.

Corporations
0
207
Where plaintiffs in a derivative suit on behalf of a corporation
lose their status as shareholders in the original corporation because
of a merger during the pendency of the suit, two circumstances will
preserve their standing to maintain the suit: first, where the plaintiffs
allege the merger was merely a device to eliminate the derivative
claim and thus reflects an element of fraud; and second, where the
merger simply effects a reorganization that does not alter the plaintiffs' ownership in the primary corporation. DEL. CODE ANN. tit. 8,
§§ 259, 261, 327 (1953); DEL. CH. CT. R. 23.1.
5.

Corporations

0-

207

Where plaintiffs have lost their status as shareholders in a derivative suit, the mere fact that their former interests in the original
corporation are now reflected in shares of a holding company is not
controlling, as the question of common identity between the old
corporation and the new does not turn on whether the surviving
corporation is deemed a holding company or an operating company,
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but on whether the surviving entity is merely the same corporate
structure under a new name or a new and different enterprise which
has succeeded to the property rights of constituent corporations. DEL.
CODE ANN. tit. 8, § 327 (1953).
6.

Corporations

0-

589

Where a merger during the pendency of a derivative suit creates
a new and different enterprise, the derivative suit no longer belongs
to the old company, but to the new corporate entity, which alone
has standing to pursue it. DEL. CODE ANN. tit. 8, § 259(2) (1953);
DEL. CH. CT. R. 23.1.
Pamela S. Tikellis, Esquire, of Biggs & Battaglia, Wilmington, Delaware; Burton L. Knapp, Esquire, of Lowey, Dannenberg & Knapp,
P.C., New York, New York; Wolf, Popper, Ross, Wolf & Jones,
New York, New York; and Milberg, Weiss, Bershad, Specthrie &
Lerach, New York, New York, for plaintiffs.
William H. Sudell, Jr., Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Bertram M. Kantor, Esquire, of Wachtell, Lipton, Rosen & Katz, New York, New York, for defendantsdirectors.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, and Paul, Weiss, Rifkin, Wharton & Garrison,
New York, New York, for defendant Thomas M. Evans.
WALSH,

Vice-Chancellor

These actions, consolidated for disposition, involve double derivative claims brought on behalf of Southern Pacific Company
(Southern Pacific) for damages allegedly sustained by its subsidiary
Southern Pacific Transportation Company (SPTC) ih purchasing
steel rails from CF&I Steel Corporations (CF&I). Plaintiffs, who
were shareholders of Southern Pacific at the time of the disputed
purchases, contend that the directors of SPTC violated the competitive bidding procedures prescribed by Section 10 of the Clayton
Act, 15 U.S.C. §20, through the participation of Thomas M. Evans,
a shareholder and director of SPTC who also had a substantial
interest in CF&I. Plaintiffs allege that SPTC sustained substantial
damages because these procedures were not followed.
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While denying the application of the Clayton Act to the steel
rail purchases, the individual defendants, with Evans separately rep-

resented, originally filed motions to dismiss the complaints because
(1) plaintiffs had failed to make demand on the directors of Southern
Pacific and SPTC under Chancery Rule 23.1, and because (2) this
Court lacks subject matter jurisdiction to determine a violation of
the Clayton Act. In the alternative, the individual defendants moved
to stay this action pending final resolution of a parallel action involving the same parties and asserting the same claim brought in
the United States District Court for the Southern District of New
York. The Court currently has under consideration defendants' motion to dismiss on comparable grounds. More recently, because of
the subsequent merger between Southern Pacific and Sante Fe Industries on December 23, 1983, the defendants filed a supplemental
motion to dismiss on the basis that plaintiffs no longer have standing
to maintain this derivative suit. The standard for testing the merit
of defendants' position is well established.
[1] In the context of this motion to dismiss, the defendants must
demonstrate that the plaintiffs would not be entitled to relief under
any set of facts which could be proved to support the allegations of
the Complaint. Del. State Troopers Lodge No. 6 v. O'Rourke, Del. Ch.,
403 A.2d 1109 (1979).
The facts are not in dispute although the parties disagree as to
their legal import. From 1978 through 1981, SPTC purchased
$71,000,000 in steel rails and rail products from CF&I. Mr. Evans,
who served as a director on the boards of Southern Pacific and
SPTC during this period, also was Chairman of the Board, Chief
Operating Officer, and a 10 % shareholder of Crane Company, which
owns 96% of CF&I. Despite Evans' interlocking relationship with
SPTC and CF&I, SPTC did not use competitive bidding in making
these purchases. The plaintiffs contend that the defendants ignored
the Clayton Act's mandate in refusing to follow its competitive
bidding procedures.' The defendants, however, maintain the Evans'
interest in CF&I was not sufficient to require competitive bidding
under the Clayton Act.

1. Section 10 of the Clayton Act states that any transaction in excess of
$50,000 in any one year involving a common carrier and any business enterprise
comply with certain competitive bidding procedures where a board member of the
common carrier is a director of or has any "substantial interest" in the other
business.
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Plaintiffs claim that a prior demand had been made upon Southern Pacific to eliminate the CF&I purchases but that in any event
further demand is futile because all other directors may be deemed
to have colluded with Evans to violate the Clayton Act.
In April, 1981, a Southern Pacific shareholder, not a plaintiff
in this action, made a demand upon the Southern Pacific and SPTC
boards that an action be commenced on behalf of SPTC against
CF&I and those corporations' officers and directors who participated
in the transaction. Southern Pacific's board refused the demand,
however, stating that the Clayton Act did not apply to rail purchases,
and that no damages had been sustained because the purchases had
been made on a competitive basis. After the demand was refused
in May, 1981, SPTC continued to make purchases from CF&I.
On December 23, 1983, while this action was pending Southern
Pacific merged with Sante Fe Industries, Inc. Under the terms of
this merger Southern Pacific and Santa Fe became wholly-owned
subsidiaries of a new holding company, Santa Fe-Southern Pacific
Company (SFSP). As a result Southern Pacific's shareholders, including plaintiffs, were entitled to receive common stock of the new
SFSP in exchange for their holdings in Southern Pacific. Defendants
now assert that by reason of that merger plaintiffs no longer have
standing to maintain this derivative action.
[2,31 Although there is a serious question whether plaintiffs'
complaint, as amended, satisfies the excusal of demand requirement
established in Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984),
and Pogostin v. Rice, Del. Supr., 480 A.2d 619 (1984), it is unnecessary
to deal with that aspect of defendants' motion. Plaintiffs clearly lack
standing to maintain this derivative suit as a consequence of the
merger between Southern Pacific and Santa Fe. Generally, to maintain a derivative suit, on behalf of a corporation, not only must the
plaintiff be a shareholder of that corporation at the time of the alleged
wrong and at the commencement of the suit, but also he must remain
a shareholder throughout the litigation. Lewis v. Anderson, Del. Supr.,
477 A.2d 1040 (1984); Dell v. Grimm, Del Ch., C.A. No. 5785,
Brown, V. C. (July 17, 1979); Heit v. Tenneco, Inc., D. Del., 319
F. Supp. 884 (1970). Thus, where a plaintiff loses his status as a
shareholder due to a merger which occurs after the suit is instituted
he also loses his ability to maintain the derivative suit. Lewis, supra;
Dell, supra.
[4] Two exceptions to this rule have evolved. First, where the
plaintiff alleges that the merger was merely a device to eliminate the
derivative claim and thus reflects an element of fraud, Bokat v. Getly
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Oil Company, Del. Supr., 262 A.2d 246, 249 (1970) and second,
where the merger simply effects a reorganization that does not alter
the plaintiffs' ownership in the primary corporation. Lewis, supra, at
1046 N. 10; Schreiber v. Carney, Del. Ch., 447 A.2d 17, 21-22 (1982).
In Schreiber, the plaintiff was permitted to maintain a derivative suit
on behalf of Texas International even though his shares has been
converted into shares of Texas Air, a newly-formed holding company
which retained Texas International as a wholly-owned subsidiary.
Because the merger, which was carried out pursuant to a plan of
reorganization, resulted in a share for share exchange and the structure of the corporations were "virtually identical," the plaintiff's
ownership in the business enterprise was viewed was unchanged. On
this basis, the Court distinguished other cases which involved "either
cash-out mergers or mergers with outside or pre-existing corporations
with substantial assets." Id. at 22.
Plaintiffs do not allege that the Southern Pacific-Santa Fe merger
was a fraudulent transaction effected merely to eliminate their claims.
Rather, plaintiffs argue that this case is analogous to and controlled
by Schreiber because the plaintiffs now hold stock in a holding company
which was formed for the purpose of effectuating the merger.
[5, 6] The mere fact that plaintiffs' former interests in Southern
Pacific stockholdings are now reflected in shares of a holding company
is not controlling. The question of common identity does not turn
on whether the surviving corporation is deemed a holding company
or an operating company but on whether the surviving entity is
merely the same corporate structure under a new name or a new
and different enterprise which has succeeded to the property rights
of constituent corporations. Schreiber involved a reorganization in
which the shareholder's ownership interest differed in name only
from that which existed when the derivative claim arose. Here SPSF,
as presently constituted, is the result of a merger of two distinct
corporations each of which had separate boards, officers, assets and
stockholders. To that extent, the facts parallel the Dupont and Conoco
merger under review in Lewis, supra. Although a holding company,
SPFS is distinctly different from either of its constituent corporations,
Southern Pacific or Santa Fe. It has different officers, directors and
assets. In short, the entire corporate mix is distinctly different from
that of Southern Pacific as it existed when plaintiffs' claim arose.
As a consequence the shares held by plaintiffs represent property
interests also distinctly different from that which they held as shareholders of Southern Pacific. They thereupon have lost standing to
maintain this derivative litigation. The derivative claim they seek to
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assert belongs not to Southern Pacific and its subsidiary SPTC but

to a new corporate entity, which alone has standing to pursue the
Clayton Act claim. Lewis, supra. Accordingly, the defendants' motion
to dismiss for lack of standing must be granted.
IT IS SO ORDERED.
Because I grant the defendants' motion to dismiss on the ground
of lack of standing, it is not necessary to reach the defendants' other
arguments in support of their motion to dismiss.

BRENNAN v. AUTOMATED MARKETING SYSTEMS, INC.
No. 6745
Court of Chancery of the State of Delaware, New Castle

December 19, 1984
Plaintiffs sought an award of counsel fees and litigation expenses
in a class action suit which was rendered moot by a subsequent
business transaction approved by the defendants.
Defendant, Automated Marketing Systems, Inc. (AMS), an-

nounced a plan whereby the individual defendants, who were directors
of the corporation, proposed to take AMS private and eliminate the
class of public AMS shareholders at a price of $10 per share. This
suit was originally filed as a class action on behalf of all shareholders
of the corporation other than the individual defendants. In their
original complaint, plaintiffs alleged in general terms that the defendant had made improper proxy disclosures. After discovery, plaintiffs
amended their complaint to allege more specifically the claimed
improprieties.
Before trial, defendants abandoned the proposed merger. Subsequently Newans, Inc., the intended partner in the merger which
was owned by certain members of the defendant corporation's management, announced a public tender offer for defendant's outstanding
shares at $10 per share. Ninety-seven percent of the stockholders
tendered their shares at this price.
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The court of chancery, per Chancellor Brown, held that plaintiffs
were entitled to counsel fees and expenses incurred in the mooted
class action litigation. The court arrived at this conclusion by ruling
that: (1) the defendants had failed to carry their burden of establishing the lack of a causal connection between the plaintiffs' suit
and their action; (2) although at the time the plaintiffs filed their
original complaint, they were focusing primarily on the adequacy of
the merger price and did not possess knowledge of provable facts
which were likely to support their claims, their amended complaint
related back, held out some likelihood of ultimate success at trial,
and made their cause of action a meritorious one; and (3) the fact
that the ultimate tender offer price equalled the proposed merger
price did not establish that no benefit was produced by the suit.
1. Corporations

0

214

Where, in an action brought to remedy an alleged wrong to
shareholders, the corporate defendant is caused to take steps which
serve to moot the case and by so doing produces the same or similar
benefit sought by the shareholder litigation, counsel for the plaintiff
shareholder will be compensated for the beneficial results that the
suit is presumed to have produced, provided that the action was
meritorious when filed and had a causal connection to the benefit
conferred.
2.

Corporations

0

214

Where the defendant's actions bring about the relief that the
plaintiffs seek, and assuming the suit was meritorious when filed,
the burden is on the defendants to establish that there was no causal
connection between the plaintiff's suit and their action.
3.

Corporations

o

214

A finding that the action was meritorious when filed and that
there was a causal connection between the suit and the curative
result brought about by the defendant amounts to a finding that the
suit produced a benefit for the purpose of allowing an award of legal
fees and expenses to counsel for plaintiff.
4.

Corporations

C= 584

Even if the price may be considered fair, unfair dealing on the
part of defendant directors in the manner in which a merger proposal
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is presented to the shareholders may require consideration by the
courts so as to ascertain whether or not the share holders are entitled
to something more.
5.

Corporations

0

214

A claim is meritorious within the meaning of the rule on allowance of counsel fees to a plaintiff shareholder if it can withstand
a motion to dismiss on the pleading if, at the same time, the plaintiff
possesses knowledge of provable facts which hold out some reasonable
likelihood of ultimate success.
6.

Corporations

C

214

The allowance of counsel fees, when warranted, lies in the
discretion of the court.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, and Joseph Sternberg, Esquire, of Kass, Goodkind,
Wechsler & Labaton, New York, New York, for the plaintiffs.
David A. Drexler, Esquire, and Eric C. Howard, Esquire, of Morris,
Nichols, Arsht & Tunnell, Wilmington, Delaware, for the defendants.
BROWN,

Chancellor

This is a decision on the application of the plaintiffs for an
award of counsel fees and litigation expenses in a purported corporate
class action suit which was rendered moot by a subsequent business
transaction approved by the defendants.
The suit was filed as a class action on behalf of all shareholders
of the defendant Automated Marketing Systems, Inc. (hereafter
"AMS") other than the named individual defendants, all of whom
were directors of AMS at the time. The suit sought to enjoin or set
aside an announced plan of merger whereby the individual defendants
proposed to take AMS private and to eliminate the class of public
AMS shareholders sought to be represented by the plaintiffs at a
price of $10 per share. The suit was eventually rendered moot by
the decision of the defendants to abandon the proposed merger and
by the decision of some of their number of later seek the shares of
the public share holders through a tender offer, also at a price of
$10 per share. As a result, plaintiffs seek an award of counsel fees
in the sum of $175,000 and reimbursement of $20,919.49 in out-
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of-pocket expenses incurred in the prosecution of the litigation on
the theory that it was the existence of their suit that caused the
defendants to forego the merger.
[1] Plaintiffs rely on the Delaware rule set forth in Baron v.
Allied Artists Pictures Corp., Del.Ch., 395 A.2d 375 (1978), afg'd,
Del.Supr., 413 A.2d 876 (1980), and McDonnell Douglas Corp. v.
Palley, Del.Supr., 310 A.2d 635 (1972), among other classes, namely,
that where, in an action brought to remedy an alleged wrong to
shareholders, the corporate defendant is caused to take steps which
serve to moot the case and by so doing produces the same or similar
benefit sought by the shareholder litigation, counsel for the plaintiff
shareholder will be compensated for the beneficial results that the
suit is presumed to have produced, provide that the action was
meritorious when filed and provided further that it had a causal
connection to the benefit conferred. The defendants have opposed
the fee application in its totality, arguing that plaintiffs' complaint
lacked merit at the time that it was filed, that the suit was not the
factor that brought about the abandonment of the merger, and that
in any event the plaintiffs' action did not result in any benefit to
the class of shareholders which they purported to represent. The
sequence of relevant events is as follows.
On February 16, 1982 AMS distributed a proxy statement to
its shareholders recommending that at a meeting of shareholders
scheduled for March 9, 1982 a going-private merger be approved
with Newams, Inc., a corporation owned by certain members of
AMS management, with the public shareholders of AMS being
eliminated for a price of $10 per share. On February 25, 1982 one
Ann Brown filed suit in this Court seeking to enjoin the meeting of
shareholders and to prevent the vote on the merger. A stipulation
was then entered into between counsel in that action which permitted
the meeting to go forward with the understanding that the proposed
merger, if approved by the shareholders, would not be finalized until
a trial could be held on Ms. Brown's claims. An expedited trial date
was fixed for April 7, 1982.
At the meeting on March 9, 99.2% of the AMS shareholders
(including the individual defendants) who cast votes on the proposal
voted in favor of the merger. Shortly thereafter it was discovered
that plaintiff Brown had actually purchased her AMS stock after the
proposed merger had been publicly announced. Defendants promptly
moved for summary judgment dismissing the Brown case- and the
motion was granted. Two days after the decision this suit was filed
by the plaintiffs Brennan. However, there was no change in counsel
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for the plaintiffs. By stipulation, the parties agreed that the discovery
theretofore taken in the Brown case could be used in this action and
trial in this case was scheduled for April 28, 1982. The cause of
action and the relief sought in this case was essentially the same as
sought by the Brown suit, namely, to prevent the merger from taking
place.
On April 27, 1982, the day before what was, in effect, the
rescheduled trial date, the defendants sought a continuance on the
basis of an intervening development which, according to their story,
cast some doubt as to whether the proposed merger, as previously
voted upon, should be consummated even if the defendants prevailed
at the trial. A postponement of the trial was granted. Thereafter,
on July 16, 1982, AMS announced that it was abandoning the merger
and pursuant to this determination the defendants moved promptly
to dismiss this suit as being moot. Although plaintiffs initially opposed
this motion, they eventually withdrew their opposition several months
later and the suit was ultimately dismissed for mootness subject to
the right of the plaintiffs to seek an award of counsel fees and
expenses.
In the meantime, on August 24, 1982, Newams, Inc., the
corporation owned by certain members of AMS' management and
the intended partner in the proposed merger, announced that it
would make a public tender offer for AMS outstanding stock at a
price of $10 per share, the same price that had been proposed for

the public shareholders some six months earlier under the contemplated merger that had been overwhelmingly approved by AMS's voting
shareholders. By the conclusion of the tender offer on October 5,
1982, 97% of AMS' public shareholders tendered their shares to
Newams for the $10 per share tender offer price.
Plaintiffs amended their complaint prior to the dismissal of the
suit to also challenge the tender offer by Newams, but later they
voluntarily abandoned their tender offer contentions in the face of
a motion by the defendants to dismiss that claim also. Thereafter,
the area of controversy reduced itself to the present application for
counsel fees and litigation expenses.
As indicated previously, the parties view the impact of the
plaintiffs' suit differently. At the center of this difference of opinion
is a 20% ownership interest which AMS formerly held in another
company, Information Resources, Inc. ("IRI"), coupled with an
option to buy the remaining 80% interest. It is the failure of the
proxy statement to specifically mention the existence of this option
to purchase all remaining shares of IRI which plaintiffs rely upon
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most heavily for the proposition that their suit was a meritorious
one and that it directly caused the abandonment of the merger. It
was the offer of IRI on the eve of trial to buy back both the option
and AMS' 20% ownership in IRI-an offer which AMS eventually
accepted-which, according to the defendants, was the event that
caused the abandonment of the merger rather than the existence of
plaintiffs' suit.
[2] I see no need to dwell on the aspect of the matter at any
great length. I say this because the abandonment of the merger by
the defendants brought about the relief that the plaintiffs were attempting to achieve on behalf of the class of public shareholders they
were purporting to represent, namely, the prevention of a merger
that was allegedly unfavorable to their interests, and, assuming that
the suit was meritorious when filed, the burden is thus cast upon
the defendants to establish that there was no causal connection
between the two events. Baron v. Allied Artists Pictures Corp., supra. I
do not feel that the defendants have met this burden on the record.
What the record does reveal through affidavits and documents
attached as exhibits to various affidavits or motions is that on April
23, 1982, some five days before the scheduled trial, a representative
of IRI contacted AMS and proposed that IRI repurchased both the
20% stock interest held by AMS in IRI and the option held by
AMS to purchase all remaining shares of IRI. On the theory that
this constituted a material new development which might necessitate
the dissemination of new proxy materials in view of the fact that
the merger, although already approved by AMS' shareholders, had
not been formally consummated, the defendants sought and obtained
a continuance of the trial.
Some two and one-half months thereafter AMS announced by
way of a prepared press release that it had accepted the IRI offer
and that it had sold back to IRI its 20% stock interest in IRI as
well as the option. At the same time it was announced that AMS
intended to pursue the "going-private" transaction but that because
of the change in its asset structure resulting from the sale of its
interests in IRI, it felt that it would be necessary to resubmit the
transaction to its shareholders for their consideration.
In an affidavit submitted in support of the defendants' motion
to dismiss for mootness, the Secretary and General Counsel of AMS
stated as follows:
"Because of the substantial change in the makeup of the assets
of AMS resultingfrom the sale of its interest in IRI as well as
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other recent developments, the merger agreement between AMS

and NEWAMS dated December 30, 1981 has been terminated ... and the going private transaction will be

consummated by AMS, if at all, pursuant to a new agreement with a new corporation to be formed and also to be
called NEWAMS and submission of the new proposed merger
to AMS stockholders for their consideration." (Emphasis
added.)
To the best of my knowledge these are the only two documents
of record which reflect on the reasons for the termination of the
merger. On their face they in no way exclude the possibility that
the plaintiffs' pending suit may have been a factor influencing the
decision to call off the proposed merger. When it is considered that
the defendants obtained a continuance on the eve of trial which later
blossomed into a situation where the relief being sought by the
plaintiffs through the trial was accomplished, when it is considered
that all five individual defendants were directors of AMS at the time
and that none of them has offered an affidavit concerning the reasons
for the abandonment of the merger, and when it is considered that
even the affidavit of the corporation's Secretary and General Counsel
hedges a bit by referring to unspecified "other recent developments"
in addition to the sale of the IRI investment as being the reasons
for the termination of the merger, then I think it is acceptable to
conclude that the defendants, despite the skillful advocacy of counsel
in attempting to focus on the sale of the IRI investment as the only
reason behind the decision, have failed to carry their burden of
proving that there was no causal connection between the plaintiffs'
suit to prevent the consummation of the merger and their voluntary
decision to call it off.
In this regard I note also that in addition to their accusation
that the defendants had deliberately misled the shareholders of AMS
by failing to specifically mention the IRI option in the proxy statement
(although the option was clearly mentioned in the previous year's
annual report of AMS which accompanied the proxy statement and
which was included therein by reference insofar as it pertained to
AMS' interest in IRI) the plaintiffs were also charging through their
amended complaint that the defendants had failed to disclose to the
shareholders that AMS had an alleged business opportunity concerning the acquisition of an office building in downtown Chicago
that would be available to AMS following the date of the shareholders
meeting, and that in the proxy statement the defendants had down-
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played the future prospects of IRI when in fact they had been showing
IRI projections to various lending institutions in connection with the
financing of the proposed merger which indicated quite the contrary.
Whether or not these allegations were true, they formed a part of
the overall mix of matters as of the eve of trial, and under such
circumstances I think the defendants bear the burden to dearly
establish on the record that there was no causal connection between
their decision and the plaintiffs' suit. I find that they have failed to
do so.
This leads to a second contention of the defendants, namely,
that the class action suit produced no benefit for the class. This
argument flows from the fact that a majority of AMS shareholders,
including a majority of its voting public shareholders, voted to approve the merger with its $10 per share cash-out price on March
9, 1982 while seven months later 97 % of the same public shareholders
accepted the Newams tender offer at the same $10 per share price.
Because of this defendants argue that plaintiffs' suit conferred no
benefit on the members of the class but on the contrary saddled
them with a detrinent by depriving them of seven months interest
on the 10% per share price which they had previously agreed to
accept and which they would have received much earlier but for the
plaintiffs' suit.
[3] This argument, of course, has for its underlying premise
the proposition that even if the suit was meritorious when filed and
even if there was a causal connection between the suit and the
decision of the defendants to take action which rendered it moot,
the plaintiffs are still not entitled to an award of counsel fees if the
suit produced no measurable benefit for the party or persons on
whose behalf it was brought. I have dealt previously with a form of
this argument in the unreported decision in Roisen v. Multitest, Inc.,
et al., Del.Ch., C.A. No. 6535, Brown, Oh. (Dec. 27, 1982) and
rejected it under the holding in Rosenthal v. Burry Biscuit Corporation,
Del.Ch., 209 A.2d 459 (1949), concluding that under our law on
the subject a finding that the action was meritorious when filed and
that there was causal connection between the suit and the curative
result brought about by the defendants amounts to a finding that
the suit produced a benefit for the purpose of allowing an award of
legal fees and expenses to counsel for the plaintiff. I see no reason
to deviate from that conclusion here.
[4] Also, as in Roizen v. Afultivest, Inc., the defendants here are
relying on events which occurred subsequent to the action which
mooted the suit, i.e., the subsequent tender offer, in an effort to
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show that the suit produced no benefit. To use the phrase so often
argued to the Court, this is an "apples and oranges" comparison.
It also reduces itself to an argument that the fairness of the price
offered in a cash-out merger proposal overrides all else. It would

seem that such an "end-justifies-the-means" concept has been put
to rest, at least as it applies to the field of cash-out mergers, in the
recent decision of Weinberger v. UOP, Inc., Del.Supr., 457 A.2d 701
(1983) in which our Supreme Court appears to have indicated that
even if the price may be considered fair, unfair dealing on the part
of the defendants in the manner in which a merger proposal is
presented to the shareholders for their vote may require consideration
by the courts so as to ascertain whether or not the shareholders are
entitled to something more.
Thus, I also find no substance to the defendants' argument as
to a lack of measurable monetary benefit to the individual public
shareholders of AMS. Rather, the real test of the present fee application boils down to a determination of whether or not the plaintiffs
filed a meritorious cause of action. On this point I have some problem
with the plaintiffs' position. Nonetheless, I shall allow a fee to their
counsel together with the recovery of their out-of-pocket litigation
expenses.
[5] The problem that I have derives from the language of Chief
Justice Wolcott as found in Chrysler Corp. v. Dann, Del.Supr., 223
A.2d 384, 387 (1966) in which he defined a meritorious claim as
follows:
"A claim is meritorious within the meaning of the rule if
it can withstand a motion to dismiss on the pleading if at
the same time, the plaintiff possesses knowledge of provable facts
which hold out some reasonable likelihood of ultimate success."
(Emphasis added.)
There seems no question that at the time that the plaintiffs filed
their original complaint in this action they had no knowledge of the
three principal factors on which they now rely for the proposition
that their complaint was a meritorious one, namely, that AMS
possessed an option to buy all remaining shares of IRI, the alleged
fact that the defendants were privately projecting good future prospects for IRI while giving a contrary impression in the proxy materials, and the fact that AMS had come by a possible corporate
opportunity concerning the downtown Chicago office building. While
the plaintiffs alleged improper proxy disclosures in general terms in
their original complaint, none of these matters were mentioned. In
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fact, plaintiffs only learned of these matters through discovery after
their original complaint had been filed. Subsequently, they filed an
amended complaint to specifically add them under the category of
materially misleading proxy disclosures and omissions.
Because of this the defendants argue that the plaintiffs did not
have knowledge at the time that they filed their class action complaint
of provable facts which held out some reasonable likelihood of success
on the claims they were then making. Rather, they argue that the
original complaint was nothing more than the commencement of a
fishing expedition by the plaintiffs initiated so that they might,
through discovery, find some arguably provable basis to support their
case. Accordingly, defendants argue that the original complaint did
not meet the test of alleging a meritorious claim as of the time that
it was filed, and that as a consequence the plaintiffs have not established the right to an award of counsel fees and litigation expenses
under the rule of our precedents.
I concede that I am bothered by this, especially since the existence of the IRI option now claimed by the plaintiffs to have been
"concealed" was easily discoverable in the annual report at the page
references given in the proxy statement. At the same time an amended
complaint does relate back to the date of the filing of the original
complaint under Chancery Rule 15(c), and the amended complaint
here was filed some two weeks before the scheduled trial date and,
as I read the record, the parties were prepared to go to trial on its
allegations as of the time that the trial was called off and the case
later rendered moot by the action of the defendants. I note also that
while the defendants in their brief treat the Chicago office building
opportunity lightly as being one which could only be undertaken by
a private company and thus something that it was unnecessary to
disclose to the shareholders, they choose to make no response whatever to the allegations of the plaintiffs' amended complaint and the
argument in the plaintiffs' briefs concerning the nondisclosure of
favorable IRI projections which the defendants allegedly had in their
possession as of the date of the merger vote.
In sum, I reach the obvious conclusion that as of the time that
the plaintiffs filed their original complaint they were focusing primarily on the adequacy of the merger price and that they did not
possess knowledge of provable facts which were likely to support the
claims on which they were ultimately prepared to go to trial, but
also that as of the time that the defendants took the action that
mooted the case the plaintiffs were proceeding on a complaint properly
amended under the rules which alleged a cause of action for improper
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disclosure in the proxy materials as to which they did possess knowledge of provable facts which did hold out some likelihood of ultimate
success at the trial. Accordingly, I feel that the plaintiffs have sufficiently met the test of a meritorious cause of action so as to permit
an award of counsel fees and litigation expenses.
At the same time, I am not convinced that plaintiffs and their
counsel are entitled to claim all of the credit that they would have
the Court accord them. Quite frankly, I think that they have been
somewhat lucky considering the allegations on which they were proceeding at the time that they filed the suit. I am convinced that they
brought the action primarily because of their feeling that the proposed
merger price was inadequate, with nothing much to go on other
than that. Thereafter, they stumbled onto something which provided
them with a different and more concrete approach and which, in
the context of matters as they worked out, left them in a position
to claim a fee under the mooted case rationale. Under the circumstances they are entitled to the benefit of that rationale because there
is reason to believe that the existence of their suit brought about
the cure to a p9tential corporate wrong.
Yet the harping by the plaintiffs in their fee application about
their wondrous discovery of the "concealed" IRI option when the
proxy statement referred to certain pages of the accompanying annual
report for a description of the business and properties of AMS, and
when the option was plainly disclosed at their references, and the
fact that in reality the attack on the proposed merger represented
by this suit was actually commenced by the Ann Brown action, which
produced the initial holdup to the consummation of the merger but
which later had to be dismissed because it was discovered that she
had not become a shareholder of AMS until after the merger had
been announced, all serves to detract from the luster of the plaintiffs'
position. There are also other factors. In short, I am not persuaded
that either side is entitled to claim the right to wear a white hat in
this situation.
[6] The allowance of counsel fees, when warranted, lies in the
discretion of the Court. Aaron v. Parson, Del.Supr., 144 A.2d 155
(1958). Having considered all relevant circumstances, I deny the
application of the plaintiffs for an award of $175,000. I shall, however,
award counsel fees in the sum of $75,000. I also award litigation
expenses in the sum of $20,919.49. After all, the last minute decision
of the defendants to seek a continuance of the case and to later bring
about its dismissal did cause the plaintiffs to incur the expense of
preparing for trial.
An appropriate form of order may be submitted.
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BURLINGTON NORTHERN, INC. v. STERMAN
No. 7050
Court of Chancery of the State of Delaware, New Castle
December 7, 1984
Sterman, applying here for attorneys' fees, is a shareholder in
the El Paso Company who intervened in a suit Burlington Northern
had brought both individually and derivatively to challenge the legality of defensive tactics employed by El Paso's board to defeat a
tender offer by Burlington Northern. Sterman's allegations were
almost identical to those advanced by Burlington Northern and he
filed no separate brief in support of a preliminary injunction sought
by Burlington Northern to restrain El Paso's actions. Before a determination on the preliminary injunction, Burlington Northern and
El Paso negotiated a settlement in which Sterman joined. The court
of chancery, per Chancellor Brown, allowed Sterman to recover
attorney's fees, holding that he had played a valid role in the litigation
in view of the private interest Burlington Northern had in seeking
to prohibit the defensive measures authorized by the El Paso board.
1. Corporations

0

214

Where the defendants in a derivative suit take action which
renders the derivative claim moot and which produces the same or
similar benefits sought by the shareholder plaintiff in the litigation,
the plaintiff is entitled to an allowance of counsel fees and expenses
provided that the action was meritorious when filed and that the
suit had a causal connection to the benefits conferred.
2.

Corporations

C---

214

One who intervenes in a derivative action without contributing
anything to the efforts of those who preceded him should not, as a
matter of principle, be entitled to a separate award of counsel fees.
3.

Corporations

0

214

Where the shareholder intervened in a derivative action brought
by another shareholder as part of a tender offer bid by that shareholder, the intervenor played a valid role in the litigation in view
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of the private interest the first shareholder had in the outcome of
the suit.
4.

Attorney and Client

0== 141

The allowance of counsel fees in a derivative suit is a matter
left to the discretion of the court.
Norman M. Monhait, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiff.
James F. Burnett, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant El Paso Company.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for Burlington Northern, Inc.
BROWN,

Chancellor

This is a fee application dispute in a corporate derivative action
which has since been settled. The dispute goes not to the amount
of the fee but rather to the entitlement. This, in turn, derives from
the fact that the plaintiff seeking the fee allowance came into the
case as an intervenor.
The original action was filed by Burlington Northern, Inc.
("Burlington Northern") against the defendant, The El Paso Company ("El Paso") and the individual members of its board of directors. At the time Burlington Northern was a shareholder of El
Paso. However, Burlington Northern had also commenced a public
tender offer in an effort to acquire enough El Paso shares so as to
gain control of El Paso. This tender offer was opposed by the
management and board of directors of El Paso. As a consequence,
they initiated certain defensive tactics, including an amendment of
the corporate bylaws with regard to action to be taken by shareholder
consent pursuant to 8 DEL.C. §228 and a proposed issue of preferred
stock on a proportionate basis to the outstanding common stock so
as to bring about a change in existing shareholder voting rights with
regard to certain acquisition attempts and business combinations.
Burlington Northern then filed this action to challenge the legality
of these defensive tactics. Burlington Northern, being a shareholder
of El Paso, sued both individually and derivatively on behalf of El
Paso.
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The present fee applicant, Harry Sterman, was also a shareholder
of El Paso. Three days following the filing of Burlington Northern's
complaint, Sterman moved to intervene. The basis for his motion
was that in the context of the tender offer situation, there was no
assurance that Burlington Northern's effort to attack the legality of
the defensive tactics would at all times place the derivative interests
of El Paso, and thus the interests of the public shareholders of El
Paso. Sterman's motion to intervene was granted even though his
derivative allegations were almost identical to those being advanced
by Burlington Northern at the time.
Burlington Northern had sought a preliminary injunction to
prevent or restrain the effect of the El Paso defensive maneuvers.
A hearing on this application was held upon an expedited basis.
Counsel for Sterman participated to a degree in the preparation for
this application. They reviewed papers produced by and for the
original parties and conducted their own research of the law applicable
to the controversy. However, Sterman filed no separate brief in
support of the preliminary injunction application and, at the hearing,
counsel for Sterman was content to rest on the comprehensive argument made by counsel for Burlington Northern without seeking
to make any separate argument of his own.
Because of the time squeeze involved and because of the voluminous record amassed for the purpose of the application the Court
reserved decision but indicated that a decision would be rendered
at an hour certain some four days later. A hearing was set for that
time for the purpose of rendering the decision and considering any
emergency appellate applications that might be made. On the day
prior to this scheduled decisional hearing, however, the Court was
notified that a settlement of the dispute had been reached between
the parties and that the suit would be dismissed.
In general, the nature of the settlement was such that Burlington
Northern agreed to terminate its tender offer in favor of a new tender
offer for a lesser amount of El Paso shares; El Paso agreed not to
oppose the new tender offer and agreed further to sell directly to
Burlington Northern an additional amount of El Paso shares for the
sum of $100 million so as to assure that Burlington Northern would
gain the control position it was seeking; the defensive tactics and
bylaws amendments being proposed by El Paso's board of directors
were abandoned; and provision for some degree of protection to El
Paso's minority public shareholders in the event of any second stage
acquisition efforts by Burlington Northern was agreed upon. Sterman
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joined in the stipulation dismissing the suit on this basis, but he
reserved the right to seek an award of counsel fees and expenses.
[1] Sterman was represented in his efforts by two New York law
firms in addition to his local counsel. Collectively, he seeks an
allowance of counsel fees in the sum of $90,000 and reimbursement
of expenses in the sum of $699.61. As a plaintiff in the suit Sterman
relies on the well established principal that where the defendants in
a derivative suit take action which renders the derivative claim moot
and which produces the same or similar benefits sought by the
shareholder plaintiff in the litigation, the plaintiff is entitled to an
allowance of counsel fees and expenses provided that the action was
meritorious when filed and provided further that the suit had a causal
connection to the benefits thus conferred. Baron v. Allied Artists Pictures
Corp., Del. Ch., 395 A.2d 375 (1978), aff'd, Del. Supr., 413 A.2d
876 (1980); McDonnell Douglas Corp. v. Palley, Del. Supr., 310 A.2d
635 (1973). Sterman contends that the allegations of his intervening
complaint meet the test of this stan dard, that his fee application is
modest when compared to the benefit conferred upon all minority
shareholders and the $100 million infusion of equity that went to El
Paso, and that accordingly it should be granted. (In this regard it
should be noted that since Burlington Northern ended up as the
parent or owner of El Paso, it understandably sought no allowance
of counsel fees from the Court for its services in bringing its derivative
claim.)
El Paso opposes Sterman's application. In short, it argues that
Sterman and his counsel really did nothing in the suit but tag along
on the Burlington Northern effort. It says that Sterman's derivative
claims in intervention were the same as those of Burlington Northern
and thus added nothing new to the case. It says that Sterman was
not involved in the settlement negotiations and that his intervention
position in this suit was never discussed or considered by El Paso's
board in approving the terms of the settlement. More importantly,
it argues that Sterman's action in getting into the case produced no
separate beneficial results whatever on behalf of El Paso. It argues
that Sterman is not entitled to rely on the rule set forth in Allied
Artists and McDonnell Douglas for the simple reason that he did not
file the derivative action, but only joined in one that was already
filed by another. For intervenors, El Paso suggests, there is a different
rule as set forth in 13 Fletcher, Cyclopedia Corporations(Rev. Ed. 1980);
§6045 at page 629:
"Counsel for intervenors in a stockholders' suit are but
volunteers in the main action and are not entitled to any
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fee out of the recovery in the absence of an affirmative
showing that their contribution was separate and distinct
from that of counsel for the original plaintiff even though
the latter counsel consent to their active participation in
the case. "
El Paso also cites other authority to this effect: Mann v. Superior Court,
Cal. Dist. Ct. App. 127 P.2d 970 (1942).
[2] Having considered the positions of the parties, I conclude
that Sterman should be entitled to an allowance of counsel fees and
expenses here. I agree with El Paso that one who intervenes and
simply goes along for the ride without contributing anything to the
efforts of those who preceded him should not, as a matter of principle,
be entitled to a separate award of counsel fees. However, I am not
prepared to concede that such is the case here, despite the artful
picture that El Paso paints.
In this case, while Burlington Northern filed the derivative action
into which Sterman intervened, it hardly strikes me as having been
a derivative suit in the puristic sense. The battle at that time was
one for control between Burlington Northern and El Paso. The suit
brought individually and derivatively by Burlington Northern was
obviously a strategem in that battle even though it may have had
the corresponding effect of attempting to right a possible wrong to
the corporate machinery of El Paso, and thus to its shareholders.
Sterman's intervention came from a different angle. He was a shareholder with 800 shares who was not seeking control. The thrust of
his separate action was to assure that the battle between Burlington
Northern and El Paso did not result in a possible misuse of the
corporate machinery by El Paso's board which would redound to
the detriment of the equity interest of all shareholders of the corporation in the event that Burlington Northern lost interest for some
reason.
At the expedited preliminary injunction stage, Sterman's goal
was the same as Burlington Northern's, namely, to stay the immediate
effect of the intended defensive measures and the corresponding
changes in El Paso's internal structure that were about to take place.
His reasons were the same at that point and he had no need to
offer any different arguments, although his reason for being in the
case as a derivative plaintiff differed from that of Burlington Northern. I think that this is obvious from any realistic, common sense
approach.
It would appear true that a settlement was engineered between
Burlington Northern and El Paso to the exclusion of Sterman which,
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among other things, brought about the benefit sought on behalf of
the corporation by both Burlington Northern and Sterman in their
derivative claims, albeit sought through different motivations. In the
context of things, however, it seems readily understandable that El
Paso was more concerned with dealing with Burlington Northern
than it was with Sterman. But the fact is that Sterman was there
nevertheless as a derivative co-plaintiff seeking the very relief on
behalf of the corporation which El Paso's board ultimately brought
about voluntarily by means of entering into a separate agreement
with Burlington Northern.
[3] I concede that the situation is a ticklish one to compre
hend. However, even though Sterman may not have done that much
(because it was unnecessary and would have been duplicative in view
of Burlington Northern's efforts) up to the abbreviated point where
the litigation aborted, I cannot find him, as an intervenor, to be a
true "tag-along" plaintiff in the sense in which El Paso now attempts
to depict him. He had a valid role in the litigation as it was developing
in view of the obviously private interest that Burlington Northern
had in seeking to prohibit the defensive tactics authorized by the El
Paso board. The action of the El Paso board in reaching an agreement
with Burlington Northern mooted the cause of action he was prepared
to pursue as a derivative representative of the public shareholders
of El Paso. Under the circumstances, I feel that he and his counsel
should be awarded some fee and reimbursement for their efforts.
At the same time, for the very reason that Burlington Northern's
initial effort minimized the involvement of Sterman and his counsel
at the preliminary injunction stage, I do not feel that a fee of $90,000
is warranted. Specifically, I do not feel that Sterman is entitled to
claim the benefit of the $100 million infusion of capital into El Paso
that was brought about by the agreement between Burlington Northern and El Paso which resulted in the derivative claims being mooted.
[4] The allowance of counsel fees in a case like this is a matter left
to the discretion of the Court. Aaron v. Parson, Del. Supr., 144 A.2d
155 (1958). Given all the circumstances surrounding the application,
I allow counsel fees to Sterman in the sum of $45,000 plus a
reimbursement for costs in the sum of $699.61.
IT IS SO ORDERED.
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CITRON v. FAIRCHILD CAMERA & INSTRUMENT CORP.
No. 6085
Court of Chancery of the State of Delaware, New Castle
January 21, 1985
In plaintiff's class action suit attacking defendants' conduct in
a tender offer of defendant Fairchild's stock and the follow-up cashout merger by defendant Schlumberger, defendants objected to certification of plaintiff as class action representative. Defendants claimed
that plaintiff was not a member of the class of former stockholders
forced to exchange their stock as a consequence of the tender offer
and merger since plaintiff had made a gift of her thirty shares to
her son-in-law when she executed an Irrevocable Stock and Bond
Power in his favor before tendering her stock.
The court of chancery, per Chancellor Brown, held that execution of an Irrevocable Stock and Bond Power does not create a
valid gift of stock certificates without actual or constructive delivery
to the donee. Since plaintiff tendered the stock power along with the
stock certificates to defendant, she made a gift to her son-in-law of
the proceeds of the tender offer rather than the certificates. Therefore,
plaintiff was a member of the class of former shareholders who
tendered their Fairchild shares in response to the public tender offer
of Schlumberger. The court found plaintiff had sufficient standing
as a member of that class to sue as class representative and certified
her accordingly.
1.

Gifts

(

29

A certificate of stock in a corporation may be the subject of a
gift if it clearly appears that there was an intention to make the gift
and sufficient delivery.
2.

Gifts

C

18(2), 29

For an intended gift of corporate stock to take effect, there must
be an actual or constructive delivery to the donee which deprives
the donor of all real dominion and control over the stock.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiff.
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Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendants.
BROWN,

Chancellor

At this stage of this proceeding the defendants have objected to

the certification of the plaintiff as class action representative. The
basis for the objection is that the plaintiff is not a member of the
class that she seeks to represent. The facts relevant to the matter
indicate the following.
On May 29, 1979 the defendant Schlumberger (California) Inc.
("Schlumberger") made a cash tender offer to all share holders of
the defendant Fairchild Camera and Instrument Corporation ("Fairchild") at a price of $66 per share. Some 97% of the outstanding
shares of Fairchild were purchased by Schlumberger pursuant to that
tender offer. Plaintiffs 30 shares were included in those tendered
and purchased.
However, on May 29, 1979, the same data as Schlumberger's
offer to purchase, plaintiff executed an Irrevocable Stock and Bond
Power pursuant to which she purported to give her 30 shares to her
son-in-law. On June 1, 1979 plaintiff executed a Letter of Transmittal
for the tender of all her shares in Fairchild to Schlumberger. In that
letter, plaintiff filled out a section entitled "Special Payment Instructions" whereby she directed that Schlumberger send the proceeds
from the sale of the 30 shares to her son-in-law. The stock certificates
representing the 30 shares were sent along with the Letter of Transmittal as was the executed irrevocable stock power.
Plaintiff received no payment as a result of the tender of the
30 shares and she declared no income and paid no income taxes
with respect to the sale of those shares. On January 17, 1980 plaintiff
filed this action attacking the tender offer and the follow-up cashout merger whereby Schlumberger acquired the remaining Fairchild
shares. She filed the suit as a class action purporting to represent
"all similarly situated stockholders or former stockholders of defendant Fairchild, including all persons who tendered their Fairchild
shares to Schlumberger or who were forced to exchange their stock
in Fairchild to Schlumberger as a consequence of the Tender Offer
and Merger" as described in the complaint.
Defendants contend that by virtue of executing the Irrevo cable
Stock and Bond Power in favor of her son-in-law on May 29, 1979,
the plaintiff thereby made a gift of her 30 shares to her son-in-law.
They say that this is an obvious conclusion that is supported by the

1985]

UNREPORTED CASES

fact that plaintiff accompanied the actual tender of her stock certificates on June 1, 1979 with the executed stock power and with
directions that the proceeds from the sale be paid to her son-in-law,
and because of the fact also that she thereafter received no payment
herself from the sale of the shares to Schlumberger as made in
response to its offer. As a consequence, defendants argue that plaintiff
was not a share holder of Fairchild on June 1, 1979 and that since
she stands to realize nothing personally from any recovery that might
be made on the allegations of her complaint, she therefore has nothing
in common with the members of the class of former shareholders of
Fairchild whom she seeks to represent and that she is therefore not
a member of the class which she seeks to represent. Thus, defendants
argue that plaintiff does not meet the threshold requirement of Rule
23(a), and accordingly they ask that her motion for class action
determination be denied.
I find, however, that the defendants objection is not well taken.
Quite simply, defendants' objection is based on the premise that the
plaintiff made a gift of her stock, and thus ceased to be a shareholder,
prior to the time that the shares were tendered. However, the documentary record indicates, and the plaintiff verifies by her affidavit,
that what she intended to do-and did-was made a gift to her sonin-law of the proceeds to be paid by Schlumberger in return for the
tender of her shares.
It was the plaintiff, not her son-in-law, who was the shareholder
of record onJune 1, 1979, the date on which the shares were tendered.
The stock was never transferred to plaintiff's son-in-law on the books
of Fairchild. The stock certificates were never delivered by the plaintiff
to her son-in-law, but rather they were tendered to Schlumberger
in direct response to its tender offer, and they were tendered by
plaintiff. The shares were accepted by defendants as having been
tendered by plaintiff as the shareholder of record, and payment was
made to her son-in-law in accordance with her directions as the
owner of the shares at the time they were tendered. At no time was
the stock power ever delivered by the plaintiff to her son-in-law.
Rather, she forwarded the only copy of it along with her tender as
an added precaution, according to her, that payment of the proceeds
due under the tender offer would be made to her son-in-law.
[1,2] A certificate of stock may be the subject of a gift if it
"clearly appears that there was an intention to make the gift and
sufficient delivery." Wilmington Trust Co. v. GeneralMotors Corp., Del.
Supr., 51 A.2d 584, 593 (1947). However, there must be an actual
or constructive delivery to the donee which deprives the donor of
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all real dominion and control over the stock. Equitable Trust Co. v.
Gallagher, Del. Ch., 67 A.2d 50 (1949), aff'd, Del. Supr., 77 A.2d
548 (1950). Here, there was neither an actual delivery of the certificates or the stock power by the plaintiff to her son-in-law, nor
was there constructive delivery by a transfer of the stock to his name
on the records of Fairchild. Rather, the plaintiff maintained actual
control over the shares through the time of their tender to Schlumberger.
I conclude, therefore, that plaintiff is a member of the class of
former shareholders who tendered their Fairchild shares in response
to the public tender offer of Schlumberger and that she has sufficient
standing as a member of that class to sue as a representative of those
former shareholders.
There being no other objections to the motion of the plaintiff
for class action determination, and her application appearing to satisfy
the requirements of Rule 23 in all other relevant aspects, such motion
will be granted. Counsel for plaintiff may submit a form of order.

MANDELL v. STROMBERG
No. 1018
Court of Chancery of the State of Delaware, Sussex
December 17, 1984
Plaintiff Mandell sought summary judgment in his suit for an
accounting of funds embezzled and a constructive trust on property
purchased with these funds. The embezzlement was admitted but
defendant, Mrs. Stromberg, challenged subject matter jurisdiction
of the court to apply an equitable remedy. Stromberg also claimed
the embezzled amount was undetermined and that she could raise
the defense of laches and unclean hands.
The court of chancery, per Vice-Chancellor Hartnett, rejected
these contentions and granted summary judgment for Mandell. Furthermore, the court allowed the sale of a motor vehicle owned by
Stromberg, with one-half the proceeds to go to Mandell and onehalf to go to Mrs. Stromberg's attorney.
1.

Judgment

0=, 181(2)
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Summary judgment is appropriate only when there is no genuine
issue as to any facts material to the dispute between the parties.
2.

Judgment

C---

186

The facts are to be viewed most favorably to the nonmoving
party when summary judgment is the issue.
3. Judgment

0

185(2)

Summary judgment requires the proponent to prove the absence
of genuine issues of material fact, and all doubts are resolved against
him.
4.

Equity

0

39(2)

Once equitable jurisdiction is established, a purely legal remedy
may be applied.
5.

Equity

1

"Equitable jurisdiction" merely means a court of chancery ought
not act if such jurisdiction is lacking and not that it has no power
to act.
6.

Equity

C

72(1)

Laches can bar a claim only if there was unreasonable delay
which resulted in a"change of condition prejudicial to defendant.
7.

Equity

C

65(1)

The concept of unclean hands is based on the idea that one
who has violated conscience, good faith, or other equitable principle
should have the doors of the court of equity closed to him.
8.

Equity

0

65(3)

The defense of unclean hands is available only where the conduct
of the plaintiff is directly related to the transaction on which the suit
is based and where the alleged conduct of the plaintiff forms a part
of the transaction.
Michael J. Rich, Esquire, of Morris, Nichols, Arsht & Tunnell,
Georgetown, Delaware, for plaintiff.
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I. Garry Guerke, Esquire, of Parkowski, Noble & Guerke, Dover,
Delaware, for defendant.
HARTNETT,

Vice-Chancellor

In this suit, plaintiff (styled "petitioner" in the complaint) seeks
an accounting of funds embezzled from him by defendant Patricia
Stromberg. He also seeks the imposition of a constructive trust upon
property now owned or held by Mrs. Stromberg and her husband.

Plaintiff has moved for an order entering summary judgment against
Mrs. Stromberg for the sums claimed to have been misappropriated.
Mrs. Stromberg asserts that there remain questions of fact which
require denial of the motion. Plaintiff has demonstrated that he is
entitled to summary judgment against Mrs. Stromberg for the sum
which she has admitted embezzling.
I
The essential facts are undisputed. Between October of 1979
and June of 1982 Mrs. Stromberg served plaintiff as an administrative
assistant. There is a dispute as to whether she was employed directly
by plaintiff or by a corporation with her primary responsibility to
someone other than plaintiff.
On April 23, 1984, Mrs. Stromberg plead guilty in the Circuit
Court for Montgomery County, Maryland, to seven counts of felony
theft for embezzlement of over $300,000 from the plaintiff. Deposition
evidence of a journalist and Mrs. Stromberg's daughter showed
conclusively that she admitted to them that she had embezzled the
funds. Indeed, Mrs. Stromberg does not deny that an embezzlement
by her occurred.
The funds were apparently spent to acquire realty and personalty
which is either in Mrs. Stromberg's name or in the joint names of
her and her husband. Two restraining orders were entered by me
enjoining Mrs. Stromberg, individually, and Mr. and Mrs. Stromberg, jointly, from selling or encumbering this property.
II
[1,3] Summary judgment is appropriate only where there is no
genuine issue as to any acts material to the dispute between the
parties. Nash v. Connell, Del. Ch., 99 A.2d 242 (1953); Smith v.
Berwin Builders, Inc., Del. Super., 287 A.2d 693 (1972). The facts
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are to be viewed most favorably to the nonmoving party. Afatas v.
Green, Del. Super., 171 A.2d 916 (1961). The proponent must prove
the absence of any genuine issue of material fact, and any doubts
must be resolved against him. Brown v. Ocean Drilling & Exploration
Co., Del. Supr., 403 A.2d 1114 (1979). Any facts set forth under
oath by the movant which remain uncontroverted by the opponent,
however, will be assumed to be true. Tanzer v. International Gen.
Indus., Inc., Del. Ch., 402 A.2d 382 (1979).
III
Mrs. Stromberg first argues that this Court does not have
jurisdiction to enter judgment against her. In effect, Mrs. Stromberg
is rearguing what has already been determined in this lawsuit and
is the law of this case.
On January 11, 1984, I denied defendants' motion to dismiss
for lack of subject matter jurisdiction. The complaint alleges fraud
which will support the imposition of a constructive trust and I found
that the remedy at law would therefore be inadequate. I also found
that because plaintiff seeks an accounting, the existence of a fiduciary
relationship would not be mandatory to support equitable jurisdiction
in a case such as this, where the accounting sought is so complicated
as to make it difficult for a jury to determine the true state of the
account.
[4] Because there is no question that Mrs. Stromberg embezzled
funds from plaintiff, it is not necessary for plaintiff to show the
fiduciary duty of Mrs. Stromberg in order for equity to grant recovery. It is obvious that recovery should be had for Mrs. Stromberg's
conversion of these funds. Since the requested accounting and imposition of a constructive trust upon property held jointly by the
defendants are equitable remedies, equity has jurisdi&ion in the case
and may go on and provide a remedy for the conversion even if
purely legal remedies are involved. New Castle County Volunteer Fireman's Association, et at v. Bel vedere Volunteer Fire Company, Del. Supr.,
202 A.2d 800 (1964); 1 POMEROY'S Equity Jurisprudence§231. The
existence of a fiduciary relationship is therefore immaterial and Mrs.
Stromberg's denial that such a relationship existed does not give rise
to such a genuine issue as to any material fact as would preclude
the entry of judgment.
[5] In seeking to reargue the question of subject matter jurisdiction, Mrs. Stromberg misconceives the nature of equitable jurisdiction. Unlike other jurisdictional issues, "equitable jurisdiction"
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merely means that a Court of Chancery ought not to act if such
jurisdiction is lacking-not that it has no power to act. Once the
Court of Chancery exercises jurisdiction, a decree entered by the
Court can only be considered as erroneous (if it is) and not void.
It can only be attacked by appeal or direct attack. I have already
held that this Court has jurisdiction over this controversy and there
will be no reconsideration of that issue in the absence of an appellate
mandate. See McCLINTOCK On Equity §40 (1948) and 30 C.J.S.,
Equity §84 (1965).
IV
Mrs. Stromberg also claims that the exact amount of the funds
embezzled remains in question. It appears, however, that the only
genuine issue of fact is whether Mrs. Stromberg embezzled $317,791.95
or $322,000. In her amended answer Mrs. Stromberg admits that
all of the checks shown in Exhibit "A" of the Complaint "were
drawn, endorsed or signed by Patricia Stromberg without the knowledge or permission of the plaintiff." These checks total $317,791.95.
Plaintiff claims in his letter of July 31, 1984, that Mrs. Stromberg
plead guilty to forgery theft in the sum of $322,241.95 but plaintiff's
letter does not state where that fact appears in the record ofthis
case and I have not been able to find that it does. I will therefore
enter judgment for the lesser amount. Plaintiff, if he is foolish enough,
may seek a trial on the issue of whether any other additional sums
are due.
Mrs. Stromberg also raises the issue of laches and unclean hands.
Neither of these defenses have any merit.
[6] In order for laches to bar a claim there must have been an
unreasonable delay which resulted in a change of condition prejudicial
to defendant. Robert 0. v. Ecmel A., Del. Supr., 460 A.2d 1321
(1983). Even if the defendants could show the unreasonableness of
the delay, there is no suggestion whatsoever that the delay caused
a change of condition which would inequitably prejudice defendants.
[7] Defendants also assert the claim of unclean hands arising
out of the counterclaim whereby Mrs. Stromberg asserts a claim as
to plaintiff's alleged "intentional interference with contractual relationship" involving a real estate development plan. Plaintiff apparently informed a potential investor in a real estate development
partnership, in which Mrs. Stromberg was a principal, of the criminal
charges pending against Mrs. Stromberg. The concept of unclean
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hands is based upon the idea that one who has violated conscience,
good faith, or other equitable principle should have the doors of the
court of equity closed to him. 2 POMEROY'S Equity Jurisprudence
§397. Even if the plaintiff informed the potential investor of the
pendency of the criminal charges, this could not be a violation of
conscience or good faith. The criminal charges were pending and
had a strong foundation. A plaintiff who has spoken the truth should
not be barred from equity because the truth proved injurious to the
defendant.
[8] The defense of unclean hands is available only where the
conduct of the plaintiff is directly related to the transaction on which
the suit is based and where the alleged conduct of the plaintiff forms
a part of the transaction in controversy. 30 C.J.S., Equity §98 (1965);
In re Farm Industries, Inc., Del. Ch., 196 A.2d 582 (1963); Walter v.
Walter, Del. Supr., 136 A.2d 202; Eastern States Petroleum Co. v.
Universal Oil Products Co., Del. Supr., 8 A.2d 80; Sharpless-HendlerIce
Cream Co. v. Davis, Del. Ch., 151 A. 162 (1930).
Defendants claim of "intentional inference" as set forth in their
counterclaim is a claim not directly related to the issue of whether
Mrs. Stromberg stole over $300,000 from the plaintiff and defendants
counterclaim cannot defeat plaintiff's motion for summary judgment.
VI
There is also pending a motion of the defendants for permission
to sell a certain motor vehicle owned by them but subject to the
restraining order.
I direct that the motor vehicle be sold by Mr. Guerke and that
the net proceeds from the sale be distributed one-half to plaintiff in
partial payment of his claim and one-half to Mr. Guerke in partial
payment of his attorney fees.
Plaintiff may submit a proposed order.
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SCARI v. SCARI'S DELIVERY SERVICE, INC.
No. 7552
Court of Chancery of the State of Delaware, New Castle
December 17, 1984
Plaintiff, Harry Scari, and defendants, Scari's Delivery Service,
Inc., entered into a contract which stated that Scari's Delivery Service, Inc. agreed to provide an office and a telephone for use by Scari
without any charge. Scari's Delivery Service had moved after the
contract was entered into.
Plaintiff sought to have the contract specifically enforced by
requiring defendants to furnish him with an office at the present
place of business of defendant. Defendants offered plaintiff an office
at another location and claimed they had no obligation to provide
plaintiff with an office at their place of business. Defendants moved
to dismiss the specific enforcement action, claiming that plaintiff had
an adequate remedy at law, and that the court thus did not have
jurisdiction.
The court. of chancery, per Vice-Chancellor Hartnett, held that
it had jurisdiction to enforce the agreement if it was unique. Since
the contract language was ambiguous, plaintiff had to be given an
opportunity to show that defendants agreed to furnish him with an
office at a particular place.
The court, therefore, denied defendants' motion to dismiss.
1. Pleadings

0

354(2)

A motion to dismiss a complaint will not be granted unless it
appears with a reasonable certainty that the complaint does not state
a claim under any set of facts which could be proven to support it.
2.

Equity

0

1

Whether or not equitable jurisdiction exists is to be determined
by an examination of the allegations in the complaint viewed in the
light of what plaintiff really seeks to gain by bringing his cause of
action.
3.

Trade Regulations

= 541

The court of chancery does have jurisdiction to enforce a license
if the license is unique.
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4.

C

Evidence

448

If the language of a contract is ambiguous, parol evidence can
be adduced to explain its meaning.
Henry E. Gallagher, Jr., Esquire, of Connolly, Bove & Lodge,
Wilmington, Delaware, for plaintiff.
Michael J. Goodrick, Esquire, of Theisen, Lank, Mulford & Goldberg, of Wilmington, Delaware, for defendants.
HARTNETT,

Vice-Chancellor

The complaint seeks to have specifically enforced a provision in
a contract. Defendants moved to dismiss the action claiming that
plaintiff had an adequate remedy at law and therefore this court
does not have jurisdiction to hear the complaint. 10 Del. C. §341.
The disputed provision in the lease states:
"(7) Scar's Delivery Service, Inc. [a defendant], agrees to
provide an office and a telephone for use by Scari [the
plaintiff] without any charge being made to Scari therefor.
In addition, in consideration of consulting services, which
from time to time may be required from Scari, it is agreed
that Scar's Delivery Service, Inc. shall provide Blue Cross
and Blue Shield family coverage for Harry Scari and Anne
Scari for the length of his consulting relationship with Scar's
Delivery Service, Inc."

The plaintiff alleges that the intention of the parties to the
contract was that defendants were to furnish plaintiff with an office
at defendant Scari's Delivery Service, Inc.'s place of business. Plaintiff formerly owned all the stock of Scar's Delivery Service, Inc.
but sold it to defendant Joseph Sardo and others pursuant to the
contract which is the subject of this suit. Scari's Delivery Service,
Inc. has moved since the contract was entered into. Plaintiff therefore
seeks to have the contract specifically enforced by requiring defendants to furnish him with an office at the present place of business
of Scari's Delivery Service, Inc. The defendants have offered to
furnish plaintiff with an office at another location and urge that
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because the contract does not state that the office location be at
Scari's Delivery Service, Inc., there is no basis for a decree of specific
performance requiring defendants to furnish an office at a particular
location.
II
[1] A motion to dismiss a complaint will not be granted unless
it appears with a reasonable certainty that the complaint does not
state a claim under any set of facts which could be proven to support

it. Fish Engineering Corp. v. Hutchinson, Del. Supr., 162 A.2d 722
(1960); Clark v. State, Del. Supr., 269 A.2d 59 (1970).
[2] Whether or not equitable jurisdiction exists is to be deter-

mined by an examination of the allegations in the complaint viewed
in the light of what plaintiff really seeks to gain by bringing his
cause of action. Hughes Tool Co. v. Fawcett Publications, Inc., Del. Ch.,
297 A.2d 428 (1972).
III

[3] This court does have jurisdiction to enforce a license agreement if the license is unique. Cheese Shop International v. Steele, Del.
Supr., 311 A.2d 870 (1973). The possibility exists that the agreement
can be construed to be a license and that the court could find that
the agreement confers a unique right upon plaintiff.
IV
[4] If the language in the contract was ambiguous and clearly
provided that plaintiff had no right to be provided an office in a
specific location, then plaintiff would have no cause of action in this
court. Unfortunately, I find that the language in the contract is
ambiguous because it does not contain many of the essential particulars, such as the location of the office, its type, size, or whether

it is to be furnished or unfurnished. Carried to a logical extreme,
if the view of the defendants is correct, an office could be furnished
at a remote location. I therefore find that the language in question
is ambiguous and parol evidence can be adduced to explain its
meaning.
Plaintiff has filed an affidavit which states, in effect, that the
true intention of the parties was that defendants would furnish an
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office for plaintiff at the place of business of Scari's Delivery Service,
Inc. wherever it may be.
This affidavit is uncontroverted and therefore must be accepted
as being true for the purposes of the pending motion. Tanzer v.
International Gen. Indus., Inc., Del. Ch., 402 A.2d 382 (1979).
Needless to say, plaintiff bears a heavy burden to prove that
the agreement is as he says it is but he must be given the opportunity
to show that defendants agreed to furnish him an office at the place
of business of Scari's Delivery Service, Inc. even though it has now
been relocated.
Defendants' motion to dismiss is denied.
IT IS SO ORDERED.

SEIBERT v. HARPER & ROW, PUBLISHERS, INC.
No. 6639
Court of Chancery of the State of Delaware, New Castle
December 5, 1984
The plaintiff, a Harper & Row shareholder, brought a class and
derivative action attacking the 1981 repurchase by Harper & Row
of approximately one-third of its outstanding stock from Minneapolis
Star & Tribune Company (MST). Defendants were the nine directors
of Harper & Row, two MST executives who were Harper & Row
directors at relevant times, MST, and Harper & Row. Plaintiff
moved to amend her complaint. Defendants moved to dismiss the
derivative claim for failure to make a demand prior to instituting
suit and for failure to allege facts sufficient to establish that demand
would have been futile. Defendants also moved to dismiss or, in the
alternative, for summary judgment with respect to plaintiff's proxy
claims.
The court of chancery, per Vice-Chancellor Berger, held that
(1) plaintiffs amended complaint would be the basis for deciding
defendant's motion to dismiss; (2) the letter from plaintiff's co-counsel
to the Harper & Row board of directors did not provide an opportunity for the board of directors to correct any purported wrongs
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and thus did not constitute a demand under Chancery Court Rule
23.1; (3) defendant directors' exercise of voting rights over approximately thirty percent of Harper & Row's stock established a reasonable doubt that the directors were "interested" for purposes of
the demand requirement; and (4) defendant's motion to dismiss or
for summary judgment with respect to plaintiffs' proxy claims would
not be granted in full because there was insufficient evidence to
conclude that the Harper & Row stockholders would not have considered certain information important in deciding how to vote.
1. Pleadings

0-

229

Motions to amend normally will be denied only on a showing
of prejudice, undue delay, or legal insufficiency.
2.

Corporations

C--

206(3)

A letter to the board of directors which complained that a stock
repurchase was not in the best interests of the shareholders or employees and which failed to provide an opportunity for the board of
directors to correct any purported wrongs did not constitute a demand
under Chancery Court Rule 23.1. DEL. CH. CT. R. 23.2.
3.

Corporations

4=- 206(3)

A letter to the board of directors which complained that a stock
repurchase was not in the best interests of the shareholders or employees and which was sent one month before final agreement and
three months before proxy statement was disseminated did not constitute a demand under Chancery Court Rule 23.1 because defendant
directors had no notice that counsel's concern about the transaction
had not been satisfied by the proxy material provided by defendant
corporation. DEL. CH. CT. R. 23.1.
4.

Corporations

Or-

206(9)

A letter to the board of directors which complained that a stock
repurchase was not in the best interests of the shareholders and which
failed to address all of the claims in the amended complaint did not
provide an opportunity for the board of directors to correct any
purported wrongs and was therefore insufficient to satisfy the demand
requirements of Rule 23.1. DEL. CH. CT. R. 23.1.
5.

Corporations

0= 206(4)

In reviewing "demand refused" allegations, a reasonable doubt
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is created that directors are disinterested and independent and the
challenged transaction was otherwise the product of a valid exercise
of business judgment. DEL. CH. CT. R. 23.1.
6.

Corporations

0:

206(4)

The fact that directors failed to act in response to a letter which
complained that a stock repurchase was not in the best interests of
the shareholders or employees and which was sent one month before
final agreement and three months before proxy statement was disseminated does not create a reasonable doubt as to directors disinterestedness or independence. DEL. CH. CT. R. 23.1.
7.

Corporations

C

206(4)

An allegation that four of nine directors held management positions and that a fifth director's interest stems from the fact that
he is a cousin of a director who heads a subsidiary of defendant
corporation did not provide a basis for concluding that a majority
of the board was interested by virtue of their executive positions
with the company. DEL. CH. CT. R. 23.1.
8.

Corporations

C

206(4)

Stockholders claim in derivative action that a majority of the
directors participated in and approved the alleged wrongs is not a
basis for excusing demand. DEL. CH. CT. R. 23.1.
9.

Corporations

0= 206(4)

An allegation that the defendant directors were interested because
a stock repurchase enabled them to control over thirty percent of
the corporation's stock is sufficient to establish a reasonable doubt
that they were interested for the purposes of a demand excused
allegation.
10.

Corporations

c

187

In judging the adequacy of information disclosed in defendant
corporation's proxy statement seeking shareholder approval of stock
repurchase, the proxy claims must be measured against standard
requiring disclosure of all germane facts; that is, all facts which a
reasonable stockholder would consider important in deciding how to
vote on the transaction.
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50

(-

Management is not required by truth-in-proxy provisions to
discuss the panoply of possible alternatives to the course of action
it is proposing.
12.

Securities Regulation

50

o

For information in proxy statement concerning repurchase of
previously issued stock to constitute a full and adequate disclosure,
the proxy statement need not disclose facts known or reasonably
available to the stockholders.
13.

Securities Regulation

C

50

Proxy materials are only required to disclose all germane facts;
they need not include opinions or possibilities, legal theories, or
plaintiffs characterization of the facts.
14.

Federal Civil Procedure

o

187

A stockholder is entitled to bring a direct action for proxy violations
notwithstanding the fact that the underlying transactions involved a
claimed injury to the corporation.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiff.
Lewis S. Black, Jr., Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant Harper & Row, Publishers,
Inc.
jack B. Jacobs, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for individual defendant directors.
E. Norman Veasey, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendant Minneapolis Star & Tribune
Company.
BERGER,

Vice-Chancellor

This is a class and derivative action attacking the 1981 repurchase
by Harper & Row, Publishers, Inc. ("Harper & Row") of approximately one-third of its outstanding stock from Minneapolis Star &
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Tribune Company ("MST") (the "Buy Back"). The complaint,
brought by a Harper & Row stockholder, names as defendants the
nine directors of Harper & Row, two MST executives who were
Harper & Row directors at relevant times, MST and Harper &
Row.
Defendants moved to dismiss shortly after the complaint was
filed and renewed their motion after plaintiff amended her complaint
in May, 1982. Following briefing on defendants' motion, plaintiff
moved for leave to amend in September, 1983 and again in August,
1984. Defendants oppose plaintiffs motions although they argued
their motion to dismiss on the assumption that the amendments
would be allowed. They correctly anticipated the Court's ruling on
plaintiff's motions to amend.
[1] Motions to amend normally will be denied only on a showing
of prejudice, undue delay or legal insufficiency. Sot land v. OAF
Corporation, Del. Ch., C.A. 6876, Longobardi, V.C. (March 24,
1983). Defendants do not contend that they are prejudiced by the
amendments, which add some factual detail and raise an additional
proxy statement non-disclosure claim. Although defendants do argue
that the newly alleged non-disclosure claim is subject to dismissal
for the same reasons advanced in support of their motion to dismiss,
it seems more appropriate to include all of plaintiffs current claims
in deciding the motion to dismiss. See Good v. Texaco, Inc., Del. Oh.,
C.A. 7501, Brown, C. (May 14, 1984).
The details of the Buy Back, as alleged in the amended complaint, may be summarized as follows. Prior to the Buy Back, MST
had been Harper & Row's largest stockholder-owning approximately
33% of its 3,068,323 shares outstanding. On August 4, 1981, Harper
& Row announced that it had agreed to repurchase the stock held
by MST (the "MST shares") for $20 per share. On that date Harper
& Row stock was trading at slightly over $12 per share in the overthe-counter market. Kidder, Peabody & Co., Inc. ("Kidder, Peabody") opined that the $20 Buy Back price represents a fair value
for the MST shares.
The announcement explained that most of the stock acquired
in the Buy Back would be transferred to a new Harper & Row
Employee Stock Plan ("ESP") that would replace the existing Retirement Plan. The remaining MST shares were to be sold to Harper
& Row's Profit Sharing Plan ("PSP"). The stock to be held by the
ESP and PSP were to be voted at the direction of Harper & Row's
directors.
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Harper & Row issued a proxy statement dated November 10,
1981 seeking stockholder approval of the Buy Back, creation of the
ESP and amendment of the PSP. The proxy statement allegedly was
materially misleading in that it:
(1) Falsely suggests that the creation of the ESP was dependent
on the Buy Back when, in fact, the stock needed for the ESP could
have been obtained through a tender offer or open market purchases;
(2) Fails to explain that "implicit" in the Kidder, Peabody
fairness opinion was the value of the control factor associated with
the block of MST stock and that the increment representing the
control factor has "no particular value" to Harper & Row;
(3) Fails to state that the termination of the Retirement Plan
served no proper purpose, was necessary to finance the ESP and
Buy Back, and would "most likely" impair Harper & Row's ability
to attract management and employees;
(4) Fails to disclose the opposition of Harper & Row's stockholders, such as plaintiff, to the Buy Back; and
(5) Fails to disclose that the bank that had been trustee for the
PSP resigned because it feared that it might be charged with breach
of fiduciary duty in litigation over the Buy Back.

The amended complaint also alleges, as a derivative claim, that
MST and the individual defendants breached their fiduciary duties
by approving the Buy Back at an excessive price for the primary
purpose of entrenching management and by replacing the Retirement
Plan, which had been funded with a diversified portfolio of investments, with the ESP, which plaintiff alleges is a less attractive
retirement plan because the ESP's sole investment is Harper & Row
common stock.
Defendants moved to dismiss the derivative claim for failure to

make a demand prior to instituting suit and for failure to allege
facts sufficient to establish that demand would have been futile. On
this point, the amended complaint alleges, alternatively, that demand
was made and refused by correspondence dated August 10 and August
14, 1981 or that demand was excused. The allegations as to the
futility of demand are that (1) the individual defendants failed to
take any action following the August, 1981 correspondence, thereby
demonstrating their "conclusive bias" against instituting this litigation; (2) the entire Harper & Row board of directors is interested
because, pursuant to the ESP and PSP, the board has the power to
direct the vote of the MST shares which constitute the controlling
block of Harper & Row common stock; (3) a majority of the board
members are interested in entrenching themselves in management
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through the voting control mentioned above; and (4) a majority of
the board members participated in and approved the wrongs alleged
and thus are "biased against the interests of the company, its share
holders and this lawsuit."
[2] Turning first to the "demand refused" allegation, the August
10, 1981 letter from plaintiff's co-counsel to the Harper & Row
board of directors does not constitute a demand under Chancery
Court Rule 23.1. The letter, written by counsel as a stockholder
and a representative of other Harper & Row stockholders, states
that:
Based on the facts known to us, we believe the announced agreement in principle to purchase the block of
shares owned by the Minneapolis Star is not in the best
interest of the shareholders or the employees of Harper &
Row.
It goes on to identify four "areas of concern" and requests the
opportunity to meet with the board of directors to discuss the matter.
Although the letter does express some opposition to the proposed
Buy Back, its stated purpose was not to demand that specific corrective action be taken. Rather, as noted, the letter asks that counsel
be given the opportunity to discuss the matter in person with the
entire board of directors. Harper & Row's written response attempted
to allay the concerns expressed by plaintiff's counsel and stated that
it would be impracticable to hold the requested meeting with the
board of directors.
[3] The timing of counsel's letter also supports the conclusion
that it was not a "demand" letter under Rule 23.1. Counsel's
concerns were based upon facts then known-presumably from the
August 4, 1981 announcement of the agreement in principle with
MST. The final agreement was not executed until approximately
one month later and the proxy statement was not disseminated until
almost three months after counsel's correspondence. There is no
evidence that the purported demand was renewed after plaintiff's
counsel had the opportunity to review the details of the proposed
transaction as set forth in the proxy statement. Accordingly, Harper
& Row's directors had no notice that counsel's concerns about the
transaction had not been satisfied after more complete information
was provided.
[4] Finally, several of the claims in plaintiff's amended complaint
were not addressed in the August letter and two of the four "areas
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of concern" enumerated in the letter were not included as claims
in this litigation. Specifically, the claim that the Buy Back price was
excessive and that the Buy Back was designed for the primary purpose
of entrenching management were not contained in counsel's letter.
Conversely, the concern that a pension fund investment in Harper
& Row stock will yield insufficient return and that certain real estate
should not be sold because of poor market conditions is not included
in the amended complaint. One of the purposes of the demand
requirement is to provide an opportunity for the board of directors
to correct any purported wrongs and thus avoid the expense of
litigation. See Bergstein v. Texas International Company, Del. Ch., 453
A.2d 467 (1982). Counsel's August, 1981 letter did not provide such
an opportunity and, thus, is insufficient.
[5-8] In reviewing the "demand excused" allegations, the
standard to be applied is whether the facts alleged create a reasonable
doubt that "(1) the directors are disinterested and independent; and
(2) the challenged transaction was otherwise the product of a valid
exercise of business judgment." Aronson v. Lewis, Del. Supr., 473
A.2d 805, 814 (1984). Three of the four "demand excused" allegations are without merit. The fact that the directors failed to act
in response to the August, 1981 letter from plaintiffs counsel does
not create a reasonable doubt as to their disinterestedness or independence for the reasons set forth above. Nor do the allegations in
the amended complaint provide a basis for concluding that a majority
of the Harper & Row board was interested by virtue of their executive
positions with the company. Only four of the nine directors allegedly
hold management positions. The fifth director's alleged "interest"
stems from the fact he is the cousin of the director who heads a
subsidiary of Harper & Row. This fact, without more, is insufficient
to demonstrate domination and control by the interested director.
Aronson v. Lewis, supra at 816. Finally, the allegation that a majority
of the directors participated in and approved the alleged wrongs has
been flatly rejected as a basis for excusing demand. Pogostin v. Rice,
Del. Supr., 480 A.2d 619 (1984).
[9] The remaining "demand excused" allegation, however, has
merit, following the analysis in Good v. Texaco, Inc., supra. Plaintiff
alleges that the entire board of directors is interested in that the Buy
Back and related transactions enabled the board to obtain voting
control over approximately 30% of Harper & Row's stock. Under
the Buy Back, the MST shares were placed in the ESP and PSP
and those shares are required to be voted at the direction of the
defendant directors except to the extent that the stock in the ESP
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is attributable to employees whose benefits are vested. The amended
complaint alleges that only 3% of the MST shares are now held by
the ESP were attributable to such vested benefits as of June 30,
1982 and that the vested percentage will increase somewhat from
year to year.
The relevant facts in Good parallel those alleged here. In Good,
the defendant directors of Texaco, Inc. ("Texaco") agreed to purchase 9.7% of Texaco's common stock accumulated by the Bass
defendants at a premium of 12% over market. Pursuant to the
purchase agreement, Texaco was obligated to pay for a portion of
the stock at issue in cash and to issue voting preferred stock to the
Bass defendants in exchange for the remaining Texaco shares. The
agreement required that the Bass defendants vote the preferred stock
as instructed by Texaco's board of directors, thereby giving the board
voting control over approximately 5 % of Texaco's outstanding shares.
In addition, at an annual meeting scheduled shortly after the stock
purchase, Texaco's stockholders were being asked to approve an
amendment to its Certificate of Incorporation whereby an 80% vote
would be necessary to approve certain business combinations. The
Good complaint alleged that the stock purchase constituted a waste
of corporate assets by using corporate funds to acquire 5% of the
stockholder voting power for Texaco's board of directors. Chancellor
Brown found that these facts were sufficient to excuse demand:
The interestedness charged to the directors is that they have
benefited personally from the transaction complained of by
acquiring at corporate expense the right to control the vote
of corporate shares which they do not own.

Since this power to vote the shares of the Bass defendants hereafter is alleged to be a power acquired for the
board of directors itself, it follows that all board members
are necessarily interested personally in the transaction they
are alleged to have wrongfully approved. Under these circumstances, it seems without question that the defendant
directors have such an interest as would deprive them of
the protection of the business judgment rule at this threshold
stage of the proceedings. As such, as I view the factual
allegations of the complaint, and as indicated by Aronson,
futility of demand has been established. Good v. Texaco, Inc.,
supra, Slip Op. at 10-11.
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Defendants argue that Good is distinguishable on two grounds,
First, they note that the Good complaint alleged that all of the Texaco
directors received compensation for serving as directors whereas the
amended complaint here does not allege that the non-management
directors of Harper & Row obtained any monetary benefit from their
positions. Second, defendants point out that the Texaco directors
obtained an unfettered right to vote the repurchased shares whereas
Harper & Row's directors must vote the ESP and PSP shares as
fiduciaries for the Harper & Row employees.
These di.tinctions do not appear to be critical to the holding
in Good. The Texaco directors' interest was based upon the benefit
they derived from obtaining voting control over a substantial block
of Texaco's stock at the corporation's expense. The Good analysis
did not focus on the Texaco directors' financial interest in remaining
directors but rather on the benefit conferred by the voting power
they acquired. Nor does the fact that the Harper & Row directors
must vote the MST shares as fiduciaries negate the voting benefits
they obtained. The defendant directors' exercise of their voting rights
may be limited by their fiduciary responsibilities but those voting
rights continue to be valuable rights sufficient to establish a reasonable
doubt that the directors are interested for purposes of the demand
requirement.
[10] Defendants also moved to dismiss or for summary judgment
with respect to plaintiff's proxy claims which were brought as a class
action. Defendants argue that the alleged deficiencies in the proxy
statement fail as a matter of law and that they are derivative claims
in any event because the Buy Back, if wrongful, caused harm to
the corporation as a whole and only indirectly injured the stockholders. The parties agree that the proxy claims must be measured
against the standard requiring disclosure of all germane facts-those
which a reasonable stockholder would consider important in deciding
how to vote on the transaction. See Lynch v. Vickers Energy Corp., Del.
Supr., 383 A.2d 278 (1977); T. S. C. Industries, Inc. v. Northway,
Inc., 426 U.S. 438 (1976).
[ 11] Plaintiff first claims that the reference in the proxy statement
to the "integral relationship" between the Buy Back and the creation
of the ESP is misleading because it falsely suggests that the ESP
could not have been set up without the repurchased MST shares.
In fact, Harper & Row could have obtained the stock necessary for
the ESP through open market purchases or a tender offer. This
claim fails for two reasons. First, although the Buy Back and creation
of the ESP were submitted to the stockholders together for approval
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as a single item, the provisions of the Buy Back and the ESP were
detailed separately and the operative documents (the Stock Purchase
Agreement dated September 15, 1981 and the Harper & Row,
Publishers, Inc. Employee Stock Plan effective May 1, 1981) were
attached to the proxy statement. Nowhere in the proxy statement
or in the attached underlying documents are the two transactions
made in any way dependent on each other. Thus, I find no merit
to plaintiff's characterization of the implications to be drawn from
the fact that the two proposals were presented to the stockholders
for approval as a single item. To the extent that plaintiff's claim
rests on the fact that alternative methods of funding the ESP were
not disclosed, her claim fails as a matter of law. "[Mianagement is
not required to discuss the panoply of possible alternatives to the
course of action it is proposing ....

."

Umbriac v. Kaiser, 467 F.

Supp. 548, 553 (D. Nev. 1979).
[12] Plaintiff's second claim is that the proxy statement fails to
explain that Kidder, Peabody considered the value of the control
premium associated with the MST shares in rendering its fairness
opinion and that the control premium was of no value to Harper
& Row. However, a proxy statement need not disclose facts known
or reasonably available to the stockholders. Rodman v. Grant Foundation,
608 F.2d 64, 70 (2nd Cir. 1979). It is generally known that a
substantial block of stock often will command a "control premium"
above current market rates and it is reasonable to expect that a
purchaser would have to pay the "control premium" regardless of
whether that premium has any value to the purchaser in question.
See Cheff v. Mathes, Del. Supr., 199 A.2d 548, 555 (1964). Thus, I
find that the second alleged proxy claim is without merit.
[13] Plaintiff's next two claims are that the proxy statement fails
to disclose stockholder opposition to the Buy Back and that the
termination of the Retirement Plan served no proper purpose and
likely would impair Harper & Row's ability to attract management.
Proxy materials are only required to disclose all germane facts. They
need not include opinions or possibilities, legal theories or plaintiff's
characterization of the facts. Umbriac v. Kaiser, supra; Berloglio v. Texas
International Company, 488 F. Supp. 630 (D. Del. 1980). Corporate
officials are not required to draw inferences, engage in "self-flagellation" or speculate as to alleged improper motives. Fisher v. United
Technologies Corp., Del. Ch., C. A. 5847, Hartnett, V.C. (May 12,
1981). The proxy deficiencies alleged here all fall into one or more
of these categories and thus fail as a matter of law.
Finally, plaintiff charges that the failure to disclose that the
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PSP's trustee resigned because of potential litigation over the Buy
Back is a material omission. This claim cannot be decided on the
present record. Plaintiff alleges that the trustee feared that it would
be charged with breach of fiduciary duty. Until the evidence as to
the reasons for the trustee's resignation is more fully developed, I
cannot conclude that the Harper & Row stockholders would not have
considered this information important in deciding how to vote. Accordingly, defendant's motion as to this proxy claim is denied.
[14] Finally, defendants argue that the proxy claims may only
be brought derivatively. Their argument was premised upon the
assumption that the derivative claims would be dismissed for failure
to satisfy the demand requirements of Chancery Court Rule 23.1.
Inasmuch as I have found that demand was excused, the remaining
proxy claim would be viable even if it were brought derivatively.
However, based upon the holding in J. L Case Co. v. Borak, 377
U.S. 426 (1964), I am satisfied that a stockholder is entitled to bring
a direct action for proxy violations notwithstanding the fact that the
underlying transaction involved a claimed injury to the corporation.
See Yamamoto v. Omiya, 564 F.2d 1319 (9th Cir. 1977). However, in
the context of the pending motions this Court was not asked and is
not deciding whether this plaintiff has standing to assert the proxy
violation claim as a class claim. See, e.g., Gaines v. Haughton, 645
F.2d 761 (9th Cir. 1981).
IT IS SO ORDERED.

TACTRON, INC. v. KDI CORP.
No. 7885
Court of Chancery of the State of Delaware, New Castle
January 4, 1985
The plaintiff Tactron brought an action pursuant to DEL. CODE
tit. 8, § 220 seeking a stocklist and stockholder breakdowns
from central depository systems which were readily available to the
defendant KDI Corporation. The plaintiff also sought all shareholder
ANN.
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information in the defendant's possession or reasonably obtainable
by the defendant from any other person or entity.
The court of chancery, per Vice-Chancellor Berger, first ruled
that the plaintiffs president was properly authorized by the plaintiff
to make the demand and then held that plaintiff was entitled to
those stockholder breakdowns which were readily available to the
defendant even if defendant did not request the information for itself.
The court also ruled, however, that the plaintiff was not entitled to
receive a second stockholder breakdown which merely duplicated
information contained in the first and that plaintiffs demand for all
information which the defendant had or could reasonably obtain was
overly broad and need not be complied with.
1. Corporations

C

181(2)

Upon proper demand, a party seeking to solicit written consents
or proxies is entitled to shareholder breakdowns readily available to
the corporation even if the corporation does not request those breakdowns itself.
2.

Corporations

0

181"(2)

A party is not entitled to stockholder breakdowns which are
merely duplicative of other breakdowns to be furnished by the defendant corporation.
3.

Corporations

C

181(2)

In a proxy contest a demand for all stockholder information
available to or readily obtainable by the defendant corporation appears to go beyond the scope of materials needed to prevent the
corporation from having an unfair advantage and need not be complied with.
David A. Drexler, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiff.
Stephen E. Herrmann, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

Plaintiff, Tactron, Inc. ("Tactron"), filed this action pursuant
to 8 Del. C. §220 seeking a stocklist and related documents from

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 10

defendant, KDI Corporation ("KDI"). Tactron's purpose, as stated
in its demands letter, is to solicit written consents or proxies therefor
to remove and replace a majority of the present members of the
KDI board of directors.
KDI resists the demand on two grounds: (1) E. Thomas Layton
("Layton"), Tactron's President and Chief Executive Officer, was
not authorized by Tactron to make the demand; and (2) the relief
sought is overbroad. As to the first issue, the minutes of a November
12, 1984 Tactron board meeting indicate that the following action
was taken:
. [T]he Directors unanimously authorized the officers to
develop and evaluate a plan to acquire control of the Board
of Directors of KDI, to make an appropriate amendment
to the Schedule 13D if they deem such a plan feasible and
to take such other actions and execute such documents as
they may deem necessary or appropriate to carry out such
plan.
*

.

Although Tactron filed an amended Schedule 13D dated November
26, 1984 stating its present intent to solicit written consents to remove
and replace at least a majority of the present members of the board
of directors of KDI, Layton indicated at his deposition that the
officers of Tactron could not know if such a "plan" is feasible when
they do not know the provisions of KDI's by-laws. KDI argues that,
since the above-quoted language from the board meeting minutes
authorizes further action only after a determination that the plan is
feasible, the §220 stocklist demand has not yet been autfiorized.
At trial, Layton testified that the demand was authorized. He
was not cross-examined and I find that neither the Tactron board
minutes or Layton's deposition testimony are necessarily in conflict
with Layton's trial testimony. It can be reasonably inferred from
Layton's deposition that the Tactron board did not expect or require
a definitive conclusion on the feasibility of the plan before further
steps were authorized and the fact that the amended Schedule 13D
was filed is evidence that the plan was considered sufficiently feasible
to require disclosure. Accordingly, I find that the demand was authorized.
[1] The demand letter sets forth nine categories of stockholder
materials. KDI only takes issue with the production of the materials
requested in paragraphs 7-9. Paragraph 7 seeks stockholder breakdowns from central depository systems such as Cede & Co. KDI
acknowledges that these stockholder breakdowns are customarily pro-
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vided. See, e.g. Goldman v. Aegis Corp., Del. Ch., Civil Action 6396,
Hartnett, V.C. (April 7, 1981). However, KDI contends that it
should only be obliged to provide Tactron those breakdowns KDI
itself obtains. I disagree. These breakdowns are readily available to
KDI and should be made equally available to Tactron, even if KDI
does not request the information for itself. Hatleigh Corp. v. Lane
Bant, Inc., Del. Ch., 428 A.2d 350 (1981).
[2] In paragraph 8 of the demand letter, Tactron seeks a copy
of the material request form from Independent Election Corporation
of America. In its brief, and at oral argument, Tactron indicated
that this form contains information similar to that contained in Cede
& Co. breakdowns. However, no evidence was presented as to what
information is contained on these forms. Moreover, there is no record
that this information would be anything but duplicative of information
obtained pursuant to paragraph 7 of the demand letter. Accordingly,
the material sought pursuant to paragraph 8 of the demand letter
need not be produced.
[3] Finally, paragraph 9 seeks all stockholder information in
KDI's possession or which can be reasonably obtained from any
other person or entity. On the record before the Court, this catchall paragraph appears to go beyond the scope of materials needed
to prevent KDI from having an unfair advantage in the consent
solicitation process, and, therefore need not be produced.
In accordance with this opinion, KDI shall make available to
Tactron, at Tactron's expense, the materials requested in paragraphs
1-7 of the demand letter no later than noon on Tuesday, January
8, 1985 at KDI's offices in Cincinnati, Ohio or at such other office
as the parties may agree upon.
IT IS SO ORDERED.
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TACTRON, INC. v. KDI CORP.
No. 7884
Court of Chancery of the State of Delaware, New Castle
January 10, 1985

Plaintiff Tactron sought a stocklist and certain books and records
from defendant KDI. The court, after an earlier opinion which
concluded that the books and records demand was authorized, went
on to decide whether Tactron's purpose for inspecting the books and
records was proper and, if so, the scope of relief.
Finding the purpose proper, the court ordered KDI to make
available its bylaws and all amendments relating to a consent solicitation. All related subsequent amendments were ordered to be provided by the close of business on the day of their enactment. Lastly,
Tactron's request for board and executive committee minutes related
to these amendments was denied as was its request for legal opinions
and memoranda made in relation to certain preferred stock of KDI.
1. Corporations

C:=

181(1)

By statute, a proper purpose to inspect books and records is
one reasonably related to the requester's interest as a stockholder.
DEL. CODE ANN. TIT. 8, § 220 (1953).
2.

Corporations

0:= 181(1)

Inspection of records which may determine value of stock is
limited to those records which are "essential and sufficient."
3.

Corporations

0-

181(1)

Inspection of a limited category of documents within a relatively
short time frame does not constitute an undue intrusion on corporate
management.
David A. Drexler, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiff.
Stephen E. Herrmann, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor
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Plaintiff, Tactron, Inc. ("Tactron"), filed this action pursuant
to 8 Del. C. §220 seeking certain books and records from defendant,
KDI Corporation ("KDI"). At the same time, plaintiff filed a related
stocklist action (Civil Action No. 7885) and the two cases were tried
together on January 4, 1985. By letter opinion of the same date, I
decided the stocklist case and, for the reasons stated in that decision,
I find that the books and records demand made by E. Thomas
Layton ("Layton"), Tactron's President and Chief Executive Officer,
was authorized. There remain two issues for decision in this actionwhether Tactron's purpose for inspecting the books and records of
KDI is proper and, if so, the scope of relief.
KDI does not dispute that Tactron's purpose is, as stated in
its demand letter:
*

.

. to obtain information relating to record dates, quorums,

number of directors, amendments, procedures for the solicitation of written consents of stockholders and other provisions in connection with the solicitation of written consents
or proxies for the execution of written consents from the
holders of the outstanding voting securities of KDI to be
used to remove at least a majority of the present members
of the board of directors of KDI....
Defendant contends that, although a plan to solicit consent or proxies
may be a proper purpose for the inspection of stocklists, it does not
follow that the same is true for the inspection of books and records.
KDI relies upon the decision in Knop v. Precious Metals Holding, Inc.,
Del. Ch. C.A. No. 6173, Hartnett, V.C. (June 26, 1980) and the
absence of any contrary authority for its position that the demand
letter does not state a proper purpose.
[1] By state law, a proper purpose is one "reasonably related
to such person's interest as a stockholder." 8 Del. C. § 220(b). It
seems clear that Tactron's purpose satisfies this requirement. The
decision in Knop is not to the contrary. Inspection of books and
records was denied in Knop because plaintiff failed to establish any
need for the requested books and records, not because his purpose
was improper. As I see it, defendant's argument goes to the scope
of the relief requested.
[2] In cases where inspection is sought to value one's stock, our
courts consistently have limited the extent of that inspection to those
records which are "essential and sufficient" to accomplish the stated
purpose. State ex Tel Rogers v. Sherman Oil Co., Del. Super., 117 A.2d
122 (1922); Carroll v. C. M. & M. Group, Inc., Del. Ch., C.A. No.
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6351, Marvel, C. (September 24, 1981); Neely v. Oklahoma Publishing
Co., Del. Ch., C.A. No. 5293, Brown, V.C. (August 15, 1977). I
see no reason why that standard should not apply here, where the
demand is not related to any allegation of mismanagement. Cf
Skoglund v. Ormand Industries, Inc., Del. Ch., 372 A.2d 204 (1976).
The documents requested in paragraph 1 of the demand letterKDI's by-laws and any amendments thereto-are necessary to a
determination of the procedures for the solicitation of written consents, among other things. Accordingly, those documents must be
provided.
Paragraph 2 of the demand letter seeks all board and executive
committee minutes since January 1, 1984 which relate to amendment
of the by-laws. If Tactron is given the by-laws and all amendments,
it does not appear that the minutes would provide any additional
information relevant to its purpose. At trial, Layton testified that

Tactron needs to know if KDI is in the process of changing its bylaws. In other words, Tactron wants to be kept informed of KDI's

deliberations as well as the results of those deliberations (amendments
to the by-laws). I find that Tactron has not established a sufficient
need for these minutes to justify intruding on the KDI board's
functions by ordering production.
Paragraph 3 of the demand letter seeks all legal opinions and
memoranda with respect to the voting rights of the $4.00 NonCumulative Convertible Preferred Stock, Series D (the "Preferred

Stock"). The Certificate of Designation creating the Preferred Stock
states that it is non-voting stock except in limited circumstances
including the failure to pay dividends for two consecutive years. In
the event of non-payment of dividends, each share of the Preferred
Stock is entitled to 10 years.
Tactron introduced evidence indicating that at least since last
spring the preferred stockholders have been voting at KDI annual
meetings. Tactron does not understand how the Preferred Stock
voting rights could have been triggered. The Certificate of Designation provides that no common stock dividends may be paid unless
the preferred stock dividends are paid. Since common stock dividends
have been paid over the past two years, Tactron reasons that the
Preferred Stock dividends must have been paid and, therefore, the
Preferred Stock should have no voting rights. Layton testified that,
upon questioning representatives of KDI, Tactron was told that KDI
has a legal opinion stating that the Preferred Stock can vote.
Tactron argues that it needs to know how many consents will
be necessary to succeed in its effort to replace a majority of the
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current KDI board. Without the benefit of KDI's legal opinion on
the Preferred Stock's voting rights, Tactron will not know whether
to solicit consents from the preferred stockholders or to ignore them
on the theory that, notwithstanding KDI's position, the preferred
stockholders are not entitled to vote. KDI argues that the legal opinion
and related documents are protected by the attorney-client privilege
and that the documents sought in paragraph 3 of the demand letter
should not be produced in any event because the Preferred Stock
only has those rights set forth in the Certificate of Designation, a
copy of which is already in Tactron's possession.
Following trial, counsel for KDI submitted a letter to the Court
and opposing counsel setting forth the factual bases for KDI's position
that the Preferred Stock is entitled to vote. KDI represents that no
dividends were paid on the Preferred Stock during 1974 and 1975
and that those dividends have not been paid at any time since then.
Accordingly, the preferred stockholders have been voting since 1976.
Given this information, I find that the documents listed in paragraph
3 no longer are essential to Tactron. Accordingly, it is not necessary
to decide the privilege raised by KDI.
[3] Paragraph 4 of the demand letter seeks, in essence, a continuing update of the materials requested in the previous paragraphs.
At his deposition, Layton testified that this updated information

would be needed until February 28, 1985, the cut off date fixed for
determining the stockholders entitled to vote by consent. KDI objects

on the ground that such ongoing inspection rights would constitute
an undue intrusion on corporate management. Under the present
facts, where only a limited category of documents are at issue and
the time frame is relatively short, I am not persuaded by this
argument. Pursuant to paragraph 4 of the demand letter, KDI shall
provide to Tactron any amendments to KDI's by-laws relating to
the consent solici tation which are enacted on or before February
28, 1985.
In accordance with this decision, KDI shall make available to
Tactron its by-laws and all amendments which relate in any way to
the consent solicitation. This material shall be provided to Tactron,
at its expense, no later than 10 a.m. on January 11, 1985. All
subsequent amendments shall be provided to Tactron at or before
the close of business on the day on which the amendments are
enacted.
IT IS SO ORDERED.
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VIDEO OF DELAWARE, INC. v.
SILVER SCREEN VIDEO, INC.
No. 7890
Court of Chancery of the State of Delaware, New Castle
December 27, 1984
Plaintiff, Video of Delaware, was assigned all assets and contracts
of "Hollywood Home Video," including a licensee agreement which
permitted defendant WEW, Inc. to use the trade name "Hollywood
Home Video." Defendant WEW changed its name to Silver Screen
Video and did not use the trade name Hollywood Video.
Plaintiff sought a mandatory injunction to force the defendant
to use the trade name. The court of chancery, per Vice-Chancellor
Hartnett, stated that a mandatory injunction should only be awarded
in a clear case, free from doubt. Since there was nothing in the
agreement that required the defendant to use the trade name "Hollywood Home Video," the court ordered that the application for
preliminary injunctive relief be denied.
1.

Injunction

0;

5

A mandatory injunction should only be awarded in a clear case,
free from doubt.
Richard E. Franta, Esquire, of Funk, Franta and Hauge, Newark,
Delaware, for plaintiff.
David Nicol Williams, Esquire, of Williams, Gordon & Martin,
Wilmington, Delaware, for defendant.
HARTNETT, Vice-Chancellor
Plaintiff seeks a preliminary mandatory injunction requiring
defendant to use the trade name "Hollywood Home Video" at its
locations in Elkton, MD and Middletown, DE. Plaintiff has not
borne its burden of showing that it is entitled to a preliminary
mandatory injunction and its application, therefore, must be denied.
The plaintiff, Video of Delaware, Inc., is the assignee of Hollywood Home Video, Inc. The defendant, Silver Screen Video, Inc.,
was formerly WEW, Inc.
Hollywood Home Video, Inc. ("Hollywood"), the plaintiff's
predecessor, has been engaged in the business of renting and selling
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home video tapes at a number of locations in Delaware and elsewhere.
On November 30, 1983 Hollywood entered into a contract with
WEW, Inc. ("WEW"), the former name of defendant, whereby
WEW would market video tapes and equipment under the trade
name Hollywood Home Video in consideration of certain payments
to Hollywood. The Agreement, dated November 30, 1983, is termed
a "Working Agreement". Paragraph 7 of the complaint alleges: "the
two corporations would operate, as a common venture, a video
equipment and tape sales and rental business, pursuant to the terms
and conditions set forth in said Working Agreement." The Agreement is unclear, however, as to the exact relationship between the
parties but it is apparently a license agreement which permits the
defendant to use the trade name Hollywood Home Video.
On December 2, 1983 Hollywood sold or assigned to the plaintiff,
Video of Delaware, Inc., all its "right, title and interest" in certain
assets, including its trade name, "Hollywood Home Video", and
the Agreement of November 30 with WEW.
The business relationship between plaintiff and defendant apparently went smoothly until October, 1984. On October 9 three of
plaintiff's employees quit to go to work for defendant. On October
30, without notice to plaintiff, WEW changed its name to Silver
Screen Video, Inc. ("Silver Screen"), and the September payment
of $100 owed to plaintiff was made three weeks late. Nonetheless,
plaintiff continued to sell and to deliver tapes and equipment to
defendant in October and November.
On December 17, 1984 plaintiff, alleging a breach of the Agreement, brought this action seeking to specifically enforce the Agreement, an accounting, a temporary restraining order and other relief.
Only plaintiff's prayer to force defendant to use the trade name is
presently before me for decision, however.
[1] A mandatory injunction should only be awarded in a clear
case, free from doubt. Richard Paul, Inc. v. Union Imp. Co., Del. Ch.,
86 A.2d 744 (1952); Steiner v. Simmons, Del. Supr., 111 A.2d 574
(1955).
There is nothing in the Agreement which indicates that the
defendant is required to use the trade name "Hollywood Home
Video". It merely grants the defendant permission to use the name.
Plaintiff dearly, thereffre, is not entitled to preliminary injunctive
relief and its application is denied.
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WEINGARDEN v. MEENAN OIL CO.
Nos. 7291 & 7310
Court of Chancery of the State of Delaware, New Castle
January 2, 1985
The merger of defendants Meenan Oil and KOV Corporation
was approved by the requisite shareholder vote, after a proxy statement was issued. Plaintiffs charged breach of fiduciary duty and
proxy statement deficiencies in connection with the merger and sought
rescission or rescissory damages. Defendants moved to dismiss on
the ground that appraisal was plaintiffs' exclusive remedy.
The court of chancery, per Vice-Chancellor Berger, held that
plaintiffs' complaint failed to allege any facts which, if true, would
indicate that appraisal was an inadequate remedy. The court felt
that even if it accepted the unfair dealings allegations as true, it did
not follow that appraisal was an inadequate remedy. First, the "unfair
dealing" claims went to the adequacy of the merger price. Second,
the expanded appraisal remedy mandated by the Delaware Supreme
Court may include elements of unfair dealing.
Plaintiffs' proxy allegations were all deemed invalid and defendants' motion to dismiss was granted.
1.

Corporations

0

187

In testing the sufficiency of proxy claims, the settled standard
is whether there has been full and complete disclosure of all facts
which a reasonable stockholder would consider important in deciding
how to vote.
2.

Pleadings

0

354(2)

A complaint will not be dismissed unless it appears with reasonable certainty that under any set of facts which could be proved
to support the claim plaintiffs would not be entitled to relief.
3.

Pretrial Procedure

C

687

All well-pleaded factual allegations must be accepted as true,
but legal conclusions and unsupported factual conclusions are not
deemed admitted.
4.

Corporations

o=187
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Corporate officials are not required to engage in "self-flagellation" or speculate as to alleged improper motives.
5.

Securities Regulations

C= 50, 144

A proxy claim is deficient when the omitted fact does not
significantly alter the "total mix" of information made available.
6.

Security Regulations

C=

52

Disclosure is inadequate if the disclosed information is "buried"
in the proxy materials.
7.

Corporations

C= 187

Corporate officials are not required to confess wrongdoing.
8.

Corporations

= 316(4)

An alleged proxy omission must be a factual statement to state
a claim.
9.

Corporations

0= 584

The expanded appraisal remedy may include elements of unfair
dealing.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiff.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant Meenan Oil Co.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendants William F. Kenny III and KOV
Corp.
BERGER,

Vice-Chancellor

Plaintiffs filed these consolidated actions as class actions challenging the merger of Meenan Oil Co., Inc. ("Meenan") and KOV
Corporation ("KOV") whereby Meenan became a wholly owned
subsidiary of KOV and the Meenan stockholders, other than KOV,
received $12.00 in cash. The Second Consolidated Amended and
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Supplemental Complaint (the "complaint") names as defendants
Meenan, its directors (William F. Kenny, Jr., William F. Kenny,
III, Dennis A. Meenan, Eugene W. Meenan, Jr., Clarence M.
Schwerin, William V. Butler and Lloyd M. McMillen), two of its
officers (Stanley R. Orczyk and Paul A. Vermylen, Jr.), five members
of the Kenny family and one Kenny trust, KOV and Dillon Reed
& Co. ("Dillon"). The complaint charges breach of fiduciary duty
and proxy statement deficiencies in connection with the merger and
seeks rescission or rescissory damages. Defendants moved to dismiss
on the ground that appraisal is plaintiffs' exclusive remedy. This is
the decision on defendants' motion to dismiss.
Meenan is a Delaware corporation engaged primarily in the
wholesale and retail sale of home heating oil in New York, Pennsylvania, New Jersey and Connecticut. Five of the seven Meenan
directors are members of the Kenny family by blood or marriageWilliam F. Kenny, Jr. ("Kenny, Jr."), William F. Kenny, III
("Kenny, III"), Dennis A. Meenan, Eugene W. Meenan, Jr. and
Clarence Schwerin ("Schwerin"). The Kenny family directors, the
other Kenny family defendants and the Kenny trust defendant,
collectively, owned approximately 45% of Meenan's outstanding
common stock. KOV is a Delaware corporation formed by Kenny,
III, Orczyk and Vermylen for the purpose of acquiring all the shares
of Meenan common stock.
The history of the Meenan-KOV merger, as alleged in the
complaint, may be summarized as follows. In June, 1983, Kenny,
Jr. received two inquiries from investment banking firms about the
possible acquisition of some or all of Meenan's stock. At about the
same time, Kenny, III discussed the possible acquisition of Meenan
with an unidentified chief executive officer and sole stockholder of
a private corporation engaged in the distribution of home heating
oil. After being told that the Kenny family defendants might be
willing to sell at a price of $10 to $13 per share, the chief executive
officer, on July 20, 1983, offered to acquire Meenan at $12 per
share.
On August 24, 1983, Meenan announced that its board of
directors had approved a letter of intent setting forth an acquisition
proposal by KOV at $12 per share in cash. At a board meeting
held on that day, McMillen was appointed as a "Special Committee"
to determine whether the $12 KOV offer was fair. McMillen retained
Blyth Eastman Paine Webber Corporation ("Blyth Eastman") to
provide a fairness opinion and two months later Blyth Eastman opined
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that the $12 offer was fair to the non-Kenny family stockholders
from a financial point of view.
The August 24, 1983 announcement also stated that the Kenny
family defendants had granted options to KOV to purchase approximately 45% of Meenan's common stock at $12 per share (the "KOV
options") together with irrevocable proxies to vote those shares. The
percentage of Meenan's stock covered by those options later was
increased to 49.1% as a result of the exercise of stock options. The
KOV options provided that if KOV exercised them and within the
following twelve months sold or otherwise disposed of the Meenan
stock in a transaction with a third party, the Kenny family defendants
would receive their pro rata share of any increment over $12 per
share received by KOV in such a transaction.
After the KOV offer was made, Meenan entered into employment contracts with Kenny, III, Orczyk and Vermylen at their then
current salaries for a period of five years, three years and two years
respectively. The contracts provided for severance payments in the
event of involuntary termination.
The Meenan board approved the KOV merger and issued a
proxy statement dated November 15, 1983. On December 6, 1983
this Court, ruling from the bench, denied plaintiffs' motion for a
preliminary injunction and on December 8, 1983 the merger was
approved by the requisite stockholder vote at the Meenan annual
stockholders meeting.
In deciding whether appraisal is an adequate remedy, as defendants contend, it seems appropriate to begin with an analysis of the
alleged proxy statement deficiencies. The complaint alleges the following misrepresentations or omissions:
(1) Failure to disclose that the purpose of the merger was to
enable Kenny, Jr. to pass a substantial portion of his estate to Kenny,
III free of estate taxes [ 24(a)];
(2) Failure to obtain and advise the stockholders of any investment bankers' opinion of the fair market value of Meenan common stock in an appraisal proceeding ( 27);
(3) Failure to disclose that the employment agreements described
above were entered into after the merger proposal was made by
KOV ( 41);
(4) Failure to disclose adequately the provisions of the KOV
options ( 42);
(5) Failure to disclose amendments to Meenan's stock option
plans and stock appreciation rights plan ( 43, 44);
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(6) Failure to disclose what portion of the $300,000 paid by
Kenny, III, Orczyk and Vermylen for their KOV stock was cash
and what portion was notes ( 45);
(7) Falsely stating that the Meenan board of directors determined
that the terms of the merger are fair ( 46);
(8) Falsely stating the reasons why the Meenan board of directors
did not solicit other offers ( 47);
(9) Failure to disclose the probable tax advantages of the merger
for Dennis and Eugene Meenan ( 48).
[1-3] In testing the sufficiency of these proxy claims, the settled
standard is whether there has been full and complete disclosure of
all facts which a reasonable stockholder would consider important in
deciding how to vote. Lynch v. Vickers Energy Corp., Del. Supr., 383
A.2d 278 (1977). The standards applied in deciding a motion to
dismiss are equally well settled. A complaint will not be dismissed
unless it appears with reasonable certainty that under any set of
facts which could be proved to support the claim, plaintiffs would
not be entitled to relief. Fish Engineering Corporation v. Hutchinson, Del.
Ch., 162 A.2d 722 (1960). All well pleaded factual allegations must
be accepted as true, but legal conclusions and unsupported factual
conclusions are not deemed admitted. Weinberger v. UOP, Inc., Del.
Ch., 409 A.2d 1262 (1979).
[4] The first alleged omission is the failure to disclose that a
purported purpose of the merger was to enable Kenny, Jr. to transfer
his Meenan stockholdings to Kenny, III free of estate taxes. From
plaintiffs' brief, it does not appear that this allegation was intended
to be a disclosure allegation (plaintiffs' brief, p. 19). However, even
if plaintiffs were asserting this alleged improper purpose as a disclosure claim, it fails as a matter of law. Corporate officials are not
required to engage in "self-flagellation" or speculate as to alleged
improper motives. Weinberger v. United FinancialCorporationof California,
et al., Del. Ch., C.A. 5915, Hartnett, V.C. (October 13, 1983).
Plaintiffs next allege that the failure to disclose any expert's
opinion as to the fair value of Meenan stock in an appraisal proceeding constitutes a material omission. The complaint alleges that
no such opinion was requested or obtained. Thus, plaintiffs are not
contending that any material information was withheld. Rather, they
argue that the Meenan stockholders could not make an informed
judgment without the benefit of an expert's opinion as to the value
of their appraisal remedy. Plaintiffs offer no authority, and the Court
is aware of none, requiring a corporation to provide what amounts
to investment advice to its stockholders. If the stockholders were
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given all germane facts, they could have decided whether to seek an
appraisal either independently or with the assistance of an investment
analyst of their own choosing. Thus, I find no actionable claim as
to this omission.

[5] The third proxy claim-failure to disclose the timing of
certain employment contracts-is deficient because the omission is
not material. The proxy statement discloses the existence of the
employment contracts held by Kenny, III, Orczyk and Vermylen
and includes a description of the contract terms, including the severance benefits. (Proxy statement at*p. 7, 30). To the extent that
the employment contracts indicate that the Meenan board "favored"
these defendants, a reasonable stockholder is able to draw that inference from the information provided. The fact that the employment
contracts were not executed until after the merger proposal was made
by KOV does not significantly alter the "total mix" of information
made available. T.S.C. Industries, Inc. v. Northway, Inc., 426 U.S.
438, 449 (1976).
The same analysis applies to the failure to disclose amendments
to the stock plans and the failure to disclose what portion of the
consideration given by the KOV stockholders was paid in cash as
opposed to notes. As with the employment contracts at issue, the
germane facts were fully disclosed-the amounts to be received by
the holders of the options or rights (Proxy statement p. 9); the value
of the options and rights held by Meenan's directors and officers
(Proxy statement p. 29); and the fact that the $300,000 consideration
for the issued common stock of KOV was paid in cash and notes
(Proxy statement p. 16).
[6] Plaintiffs' proxy claim relating to the KOV stock options
concedes that the relevant information was included in the proxy
statement. However, plaintiffs allege that the disclosure was inadequate because it was contained on pages 30 and 31 of the proxy
statement rather than at the beginning of the document. Disclosure
is inadequate if the disclosed information is "buried" in the proxy
materials. Kohn v. American Metal Climax, Inc., 322 F. Supp. 1331
(E.D. Pa. 1970). For example, where scaled voting provisions were
referred to in the opening summary of a prospectus and again in
the body of it and it was only in a footnote to the financial statements
on the next to last page of the prospectus that the stockholders were
informed that the scaled voting provisions had been held invalid,
the voting rights disclosures were found to be inadequate in Blanchette
v. Providence & Worcester Co., 428 F. Supp. 347 (D. Del. 1977). The
"buried facts" doctrine cannot be invoked here. A description of
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the KOV options is set forth under the caption "Ownership of
Certain Beneficial Owners" on pages 30 and 31 and the stockholders
are directed to that section on page 3 following a brief discussion
of the KOV options. Inasmuch as the disclosure was made under
an appropriate heading and cross referenced at the beginning of the

proxy statement, plaintiffs' allegation that these disclosures should
have been made earlier in the proxy statement is without merit.
[7, 8] The remaining proxy allegations also fail to state a claim.
Plaintiffs allege that the proxy materials misrepresent the reasons
why the Meenan board did not solicit other offers and the board's
determination that the merger was fair. Neither of these conclusory
allegations is supported by any facts and, as noted earlier, corporate
officials are not required to confess wrongdoing. Weinberger v. United
Financial Corporation of California, et al., supra. Finally the proxy claim
based upon the probable tax consequences for Dennis and Eugene
Meenan fails to state a claim for the reason that the alleged omission
is not a factual statement. Michelson v. Duncan, Del. Supr., 407 A.2d
211 (1979).
Based upon the foregoing discussion, I conclude that the complaint fails to state any viable disclosure claims. The remaining
allegations deal with unfair price and unfair dealing -lack of entire
fairness. Plaintiffs allege that the $12 price was grossly inadequate
because Meenan's business prospects were extremely favorable, the
price was not determined through arm's length negotiations and the
price represented a minimal premium over market price. Plaintiffs'
unfair dealing claims center upon the fact that KOV unilaterally set
the merger price, Meenan did not seek any higher offers and the
KOV options made approval of the merger virtually certain thereby
discouraging competitive bidding.
[9] Even accepting these unfair dealing allegations as true, it
does not follow that appraisal is an inadequate remedy. First, the
"unfair dealing" claims really go to the adequacy of the merger
price. Second, the expanded appraisal remedy mandated by the
Supreme Court in Weinberger v. UOP, Inc., Del. Supr., 457 A.2d
701 (1983) may include elements of unfair dealing. Rabkin v. Hunt,
Del. Ch., 480 A.2d 655 (1984); Wilen v. Pollution Control Industries,
Inc., Del. Ch., C. A. 7524, Hartnett, V.C. (October 15, 1984).
Inasmuch as the complaint fails to allege any facts which, if true,
would indicate that appraisal is an inadequate remedy, defendants'
motion to dismiss must be granted.
IT IS SO ORDERED.

