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AMERICAN HOECHST v. NUODEX, INC.
No. 7950
Court of Chancery of the State of Delaware, New Castle
February 26, 1985
In this action, plaintiff sought to restrain defendant Robinson
from working for defendant Nuodex, Inc. Robinson had previously
worked for plaintiff. Plaintiff claimed that Nuodex sought to acquire
the know-how to produce a product superior to plaintiff's product
by learning plaintiffs trade secrets through Robinson.
The court of chancery, per Vice-Chancellor Hartnett, denied
plaintiff's application for a temporary restraining order. The court
held that plaintiff had failed to show that immediate and irreparable
harm would result if a temporary restraining order was not entered.
1.

Injunctions

0

136(1), 136(2), 137(2)

The failure to give a defendant a reasonable opportunity to
prepare to" be heard requires that the standards ordinarily applicable
to applications for a temporary restraining order be followed.
2.

Injunctions

C

132, 136(3)

A temporary restraining order will never be granted unless it
is reasonably necessary for the preservation of the status quo or
protection of applicant's rights.
3.

Injunctions

0

137(2), 137(4), 152

Before granting a temporary restraining order, the court must
balance the equities or conveniences of the respective parties.
Paul E. Crawford, Esquire, and Rudolf E. Hutz, Esquire, of Connolly, Bove, Lodge & Hutz, Wilmington, Delaware, for plaintiff.
Richard D. Allen, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant Nuodex, Inc.
James T. Vaughn, Jr., Esquire, of Vaughn & Vaughn, Dover,
Delaware, for defendant Zane Robinson.
HARTNETT,

Vice-Chancellor

Plaintiff seeks a temporary restraining order to prevent defendant
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Zane Q. Robinson from commencing work as a production foreman
for defendant Nuodex, Inc. The plaintiff has not shown that immediate and irreparable harm will result if a temporary restraining
order is not entered and therefore its application must be denied.
Defendant Robinson has been employed by plaintiff since 1965.
He has most recently been employed as a production supervisor (or
foreman) in the production of rigid gloss PVC film. There is a
question as to how long he has been engaged in this precise task
but he has been so occupied for at least one year. Plaintiff claims
Mr. Robinson has acquired certain trade secrets while engaged in
supervising the process of manufacturing the PVC film which trade
secrets permit plaintiff to produce a film of such quality as to enable
it to charge a premium price for the film and to occupy a significant
segment of the PVC film market.
Plaintiff also alleges that defendant Nuodex, Inc., while also
engaged in the production of PVC film, has not been able to produce
a high quality film and has therefore failed to capture a significant
part of the market.
Plaintiff, in effect, alleges that Nuodex, Inc. is attempting to
acquire the know-how to produce a superior PVC film by learning
plaintiff's trade secrets relating a production by hiring Mr. Robinson.
Although the defendants appeared at the hearing with counsel,
the application must be considered as one for a temporary restraining
order because the hearing was held at 2:15 p.m. in the afternoon
and Mr. Robinson was not notified of it until 9:00 a. m. in the
morning and did not have an opportunity to consult with his attorney
prior to the hearing nor to submit affidavits refuting the factual
allegations of the plaintiff.
[1] Plaintiff at the hearing asserted that a showing of irreparable
harm was not necessary in view of the provisions of 6 Del. C. § 2002
(§ 2 of the Uniform Trade Secrets Act). I disagree. Whatever may
be the rule as to preliminary or permanent injunctive relief, the
failure to give a defendant a reasonable opportunity to prepare to
be heard requires that the standards ordinarily applicable to applications for a temporary restraining order be followed. See 42 AM.
JUR.2d, Injunctions.
[2,3] A temporary restraining order will never be granted unless
it is reasonably necessary for the preservation of the status quo or
protection of the applicant's rights. See Mason v. Milligan, Ind. Supr.,
114 N.E. 2d 3 (1916). And before granting it the court must balance
the equities or conveniences of the respective parties. Bayard v. Martin,
Del. Supr., 101 A.2d 329 (1953); Thomas C. Marshall, Inc. v. Holiday
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Inn, Inc., Del. Ch., 174 A.2d 27 (1961); Allied Chemical and Dye v.
Steel and Tube Co., Del. Ch., 122 A. 142 (1923).
Here it appears that almost all of Mr. Robinson's experience
has been with gloss PVC film and he will be employed by Nuodex,
Inc. in the production of matte film. It is therefore somewhat doubtful
that Mr. Robinson's knowledge pertains to the type of film upon
which he will be working. I also have some doubt, from the present
record, that Mr. Robinson's knowledge is actually a trade secret
and, in any event, his employment as a foreman is unlikely, in the
short run, to result in the disclosure of any trade secrets. I also take
into consideration that a Mr. Delleviane, who is already employed
by Nuodex, Inc. appears to have even greater knowledge of plaintiff's
production methods.
The entry of a temporary restraining order would prevent Mr.
Robinson from being employed as a production foreman by Nuodex,
Inc.
It therefore appears that plaintiff has not borne its burden of
showing that true immediate and irreparable harm will occur if a
temporary restraining order is not granted and on balance, the
convenience of the parties dictates that no temporary restraining
order be entered. Plaintiff's application is therefore denied.
IT IS SO ORDERED.

CHIULLI v. HARDWICKE COS.
No. 6785
HARDWICKE COS. v. HOARE
No. 6929
Court of Chancery of the State of Delaware, New Castle
February 11, 1985
These were consolidated derivative actions brought against Hardwicke Companies, Inc. and its officers and directors, in which a
settlement proposal had been presented for court approval as required
by Chancery Rule 23.1. The settlement proposal had been endorsed
by Hardwicke, and no shareholder objected. The sole objector was
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defendant-director James C. Murray, formerly general counsel to
Hardwicke. Murray objected to a provision which limited the dismissal of both actions against him "without prejudice" while all
other individual defendants were dismissed "with prejudice."
The court of chancery, per Vice-Chancellor Walsh, approved
the basic terms of the settlement in the exercise of the court's business
judgment. The court noted that it appeared that both parties to this
settlement were "posturing," that is, assuming positions on the
settlement proposal to aid their bargaining positions in a chapter 11
reorganization pending in bankruptcy court. The court found that
neither party had any real interest in pursuing the actions once the
settlement fund had been established and the insurance carrier had
been released. Thus, Murray's request to permit the action to remain
open in the court of chancery was unrealistic.
The settlement was approved upon the terms submitted.
1. Compromise and Settlement

C

4

In determining whether to approve a proposed settlement of a
derivative stockholders' action, the court of chancery is called upon
to exercise its own business judgment.
2.

Compromise and Settlement

C

19(2)

The court's responsibility is to insure that fairness extends to
the effect of the settlement on all parties.
3.

Compromise and Settlement

Cc-

2

The law favors voluntary settlement of contested issues in the
interests of judicial economy. To that end, a settlement which results
in a dismissal as to all parties, whether or not with prejudice, is to
be favored over one which keeps the litigation in effect as to a single
party or issue.
4.

Compromise and Settlement

C

4

While the court may modify the proposed terms of a settlement,
it should not do so lightly after the parties have negotiated in good
faith.
Norman M. Monhait, Esquire, of Morris & Rosenthal, P.A., Wilmington, Delaware, for plaintiffs.
Henry N. Herndon, Jr., Esquire, of Morris, James, Hitchens &
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Williams, Wilmington, Delaware, for defendant-director James Murray.
Jack B. Blumenfeld, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for certain individual defendants.
Thomas G. Hughes, Esquire, of O'Donnell & Hughes, Wilmington,
Delaware, for plaintiff Joseph Rosenblith.
H. Murray Sawyer, Jr., Esquire, of Sawyer & Akin, P.A., Wilmington, Delaware, for defendant Hardwicke Companies.
Josy W. Ingersoll, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for certain individual defendants.
Stephen P. Lamb, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for certain individual defendants.
WALSH,

Vice-Chancellor

In these consolidated derivative actions, brought against Hardwicke Companies, Incorporated ("Hardwicke") and its officers and
directors, a settlement proposal has been presented for Court approval
as required by Chancery Rule 23.1. The settlement proposal is
endorsed by Hardwicke (which is now in the process of reorganization
under Chapter 11 of the United States Bankruptcy Code, under new
management,) and no shareholder has voiced objection to the terms
of the settlement. The sole objector is a defendant-director, James
C. Murray, who formerly served as General Counsel to Hardwicke.
Murray has no quarrel with the substantive terms of the settlement
but objects to a provision which limits the dismissal of both actions
against him "without prejudice," while all other individual defendants are dismissed "with prejudice." He claims there is no basis
upon which to distinguish him from the other settling defendants
and, in the interest of fairness, the Court should require the dismissal
to be with prejudice as to all defendants.
The basic terms of the settlement are not in dispute. Hardwicke
will receive $350,000 from an insurer under an "Officers and Directors Policy" which covers the conduct of the individual defendants.
The insurer will also pay $100,000 for plaintiffs' counsel fees and
expenses. Although all the director-defendants are released of joint
and several liability, the insurer has agreed that, as to Murray,
dismissal may be without prejudice provided Hardwicke indemnifies
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the insurer in the event future claims are asserted against Murray
for which coverage, or a defense, might be available under the Officers
and Directors Policy. For its part, Hardwicke claims that Murray,
in his role as the corporation's general counsel as well as a director,
extracted exorbitant fees from the Company and seeks further payment as a claimant in the bankruptcy action. Additionally, Murray's
law firm has filed a substantial claim in the Bankruptcy Court for
counsel fees rendered on behalf of Hardwicke. Because it desires to
contest Murray's claim in bankruptcy and, perhaps, pursue a claim
for legal malpractice, Hardwicke does not wish to dismiss the present
action with prejudice as to Murray because of the possible implications of collateral estoppel.
Murray has proposed, as an alternative to his request for dismissal with prejudice, that these actions remain open as to him, so
that he may defend himself in this Court on the merits of the
derivative claims. To that end, he has recently filed an answer which
essentially denies the allegations of wrongdoing which have been
asserted against him as a Hardwicke director. He contends that
Hardwicke's request, with plaintiffs' acquiescence, to treat him differently from the other eight former directors is motivated by an
intention to force concessions from him or to intimidate him in the
bankruptcy proceedings.
[1] After review of the terms of the underlying settlement measured against the prospect of success by plaintiffs, I am satisfied that,
under the usual standards which govern the settlement of derivative
actions, the basic terms of the settlement should be approved in the
exercise of the Court's business judgment. Neponsit Investment Co. v.
Abramson, Del. Supr., 405 A.2d 97 (1979); Gladstone v. Bennett, Del.
Supr., 153 A.2d 577 (1959). The payment of $350,000 to Hardwicke
without reduction for counsel fees, represents a significant economic
benefit to a company which is obviously in difficult financial straits.
Were it not for the objection of Murray, approval of this proposed
settlement would be almost perfunctory, since even Murray has no
quarrel with any aspect of the settlement which does not directly
affect him.
[2] Although I harbor some doubt about the standing of a
defendant-director to object to the terms of a settlement of a derivative
action which is otherwise deemed fair and in the interests of the
corporation and its shareholders, I will assume that the Court's
responsibility to insure fairness extends to the effect of the settlement
on all parties Paolozzi v. Barber, Del. Ch., 260 A.2d 176 (1969).
Murray is not providing any direct consideration for the settlement
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since payment is being tendered by his insurance carrier, who apparently is free to settle plaintiffs' claims on terms agreeable to it,
notwithstanding Murray's objection. In any event, Murray has not
argued that his carrier is not at liberty to do so.
After examining the position of the parties one cannot help but
form the conclusion that both sides are posturing, i.e., assuming
positions on the settlement proposal in this Court in order to aid
their bargaining positions in the Bankruptcy Court. Neither Hardwicke nor the settling plaintiffs have any real interest in pursuing
these actions once the fund for settlement-the directors' liability
policy-has been paid and the carrier released. Their request that
the claims against Murray be dismissed without prejudice thus appears to be prompted by caution. And although Murray claims to
be willing to proceed to trial on the merits in this Court, that prospect
is not realistic. To the extent that his carrier has settled the claims
against Murray, qua director, on the theory that coverage is available
under the directors' policy, those claims could not be further litigated
in this Court regardless of the form of dismissal. And to the extent
that, theoretically, there remain for adjudication here claims against
Murray for which coverage is not available, those claims are also
pending, or assertable, in the Bankruptcy Court which has personal
jurisdiction over Murray. If the controversy is thus viewed as involving a residual claim against Murray, alone, in this Court and
a competing action in the Bankruptcy Court involving the same claim
as well as other claims peculiar to the jurisdiction of the Bankruptcy
Court, deferral to the Bankruptcy action in New York, where the
parties are located, would be mandated under standards of forum non
conveniens. Thus, Murray's request to permit the action to remain
open in this Court as to him only is totally unrealistic.
[3,41 In addition to the interests of the parties, the Court in
considering a settlement of a derivative action must bear in mind
the principle that the law favors the voluntary settlement of contested
issues in the interest of judicial economy. Rome v. Archer, Del. Supr.,
197 A.2d 49 (1964). To that end a settlement which results in a
dismissal as to all parties, whether or not with prejudice, is to be
favored over one which keeps the litigation in effect as to a single
party or issue. And while the Court may modify the proposed terms
of a settlement, it should not do so lightly after the parties have
negotiated in good faith. Manacher v. Reynolds, Del. Ch., 165 A.2d
741 (1960). The factors which suggest acceptance of this settlement
far outweigh the objection of a defendant who seeks to protect a
position being litigated elsewhere.
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With respect to the request for payment of counsel fees and
expenses in the amount of $100,000, as previously noted the amount
will be paid separately by the insurance carrier without reduction
of the amount paid to the corporation. The amount requested seems
reasonable in the light of the time devoted by counsel, the contingency
nature of the initial fee arrangement, the result achieved and the
standing and ability of counsel. It is accordingly approved.
The settlement is approved upon the terms submitted and the
Order is entered this date.

CITRON v. BURNS
No. 7647
Court of Chancery of the State of Delaware, New Castle
February 4, 1985
Plaintiff, a shareholder of the defendant J.P. Stevens & Co.,
filed a derivative and class action suit seeking rescission of Stevens'
repurchase of its common stock from Carl Icahn and his affiliates.
After discovery, the parties submitted a settlement stipulation to the
court pursuant to Court of Chancery Rules 23.1 and 23(e), in which
the plaintiff agreed to dismiss the suit in return for certain procedural
board changes and payment of attorneys' fees by Stevens. Stockholders Lowenschuss and Schluter objected to the proposed settlement
on the grounds that it merely confirmed the repurchase, did not
prevent further repurchases, and did not address the claim of alleged
waste of corporate assets. Additionally, the objectors asserted that
plaintiff's discovery efforts were inadequate, the result achieved was
inadequate recompense for the buy-back claim, and the counsel fee
requested was excessive.
The court of chancery, per Vice-Chancellor Walsh, approved
the settlement stipulation. The court found that plaintiff's original
suit had little chance of success on the merits, thereby negating the
objectors' assertions that the settlement failed to address the claim
of alleged waste of corporate assets or that discovery was inadequate.
With respect to the objectors' allegations concerning the procedure
to be followed by the board for repurchases, the court emphasized
that Stevens surrendered certain positions and agreed to several
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restrictions on its repurchase procedures. Lastly, the court found that
the contingent nature of plaintiff's representation and the benefit
conferred justified full reimbursement for plaintiff's attorneys' fees.
1. Corporations

O= 310(1)

The business judgment rule affords presumptive protection to
the actions of a corporation's board of directors.
2.

Compromise and Settlement

0= 2

Delaware policy favors settlement of class action or derivative
suits in the interest of judicial economy.
3.

Compromise and Settlement

0=- 2

Where a stipulated settlement of a class action or derivative suit
has been submitted to the court for approval, the matter is examined
for reasonableness under the court's business judgment rule.
4.

Corporations

'-

316(1)

The right of an informed board of directors to acquire the shares
of a dissident at a premium is well established in Delaware.
5.

Corporations

0

189(14)

Where a class action or derivative plaintiff's representation is
of a contingent nature, the benefit conferred suggests that full compensation for plaintiff's attorneys' fees is justified.
Irving Morris, Esquire, and Norman M. Monhait, Esquire, of Morris
and Rosenthal, P.A., Wilmington, Delaware, for plaintiff.
Steven J. Rothschild, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for defendant.
Craig B. Smith, Esquire, of Lassen & Smith, Wilmington, Delaware,
for objector Fred Lowenschuss. John A. Schluter, of Huntington,
New York, appearing pro se as objector.
WALSH,

Vice-Chancellor

This derivative and class action is before the Court for approval
of a settlement agreement as required by Rules 23.1 and 23(e) of
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the Rules of the Court of Chancery. The action was originally filed
on June 1, 1984, by plaintiff on behalf of the shareholders of J. P.
Stevens & Co. ("Stevens") against Stevens and its directors seeking
rescission of a stock repurchase agreement under which Stevens
purchased approximately 900,000 shares of its common stock from
Carl Icahn and his affiliates ("Icahn") at a price reflecting a premium
of $6.9 million over the trading price of Stevens' common at the
time. Stevens filed a motion to dismiss and discovery ensued. On
December 11, 1984, following negotiations, plaintiff and the Stevens'
defendants submitted a stipulation of settlement setting forth certain
board procedural changes agreed to by Stevens in exchange for
dismissal of the action. Stevens has agreed not to oppose plaintiff's
request for counsel fees in the amount of $80,000, inclusive of
expenses of approximately $1,500.
Four stockholders filed written objections to the proposed settlement and two appeared at the settlement hearing held on January
22, 1984. Of the two nonappearing objectors one later withdrew his
objection to the settlement and the views of the other, Henrietta
Singer, are redundant of those voiced by the appearing objectors,
Fred Lowenschuss and John A. Schluter. Mr. Lowenschuss appeared
through counsel while Mr. Schluter appeared pro se. The position of
the appearing objectors will be separately considered.
Plaintiffs original complaint- named the seller under the repurchase agreement as a defendant under the designation "John Doe"
since Icahn's identity was not publicly known at that time. Plaintiff
claims that when the seller was later disclosed as Icahn, she began
to recognize some merit in Stevens' repurchase action because of
Icahn's reputation as corporate raider. Plaintiff in describing the
repurchase plan as part of a scheme of entrenchment also noted the
adoption of certain employment severance agreements, a year earlier,
between Stevens and certain of its officers and directors which might
be deemed "golden parachutes" agreements. The Complaint, however, did not seek relief with respect to those agreements. The
Complaint did request that Stevens be directed to establish an independent committee as well as guidelines and procedures to govern
stock repurchases.
[1] Plaintiff now perceives several weaknesses in her position
which cloud her prospect of success. To begin with, she views the
recently-formulated demand standard under Delaware law, Aronson
v. Lewis, Del. Supr., 473 A.2d 805 (1984) and Pogostin v. Rice, Del.
Supr., 480 A.2d 619 (1984), as a substantial impediment to getting
to the merits of her challenges. Discovery has also revealed that
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Stevens' apprehension of Icahn was supported by an in-depth profile
of his past tactics and apparent motives in block acquisitions. In
view of the fact that the repurchase was approved by a directors'
committee composed of the seven outside directors of Stevens, with
the four management directors not participating in the initial recommendations, and in the light of the financial and legal advice
which the full board received, plaintiff recognizes the presumptive
protection which the business judgment rule attaches to the board's
action. She also notes that the addition of two management directors
to the Stevens board did not occur until after the Icahn repurchase
had been approved.
The accord ultimately reached by the parties calls for the adoption by Stevens of a procedure under which the Company will make
no block repurchase over any twelve month period of 4% or more
of its common shares unless the block repurchase has the prior
approval of a majority of the nonmanagement directors after thorough
review of all relevant facts and circumstances. The procedure is to
be in effect for five years. In essence, the agreement provides a
mechanism for approval which tracts the actual procedure used by
the Stevens board in the Icahn situation.
Although the objectors initially complained that approval of the
proposed settlement could act a bar to any effort by other shareholders
to pursue a claim against Icahn or to attack the employment contracts,
those contentions are now mooted by the amended judgment of
dismissal submitted at the settlement hearing. The claims against
Icahn, designated a "John Doe" defendant, as well as all claims
which a shareholder may wish to assert concerning the employment
severance contracts are specifically excepted and remain litigable at
the behest of any shareholder so inclined.
The remaining objections are those voiced by Schluter that the
settlement accomplishes nothing for Stevens' shareholders but merely
confirms what has been done and does not prevent future repurchases
or address the claim of alleged waste of corporate assets. Additionally,
Lowenschuss claims that plaintiffs' discovery efforts were inadequate,
that the result achieved is inadequate recompense for the buy back
claim and that the counsel fee requested is excessive.
[2,3] The legal standards which govern approved class action
or derivative settlements are well settled. To begin with, there is a
policy favoring such settlements in the interest of judicial economy.
Neponsit Investment Co. v. Abramson, Del. Supr., 405 A.2d 97 (1979);
Rome v. Archer, Del. Supr., 197 A.2d 49 (1964). Because it is a
settlement, not a review of the merits that the Court is asked to
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pass upon, the matter is examined for reasonableness under the
Court's business judgment rule. Gladstone v. Bennett, Del. Supr., 153
A.2d 577 (1959).
[4] Initially, I am satisfied that plaintiff faced significant legal
obstacles both in the demand context and with respect to the merits
of her claim of waste. The right of an informed board to acquire
the shares of a dissident at a premium is well established. Cheff v.
Mathes, Del. Supr., 199 A.2d 548 (1964); Kaplan v. Goldsamt, Del.
Ch., 380 A.2d 556 (1977). The facts that a possible future claim
against Icahn is not specifically barred by approval of this settlement
and that the employment severance agreements remain open to
shareholder challenge significantly limit the scope of the claims which
will be laid to rest under the principles of res judicata and collateral
estoppel. The real issue for resolution is what benefit has the corporation received by reason of the settlement and at what cost.
Although the settlement confers no monetary benefit upon Stevens it does result in what has been referred to as a therapeutic or
prophylactic benefit by engrafting upon Stevens' block repurchase
procedure a mechanism not previously required. Kaufman v Beal,
Del. Ch., C. A. No. 6485, Hartnett V. 0. (Dec. 27, 1983). The
fact that such a procedure, the approval by outside directors, actually
occurred in the Icahn purchase as a matter of option, does not detract
from the significance of the settlement agreement's mandate that
such a procedure be followed during the next five years. Moreover,
the term of agreement was itself a matter of negotiation suggesting
that Stevens' present management relinquished a position it was not
previously inclined to surrender as to the period when such a procedure would be in effect. There is ample ground for plaintiff's claim
that the adoption of such a procedure may act as a control on future
director conduct in the event the identity of present directors should
change.
Finally, I am satisfied that further discovery would not alter the
current estimate of success on the merits. Plaintiffs counsel are
knowledgeable in the workings of the business judgment rule and
their present evaluation of the prospect that the repurchase would
be rescinded is realistic.
[5] With respect to the claim for counsel fees, I again recognize
the standing and ability of plaintiffs local and New York counsel
in corporate litigation. This factor together with the contingent nature
of the representation and the benefit conferred suggest that full
compensation is justified. Although the discovery effort of plaintiffs
counsel has not been extensive it has been directed to the nub of
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defendant's business judgment defense. The amount requested,
$80,000, which includes approximately $1,500 of expenses is deemed
reasonable and will be approved.
The revised settlement order will be signed.

EDELMAN v. PHILLIPS PETROLEUM CO.
No. 7899
Court of Chancery of the State of Delaware, New Castle
February 12, 1985
Plaintiff, a shareholder of Phillips Petroleum Company, brought
a derivative and class action suit against Phillips, its directors, and
Mesa Petroleum Company seeking a preliminary injunction to prevent Phillips from submitting a proposed recapitalization plan to
Phillips' shareholders at a special meeting on February 22, 1985.
The court of chancery, per Vice-Chancellor Walsh, denied the petition for injunction because the presumption of the business judgment
rule applied to the actions of the board and the conduct of the board
was not void under Delaware General Corporation Law.
1.

Corporations

0-

310(1)

If a planned takeover defense strategy, whether general and
prospective or specific and reactive, was not primarily designed for
entrenchment, it continued to enjoy the presumption that it was the
result of good faith managerial judgment.
2.

Corporations

0-

341(2), 212

If the board's conduct served to accomplish a shift in the internal
structure of the corporation in such a way as to transfer power from
the shareholders to management, the board would be required to
demonstrate the rational purpose for its conduct, without a shifting
in the burden of proof.
3.

Corporations

0

310(1), 320(11)

It is now well settled that the presumption of business judgment
rule extends to the element of whether the judgment was an informed

DELAWARE JOURNAL OF CORPORATION LAW

[Vol. 10

one and in measuring directors' conduct to determine whether they
were informed the applicable standard is one of gross negligence.
4.

Corporations

0= 426(1), 426(2)

Since much of the conduct here under review will be subjected
to shareholder approval, it would be precipitous for this court to
preclude shareholder ratification if (a) the proposed recapitalization
is not void under the Delaware General Corporation Law, or (b)
the proxy materials present director action and the background of
the proposal fairly and completely.
5.

Corporations

C

310(1), 187

The business judgment rule will not preclude review of conduct
alleged to be void under the Delaware General Corporation Law or
foreclose inquiry into the board's fiduciary duty to fairly disclose to
shareholders all facts germane to the transaction involving the sale
or retention of their shares, whether in full or in part.
6.

Corporations

0;- 206(4), 310(1)

The claim of waste may satisfy the second prong or business
judgment exception in Aronson v. Lewis.

7.

Corporations

C---

113

A standstill agreement does not constitute a restriction on the
DEL. CODE ANN. tit. 8, §
202(c)(4) (1974).

transferability of the Phillips shares.
8.

Corporations

C-

585

Under the doctrine of independent legal significance, this twophased transaction appears sustainable.
9.

Corporations

0

310(1), 312(1)

The consideration for an Employee Incentive Stock Option plan
may be viewed as valid, and since the creation of the EISOP serves
a reasonable business purpose, the creation of the EISOP is not, in
itself, invalid.
10.

Corporations

0

198(3)

The requirement that the proxy statement reflect the existence
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of litigation attacking a management proposal does not extend to a
recital of opinions of persons retained as experts by the opponents
of the proposal.
11.

Conspiracy

1

The essence of civil conspiracy is damages.
William Prickett, Esquire, Michael Hanrahan, Esquire, Vernon R.
Proctor, Esquire, Elizabeth M. McGeever, Esquire, Michael F. Bonkowski, Esquire, and Norman L. Pernick, Esquire, of Prickett, Jones,
Elliott, Kristol & Schnee, Wilmington, Delaware, for plaintiff.
Bruce M. Stargatt, Esquire, Jack B. Jacobs, Esquire, and David C.
McBride, Esquire, of Young, Conaway, Stargatt & Taylor, Wilmington, Delaware; Martin P. Tully, Esquire, Thomas R. Hunt,
Jr., Esquire, and Lawrence A. Hamermesh, Esquire, of Morris,
Nichols, Arsht & Tunnell, Wilmington, Delaware; and Bernard W.
Nussbaum, Esquire, William C. Sterling, Jr., Esquire, Paul Vizcarrondo, Esquire, Theodore N. Mirvis, Esquire, and Paul K. Rowe,
Esquire, of Wachtell, Lipton, Rosen & Katz, New York, New York,
for members of the Phillips Board of Directors.
Charles F. Richards, Jr., Esquire, William J. Wade, Esquire, Samuel
A. Nolen, Esquire, and Thomas A. Beck, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware; and Baker & Botts, Houston, Texas, for Mesa Petroleum Co., Mesa Asset Co., Mesa Southern
Co., and Mesa Partners.
WALSH,

Vice-Chancellor

Plaintiff, the holder of 1,000 shares of common stock of Phillips
Petroleum Company ("Phillips") has filed this derivative and class
action against Phillips, its directors and Mesa Petroleum Co.
("Mesa"), both Delaware corporations, to prevent Phillips and Mesa
from consummating their December 23, agreement which includes
a proposed recapitalization of Phillips. The recapitalization plan is
presently scheduled for submission to Phillips' shareholders at a
special meeting on February 22, 1985. Plaintiff seeks a preliminary
injunction to prevent the submission of the recapitalization plan at
that meeting. After expedited discovery and accelerated briefing this
is the decision on plaintiff's application.
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Background of the Controversy

The fast moving events which underlie this dispute began with
Mesa's accumulation of Phillips stock on the open market. By December 4, 1984, Mesa had accumulated over 5 % of Phillips common
stock and filed a 13D statement with the Securities and Exchange
Commission ("SEC") announcing its intention of acquiring control
of Phillips. Mesa announced a tender offer for an additional 15%
of Phillips common stock at $60 per share, and also announced its
intention to solicit consents to replace Phillips Board of Directors.
Mesa and Phillips immediately proceeded to bring a number of
lawsuits against each other in the state and federal courts in a series

of offensive and defensive maneuvers. These various suits, outlined
in this Court's opinion of December 20, 1984, culminated in this
Court granting Mesa's motion for a preliminary injunction prohibiting Phillips from seeking to enforce a standstill agreement, between Mesa and General American Oil Company of Texas ("GAO"),
which Phillips contended protected it from Mesa's interests. Mesa
Partners v. Phillips Petroleum Company, Del. Ch., C. A. No. 7871,
Walsh, V. C. (December 20, 1984). Although this decision seemingly
cleared the way for Mesa's $60 tender offer for Phillips shares, as
well as its consent solicitation, Phillips had apparently already formulated an alternative plan of action.
On December 5, 1984, Phillips had secured the services of two
investment bankers, Morgan Stanley and Co. ("Morgan Stanley")
and The First Boston Corporation ("First Boston") who, along with
Phillips' New York Counsel, Wachtell, Lipton, Rosen and Katz
("Wachtell, Lipton"), began to formulate an anti-takeover strategy
in the event that Phillips' litigation efforts proved unsuccessful. On
December 10, 1984, the Phillips Board of Directors held its first
regular board meeting since Mesa's filing of its 13D statement.
During this board meeting the directors approved certain "shark
repellant" by-law amendments and received a report from Wachtell,
Lipton and Morgan Stanley on Mesa's takeover bid. The directors
agreed to adjourn the meeting and reconvene on December 16, 1984,
at the offices of Wachtell, Lipton, at which time they would consider
an alternative response to Mesa.
At the December 16, 1984, board meeting at the Wachtell,
Lipton offices, J. G. Fogg of Morgan Stanley presented an "exchange
offer plan" to the board of directors. This plan resembled the recapitalization plan, which was ultimately adopted by the the board,
but differed in certain respects including the use of an exchange
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offer rather than a recapitalization. The Board adopted the exchange
offer plan at the December 16, meeting, and authorized the Phillips
management to implement the plan in the event of an adverse ruling
on the standstill agreement. Following this Court's ruling on December 20, Phillips decided to approach Mesa. On December 21,
1984, Joseph Flom, Esquire, acting as an intermediary held a meeting
at his offices with representatives of Mesa and Phillips. During this
meeting, and continuing through December 22, Phillips and Mesa
worked out the terms of a "settlement agreement" which terminated
Mesa's attentions but also effected a recapitalization of Phillips,
subject to shareholder approval.
The settlement agreement, reached after extensive negotiations
and modifications, included a recapitalization in which each share
of Phillips common would be exchanged for .62 share of common
and .38 share of preferred. The preferred would be immediately
exchanged for a package of debt securities valued at $60 per share
of preferred. The exchange purportedly would result in a "blended"
price of $53 per share. Phillips would also sell up to 32 million shares
of common stock into an EISOP, with the employees paying for the
stock by foregoing certain wage increases and benefits to which they
are presently entitled. In addition, Phillips agreed to spend $1 billion
to purchase its own stock on the open market, in order to prop up
the price after the recapitalization. The settlement agreement also
included charter and by-law amendments to provide for a classified
board of directors, elimination of the shareholders' ability to act by
written consent, and other anti-takeover measures.
As part of the agreement, mesa agreed to a 15 year standstill
agreement with Phillips and all litigation was dismissed. In addition,
Mesa agreed to vote its shares in favor of the plan, and to be subject
to the recapitalization in the event that a majority of the shareholders
vote in favor of the plan. The agreement further provided that
Morgan Stanley and First Boston would purchase Mesa's common
stock and debt package immediately after the recapitalization for $53
cash. Furthermore, in the event that the shareholders did not approve
the plan, Phillips agreed to buy back all of Mesa's stock for $53
per share. Phillips also agreed that, without regard to the fate of
the plan, it would pay Mesa's expenses up to 525 million. An initial
payment of $12.5 million has already been paid and the balance is
to be paid after the shareholder vote.
The Phillips Board received the settlement plan on December
23, 1984. They unanimously adopted the plan, subject to shareholder
approval, and authorized Phillips management to take the necessary
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steps, including adding specific details to the charter and by-laws
amendments, in order to put the plan in final form. On January
14, 1985, the Phillips Board viewed the plan in its final form and
approved it at that time. A special shareholder meeting was called
for February 22, 1985, at which time the shareholders would vote
on the plan.
The plaintiff, Albert I. Edelman, filed this action on January
2, 1985, seeking to enjoin Mesa and Phillips from effecting the
settlement agreement through the shareholder vote. First, the plaintiff
contends that the agreement is illegal and should not be put to a
shareholder vote at all. Second, the plaintiff argues that even if the
plan is legal the special shareholder meeting set for February 22,
1985, should be enjoined because the defendants have failed to
adequately disclose relevant information to the shareholders in the
proxy materials, and the shareholders have not been given enough
time to digest the lengthy proxy statement that was mailed to the
shareholders on February 1, 1985.
Plaintiff's attack upon the Phillips recapitalization plan is energetic and sweeping. Beginning with the initial reaction of the
Phillips Board to Mesa's tender offer of December 4 and extending
to the recent "sweetening" efforts, plaintiff indicts Phillips' actions
as a massive entrenchment scheme undertaken in conspiracy with
Mesa. Various aspects of the plan are claimed to be illegal under
Delaware corporate law while other features are said to be unfair to
shareholder interests or presented in an incomplete and misleading
fashion. In view of the time constraints (this matter was argued 14
days before the noticed date for the special meeting of shareholders),
it is difficult to treat in detail all positions asserted by the parties.
I will therefore discuss only the salient points. To the extent any
argument advanced in the briefs or in oral argument is not specifically
addressed it will be deemed as considered but did not serve to alter
the result reached. Because this controversy is best understood in
chronological terms, I will treat the issues in their relationship to
the December 23, settlement reached between Mesa and Phillips.
Before doing so, however, it is necessary to define the application
of the business judgment rule to the action of the Phillips directors.
The Scope of the Business Judgment Rule

[1-3] This Court recently had occasion to analyze the effect of
the business judgment rule in the context of takeover defensive tactics.
See, Moran v. Household International, Inc., Del. Ch., C. A. No. 7730,

1985]

UNREPORTED CASES

Walsh, V. C., (Jan. 29, 1985) and the authorities therein discussed.
It was there held that if a planned takeover defense strategy, whether
general and prospective or specific and reactive, was not primarily
designed for entrenchment, it continued to enjoy the presumption
that it was the result of good faith managerial judgment. If the
board's conduct served to accomplish a shift in the internal structure
of the corporation in such a way as to transfer power from the
shareholders to management, the board would be required to demonstrate the rational purpose for its conduct, without a shifting in
the burden of proof. Cheff v. Mates, Del. Supr., 199 A.2d 548 (1964).
It is now also settled that the presumption of the business judgment
rule extends to the element of whether the judgment was an informed
one and in measuring directors' conduct to determine whether they
were informed the applicable standard is one of gross negligence.
Smith v. Van Gorkom, Del. Supr., A.2d, No. 255, 1982, Horsey, J.
(Jan. 29, 1985).
As noted in Moran, the adoption of a preplanned general defensive strategy enjoys a better chance of validation, all other factors
being equal, under the business judgment rule than does a specific
tactic adopted in the face of fast-moving events. The actions of the
Phillips Board now under attack appear to be a hybrid. Phillips'
initial reaction to Mesa's overture, particularly its defensive litigation,
was designed to discourage or delay the Mesa tender offer. Its
December 16, exchange offer plan while permanently altering the
company's capital structure by shifting majority stock ownership to
Phillips' employees was clearly a contingency plan, not publicly
announced, but available if necessary. The recapitalization plan
adopted on December 23, a variant of the December 16 plan, may
be deemed a general takeover response which, inter alia, significantly
reduces the number of publicly-held shares but does not render
Phillips acquisition proof. Moreover, even if the Mesa tender offer
may be viewed as triggering the events which led to the present
recapitalization plan, the Mesa acquisition approach has been effectively resolved through the standstill agreement regardless of the fate
of the recapitalization plan. As to the measures adopted by the Phillips
Board on February 6, they appear to be simply interim steps to
improve the recapitalization package for shareholders and ward off
other unfriendly suitors pending the special meeting.
[4] It must also be noted that the business judgment rule is
being applied on a limited record after expedited discovery for the
purpose of deciding whether interim injunctive relief will be granted.
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While plaintiff's counsel has labored mightily to amass a discovery
record, it is difficult to puncture the presumption at this stage. The
composition of the Phillips Board with its large majority of outside
directors (eleven of sixteen) and their extensive business and governmental experience support the application of the presumption at
its usual strength. Finally, since much, but not all, of the conduct
here under review will be subject to shareholder approval, it would
be precipitous for this Court to preclude shareholder ratification if
(a) the proposed recapitalization is not void under the Delaware
General Corporation Law (DGCL) or (b) the proxy materials present
director action and the background of the proposal fairly and completely. Michelson v. Duncan, Del. Supr., 407 A.2d 211 (1979); Gerlach
v. Gillam, Del. Ch., 139 A.2d 591 (1958).
[5] Thus, for present purposes, the usual presumption of good
faith will apply unless on the record presently developed, the plaintiff
is able to demonstrate that the actions of the Phillips Board were
taken solely for entrenchment purposes. The business judgment rule,
however, will not preclude review of conduct alleged to be void under
the DGCL or foreclose inquiry into the Board's fiduciary duty to
fairly disclose to shareholders all facts germane to the transaction
involving the sale or retention of their shares, whether in full or in
part. Smith v. Van Gorkom, supra; Lynch v. Vickers Energy Corp., Del.
Supr., 383 A.2d 278 (1978).
Demand Requirement
[6] Phillips contends that plaintiff's claims against it are deficient
because they are derivative in nature and there has been no demand
as required by Chancery Rule 23.1 nor has demand been excused
under the standard announced in Aronson v. Lewis, Del. Supr., 473
A.2d 805 (1984). The particularized allegations of the complaint,
however, directed to the establishment of the EISOP as a means of
ensuring control raise a reasonable doubt concerning the interestedness of the Phillips Board. Good v. Texaco, Del. Ch., C. A. No.
7501, Brown, C. (May 14, 1984). The claim of waste may satisfy
the second prong or business judgment exception in Aronson. Lewis
v. Hett, Del. Ch., C. A. No. 6752, Berger, V. C. (Sept. 4, 1984).
Moreover, given the commitment of Phillips management to use its
best efforts to secure approval of recapitalization plan and the time
constraints involved, requiring demand as a preamble to enjoining
a shareholder's meeting at which ratification is sought would be a
meaningless deferral to the demand rule.
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Pre-December 23 Events
Plaintiff contends that Phillips' reaction to Mesa's tender offer
was hostile in the extreme and wasteful of corporate resources. He
argues that instead of litigating Mesa's right to make a tender offer
and retaining investment bankers "at exorbitant contingent fee contracts," Phillips management should have approached Mesa to see
if it would guarantee a 560 per share price in the second step of its
tender offer. Moreover, plaintiff argues, the Phillips directors did
not specifically formulate a response to the Mesa proposal until the
December 16, meeting. Prior to that time Phillips management
formulated the corporate response, a response which plaintiff views
as essentially negative and self-protective. Phillips replies that, under
the business judgment rule, it was permitted to formulate a plan
calculated to protect the interests of all constituencies of the corporation.
In my view the conduct of Phillips management and directors
during the period when it resisted the Mesa takeover effort is clearly
the most defensible aspect of its reaction. Mesa's acquisition intentions, gleaned from its Section 13D filed with the SEC on December
4, 1984, reflected a classic two-tiered tender offer with no commitment
to the terms of the second tier. Mesa owned 5.7% of Phillips outright
and indicated an intention to acquire 15 million more shares and,
if financing could be secured, 8 million additional shares as well, all
at 360 per share. Thus, if successful, Mesa's total holdings would
constitute 20 % of Phillips outstanding shares. This position, however,
coupled with a successful consent solicitation enabling it to replace
all directors would have insured control for Mesa. Mesa's refusal to
commit itself to the terms of the second step clearly justified the
belief by Phillips management and directors that Mesa, whose principal, T. Boone Pickins, possessed impressive credentials as a corporate acquiror, did not have the best interests of Phillips and all
its shareholders in mind. If the litigation efforts of Phillips in the
next two weeks may be viewed as simply buying time, it cannot be
said that such conduct was not a proper exercise of managerial
judgment as part of an overall effort to resist a potentially destructive
tender offer.
Nor can the development of a contingency plan be deemed an
extreme reaction. Mesa's announcement of its tender offer had put
Phillips "in play" and it was reasonable to expect that other suitors
might come forward either in concert with, or in competition to,
Mesa's efforts. The basic premise for the plan was that Mesa's offer
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would deprive all shareholders of an equal opportunity to realize
maximum value for their shares, which Morgan Stanley had determined to have a liquidation value of $60 to $75 per share. It was
also the view of the Phillips directors that a substantial number of
shareholders would be squeezed out of a partial offer which had no
second tier commitment. It was believed, and is still believed, by
Phillips management that if Phillips is to undergo change in its
corporate structure all stockholders should share equally in whatever
increase in value is perceived to have occurred by reason of the
takeover activity and that the employees of Phillips should be afforded
an opportunity to achieve a greater share in the company's ownership.
On the present record, Phillips' initial efforts in resisting Mesa's
tender offer does not bear the mark of entrenchment and, given the
fast-moving events which followed Mesa's announcement of December 4, its resistance efforts cannot be said to lack a rational purpose.
Cheff v. Mathes, Del Supr., 199 A.2d 548 (1964), Panter v. Marshall
Field, 7th Cir., 646 F.2d 172 (1981), cert. denied 454 U.S. 1092
(1981). In any event, the prospect that plaintiff will ultimately be
successful in proving the contrary is not promising.
The December 23 Agreement
The heart of this controversy involves the terms of the agreement
between Mesa and Phillips announced on December 23 which ended
the Mesa tender offer. Plaintiff contends that agreement represents
a desperate attempt by Phillips management to retain control through
a "greenmail" buy out of Mesa at $53 a share supported by a
partial exchange of stock for debt which purports to afford other
shareholders a similar price. Plaintiff maintains, however, that the
exchange is patently unfair while other aspects of the recapitalization
such as the sale of assets, the increase in Phillips' debt ratio and
the funding of the EISOP to permit purchase of Phillips shares will
permanently harm the company. While conceding that the recapitalization involves a restructuring of the company which significantly
increases its debt and results in 40% employee beneficial ownership
of its stock, Phillips argues that the plan is well-conceived and
intended to permit all Phillips shareholders to realize a blended value
of $5 per share.
There is little doubt that the settlement between Mesa and
Phillips was precipitated by this Court's decision of December 20,
interpreting the GAO standstill agreement. Representatives of Mesa
and Phillips engaged in intensive bargaining in New York during

19851

UNREPORTED CASES

the following two days and the Phillips Board met in New York on
December 23, with four directors participating by telephone conference call, to approve the terms of the settlement. Although plaintiff
claims that the meeting was hastily conducted, the minutes suggest
the contrary. In addition to the twelve directors present, the Board
was joined by five outside lawyers, including Delaware counsel to
advise on Delaware corporate law, and seven representatives of the
two investment banking firms. More importantly, the Phillips Board
did not start at "ground zero," since the recapitalization agreement
adopted was a modified, and less drastic, version of the contingency
plan adopted on December 16.
From Mesa's standpoint the settlement agreement was fairly
straightforward. It was guaranteed $53 a share regardless of the fate
of the recapitalization plan and in return it agreed to vote its shares
in favor of the plan and to sign a standstill agreement limiting its
activities vis-a-vis Phillips for 15 years. The approval by Phillips
Board of the terms for Mesa's exit, standing alone, would appear
defensible under the business judgment rule as a repurchase at a
premium of the shares of a dissident. Cheff v. Mathes, supra; Kaplan
v. Goldsamt, Del. Ch., 380 A.2d 556 (1977). Except for the requirement that Mesa vote its shares in favor of the recapitalization, Mesa's
role is of marginal significance in plaintiff's quest for injunctive relief.
Plaintiff claims that the recapitalization agreement was adopted
for an improper motive (entrenchment) and in a grossly negligent
manner. Because the recapitalization plan was adopted in connection
with the purchase of Mesa's shares, but is not contingent on the
Mesa arrangement, it gives the appearance of a support device to
justify the price paid to Mesa. While the recapitalization plan may
have that effect, whether intended or not, it also constitutes a means
whereby other shareholder may share in whatever benefits may be
perceived to have occurred in the takeover bargaining. It has other
important results. It provides a strong employee incentive toward
productivity by creation of the EISOP and, importantly, decreases
the risk that Phillips will be subject to future takeover efforts which
might be destructive of shareholder value. But there is nothing in
the plan which directly ensures the continuation of present management and to the extent that the proposed by-law amendments
including reclassification of directors' terms have such effect the
shareholders are free to reject them.
It is true that the recapitalization plan is finally tuned and
hinged on certain contingencies. The evaluation of Morgan Stanley
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and First Boston of the blended package of new stock and debt which
shareholders will receive is realistic only if Phillips common will trade.
close to the $50 mark. Phillips commitment to spend $1 billion to
buy the stock is recognition of the importance of that benchmark
being achieved. Secondly, the large EISOP investment assumes a
trade-off in future reduction of employment costs and improvement
in productivity. Finally, the ability of Phillips to discharge, its new
debt, with a reduced debt rating, is heavily dependent on the world
price of oil - a volatile factor in itself. But I am satisfied that the
Board considered these factors in sufficient depth, at least on the
present limited record, to entitle it to the presumption afforded by
the business judgment rule.
Plaintiff also argues that certain aspects of the recapitalization
plan constitute waste of corporate assets, which even majority stockholder approval cannot cure. Michelson v. Duncan, supra, at 219. It
is difficult to address a waste claim in a preliminary injunction setting,
particularly where stockholder ratification is itself sought to be prevented. Moreover, the high standard for determining waste, "that
no person of ordinary, sound business judgment would deem it worth
what the corporation has paid," Saxe v. Brady, Del. Ch., 184 A.2d
602, 610 (1962), renders plaintiff's task a difficult one even after a
full trial on the merits. Clearly at this juncture and in view of the
extensive efforts resorted to by Phillips management to formulate
the plan of recapitalization and the purchase of Mesa's shares, the
probability of success is not very substantial.
[7] Next to be considered is plaintiff's claim that various features
of the recapitalization plan are invalid under the Delaware General
Corporation Law. I will not attempt to discuss in depth all claims
of invalidity. Plaintiff argues the Phillips-Mesa settlement has spawned
a series of unauthorized acts including the voting of Mesa's shares,
the implementation of the standstill agreement and the redemption
6f stock under the exchange formula. It is clear, however, that Mesa's
shares have not been "called for redemption" within the meaning
of Section 160(d) and are still exercisable for voting purposes even
though subject to a "put" requirement. Nor does the standstill
agreement constitute a restriction on the transferability of the Phillips
shares in contravention of Section 202 (c)(4). The restriction is not
on the transferability or registration of the underlying shares but on
the holder and in any event is not "manifestly unreasonable." Joseph
E. Seagram & Sons, Inc. v. Conoco, Inc., D. Del., 519 F. Supp. 506
(1981).
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[8] Plaintiff's primary claim of illegality is directed to the exchange
contemplated by the recapitalization plan which he views as an
unauthorized redemption of common stock, not an exchange of stock
for stock as authorized by Section 151(e). Although the exchange
under the plan will result in each shareholder receiving a combined
debt-equity instrument upon surrender of a pure equity instrument,
it does appear that the Phillips exchange is in technical compliance
with Delaware statutory law. The terms of the exchange are artfully
drawn to accomplish a two-phased transaction. The first step involves
a partial reclassification of common into preferred, a permitted reclassification under Section 242(a) through charter amendment which
the shareholders will be asked to approve. When that classification
is accomplished the preferred may then be redeemed by the corporation "at its option" as permitted by Section 151(b). Under the
doctrine of independent legal significance this approach appears sustainable. Orzeck v. Englehart, Del. Supr., 195 A.2d 375, 377 (1963).
Plaintiff views this device as a form of "sleight of hand" which
misleads and manipulates. But the proxy material makes it dear
that a two-step transaction is involved which, along with the charter
amendment, must receive shareholder approval.
[9] Plaintiff also claims that Phillips' plan to transfer 32 million
common shares to a newly created EISOP at market price while
providing loans, or the guarantee of loans, to the EISOP to enable
it to purchase the shares is without valid consideration. This is one
of the most controversial aspects of the recapitalization plan and
since it will result in the EISOP owning 40% of Phillips common
may be viewed as a prospective takeover defensive tactic. But the
corporate funding of ESOPs is a widely accepted form of employee
compensation. Phillips' contribution to the EISOP will be tax deductible in part. The recited consideration for the initial funding of
24 million of the 32 million shares contemplated to be transferred
is, in the words of the proxy statement, "the performance of services
by [employees] between the date hereof and the date of contribution."
The consideration may thus be viewed as valid and since the creation
of the EISOP serves a reasonable business purpose, the creation of
the EISOP is not, in itself, invalid.
Post December 23 Events
Plaintiffs initial complaint was directed to the effect of the December 23 agreement with its recapitalization proposal. He subsequently amended his complaint to attack the proxy statement as
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misleading and incomplete and to seek postponement of the scheduled
February 22, special meeting of the stockholders. Events have not
been static since Phillips issued its'proxy statement and prospectus.
It has received and rebuffed a tender offer by Carl Icahn. It has
also "sweetened" the recapitalization plan by adding a firm commitment to buy, through a self-tender, 20 million of its shares at
$50 per share and by including a distribution of a newly-created
preferred stock dividend of $3.32 for each exchanged share of common. The Phillips Board also adopted a Rights Plan, of the "poison
pill" variety, which it hopes will deter further acquisition activity
pending the shareholders' vote on the recapitalization plan.
These events have further complicated the recapitalization proposal and caused Phillips to issue a 39 page supplemental proxy
statement on February 8. Taken together with the original proxy
material, which includes a 74 page proxy statement with several
appendices including the full text of the Mesa agreement as well as
copies of the proposed by-laws and charter amendments, the Phillips
proxy materials are massive. The original proxy statement contains
an extensive recital of all litigation attacking the Mesa settlement
and the recapitalization plan, including the claims advanced by plaintiff in this case. Plaintiff maintains, however, that the proxy material,
though voluminous, is incomplete and misleading. Many of the
claimed infirmities, however, involve plaintiff's view of the legality
of various features of the plan which, as previously noted, are of
doubtful merit and, in any event, Phillips is not required to adopt
the plaintiffs view of the facts. Bertoglio v. Texas International Co., D.
Del. 488 F. Supp. 630 (1980).
[ 10] Plaintiffcomplains that even though the proxy material includes
a listing of the allegations made in this action, it fails to include
any reference to the conclusion of his expert witness, George T.
Dormer, contained in an affidavit which accompanied plaintiffs
opening brief filed on January 29. It is argued that Dormer's opinion
that there will be "adverse financial consequences to Phillips" as a
result of the recapitalization plan including an increase in its debt
ratio and the lowering of its debt rating which will adversely affect
what Dormer calls "unseasoned stock" after the exchange, should
be disclosed to shareholders. Dormer's affidavit is properly available
to support plaintiff's claim of waste and entrenchment in this Court,
and has been considered as such, but it is questionable whether such
material is required to be included in a proxy statement. See, Warner
Communications, Inc. v. Murdoch, D. Del., 581 F. Supp. 1482, 1490
(1984). To begin with, Dormer's opinion was not offered to the
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Phillips Board and thus forms no part of the information upon which
they formulated their judgment to recommend the recapitalization
plan. Secondly, the requirement that the proxy statement reflect the
existence of litigation attacking a management proposal does not
extend to a recital of opinions of persons retained as experts by the
opponents of the proposal. Such a requirement would place upon
the originator of proxy material the difficult task of distinguishing
material fact from unsupported opinion and provide an opponent
with a cost-free medium for circulation of differing views. The requirement of full disclosure cannot be extended to such unreasonable
lengths. Rosenblatt v. Getty Oil Company, Del. Ch., 0. A. No. 5278,
Brown, C. (Sept. 19, 1983).
Plaintiff points to the recent holding in Snith v. Van Gorkom,
supra, in support of its contention that the Phillips proxy statement
falls short of the duty of complete candor required by Lynch v. Vickers
Energp Corp., supra. Smith, of course, involved shareholder approval
of a merger, not a recapitalization, and although in each situation
approval is sought to effect a change in share ownership, the effect
of a merger is clearly more extensive. The conduct of the directors
in Smith was found wanting, and the subsequent shareholder ratification ineffective, because the Trans Union Board failed to disclose
information readily accessible to it or available "if they had asked
the right questions." Slip Op. at p. 74. Here the Phillips proxy
material, in toto, presents a broad explanation of the events which
led to the Mesa settlement and the effect of the recapitalization. I
find it sufficiently discharges the duty of complete disclosure.
The Claims Against Mesa
Plaintiff attacks the validity of the Phillips-Mesa settlement but
for preliminary injunction purposes seeks simply to. prevent Mesa
from voting its shares in favor of the recapitalization plan. He claims
that Mesa has conspired with Phillips in the latter's breach of fiduciary
duty and is estopped from accepting the proceeds of the buyback
because it represented in its 13D that it would not sell its shares on
terms different from those afforded other shareholders.
[11] The conspiracy claim assumes that plaintiff has demonstrated
the probability of success as to the alleged breach of Phillips' fiduciary
duty - a doubtful proposition at this time. The intensive bargaining
which occurred between Mesa and Phillips suggests that Mesa pushed
for a recapitalization which would yield all shareholders a price
approximating the price it would receive. Moreover, it is not clear
at this time that any damages will result from the joint conduct of
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Mesa and Phillips, however it is characterized. And without damages
an essential element of a cause of action for civil conspiracy is lacking.
Weinberger v. UOP, Inc., Del. Ch., 426 A.2d 1333, 1348 (1981), rev'd
on other grounds, Del. Supr., 457 A.2d 701 (1983). As Weinberger notes,
the essence of civil conspiracy is damages.
Plaintiff's claim of promissory estoppel is also questionable. He
claims that other Phillips shareholders relied upon Mesa's 13D representations that Mesa would not carve a separate deal for itself and
the rapid rise in Phillips stock between December 4 and December
24 is proof of that reliance. The facts of record do not support a
claim of estoppel. Whatever Mesa's intent may have been when it
filed its initial 13D, it is clear that its tender offer required extensive
financing and a quick market response. Phillips aggressive litigation
effort frustrated that effort and forced Mesa to announce on December
10 that it was delaying its tender offer. Even though this Court's
decision on the standstill agreement was favorable, that ruling was
subject to appeal and litigation remained unresolved in other jurisdictions. Moreover, it is arguable whether other shareholders have
an absolute right to rely upon takeover announcements any more
than they have a contractual right to participate in tender offers.
Moran v. Household, supra.
Finally, it should be noted that it remains an open, and disputed,
question whether the price Mesa is entitled to receive under its
agreement with Phillips will prove to be significantly better than that
other shareholders will receive in the exchange, if approved. Indeed,
Phillips shares, which at the time of Mesa's tender offer were trading
in the $35 range are now trading about $50 per share and the Icahn
approach, and the addition 6f the, "sweetners," suggest a value
approximating the $53 per share guaranteed to Mesa.
Conclusion
Plaintiff has raised serious questions concerning the legality and
fairness of the Mesa-Phillips settlement agreement and the recapitalization plan. These concerns, whatever their ultimate merit may
prove to be, should not stand in the way of submission of the
recapitalization plan to Phillips shareholders in the absence of a
showing of probability of ultimate success. I have concluded that on
the present record that showing is lacking. Moreover, in balancing
the hardships which would flow from the grant of injunctive relief
as opposed to its denial, interference with the pending shareholder

meeting appears the least desirable result. The Phillips shareholders
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should be afforded an opportunity to voice a position without further
delay or confusion. While it is true that it may be difficult, even
impossible, to undo the results of the recapitalization plan if approved,
this Court's power of rescission and the award of related damages
provides a measure of relief. On the other hand, if the recapitalization
plan is disapproved, much of plaintiff's grievance is mooted and the
way would be clear to deal with the claims against Mesa and Phillips
which arise out of their settlement agreement.
The application for a preliminary injunction is accordingly denied.
IT IS SO ORDERED.

ERCKLENTZ v. INVERNESS MANAGEMENT CORP.
No. 7167
Court of Chancery of the State of Delaware, New Castle
February 22, 1985
In this case, Vice-Chancellor Berger rejected defendants' (Inverness Management Corp.) argument that this class and derivative
action should be dismissed without notice on the basis of the language
of Rule 23(e). The court held that it is within its discretion whether
or not notice is required under Rule 23(e) notwithstanding the use
of the word "shall" in the Rule. The court noted that there are
several factors to be considered in making this decision: (1) the
likelihood of intervention by other stockholders, (2) the probability
that the stockholders were relying upon the pending suit, and (3)
the extent of any interest in seeking a judicial determination. The
court also noted that although plaintiff in this action was disqualified
as a representative, other stockholders should not be precluded because of this disqualification. If this suit was terminated without
notice, the other stockholders may have no other recourse because
of the possible bar of statute of limitations. Therefore, the court
ordered that notice be given.
1. Compromise and Settlement

0

4

The court of chancery has discretion to require notice under
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Rule 23(e) notwithstanding the use of the word "shall" in the rule.
DEL. CT. CH. R. 23(e).

2.

Compromise and Settlement

c

4

In the context of voluntary dismissals, several factors are to be
considered by the court in exercising its discretion as to whether
notice should be provided: (1) the likelihood of intervention of other
stockholders, (2) the probability that stockholders were relying upon
the pending suit, and (3) the extent of any interest seeking a judicial
determination.
Elizabeth M. McGeever, Esquire, of Prickett, Jones, Elliott, Kristol
& Schnee, Wilmington, Delaware, for plaintiff.
David C. McBride, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

On October 18, 1984 this Court issued a letter opinion holding
that plaintiff, Enno W. Ercklentz, Jr. ("Ercklentz") and his counsel
are disqualified from acting in their respective capacities in this class
and derivative action. The parties were unable to agree on a form
of order effectuating that opinion and on February 1, 1985, the
Court heard argument on that issue. For the reasons discussed
hereafter, I have entered an Order, a copy of which is enclosed,
requiring that notice be given to the stockholders of defendant Inverness Management Corporation("IMC") before this action is dismissed.
[1] Defendants argue that notice of the dismissal is neither
required nor appropriate. They point out that Chancery Court Rules
23(e) and 23.1 both provide that a dismissal without prejudice to
the class or with prejudice to the plaintiff only "shall be ordered
without notice thereof if there is a showing that no compensation in
any form has passed directly or indirectly from any of the defendants
to the plaintiff or plaintiffs attorney and that no promise to give
any such compensation has been made." Since there is no question
but that the "no compensation" conditions have been satisfied,
defendants argue that the quoted language of the Rules is mandatory
and the dismissal must be ordered without notice. This argument
was rejected in Lutz v. Garber Company, Inc., Del. Ch., 357 A.2d
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746, 750 (1976) where the Court determined that it had discretion
to require notice under Rule 23(e) notwithstanding the use of the
word "shall" in the Rule. See also Hutchison v. Bernard, Del. Ch.,
220 A.2d 782 (1965).
[2] In the context of voluntary dismissals, this Court has noted
several factors to be considered in exercising discretion as to whether
notice should be provided: (1) the likelihood of intervention by other
stockholders; (2) the probability that stockholders were relying upon
the pending suit; and (3) the extent of any interest in seeking a
judicial determination. Botney v. Teledyne, Inc., Del. Ch., C. A. No.
5786, Hartnett, V. C. (November 30, 1982). Here, as in Teledne,
IMC's stockholders were advised of the existence of this suit and
may have refrained from instituting independent litigation on the
assumption that their interests were already being protected. Inasmuch as the wrongs alleged in the complaint relate to transactions
dating from 1976 to 1982, it is possible that the statute of limitations
may bar the prosecution of a new suit. Although this factor is not
determinative, it does have some bearing on the question of stockholder reliance and possible prejudice as a result of that reliance.
Defendants represent that they intend to notify IMC's stockholders of the dismissal of this action even if no notice is required
by the Court. Thus, there is no risk that any stockholders will
continue to rely upon the pendency of this action. However, if the
notice also affords IMC's stockholders an opportunity to move to
intervene, defendants argue that such a notice would amount to a
solicitation to continue the suit. As defendants see it, since this
plaintiff should not have instituted suit in the first place, he should
not be allowed to seek a replacement.
The problem with this approach is that it does not consider the
interest of IMC's stockholders. The fact that this plaintiff has been
disqualified does not mean that other stockholders should be precluded
from pursuing these claims, the merits of which have not yet been
considered. In light of the possible bar of the statute of limitations,
IMC's stockholders may have no recourse if this suit is terminated
without notice.
In balancing these factors, I conclude that notice should be
provided to IMC's stockholders prior to dismissal of the action.
ORDER
The Court, having considered defendants' motion to disqualify
plaintiff and plaintiff's counsel, and having decided for the reasons

DELAWARE JOURNAL OF CORPORATION LAW

[Vol. 10

stated in the letter opinion dated October 18, 1984 that defendants'
motion should be granted and the Court having decided, as a matter
of fairness and equity, that the stockholders of Inverness Management
Corporation ("IMG") should receive notice in connection with the
disposition of defendants' motion to disqualify,
IT IS HEREBY ORDERED:
1. That the parties shall attempt to agree upon a form of notice
to be sent to all stockholders of IMC and shall submit such agreed
upon form of notice or, if no agreement is reached, their respective
versions of such notice to the Court on or before March 11, 1985;
2. That the notice shall include, inter alia, a provision that an
order will be entered dismissing this action and disqualifying plaintiff
and plaintiffs counsel from acting in any representative capacity in
any future action asserting the claims set forth in this complaint
unless, within thirty (30) days of the date of mailing the notice, any
stockholder of IMC files a motion to intervene in which case such
motion will be decided before entry of the order of dismissal;
3. That the notice shall be sent to IMC's stockholders with
IMC's annual report no later than May 1, 1985 or such later date
as shall be approved by the Court; and
4. That the cost of printing or otherwise reproducing the notice
shall be borne by plaintiff.

GOOD v. TEXACO, INC.
No. 7501
Court of Chancery of the State of Delaware, New Castle
February 19, 1985
This is a decision on a proposed settlement and dismissal of the
consolidation of various class actions and derivative suits against
Texaco, Inc. and its board of directors. The suits alleged wrongdoing
when Texaco bought all of the Texaco stock owned by Bass Brothers,
an investment group, at a premium price. In the transaction, Bass
Brothers sold its 25. 6 million shares to Texaco for $650 million in
cash and 12. 6 million shares of voting preferred Texaco stock. Since
Texaco wished to limit Bass Brothers' voting control, Bass Brothers

1985]

UNREPORTED CASES

agreed to vote the preferred stock as the Texaco board recommended

for ten years. As a result of an earlier decision which denied Texaco's
motion to dismiss, Texaco modified its agreement with Bass Brothers
so that for the next ten years, Bass Brothers' preferred Texaco stock
would be voted proportionately to all other votes cast by common
stockholders. As a result of substantial discovery, plaintiffs and their
attorneys decided that it was unlikely that they could gain any relief
other than the modification of voting control already achieved, since
the business judgment rule would protect the actions of a disinterested
board. Therefore, plaintiffs and defendants proposed a settlement
where plaintiffs would disclose to all shareholders the information
uncovered by discovery, defendants would pay plaintiffs reasonable
attorneys' fees of $700,000, and the case would be dismissed with
prejudice. Many plaintiffs have objected to this proposed settlement
and request to be joined as intervenors.
The court of chancery, per Chancellor Brown, approved the
settlement and dismissed the intervenors' motion because the court
found that the settlement was in the best interests of both Texaco
and the shareholders. The corporation was benefitted by saving the
costs of defending itself at trial, sparing the involvement of its key
managerial personnel in a trial, and avoiding the possible adverse
publicity of trial. The shareholders were benefitted by enhanced
voting power when five percent of voting power was removed. Since
the settlement was approved, the court did not grant intervention
to the objecting shareholders.
1. Compromise and Settlement

C

2

In a decision on a proposed settlement and dismissal of consolidated derivative and class action suits, the law favors the voluntary
settlement of the contested issues.
2.

Compromise and Settlement

C= 4

Because of the fiduciary character of a class or derivative suit,
the court must participate in the compromise settlement by exercising
its own business judgment to insure intrinsic fairness in the circumstances to the rights of all parties.
3.

Compromise and Settlement

c=

2

By reviewing intrinsic fairness of a compromise settlement in a
derivative or class suit, the court must not defeat the basic purpose
behind litigation settlement by affording the parties a rehearsal of
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trial; rather, the court should exercise its own independent business
judgment.
4.

Appeal and Error

Cc-

949

Compromise and Settlement

0

2

Abuse of discretion is the standard for reviewing the court's
exercise of its independent business judgment in deciding the intrinsic
fairness of a compromise in a derivative or class action suit.
5.

Compromise and Settlement

C-

4

Approval of class action settlement requires more than a cursory
scrutiny by the court of the issues presented, but the court's function
is discharged when the nature of the claim, possible defenses, and
legal and factual obstacles facing plaintiff in the event of a trial are
considered and the court approves the settlement as reasonable through
the exercise of its sound business judgment.
6.

Compromise and Settlement

0=- 2

In passing upon the proposed settlement of a class and derivative
action suit, it is not the court's function to make findings of fact.
7.

Courts

0

91(1)

The court of chancery cannot reconsider a decision of the Delaware Supreme Court in ruling on an objection to a derivative and
class action compromise settlement since the court of chancery lacks
power to overturn it.

8.

Attorney and Client

C-

132

Corporations

C-

189(14)

In determining an award of attorneys' fees, the fact that plaintiffs' actions removed five percent of voting power from the control
of the board of directors constitutes a benefit to the corporation and
its common shareholders since it permits shareholders to make decisions without being confronted with the knowledge that management
has a five percent head start with regard to any particular proposition.
9.

Attorney and Client

C

Corporations

0= 189(14)

132

In determining an award of attorneys' fees, the fact that plain-
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tiffs' actions removed five percent of voting power from the control
of the board of directors enhances the voting power of common
stockholders since it means that a 5% voting power which potentially
could be used to thwart the wishes of a majority of their number,
if in the hands of another, will not come into play at all, at least
through the period prescribed by the repurchase agreement.
10.

Attorney and Client

0

132

Corporations

C-.-

189(14)

In approving a request for attorneys' fees which seemed high,
the court held it was not excessive when the court considered the
magnitude of the case, the obstacles facing the plaintiffs at the outset,
the expertise of counsel, the contingent nature of the fee prospects
facing them at the outset, the effort put forth, the result achieved,
and the favorable comparison to fees normally paid to investment
bankers for their participation in such transactions.
11.

Compromise and Settlement

C= 15(2)

Corporations

C

202

Securities Regulations

0

101

Approval of a proposed settlement of claims alleging wrongdoing
of board members under Delaware state law is in no way intended,
on grounds of resjudicata to bring about termination of claims under
federal securities laws.
Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, Wilmington,
Delaware; Michael Fuchs, Esquire, of Wolf Popper Ross Wolf &
Jones, New York, New York; and Stuart H. Savett, Esquire, of
Kohn, Savett, Marion & Graf, Philadelphia, Pennsylvania, for the
plaintiffs.
William 0. LaMotte III, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware; and Charles F. Kazlauskas, Jr.,
Esquire, of New York, New York, for the defendant Texaco, Inc.
Rodman Ward, Esquire, and Stephen E. Jenkins, Esquire, of Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware; and
Eric M. Roth, Esquire, of Wachtell, Lipton, Rosen & Katz, New
York, New York, for Texaco director defendants.
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Gregory P. Williams, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Roy L. Reardon, Esquire, George M.
Newcombe, Esquire, and Mary Elizabeth McGarry, Esquire, of
Simpson Thacher & Bartlett, New York, New York, for the defendants Bass Brothers.
Pamela S. Tikellis, Esquire, of Biggs & Battaglia, Wilmington, Delaware; Sidney B. Silverman, Esquire, and Joan Harness, Esquire,
of Silverman & Harnes, New York, New York; and William C.
Garrett, Esquire, of Dallas, Texas, for the objectors Seagoing Uniform Corporation and Mollie G. Pin, respectively.
Peter M. Sieglaff, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware; and H. Miles Jaffe, Esquire, of Raggio, Jaffe
& Kayser, New York, New York, for the objectors Gelband.
Thomas G. Hughes, Esquire, of O'Donnell & Hughes, Wilmington,
for the objectors Polk Trustees.
Marshall Patner, Esquire, of Orlikoff, Flamm and Patner, Chicago,
Illinois, for the objector Mandel, Lipton & Stevenson, Ltd.
David C. Vladeck, Esquire, of Washington, D.C., for objector Reuben B. Robertson III.
BROWN,

Chancellor

This is a decision on the proposed settlement and dismissal of
a shareholders' class action and derivative suit. Numerous shareholders have written directly to the Court indicting their objection
to either the settlement or to the amount of counsel fees requested
by the attorneys for the plaintiffs, or both. Several shareholders have
appeared through counsel to object to the proposal. One group of
shareholders seeks to intervene as plaintiffs for the purpose of prosecuting the case to a conclusion on its merits. More than 1,400
shareholders have elected to opt out of the class certified for the
purposes of settlement. In short, the proposed settlement lacks universal shareholder appeal.
The proposed settlement is also unusual in that, if it is approved
by the Court, nothing of consequence will happen other than the
dismissal of the suit and the payment of counsel fees. The benefit
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to the corporation and its shareholders on which the proposed settlement and dismissal of the action is premised has already occurred,
albeit after the suit was filed, and, in all probability, as a direct
result of a ruling made by the Court on a preliminary motion.
Moreover, the spectre of "greenmail" lies at the root of the shareholder discontent that does exist. The situation is as follows:
I
The corporation involved is, of course, Texaco, Inc. ("Texaco"),
a Delaware corporation and one of the world's largest petroleum
companies. It has more than 350,000 shareholders. Named as defendants along with Texaco are the persons who constituted its board of
directors at the time of the events complained of by the plaintiffs
together with some dozen or more individuals, partnerships and
corporations constituting an investment group which, for ease of
reference, will be referred to hereafter as the "Bass Brothers" in
recognition of the apparent dominant influence within the group of
certain members of the Bass family. The plaintiffs, who are now
seventeen in number in this consolidated action, are all alleged to
have been shareholders of Texaco at the time of the events which
gave rise to this suit. As gleaned from the record developed through
the time of the settlement hearing, the suit arises from what appears
to be the following undisputed facts and sequence of events.
II
The Bass Brothers began acquiring Texaco stock in 1982. By
the end of 1983 they owned slightly less than 5% of the corporation's
stock. On several occasions during this period one of the Bass Brothers
had met with or contacted the chairman of the board of Texaco
with the suggestion that under existing market conditions it would
be in Texaco's best interests to make a self-tender for a substantial
amount of its own stock or to acquire quantities of its own stock
through open-market purchases. Because of other corporate priorities
Texaco's management was not receptive to this suggestion of such
a large-scale use of corporate funds and thus it was rejected. However,
the relationship between the Bass Brothers and Texaco's management
remained cordial, with the Bass Brothers being supportive of management and threatening no action because of this difference in
viewpoint between them and management. There is no indication
that the Bass Brothers were attempting to pressure Texaco into
purchasing their shares at the time. Rather, they sought only to
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tender or sell a proportionate amount of their holdings in the event
that Texaco should be receptive to their suggested plan for a general
repurchase of a quantity of its own stock.
Thereafter, in early January, 1984, Texaco, in a dramatic move
which itself has prompted substantial litigation in this Court and
elsewhere, managed to consummate an agreement to acquire complete
ownership of Getty Oil Company ("Getty") and, by so doing, to
defeat at the eleventh hour the announced intention of Pennzoil
Corporation to acquire a substantial interest in Getty. The cost of
this acquisition to Texaco was in excess of $10 billion, and, despite
the fact that this coup greatly benefited Texaco by enabling it to
double its domestic oil reserves among other things, it also generated
significant administrative complexities when viewed from the standpoint of management. As ofJanuary and February, 1984, government
and shareholder approval of the proposed transaction was still required. Moreover, Texaco needed to sell off expendable assets as
well as to refinance the debt incurred in the Getty acquisition, and
there was the immediate need to integrate the worldwide operations
of two major oil companies. And, of course, there was also the
ongoing litigation resulting from the acquisition of Getty.
In the midst of these developments surrounding Texaco's acquisition of Getty, the Bass Brothers promptly began large-scale openmarket purchases of Texaco stock. By January 30, 1984 they had
increased their holdings to 9.9% of Texaco's outstanding shares. In
addition, they persisted in recommending to Texaco's management
that a stock repurchase program was still a good idea for Texaco
despite the fact that Texaco had just spent $10 billion to acquire
Getty. During February, 1984, the Bass Brothers indicated to Texaco
that they might be inclined to purchase still additional shares of
Texaco on the open market if Texaco did not undertake a repurchase
program of its own shares. They stated that they might acquire as
much as 20% and hinted that they might proceed to do so through
a tender offer. At about this time the financial news media reported
rumors that the Bass Brothers were planning to join forces with
Pennzoil to break up Texaco and force the divestiture of Getty.
Despite this, Texaco's management still held to its view that a selftender or stock repurchase program was inconsistent with Texaco's
long-range business plans and thus the suggestion of the Bass Brothers
was again rejected.
Understandably, however, the rapid enlargement of their shareholdings by the Bass Brothers in the face of all else that was going
on at the time was a cause for concern on the part of Texaco's
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management. Although Texaco was a giant corporation with considerable financial means, the circumstances had caused its flank to
be exposed somewhat. Because of the Getty acquisition the time and
energy of its management personnel was being consumed in large
part by the need to complete the details of that transaction. Management was not in an ideal position to defend against the possible
disruption that might be fostered by a dissident shareholder group
and, although the Bass Brothers were professing to be openly pleased
with the Getty acquisition and supportive of corporate policy even
though they did not totally agree with it, Texaco's management
obviously suspicioned, as did probably anyone else who read the
financial pages, that the Bass Brothers were getting into position to
do something. The next development came on February 28, 1984.
On that date representatives of the Bass Brothers proposed a
joint venture between themselves and Texaco. The proposal contemplated that the Bass Brothers would contribute their Texaco shares
and some real estate assets, and Texaco would contribute certain oil
reserves, to the venture. Texaco studied this proposal, but as a result
viewed it as little more than a means whereby the Bass Brothers
sought to realize the equivalent of $68 per share for their Texaco
stock, a figure which was far above Texaco's trading value and which
management viewed to be excessive. The joint venture proposal was
also rejected. By this time, however, Texaco's management was
fearful that the rejection of the joint venture proposal might trigger
some hostile action by the Bass Brothers which, in the existing context
of things, would detract seriously from the ongoing task of integrating
Getty into Texaco's operations.
Texaco's management sought advice from The First Boston
Corporation, the company's investment banker, and" from the experienced corporate law firms that were representing it. The conclusion reached by all was that the Bass Brothers posed a substantial
immediate threat to Texaco's best interests and that the only reasonable course of action under the circumstances was to attempt to
repurchase their shares. Texaco's chairman thereupon advised the
Bass Brothers that the corporation was prepared to purchase their
shares at a reasonable price. The Bass Brothers were receptive to
the idea.
In the ensuing negotiations which commenced on March 5, 1984
the Bass Brothers initially sought $68 per share and eventually took
the position that they would not take less than $55 per share. Texaco's
financial advisors suggested prices at $55 per share and above.
However, Texaco's chairman, John K. McKinley, took the position
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that Texaco would pay no more than $50 per share. Eventually,
McKinley won out and on the evening of Monday, March 5, 1984
an agreement in principle was reached at the price of $50 per share.
The market price for Texaco shares on the previous Friday, March
2, 1984, had been $48-3/8 per share.
The repurchase was ultimately structured so that the Bass Brothers received payment of approximately one-half of the purchase price
in cash and the remainder in the form of a new issue of preferred
stock of Texaco. For tax reasons and in order to assure marketability,
the Bass Brothers insisted that the new preferred stock have voting
rights similar to those of the common stock, although they had no
particular desire to vote them. Texaco's management naturally did
not want them to vote this new preferred stock since the obvious
goal sought by the repurchase was to prevent the Bass Brothers from
using their potential voting power to disrupt the implementation of
the long-range policies which management had concluded to be in
the best interests of Texaco and its shareholders. To resolve this
point, and after the price to be paid for their shares had already
been determined, the Bass Brothers proposed that they agree to vote
the preferred shares in accordance with the wishes of the Texaco
board of directors. The final terms of the repurchase agreement
included this feature.
On the following day, March 6, 1984, the proposal was submitted
to the Texaco board of directors. The company's investment banker,
First Boston, advised that at $50 per share the premium that would
be paid over the $48-3/8 market price of March 2 was reasonable
and at the low end of the range of premiums over market paid by
other companies for large blocks of stock. First Boston also advised
that in its view $50 per share was consistent with the intrinsic value
of the stock over the long term. The board was also advised by the
corporate law firms representing the company that under Delaware
law it was within the power of the board to make such a repurchase
and that the decision to do so would be protected by the business
judgment rule. After several hours of consideration the board approved the repurchase proposal unanimously and the transaction was
promptly consummated.
As a result Texaco purchased the entire 9.9% common stock
interest owned by the Bass Brothers, such interest aggregating approximately 25.6 million shares. Under the terms of this agreement
the Bass Brothers received in return approximately $650 million in
cash and 12.6 million shares of newly-issued voting preferred stock
with a stated value of $50 per share. Each share of the preferred
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stock carried with it voting rights equal to the voting rights of a
share of common stock of Texaco. Thus, once issued, the new
preferred stock constituted approximately 5% of the total voting
power of all of Texaco's outstanding shares. The agreement provided
further that the Bass Brothers would acquire no more shares of
Texaco for a period of ten years and that during that time they
would vote their Texaco preferred stock in accordance with the
recommendation of Texaco's board of directors.
III
On March 7, 1984, the plaintiff Howard Good filed this suit.
It was the first of 21 actions filed in this Court and elsewhere attacking
the repurchase of the Bass Brothers' shares. The 15 actions that
were filed in this Court were eventually consolidated into the present
action.
The consolidated complaint charges that the price paid by Texaco
to repurchase the Bass Brothers' shares was grossly excessive, that
the transaction constituted a gift of corporate assets, that it served
no legitimate corporate purpose of Texaco, and that it amounted to
an illegal vote-buying scheme. Also, in view of the fact that the
repurchase was accomplished in the face of the upcoming annual
meeting of Texaco shareholders at which management was proposing
that 80% supermajority voting provisions be adopted with regard to
shareholder approval of certain business combinations not approved
in advance by management as well as to any attempt to remove one
or all members of the board of directors, it was alleged that the
repurchase of the Bass Brothers' shares was part of an illegal scheme
to entrench Texaco's board of directors and to increase the shareholder voting power of its individual members. It was alleged also
that the repurchase constituted an illegal partial liquidating dividend
awarded to the Bass Brothers to the exclusion of Texaco's other
shareholders, and that all of the foregoing constituted a breach of
fiduciary duty on the part of the Texaco directors in the perpetration
of which they were aided and abetted by the Bass Brothers.
The consolidated complaint sought rescission of the repurchase
agreement, an injunction against the holding of the annual shareholders meeting or the setting aside of the vote taken at such meeting,
an injunction against the use of the voting power of the new preferred
stock that was acquired through the repurchase agreement, money
damages, an award of attorneys' fees and the reimbursement of
litigation expenses. Texaco and the individual director defendants
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have since denied that the action of the Texaco board was illegal in
any way and have asserted various affirmative defenses. The issue
of service of process over the Bass Brothers is far from resolved.
However, they have agreed to enter an appearance in the case for
the purpose of settlement and dismissal of the action only.
IV
The circumstances which have led to the proposed settlement
and dismissal of the action occurred shortly after the initial complaint
of the plaintiff Good was filed. Needless to say, with the complaint
being filed on the day following the approval of the repurchase
agreement by the Texaco board, it was filed derivatively without a
demand first being made upon the Texaco board to take corrective
action on behalf of the corporation as contemplated by Chancery
Rule 23.1. Under the recent decision in Aronson v. Lewis, Del.Supr.,
473 A.2d 805 (1984) the Texaco defendants moved immediately to
dismiss the action because of the failure of the plaintiff to have first
made a demand on the board of directors. This was accompanied
by a motion to stay all future discovery by the plaintiff and to vacate
the expedited discovery already authorized.
Thereafter, by a decision dated May 14, 1984, the motion to
dismiss was denied. Aronson v. Lewis, supra, held that such a motion
under Rule 23.1 must be judged upon the factual allegations of the
complaint and that in order for the requirement of a prior demand
upon a board of directors to be deemed unnecessary it must appear
that there is a reasonable doubt that the board of directors was
protected by the business judgment rule in taking or approving the
action complained of. Aronson further held, however, that if it appeared from the factual allegations of the complaint that the board
of directors was not disinterested with regard to the transaction being
attacked, then the inquiry need go no further since in that situation
the complaint itself would demonstrate at least for the purposes of
the motion to dismiss that the protection of the business judgment
rule did not apply and that a demand on the board prior to the
filing of the suit would have been futile. Because the complaint here
alleged facts which indicated that the defendant Texaco directors had
acquired the contractual right to control the vote of 5% of Texaco's
outstanding stock as a result of the repurchase of the Bass Brothers'
9.9% interest with corporate funds and assets, I concluded that the
Texaco board was not disinterested within the meaning of Aronson,
and accordingly the motion to dismiss the derivative claims for failure
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to make a demand was denied and discovery by the plaintiff was
authorized to go forward.
Three days later, on May 17, 1984, Texaco and the Bass
Brothers entered into a modification of the repurchase agreement.
Under that modification it is provided that henceforth the vote of
the Bass Brothers' shares will not be controlled by the recommendation of the Texaco board of directors but rather the 12.6 million
preferred shares will be voted proportionately to all other votes cast
by Texaco's common shareholders. This modification of the repurchase agreement effectively mooted the allegations of the complaint
relating to the annual meeting and the proposed supermajority voting
provisions, and as a consequence plaintiffs agreed not to seek an
injunction of the stockholder vote at the annual meeting.
V
Thereafter counsel for the plaintiffs conducted discovery into
the remaining allegations of the various lawsuits sought to be concluded in this proceeding. The discovery included the examination
of thousands of documents produced voluntarily or without objection
by the defendants, the review of publicly available information and
the depositions of various persons. Among those deposed were Mr.
McKinley, Texaco's Chairman; Alfred C. DeCrane, Jr., the President of Texaco; Richard G. Brinkman, Vice President of Finance
and Treasurer of Texaco; Admiral (Ret'd) Thomas H. Moorer, a
former Chairman of the Joint Chiefs of Staff and an outside director
of Texaco; John P. Hellstrom, Jr., a managing director of First
Boston; and Sid R. Bass, who acted as representative of the Bass
Brothers in the negotiations for the repurchase of their shares. It is
undisputed that much of the plaintiffs' discovery focused on the
motivation of Texaco and its board of directors for the repurchase.
As a result of this substantial discovery effort plaintiffs and their
attorneys reached the conclusion that by going to trial they would
be unlikely to obtain any relief beyond the modification of the voting
rights attached to the Bass Brothers' preferred stock that had already
been achieved. This conclusion was prompted by an established line
of Delaware case precedents which hold that a decision by a board
of directors to use corporate funds to repurchase shares from a
dissident shareholder in order to eliminate what appears to be a clear
threat to the best interests of the corporation is a decision protected
by the business judgment rule and one which can be overcome only
by a conclusive showing of fraud or other misconduct. See generally,
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Cheff v. Mathes, Del.Supr., 199 A.2d 548 (1964); Bennett v. Propp,
Del.Supr., 187 A.2d 405 (1962); Kors v. Carey, Del.Ch., 158 A.2d
136 (1960); Kaplan v. Goldsamt, Del.Ch., 380 A.2d 556 (1977). See
also, 8 Del.C. § 160. Counsel for the plaintiffs have represented that
in their professional opinion after a full investigation of the matter
they do not believe that they could overcome the defense of the
business judgment rule if the case was taken to trial on the remaining
issues related to the propriety of the repurchase of the Bass Brothers'
shares.
The Texaco defendants go further, and view the deposition
testimony and the documents produced in discovery as establishing
a consistent record of uncontroverted evidence that the Texaco board,
after having been fully advised, approved Texaco's entry into the
repurchase agreement with the Bass Brothers solely to advance the
best interests of Texaco and its remaining shareholders and not to
promote the self-interests of the individual board members in any
way. The Audit Committee of the Texaco board also retained independent counsel and the investment banking firm of Dillon, Read
& Co., a firm which had done no work for Texaco for a number
of years, to investigate the matter on its behalf, and based upon
that investigation the report of the Audit Committee concluded, in
keeping with the plaintiffs' analysis, that there was no evidence that
either Texaco's management or its board of directors acted in any
manner inconsistent with the best interests of the corporation or for
any improper or impermissible motive even though the net result of
the action taken was to selectively purchase the shares of a small
group of shareholders at a premium over the existing market price
and at a cost to Texaco of some $1.2 billion.
VI
Based upon the foregoing scenario the parties have entered into
a written stipulation whereby they propose that the consolidated suit
in this Court, as well as related suits in the Supreme Court of New
York and the United States District Court for the Eastern District
of Pennsylvania (subject to the approval of those Courts, of course)
be compromised, settled and dismissed with prejudice based upon
that which has taken place already as a result of the filing of the
initial Good action, namely, the modification of the repurchase agreement which removed the contractual right of the Texaco board to
direct the vote of the 5% voting power represented by the Bass
Brothers' preferred shares in favor of permitting those shares to be
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voted hereafter in direct proportion to the votes cast by Texaco's
common stockholders. As a further term of the proposed settlement
the defendants agreed to provide Texaco's shareholders and members
of the class as determined for the purpose of the proposed settlement
with all information relevant to the issues in the various suits proposed
to be terminated by disclosing the details of the plaintiffs' investigation
and discovery. It is represented that this has been done in the notice
of the proposed settlement sent to all current and former Texaco
shareholders who qualify for membership in the class.
As a part of the proposed compromise and settlement the plaintiffs' attorneys agreed to seek an award of attorneys fees not in
excess of $700,000 plus their out-of-pocket litigation expenses.
Defendants have agreed not to oppose that fee application and have
further represented that they believe that an award not in excess of
$700,000 would be fair and reasonable. As to any fees and expenses
awarded by the Court, it is proposed and agreed that the Bass
Brothers will pay 21.43% of the fee award and that the individual
director defendants will pay 78.571% of the fee award and all of the
awarded litigation expenses. These three features, i.e., the alreadyaccomplished modification of the repurchase agreement, the disclosure
to the shareholders of the findings of the plaintiffs' investigation,
and the agreement concerning the counsel fees and expenses, constitute the sum and substance of the settlement proposal.
VII
Plaintiffs contend that the modification of the repurchase agreement has conferred a substantial benefit on the common shareholders
of Texaco since it has eliminated any benefit to the Texaco board
of directors obtained through that which the plaintiffs viewed as an
illegal vote-buying scheme. To this extent plaintiffs feel that they
have enhanced the previously existing voting power of the Texaco
shareholders by having effectively eliminated the 5% voting power
initially represented by the preferred shares issued to the Bass Brothers. Plaintiffs contend that they have further benefited the common
shareholders by having made available to them a full disclosure of
the basis on which the Texaco board acted in electing to repurchase
the Bass Brothers' stock interest. They argue that this will enable
the common shareholders to better evaluate the performance of their
board and to move to make changes in it through the election process
if they are not satisfied.
Plaintiffs further point out-and correctly so on the record, I
think-that no objector has challenged the diligence or thoroughness
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of their investigation into the causes of action alleged in the various
suits which they now ask to have dismissed through the proposed
compromise and settlement. Nor has any objector materially disputed
the accuracy of their factual findings and conclusions resulting therefrom. On the facts thus uncovered, plaintiffs feel that they are
completely stymied by the rule of Cheff v. Mathes, supra, and the
similar Delaware case precedents since all factors point to the conclusion that the defendant Texaco directors, in approving the repurchase of the Bass Brothers' shares, were not acting to entrench
themselves but rather, after being fully advised in the matter, and
particularly in light of the then status of the company deriving from
the Getty acquisition, they acted only out of a reasonably justifiable,
subjective belief that the repurchase of the Bass Brothers' shares was
completely legal and that it was the appropriate thing to do at the
time in the best interests of the company and its remaining common
shareholders.
Plaintiffs estimate that for them to continue to pursue a claim
against the Texaco directors, which they feel that they have no
realistic hope of winning under existing law, could well result in as
much as an additional $2 million to Texaco in legal fees and expenses,
not to mention the accompanying disruption to the mangerial personnel of Texaco at a time when their skills and services are more
urgently needed for the running of corporate affairs. The attorneys
for the plaintiffs say that as counsel for both the derivative plaintiffs
and for the representatives of the class they have a duty to both the
Court and their clients to get off trail and terminate the litigation
when it appears obvious that they can gain nothing by way of relief
beyond that which they have already achieved.
Plaintiffs and their attorneys feel that they have, through their
collective efforts, produced a substantial result and benefit for those
whom they represent after having put forth a considerable professional
effort under expedited conditions and with no guarantee of compensation as of the time that they commenced the effort. In light of
this, they urge that a fee of $700,000 plus expenses, spread among

all of the various plaintiffs' attorneys who have participated, is fair
and reasonable under the circumstances.
VIII
As noted earlier, several shareholders appeared through counsel
at the settlement hearing and objected to the proposed settlement.
Certain of their number also sought to intervene as plaintiffs. I make
no effort to state each of their positions with particularity. In general,
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the contentions of these objecting shareholders may be summarized
as follows.

First, it is contended that because of the feature which initially
permitted the Texaco board to direct the vote of the preferred shares
issued to the Bass Brothers, the repurchase agreement consituted an

illegal vote-buying contract and, as such, the entire repurchase agreement was void from its inception. Accordingly, it is argued that the
repurchase agreement could not be given life as a legal document
by the subsequent modification which transferred the voting power
of the preferred shares to Texaco's common shareholders on a proportionate basis. Thus, it is contended that a cause of action exists
to rescind the repurchase agreement and to recover from the individual defendants on behalf of the corporation the entire consideration
paid to the Bass Brothers.
Secondly, it is argued that the rule of Cheff v. Mathes, supra, is
wrong because it sanctions the practice currently referred to as
"greenmail," i.e., the accumulation of a significant amount of stock
by a shareholder, or group of shareholders acting in concert, for the
purpose of intimidating a board of directors into causing the corporation to repurchase such shares at a substantial premium over
their realistic market price in order to assure the ongoing status of
the corporation and the continuation of its existing business policies
as established by the board. It is argued that to the extent that it
authorizes such practice the continued viability of the Cheff v. Mathes
rule should be tested in the light of current developments in the
market place, and that it is improper for the plaintiffs, as class and
derivative representatives, to attempt to dismiss the case without
doing so. Certain shareholders making this argument seek to intervene so as to be able to carry on this battle.
Thirdly, it is argued by some that actually the rule of Cheff v.
Mathes does not pose an obstacle to the continued prosecution of this
action since there is no evidence in the record of any actual threat
of intended action by the Bass Brothers which would have served
to disrupt the operations of Texaco or to have harmed the corporation
and its shareholders. No tender offer or sale of shares to a third
party was proposed, nor was any public filing made indicating an
intention to seek control. As a matter of fact, the Form 13D filed
by the Bass Brothers in connection with their expeditious January
acquisition of large amounts of Texaco stock stated that they were
doing so for the purpose of "investment" only, and the plaintiffs,
after having investigated the situation through extensive discovery,
have indicated for purposes of settlement that they have no reasonable
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grounds for believing that the Bass Brothers were guilty of misrepresentation in taking such a public position. From this it is suggested
that something is wrong, i.e., if the Bass Brothers' representation
of their position was true, then there was no reasonable basis for
the Texaco board to consider the size of their holdings as a threat
to the welfare of the corporation. In that situation, it is argued, Cheff
v. Mathes does not justify the action taken by the board, and thus
a provable cause of action on behalf of the corporation exists.
Finally, there is the objection of Seagoing Uniform Corporation
("Seagoing"), the owner of 2,000 shares of Texaco common stock
purchased on February 29, 1984. Seagoing brought its own suit in
the United States District Court for the Southern District of New
York as a result of Texaco's repurhcase of the Bass Brothers' shares.
Seagoing filed its action derivatively on behalf of Texaco and as a
class action on behalf of all persons other than the Bass Brothers
defendants who purchased their Texaco shares between January 18,
1984 and March 5, 1984. In its complaint in that action Seagoing
seeks to recover money damages against the Bass Brothers on the
theory of a "fraud on the market" arising out of an alleged deliberate
violation of the rules and regulations of the Securities and Exchange
Commission. Specifically, Seagoing charges that the Form 13D filed
by the Bass Brothers describing their purchase of Texaco shares as
for "investment" purposes only was false and misleading in that it
failed to reveal that their acquisition was in reality intended to
implement a power play whereby they planned to either acquire
control of Texaco, either alone or with others, or to sell their holdings
in Texaco either to Texaco or to a third party at a premium over
market. Seagoing alleges that the result of this purported misrepresentation by the Bass Brothers was to cause members of the Seagoing
class to be deceived into purchasing Texaco shares within the designated time period at artificially high prices and to cause Texaco
to be harmed by repurchasing the Bass Brothers' shares at a premium
over an artificially high market price.
The Seagoing complaint in the New York Federal action was
filed on March 12, 1984. On May 23, 1984, another Texaco shareholder represented by the group of attorneys who also represent the
plaintiff Good in this consolidated action, filed a complaint in the
United States District Court for the Eastern District of Pennsylvania
which-according to Seagoing and undisputed by the parties herealleges the same essential violations of the Federal securities laws as
those already asserted in Seagoing's New York complaint. (That suit
is referred to hereafter as "the Seidle action.") The complaint in the
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Seidle action relies on a "fraud on the market" claim under the
Federal statutes and regulations, and also seeks recovery based upon
common law claims of fraud and misrepresentation attributed to the
Bass Brothers.
As a part of the proposed settlement of this action the parties,
by their stipulation, have agreed that the common law fraud and
misrepresentation claims in the Seidle action will also be dismissed,
with prejudice, subject to the order of the Pennsylvania Federal
Court based upon approval of the proposed settlement by this Court,
if given. However, the proposed settlement does not purport to
dismiss the Federal claims of the Seidle action based upon the "fraud
on the market" theory. In fact, they are specifically excluded from
the literal parameters of the proposal settlement. At the same time,
the notice to shareholders of the settlement hearing in this Court
states that if this Court approves the settlement the Seagoing action
in New York, plus two other actions brought by shareholder plaintiffs
who have not joined in the stipulation of settlement, "may also be
subject to dismissal on grounds of res judicata."
Seagoing opposes the settlement here. It insinuates that the
instigation of the later Seidle action by the attorneys for the plaintiff
in a jurisdiction which has absolutely no nexus to the parties or
events in issue, and the subsequent proposal to dismiss the common
law claims of that action as a part of a settlement in which the Bass
Brothers have agreed to pay a portion of the plaintiffs' attorneys
fees, is nothing more than an attempt to undercut and terminate
Seagoing's action in New York on the technical grounds of resjudicala.
Seagoing suggests that this Court lacks the power to take any action
which would adversely affect its Federal claims since it has no jurisdiction over an alleged violation of the Federal securities laws.
Seagoing further suggests that the true motivation behind this ploy
is to enable the attorneys for the plaintiffs here to realize the substantial attorneys fees that have been tacitly agreed to by the defendants in return for abandoning what Seagoing views to be viable
claims against the defendants which exist in this action. In a severely
strained effort to coin what might best be described as a legal
neologism, Seagoing suggests that plaintiffs and their attorneys are
guilty of "feemail."
The other objectors also seem greatly offended by the realization
that the settlement, as proposed, will result in no direct monetary
compensation to either Texaco or its shareholders, but will result in
the payment of a substantial sum of money to the group of attorneys
representing the plaintiffs. One shareholder, while not opposing the
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settlement and dismissal of the suits, feels that the requested attorneys
fees are out of line for the results achieved. He asks that the Court
award a far lesser amount than the $700,000 figure and then direct
that the Texaco director defendants and the Bass Brothers pay the
difference to Texaco as an offset against its legal fees.
While various other points of objection were raised, the foregoing
constitutes those which I feel it sufficient to note for the purpose of
the decision herein.
IX
[1,4] The function of this Court in passing upon the proposed
compromise and dismissal of a representative class or derivative action
is well established. In the first place, the law favors the voluntary
settlement of contested issues, Rome v. Archer, Del.Supr., 197 A.2d
49 (1964), and accordingly I approach the issue with this principle
in mind. However, because of the fiduciary character of a class or
derivative suit, the Court is required to participate in the consummation of the settlement of such an action to the extent of determining
its fairness to the rights of the parties whose interests will be thereby
affected. In passing upon the intrinsic fairness of the settlement the
Court does not sit as though it were trying the case on the merits.
Nor is its function that of affording the parties a rehearsal of a trial
since to do so sould defeat the basic purpose behind the settlement
of litigation. Rather, the Court is called upon to exercise its own
independent business judgment in reviewing the fairness of the settlement proposal in light of the existing circumstances. Abuse of
discretion, in turn, is the standard for reviewing the Court's exercise
of that independent judgment. See, Neponsit Investment Co. v. Abramson,
Del. Supr., 405 A.2d 97 (1979); Rome v. Archer, supra; Gladstone v.
Bennett, Del. Supr., 153 A.2d 577 (1959); Braun v.Fleming-Hall Tobacco
Company, Del.Supr., 92 A.2d 302 (1952).
[5] The components of the judicial involvement at the trial court
level are set forth as follows in Rome v.Archer, supra, at 197 A.2d
53:
"Approval of a class action settlement requires more than

a cursory scrutiny by the court of the issues presented. The
function of the court is discharged, however, when the
nature of the claim, the possible defenses to it, the legal
and factual obstacles facing the plaintiff in the event of a
trial are weighed and considered. If, in the light of these
matters, the court approves the settlement as reasonable
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through the exercise of sound business judgment, its function as the so-called third party to the settlement has been
discharged."
With this in mind I turn to the fairness of the proposed settlement
and the objections to it.

X
The nature of the claim is a significant consideration here since
the key to the settlement proposal is the outright dismissal of the
cause of action that remains in the case now that the portion of the
suit which concerned the right of the Texaco board to control the
vote of the preferred shares has been rendered moot by the voluntary
action of the defendants. Regardless of whether it be characterized
as an act of entrenchment by the Texaco board, as a gift of assets
because of the allegedly excessive price paid for the Bass Brothers'
shares, or as a breach of fiduciary duty by the Texaco board because
the decision allegedly served no legitimate purpose of the corporation,
the claim that remains reduces itself to one basic proposition, namely,
that it was wrong under the circumstances for the Texaco directors
to have caused the corporation to repurchase the substantial block
of shares owned by the Bass Brothers at a significant premium over
their unaffected fair market value. That is all that is left in the
consolidated action, and that is the derivative claim (and the class
action claim to the extent that one exists under State law) that will
be terminated if the settlement is approved.
The possible defense to this remaining claim is that the Texaco
director defendants will be able to establish on the evidence that
their decision to repurchase the Bass Brothers' shares was not motivated by a personal desire to continue in office as directors, but
rather that it was a decision made for what they sincerely believed,
with adequate justification, to be the best interests of the corporation
and the vast majority of its shareholders, and that accordingly it is
a decision protected from shareholder attack by the business judgment
rule.
The legal obstacles facing any effort by the plaintiffs to overcome
this possible defense are embodied in the Delaware case precedents
mentioned previously. To begin with, 8 De. C. § 160 permits a
Delaware corporation to repurchase its own capital stock. Kors v.
Carey, supra, a decision after trial, held that under the authority of
§ 160 it was permissible for a corporation to have purchased the
shares of a seemingly ill-intentioned shareholder, and at a premium
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over market, where the evidence convincingly established that the
repurchase was not motivated by the self-interest of the directors but
rather was motivated by their honest and reasonably justifiable belief
that such action was necessary to protect the corporation's business
reputation and its existing successful business policies, and also to
protect it against involvement in possible antitrust litigation. In Bennett
v. Propp, supra, the Supreme Court cited the Kors v. Carey decision
with approval as an example .of an exception to the general rule
which holds it improper for directors to use corporate funds to
purchase the stock of their corporation where the intent in so doing
is to procure or maintain their control of the corporation.
In Cheff v. Mathes, supra, the Supreme Court reversed the decision
of the Court of Chancery after trial and held that it was proper for
the board of directors to have caused the corporation to purchase
at a premium a large concentration of stock accumulated by a single
shareholder because on the facts the directors had reasonable grounds
to believe that a danger to long-standing corporate policy and effectiveness existed by the presence of that particular shareholder's
interest in the corporation. And this decision was made in the face
of the Vice Chancellor's finding that the shareholder had made no
actual threat to take action which could have been viewed as potentially detrimental to the corporation. As stated by the Supreme
Court at 199 A.2d 556:
"Accordingly, we are of the opinion that the evidence
presented in the court below leads inevitably to the conclusion that the board of directors, based upon direct investigation, receipt of professional advice and personal
observation of the contradictory action of [the shareholder]
and his explanation of corporate purpose, believed, with
justification, that there was a reasonable threat to the continued existence of [the corporation], or at least existence
in its present form, by the plan of [the shareholder] to
continue building up his stockholdings."
Cheff v. Mathes also approved the repurchase at a price per share
in excess of that prevailing in the market, recognizing that the holder
of a substantial block of stock would expect to receive a "control
premium" as part of his selling price, regardless whether he was
selling it to the corporation or to a third party. 199 A.2d 555.
The legal impact of these three decisions (the "unholy trio" as
plaintiffs would brand them) is that where a corporation is caused
to repurchase a substantial number of shares from a single share-
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holder, or group of shareholders, at a premium over market, and
where such a repurchase necessarily serves to remove the specter of
a threat to the existing board's control of the corporation, the burden
is cast upon the board of directors to justify the repurchase as being
primarily in the corporate interest. Bennett v. Propp, supra, at 187
A.2d 409; Cleff v. Mathes, supra, at 199 A.2d 554. However, the
board can sustain this burden through proof which establishes that
the board had a reasonable justification at the time for believing
that such a concentration of stock in that particular shareholder, or
group of shareholders, constituted a "reasonable threat" to the continued existence of the corporation or its successful corporate policies,
or at least to their continued existence in their then current form.
In making such a determination, the directors are entitled to rely
on their own investigation and observations as well as upon profes-,
sional advice received from others. If their judgment appears to have
been reasonable at the time, they will not be penalized for their
decision even if later events indicate that they were mistaken. The
test for such a decision to repurchase corporate shares would appear
to be good faith, reasonable investigation and arguable justification.
See also, Kaplan v. Goldsant, supra. Such would appear to be the
present status of our law on the subject.
As to the contention made by some objectors that the votebuying aspect of the original repurchase agreement served to void
the entire repurchase, I take note that the relatively recent decision
of this Court in Schreiber v. Carney, Del.Ch., 447 A.2d 17 (1982)
dispels the notion that all agreements which can be construed literally
as vote-buying agreements are void per se. In that case it was held
that "under our present law, an agreement involving the transfer
of stock voting rights without the transfer of ownership is not necessarily illegal and each arrangement must be examined in light of
its object or purpose." 447 A.2d 25.
The factual obstacles facing the plaintiffs may be highlighted as
follows. Of Texaco's thirteen directors ten were outsiders who held
no employment positions with the company. These directors are all
apparently well-to-do in their own right and they would not appear
to be dependent in any way on the fees paid to them for serving
as directors even though such compensation might seem substantial
to the average layman. Of the three directors who held management
positions, one, McKinley, the Chairman of the Board and Chief
Executive Officer, had planned to retire, and might have been retired
at the time of the events complained of but for the Getty acquisition
and the request of the board and management that he not leave the
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company until the Getty operation had been integrated with that of
Texaco and the business and administrative complications brought
about by the acquisition ironed out.
Perhaps because of the above factors, the substantial discovery

effort of the plaintiffs has apparently produced no convincing evidence
that the decision of the Texaco board to repurchase the Bass Brothers'
shares was motivated by a desire on the part of the Texaco directors
to protect their personal positions on the board. Also, the Bass
Brothers are well known for their financial ability and involvement
in the oil industry (even the Court had heard of them before this
case) and their reputation as shrewd businessmen was undoubtedly
known to the members of the Texaco board. Finally, it would seem
that testimony could be readily adduced to establish that from the
standpoint of its internal operations the thing that Texaco needed
the least during the early months of 1984 was the disruption of a
hostile tender offer or take-over effort by persons interested in their
own short-term investment possibilities as opposed to the well-being
of the company itself. The magnitude and timing of the Getty
acquisition in relation to the events of this case cannot be lightly
cast aside.
In making their decision to repurchase the Bass Brothers' shares,
the Texaco board received advice from its investment banker, First
Boston, and a recommendation that a prompt repurchase of the
shares would be in the best interests of Texaco. It also received
advice and, apparently, the same recommendation from the two law
firms that were representing it, both of which firms have favorable
national reputations and considerable experience in the field of corporate takeovers and acquisitions. (In this regard I note that the
recent decision in Smith v. Van Gorkam, Del. Supr., A.2d (1985) has
held that in an appropriate factual context a proper exercise of
business judgment may include, as one of its aspects, reasonable
reliance upon the advice of counsel, this being wholly outside the
statutory protection of 8 Del. C. § 141(e) which permits directors, in
making their decisions, to rely upon the reports of corporate officers,
the advice of experts and the books and records of the company.
See Slip Opinion of January 29, 1985 at page 45, footnote 22.)
Finally, concerning the vote-buying allegations, it would seem
that it can be established from the undisputed facts developed to
date that the right given initially to the Texaco board to control the
vote of the preferred shares that were issued to the Bass Brothers
in no way entered into negotiations for a purchase price at which
the Bass Brothers would be willing to sell and the corporation would
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be willing to buy their common shares. Rather, it appears that the
evidence will show that the question of voting rights for the preferred
shares came up only after the $50 per share purchase price had been
agreed upon and after the Bass Brothers had agreed to accept payment
for one-half of their common shares in the form of a new series of
preferred stock having a value of $50 per share. It appears that the
evidence would indicate that it was at this after-the-fact stage that
the Bass Brothers first raised the prospect of voting rights for the
preferred for their own economic reasons and that it was the Bass
Brothers who finally suggested that they agree to vote the preferred
shares as directed by the Texaco board in order to bring about a
satisfactory accommodation to both sides (i.e., marketability and tax
advantages to the Bass Brothers versus the assurance sought by the
board that the Bass Brothers would not use their stock position to
the possible detriment of Texaco and its long-range business policies
in the process of furthering their personal investment goals.) Such
facts, if established, would tend to undercut any thought that the
motivation of the Texaco board was to purchase the shares in order
to secure their continued control of corporate affairs.
XI
[6] I make no factual finding as to any of the foregoing matters,
since that is not the function of the Court in passing upon the
proposed settlement of a class and derivative action. I do take note,
however, that in the event of a trial it would appear more than
likely that the factual matters outlined herein could be established.
I say this because there appears to be no material dispute as to any
such facts between the parties and the objectors now. Rather, the
difference of opinion that fuels the opposition of the objectors stems
more from a disagreement as to the legal implications to be drawn
from such factors, or a disagreement as to what the law controlling
the situation should be as opposed to accepting the law as it now
exists.
Consequently, in the event of a trial, it appears to me that the
Texaco director defendants would stand a better than even chance
of establishing that their decision to repurchase the Bass Brothers'
shares was reasonably justifiable for corporate reasons, that it did
not amount to a gift of assets under the circumstances, and that it
was not a decision motivated by a desire on their part to perpetuate
themselves and incumbent management personnel in office. Correspondingly, in view of the potential legal and factual obstacles facing
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them, I think that in all likelihood the plaintiffs would be faced with
an extremely difficult task in attempting to overcome the defense of
the business judgment rule.
When these evident probabilities are weighed against the cost
and expense to the corporation that would be required by the defense
of the action, the prolonged time which would be required for a
trial, the involvement of key managerial personnel whose time could
be better devoted to the management of the corporation's business
affairs, and the notoriety and possible adverse publicity that such a
trial would generate, it seems to me that the settlement and dismissal
of the consolidated action would be in the best interests of Texaco
and its shareholders. At least that is my business judgment.
[7] Furthermore, for the same reason, I find no basis for granting
the intervention sought by certain of the objecting shareholders. To
the extent that these shareholders feel that the rule embodied in Cheff
v. Mathes, supra, should be reconsidered, this Court has no power
to do so since that decision, as well as Bennett v. Propp, supra, are
decisions of our Supreme Court which this Court lacks the power
to overturn. If these shareholders, as objectors to the proposed settlement, wish to seek appellate review of this Court's decision to
approve the settlement and dismissal of the consolidated action for
whatever their reasons, they are presumably free to do so. At least
it has been done many times before.
Accordingly, it is my decision to approve the proposed settlement
and dismissal of the consolidated action based upon the result already
achieved by the plaintiffs and their attorneys with regard to the
modification of the voting rights attached to the preferred shares. I
stress that in so doing I am not ruling on either the merits of the
plaintiffs' remaining cause of action or on the legal propriety of the
conduct of the defendants as such.
XII
As to the requested attorneys fees, I acknowledge that a request
for a fee of $700,000 seems somewhat staggering. It is indeed a
large sum. At the same time I feel that the plaintiffs and their
attorneys have obtained a very favorable result even though it cannot
be measured in terms of dollars recovered for either the corporation
or its shareholders as a class.
[8,9] Texaco is a large company and, as noted at the outset,
it has a vast number of shareholders. In such a large, publicly-held
company, 12.6 million votes, or 5% of the outstanding voting
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power, can play a large role in corporate shareholder decisions. The
consolidated action by the plaintiff shareholders here has removed
that 5% voting power as a factor in shareholder decisions for a
period of time and has removed it from the control of the board of
directors altogether. Stated another way, shareholders who may wish
to vote against management proposals hereafter, or against management itself, will have 12.6 million less votes to overcome (as
became the case at the 1984 annual meeting of shareholders as a
result of plaintiffs' effort). I think that this obviously constitutes a
benefit to the corporation and its common shareholders since it
permits the shareholders, as they should, to make shareholder decisions without being confronted with the knowledge that management
has the advantage of a 5% headstart with regard to any particular
proposition. It also enhances the voting power of the common shareholders to a degree since it means that a 5% voting power, which
potentially could be used to thwart the wishes of a majority of their
number if in the hands of another, will not come into play at all,
at least through the period prescribed by the repurchase agreement.
I note again that there appears to be no serious dispute as to
the thoroughness or sincerity of effort put forth by plaintiffs' attorneys
in this matter, and in general they are all experienced in shareholder
litigation and are well known to the Court. It has been contended
by some that if the price of Texaco shares immediately prior to the
January acquisitions of the Bass Brothers is used as the measure,
the total premium actually paid to the Bass Brothers for the repurchase of their 9.9% interest in Texaco was in the vicinity of $400
million. Knowing many of the attorneys representing the plaintiffs
from past experience in this Court, I cannot believe that they would
be proposing to settle and dismiss this case based upon a fee request
of $700,000 for what they have already done and accomplished
without having fully investigated and explored every possible avenue
of their case. I am satisfied that if there was even the remotest smell
of a possible recovery of $400 million or any substantial part thereof,
with a potential fee to be based on the size of such a recovery, one
or more of their number would have broken ranks long ago. In
short, I do not view the proposed settlement as being a case of
'feemail."
While numerous shareholders have written to protest the fee
request in addition to the objections put forth at the settlement
hearing, these protests derive generally from a sense of shareholder
outrage based upon an understanding that the attorneys will be paid
$700,000 while the corporation and its shareholders will get nothing
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at all out of the litigation. This, of course, is an erroneous assumption
since a benefit for the corporation and its shareholders has already
been obtained as indicated, even though it is not reflected in the
form of a monetary recovery. Other shareholders object to the plaintiffs' attorneys being paid for agreeing to dismiss a "greenmail" suit
without prosecuting it to a conclusion. They say that if the plaintiffs
did not have a case to begin with, they should not be rewarded for
dismissing it. I would agree with this if the suit had only addressed

itself to the "greenmail" aspect of the repurchase agreement and if
it had neither sought nor accomplished any additional relief. Of
course, that is not the situation.
[10] All factors considered, I am persuaded to approve the fee

request even though it may seem high. Given the magnitude of the
case, the obstacles facing the plaintiffs at the outset (not the least of
which was their decision to not make a demand on the board of
directors prior to filing suit and to overcome a motion to dismiss
because of their failure to do so in order to keep the suit alive), the

expertise of counsel, the contingent nature of the fee prospects facing
them at the outset, the effort put forth and the result achieved, I
cannot say that the requested fee is excessive. Moreover, it probably
compares favorably to the fees normally paid to investment bankers
for their participation in such transactions.
XIII
[11] The approval of the proposed settlement and the allowance
of the requested counsel fees will, however, be subject to the following
caveat, namely, that by approving the settlement I in no way intend
to bring about the termination of Seagoing's Federal claims in the
Southern District of New York on grounds of res judicata. I realize
that any decision on this point will have to be given by the Federal
Court in the event that such a defense is raised in that action, and
that I have no power to decide the issue in advance here. However,
I wish to make my position clear for whatever it may be worth
hereafter.
The focus of this consolidated action, and indeed the focus of
the objectors to the settlement, is almost exclusively on the conduct
of the defendant board of directors. The wrong charged to the Bass
Brothers is that of aiding and abetting the board of directors in all
of its alleged wrongdoing despite the obvious fact that it was the
Bass Brothers who precipitated the repurchase decision of the board
by deliberately buying up large amounts of Texaco shares at a time
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when Texaco and its management were heavily embroiled in the
tangles of the Getty acquisition.
As I read it, Seagoing's complaint in the Federal action in the
Southern District of New York charges that the Bass Brothers did
this with the intent, among other things, to drive up the price of
Texaco shares on the market and to pressure Texaco's board into
repurchasing their shares at a large premium over their true value.
This is alleged to have been a wrong to the corporation itself as well
as to a class of Texaco's other shareholders. This wrong is alleged
to be made actionable by the failure of the Bass Brothers to disclose
this intention in the Form 13D filed by them, and thus by their
violation of the rules and regulations of the Securities and Exchange
Commission.
I do not view these Federal allegations to be subsumed or
included within the allegations of the complaint in the consolidated
action here, nor would I think them to be covered by the common
law charges of fraud and misrepresentation alleged in the Seidle action,
at least not as they have been explained and argued in this proceeding.
If Seagoing has a class and/or derivative action against the Bass
Brothers under the Federal securities law, I do not mean to dispose
of it by approving the dismissal of an action brought under state
law based upon alleged breaches of fiduciary duty by the Texaco
board of directors, nor has it been represented to me by counsel for
the parties that I will be doing so.
XIV
An appropriate form of order implementing this decision may
be submitted. The order should specifically address the denial of the
various objections and motions to intervene so as to enable those
appearing shareholders to perfect an appeal of this decision if they
are so inclined.

