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LOWENSCHUSS v. OPTION CLEARING CORP.
No. 7972
Court of Chancery of the State of Delaware, New Castle

March 27, 1985
Plaintiff, a writer of put options on Phillips common stock,

brought this action to preliminarily enjoin a self-tender by Phillips
Petroleum Co. The suit was filed on behalf of Phillips shareholders,
as a class action on behalf of "all persons who wrote put options
on Phillips common stock on or before March 4, 1985," and on
behalf of plaintiff as trustee for his law firm's pension plan. The
court previously declined a preliminary injunction application against
the Option Clearing Corporation and the American Stock Exchange
on the basis that the cause of actions centered on breach of contract
and could be remedied by money damages. The court in this decision
addressed the allegations against Phillips and the members of its
board.
The court of chancery, per Chancellor Brown, declined to grant
the plaintiffs preliminary injunction against Phillips. The court noted
its suspicions of plaintiffs motives in defeating the proposal because
of his standing to lose a large sum of money if required to purchase
shares for above-market price. The court also concluded that a selftender or recapitalization effort is permitted by DEL. CODE ANN., tit.
8, section 160(a). In balancing the hardship among the parties, the
court noted that since millions of shares had already been tendered,
an injunction would delay shareholders from receiving securities
worth more than the market price. Plaintiff could seek damages at
law. Finally, the court concluded that plaintiff failed to show likelihood of success on the merits.
1.

Corporations

C---

207.1

Plaintiff whose primary motivation in bringing suit against a
corporation is to protect his own self-interests with regard to options
written by him leaves standing to maintain action derivatively and
as a class action on behalf of shareholders open to doubt.

2.

Corporations

(=

312

Repurchase of a corporation's own shares falls within the purview
of the business and affairs of a corporation and a board of directors
can authorize repurchases through the tender offer device. DEL. CODE
ANN. tit. 8, § 160(a) (1974).
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3. Corporations

0-

310(1)

Liability will not be imposed upon a non-interested corporate
director upon determination that self-tender is in the best interests
of shareholders.
4.

Injunction

= 136(1)

A preliminary injunction will not issue when plaintiff fails to
demonstrate likelihood of success on the merits in the final hearing
and when equities dictate that interim injunctive relief should be
denied.
Craig B. Smith, Esquire, of Lassen & Smith, Wilmington, Delaware,
for plaintiff.
Bruce M. Stargatt, Esquire, of Young, Conway, Stargatt & Taylor,
Wilmington, Delaware, for defendant Phillips Petroleum.
Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendants directors of Phillips Petroleum.
BROWN,

Chancellor

This is another segment in the current saga of shareholder
litigation involving Phillips Petroleum Company, one of the defendants named in this purported class and derivative action. Also named
as defendants are the individual members of the board of directors
of Phillips as well as The American Stock Exchange, a New York
corporation, and The Option Clearing Corporation, which, like Phillips, is a Delaware corporation. The plaintiff, as Trustee for the
pension plan for his law firm, has alleged in his complaint that he
brings this action individually, derivatively on behalf of Phillips, as
a class action on behalf of certain shareholders of Phillips and, as
a class action on behalf of "all persons who wrote put options on
Phillips common stock on or before March 4, 1985".
Plaintiff sought initially to present a preliminary injunction application against all of the named defendants. However, the Court
declined to entertain a preliminary injunction application against The
Option Clearing Corporation and The American Stock Exchange,
it appearing on the face of the complaint that the causes of action
alleged against these two defendants were obviously premised on
breach of contract contentions which, if successful, could be remedied
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by money damages and which, in the context of the situation, did
not give rise to a claim of immediately threatened irreparable injury.
A preliminary injunction hearing was scheduled, however, as to the
allegations against Phillips and the members of its board of directors.
This is the decision on that application.
The event which has given rise to this suit was the public
announcement by Phillips on March 3 that it was commencing an
exchange offer, or a self-tender, for up to 50% of its outstanding
common shares. The consideration offered for the exchange is comprised of debt securities of Phillips having a stated value of $62 per
share. There are other features connected with the offer which, for
the sake of brevity, will not be listed here. Suffice it to say that the
self-tender, if completed, will have the anticipated effect of increasing
the long-term debt of Phillips by $4.5 billion and decreasing the
shareholder equity in the corporation by 76%.
This self-tender was commenced by Phillips on the same day
that it announced the results of a shareholder vote on a plan of
recapitalization and/or reorganization which had been put to the
shareholders by the Phillips' board. Under that plan Phillips had
proposed to acquire 38% of its common stock on a pro-rata basis
in exchange for debt securities having a stated value of $60 per
share. The plan also called for the creation of an EISOP and it
anticipated an increase in Phillips' long-term debt of $4.7 billion
and a decrease in shareholder equity by some 70%. The overall
proposal also included provision for certain anti-takeover devices,
a staggered board of directors, and other features.
Although this proposal received a clear majority of the shareholder votes that were cast, it did not receive the required majority
vote of all outstanding shares of Phillips, and thus the proposition
failed. Phillips responded immediately with the exchange offer here

under attack. The offer is due to close on March 29. The proration
date was March 15. Over 90%

of Phillips outstanding common

shares have been tendered and thus the proration process is, and
has been, under way. The possibility exists that the offer can be
concluded and 50% of Phillips shares taken down prior to the end
of this day.
It is the plaintiff's application that Phillips be preliminarily
enjoined from doing so. It is his position that the exchange offer is
nothing more than an alternative recapitalization of Phillips which
is being brought about unilaterally by its board of directors after a

recapitalization plan almost identical in its anticipated effect on the
financial structure of the corporation had been rejected by the share-
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holders. Plaintiff contends that the present exchange offer, as an
alternative plan of recapitalization, requires the approval by the
Phillips' shareholders and that Phillips should be enjoined from
concluding the exchange offer until such time as the idea of the
exchange offer is exposed to a vote of the shareholders and approved
by a majority of their number.
Having considered the positions of the parties and having heard
their arguments, I conclude that the preliminary injunction application must be denied. Several factors prompt this determination.
To begin with, and to put matters into perspective, the status
of the plaintiff must be considered. He is a dealer in options and
as his complaint alleges he "hedged his position" as a Phillips
shareholder by writing "put" options on Phillips common stock
during the proxy battle that surrounded the Phillips recapitalization
proposal. As the financial world is aware, one Carl C. Icahn had
injected a tender offer for control of Phillips into the midst of the
recapitalization controversy. Thus, in writing his options, plaintiff
was gambling on the outcome of the recapitalization vote and the
Icahn offer.
Now, however, the follow-up exchange offer by Phillips has
caught the plaintiff in a box on his options. Following the exchange
offer the market price of Phillips stock has dropped to some $38 per
share. Thus, if the options written by the plaintiff are put to him,
he will be required to purchase Phillips shares at a price far above
their current market value, and thus he faces the prospect of suffering
a substantial loss on his gamble.
In his claims against The American Stock Exchange and The
Option Clearing Corporation, the latter being the issuer of option
contracts purchased on the exchanges, plaintiff alleges that pursuant
to certain of its bylaw provisions The Option Clearing Corporation
is required to make appropriate adjustment in the option exercise
price where a recapitalization or reorganization with respect to the
shares or securities forming the subject matter of the option takes
place after the option is written. Relying on his contention that the
Phillips exchange offer is in reality a device to recapitalize Phillips,
plaintiff seeks relief against these two named defendants because of
the appareni refusal of The Option Clearing Corporation to make
adjustment to the put options that the plaintiff has written.
[1] I note this factor only because it serves to make plaintiff's
claim that he is suing derivatively on behalf of Phillips, and representatively on behalf of certain Phillips shareholders, somewhat
suspect. The chance would seem better than average that plaintiff's
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primary motivation in bringing this suit is to protect his own self-

interests with regard to the options written by him (as well as the
interests of other option writers caught in the same bind) rather than
to protect the well-being of Phillips and its shareholders. I strongly
suspicion that if some adjustment to the options had been granted

by The Option Clearing Corporation, this suit would never have
been brought in the first place. This leaves plaintiff's standing to
maintain this action derivatively and as a class action on behalf of
Phillips shareholders open to some doubt.
Turning to the charges made against Phillips and its board of
directors, I think that they are also open to some doubt at this point.
The basis for the plaintiff's argument is that a board of directors
lacks the authority to effect a fundamental change in the capital
structure of the corporation in the absence of shareholder approval.
He argues, with some obvious justification, that board action which
increases the long-term debt of the corporation by $4.5 billion while
reducing shareholder equity by some 76% solely to bring about a
repurchase of its own shares by the corporation constitutes a fundamental change in the capital structure of the corporation. Plaintiff
also argues that because of the public position taken by the Phillips
board in opposing the Icahn tender offer, the board should be held
estopped from now reversing its position and doing that which it
openly opposed only several weeks ago for the reason that it was
not in the best interests of Phillips or its shareholders.
On the present record I cannot find that the plaintiff has made
a sufficient showing on his estoppel argument to indicate a likelihood
that he would prevail on that theory at a final hearing. The recapitalization plan proposed by the Phillips board, which failed to gain
the needed shareholder approval, differs in many respects from the
exchange offer, and a self-tender by the corporation for a part of
its stock is different in its potential for shareholder abuse from a
two-tiered tender offer or partial tender offer made by a third party
with a view toward the eventual elimination of all shareholders.
Thus, positions taken in the latter context are not necessarily governing of a situation in which the corporation is proposing to repurchase shares from its shareholders. The record in this case to
date would seem illustrative of this.
As to his argument that the Phillips board lacks the legal authority to make the exchange offer here in the absence of shareholder
approval, the plaintiff is unable to point to any statute or decisional
authority which directly supports his position. Rather, plaintiff relies
on 8 DeLC. §141(a) which provides that the business and affairs of
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every Delaware corporation shall be managed by or under the direction of its board of directors, except as may be otherwise provided
by statute or in the certificate of incorporation. While conceding that
the power thus given is broad, plaintiff argues that it is not limitless,
and, in his view, it is restricted to the management of the regular
and- ordinary business of the corporation. He argues that a decision
to have a corporation repurchase such a large portion of its outstanding capital stock, although technically authorized by 8 DeI.C.
5160, as to result in such a vast restructuring of the capital condition
of the corporation as is about to occur here, is not a decision made
in the course of the regular and ordinary business of the corporation.
Thus, plaintiff would argue that under §141(a) the Phillips board
has no statutory authority to make it.
By necessary implication, the plaintiff then reasons that if such
a decision is not one which can be made by the directors under the
managerial power granted by §141(a), then it must be a decision
which can only be made by the shareholders, particularly since the
exchange offer, in his view, is in reality a recapitalization of the
corporation which relates directly to the financial soundness of the
corporation which the shareholders own. Accordingly, he would have
the exchange offer authorized by Phillips' board preliminarily enjoined as being an attempted corporate act which exceeds the power
and authority of the board.
While I appreciate the ingenuity of the plaintiff's argument, I
have difficulty with it in the context of a preliminary injunction
application. What the plaintiff is doing is to take the Phillips selftender, or exchange offer, and call it a recapitalization because once
completed it will cause what he believes will be a fundamental change
in the capital structure of the corporation. Having branded it as a
recapitalization for this reason, he then says that it does not fall
within the concept of the regular and ordinary business of the corporation and that as a consequence it is something that is beyond
the power of the board of directors to do in the absence of prior
shareholder approval. Thus, he arrives at his conclusion that the
present exchange offer is illegal.
[2] The problem with this is that 8 Del.C. §160(a) provides that
every Delaware corporation may purchase, redeem or otherwise acquire shares of its own stock provided that the capital of the corporation is not impaired in the process. This would seem to imply
that a repurchase of its own shares can fall within the purview of
the business and affairs of the corporation and that the board of
directors can authorize repurchases through the tender offer device.
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Moreover, the decision in Wood v. Coastal States Gas Corporation, Del.
Supr., 401 A.2d 932, 939 (1979) seems to acknowledge that the term
"recapitalization" has no generally accepted meaning in either law
or accounting. Defendants go further and say that the word does
not even appear in the Delaware General Corporation Law. And
there is nothing cited in either the statutes or in Phillips' charter
which requires a shareholder vote to approve action which will work
a fundamental restructuring of the corporation's financial picture.
Moreover, the shareholders have indirectly been given an opportunity to pass on the propriety of the exchange offer by being
given the option to tender or refuse to tender their shares after
disclosure in the exchange offer materials of the increase in longterm debt and the decrease in shareholder equity that will remain
following the exchange, and the record indicates that over 90% of
all shares have been tendered.
In the long run, I think that counsel for Phillips has put his
finger on the problem. Since §160 empowers a corporation, through
its board of directors, to repurchase its own shares, acceptance of
the plaintiffs argument would mean that this statutory power is
nonetheless subject to the condition that shareholder approval is also
required in any case where the proposed repurchase would work a
fundamental change in the capital structure of the corporation. In
addition to reading into §160 a limitation which the General Assembly
has not seen fit to express (compare 8 Del.C. §271 for example),
this would mean that in many cases a determination as to whether
or not such a repurchase would actually constitute a fundamental
or significant change in the corporate financial structure would be
required before those involved could be sure that the repurchase was
legal. In effect, this would probably require a determination on a
case-by-case basis by this Court, and it would work into our corporation law an aura of uncertainty and unpredictability which is
undesirable. For this reason in particular I am persuaded that the
plaintiff has failed to demonstrate a likelihood that he will succeed
on the merits of his legal argument upon a final hearing.
[3] The defendant Phillips directors also rely on the protection
of the business judgment rule. In affidavit form they offer proof that
the board is a disinterested one in the context of the exchange offer
and that their decision to make the exchange offer was an informed
one made only after substantial consultation with expert advisers
which convinced them that the self-tender was in the best interests
of all shareholders of Phillips.
Finally, there is the element of balancing the hardships of the
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situation. Millions of Phillips shares have been tendered. Should a
preliminary injunction be issued, thousands of shareholders will be
delayed for months from receiving a package of securities worth
substantially more than the market price of Phillips shares as it
existed in December, 1984 when all of Phillips recent troubles began.
Moreover, in the context of the situation, a preliminary injunction
would undoubtedly plunge Phillips into a protracted period of uncertainty which could scarcely be in its best interests as a major,
ongoing petroleum company. By contrast, to the extent that plaintiff
seeks his primary remedy against The Option Clearing Corporation
and The American Stock Exchange because of the snare created by
the options written by him and others in a similar position, a recovery
in money damages would appear to be a realistic remedy if his cause
proves to be a correct one, and I fail to see how it can be affected
adversely by the completion of the exchange offer.
[4] In sum, I conclude that the plaintiff has failed to demonstrate
a likelihood that he will succeed on the merits of his claims against
Phillips and its board of directors upon a final hearing and, further,
that the equities of the situation also dictate that interim injunctive
relief should be denied.
Accordingly, the application for a preliminary injunction is denied.
IT IS SO ORDERED.

MERRILL LYNCH, PIERCE, FENNER & SMITH, INC. v.
McLAUGHLIN
No. 7948
Court of Chancery of the State of Delaware, New Castle
February 20, 1985
Plaintiff, Merrill Lynch, sought a temporary restraining order
for a violation of defendant McLaughlin's employment contract to
stop McLaughlin from soliciting clients through customer lists acquired by him in the course of his employment with Merrill Lynch.
McLaughlin, without denying his use of the customer list, claimed

that the dispute was arbitrable even in the absence of an arbitration
clause in his employment contract.
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The court of chancery, per Vice-Chancellor Berger, held that
the Federal Arbitration Act would apply to disputes such as these.
As such, the court agreed with McLaughlin that Merrill Lynch's
claim was arbitrable. Furthermore, the court refused to grant Merrill
Lynch's application for a temporary restraining order rationalizing
that the grant of injunctive relief here would abrogate the intent of
the Federal Aviation Act.
1.

Arbitration

---

7.9

Where the Federal Aviation Act is applicable to a dispute between parties, the grant of injunctive relief would abrogate the intent
of the Arbitration Act, that being that the arbitration procedure be
speedy and not subject to delay in the courts. 9 U.S.C. §§ 1-4
(1982).
Henry E. Gallagher, Jr., Esquire, of Connolly, Bove, Lodge & Hutz,
Wilmington, Delaware, for plaintiffs.
Lawrence C. Ashby, Esquire, of Ashby, McKelvie & Geddes, Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

This is the decision on the application of plaintiff, Merrill Lynch,
Pierce, Fenner & Smith, Inc., ("Merrill Lynch") for a temporary
restraining order enjoining defendant, George E. McLaughlin
("McLaughlin") from continuing to solicit Merrill Lynch clients and
using or disclosing alleged trade secrets. McLaughlin was employed
by Merrill Lynch from August, 1981 until he resigned on February
15, 1985. At the time of his resignation, and as a result of the
training provided by Merrill Lynch, McLaughlin was a registered
broker holding the position of Account Executive. McLaughlin left
Merrill Lynch to perform substantially the same services for a competitor, Legg Mason. McLaughlin took with him customer information for the accounts he had been handling at Merrill Lynch and
promptly contacted those clients for the apparent purpose of transferring their accounts to Legg Mason.
Merrill Lynch seeks injunctive relief on the basis of an employment contract whereby McLaughlin agreed that the records and
customer lists of Merrill Lynch are and shall remain the property
of Merrill Lynch and that for one year after termination he would
not solicit Merrill Lynch customers. McLaughlin does not deny
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having taken or used the Merrill Lynch customer lists. His primary
argument is that the parties' dispute must be decided through arbitration. Although the employment agreement contains no arbitration clause, McLaughlin contends that, pursuant to Rule 347 of the
Rules of the New York Stock Exchange, which bind both parties,
controversies arising out of the employment or termination of employment of a registered representative (such as McLaughlin) "shall
be settled by arbitration, 4t the instance of any such party .... "
On similar facts, this Court as well as two federal courts have
held that disputes such as those presented here must be decided
through arbitration. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Shin,
Del. Ch., C. A. 7424, Longobardi, V. C. (January 12, 1984); Merrill
Lynch, Pierce, Fenner & Smith v. Hovey, 726 F.2d 1286 (8th Cir.
1984); Downing v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 725 F.
2d 192 (2nd Cir. 1984). Following these precedents, and for the
reasons detailed in the cited authorities, I conclude that Merrill
Lynch's claim is arbitrable.
[11 The remaining issue is whether injunctive relief is appropriate
pending disposition of the claims through arbitration. Merrill Lynch
points out that even where efforts are made to expedite the arbitration
proceeding, prompt relief is not always available. However, injunctive
relief would abrogate the intent of the Federal Arbitration Act, 9
U.S.C. 5§1-4 (1982), the governing statute. See Merrill Lynch, Pierce,
Fenner & Smith v. Hovey, supra and cases cited therein. Moreover,
McLaughlin represented to the Court that he will cooperate fully in
seeking a prompt resolution through arbitration-a representation
that the Court expects will be carried out.
For the foregoing reasons, Merrill Lynch's application for a
temporary restraining order is denied.

PLAZA SECURITIES CO. v. O'KELLEY
No. 7932
Court of Chancery of the State of Delaware, New Castle
March 5, 1985
Plaintiffs, Plaza Securities Company and Arbitrage Securities
Company, sought a preliminary injunction requiring literal enforce-
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ment of that portion of the Delaware General Corporation Law
authorizing corporate action by written shareholder consent in the
absence of a meeting, without formal shareholder vote and advance
notice. Defendant, Datapoint Corporation, tried to avert plaintiffs'
action when it passed a bylaw designed to delay approval of shareholder action taken by written consent.
The court of chancery, per Chancellor Brown, in holding the
bylaw impermissible, ruled that the statute contemplates no waiting
period once the written consent is received. Further, the court held
that the statute does not contemplate corporate review of the consents,
nor a postponement of the effective date of the consent action pending
litigation which challenges it. Therefore, plaintiffs' motion for a
preliminary injunction was granted.
1. Corporations

0

191

Unless the certificate of incorporation specifically prohibits shareholders from taking action by written consent, a written consent
signed by shareholders of record as determined on the record date
fixed by the board of directors, which written consent represents at
least the minimum number of votes which would be required to take
shareholder action if all shareholders were present at a meeting and
were voting, is effective to take any action which could otherwise
be taken by shareholder vote at an annual or special meeting. DEL.
CODE ANN. tit. 8, §§ 228, 213 (1981).
2.

Corporations

0=

191

Shareholders who did not give their consent in writing must be
notified promptly of the corporate action taken. DEL. CODE ANN.
tit. 8, § 228 (1981).

3.

Corporations

0:, 283(1), 294

An election of directors, or the removal of directors with or
without cause, unquestionably constitutes one form of shareholder
action which can be taken at an annual or special shareholder meeting. DEL. CODE ANN. tit. 8, §§ 211, 141(k) (1981).
4.

Corporations

0;= 191

No restriction can be placed upon the right of shareholders to
take action by written consent unless it is accomplished in the certificate of incorporation itself. DEL. CODE ANN. tit. 8, § 228 (1981).
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5.

C==- 191

Corporations

The statute seems to reflect a legislative policy that if you have
the votes you can act immediately without first seeking to ascertain
how other shareholders might be inclined to vote on the action being
taken. DEL. CODE ANN. tit 8, § 228 (1981).
6.

Injunction

C

136(1), 151

Irreparable injury requirement for injunctive relief is satisfied
where the legal right granted by the law appears to be clear, where
interference with that legal right will necessarily occur in the absence
of injunctive relief, and where it reasonably appears that money
damages cannot adequately compensate for the interference with that

legal right.
William T. Quillen, Esquire, James F. Burnett, Esquire, and W.
Harding Drane, Jr., Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware; and Stuart Shapiro, Esquire, Peter E. Greene,
Esquire, and Ronald S. Oppenheimer, Esquire, of Skadden, Arps,
Slate, Meagher & Flom, New York, New York, for plaintiffs.
R. Franklin Balotti, Esquire, Jesse A. Finkelstein, Esquire, and
Gregory P. Williams, Esquire, of Richards, Layton & Finger, Wilmington,"Delaware; and Michael W. Schwartz, Esquire, Robert B.
Mazur, Esquire, and Barbara Robbins, Esquire, of Wachtell, Lipton,
Rosen & Katz, New York, New York; and John N. McCamish,
Jr., Esquire, and Jonathan David Pauerstein, Esquire, of McCamish,
Ingram, Martin & Brown, San Antonio, Texas, for defendants.
BROWN,

Chancellor

This is a preliminary injunction application in which the plaintiffs
seek literal enforcement of that portion of the Delaware General
Corporation Law which authorizes corporate action to be taken by
the written consent of a specified number of the shareholders of a
corporation in the absence of a meeting, without a formal vote of
the shareholders and without notice in advance to all shareholders.
Plaintiffs also seek preliminary injunctive relief on the grounds that
the board of directors of the defendant corporation is attempting to
manipulate the corporate machinery in an inequitable manner so as
to entrench themselves and to thereby improperly frustrate the right
of the plaintiff shareholders to seek a change in the composition of
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the board of directors. I find that the plaintiffs have failed to demonstrate convincingly the likelihood that they will be able to succeed
on the merits of this latter argument upon a final hearing. However,
I find it unnecessary to address the factual aspects of this latter
argument since I am convinced that the plaintiffs have established
their entitlement to preliminary injunctive relief on the basis of a
literal reading of the statute in issue.
I.
The statute under scrutiny is 8 Del. C. §228. In relevant part it
reads as follows:
"(a) Unless otherwise provided in the certificate of incorporation, any action required by this chapter to be taken at any
annual or special meeting of stockholders of a corporation,
or any action which may be taken at any annual or special meeting
of such stockholders, may be taken without a meeting, without prior notice and without a vote, if a consent in writing,
setting forth the action so taken, shall be signed by the
holders of outstanding stock having not less than the minimum number of votes that would be necessary to authorize
or take such action at a meeting at which all shares entitled
to vote thereon were present and voted.
(c) Prompt notice of the taking of the corporate action without
a meeting by less than unanimous written consent shall be
given to those stockholders . . . who have not consented in writing. • •
(Emphasis added.)
This statute which authorizes corporate action to be taken by written
shareholder consent in lieu of a vote of shareholders must be read
in light of 8 Del.C. §213, that being the provision of the General
Corporation Law which prescribes the method for fixing a date to
determine those persons and entities who are the shareholders of
record for the purpose of taking corporate action or receiving corporate benefits. Insofar as §213 deals with fixing a record date for
the purpose of determining those shareholders who may take action
by written consent, it reads in relevant part as follows:
"(a) In order that the corporation may determine the
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to express consent to corporate action
stockholders entitled.
in writing without a meeting . . . the board of directors may
fix, in advance, a record date, which shall not be more than 60
nor less than 10 days before the date of such meeting, nor
more than 60 days prior to any other action.
(b) If no record date is fixed:
(2) The record datefor determining stockholders entitled to express consent to corporationaction in writing without a meeting, when
no prior action by the board of directors is necessary, shall
be the day on which the first written consent is expressed. "
(Emphasis added.)
[1,2] Thus, read literally, 8 Del. C. §228 operates in conjunction
with 8 Del.C. §213 to provide that unless the certificate of incorporation specifically prohibits the shareholders from taking action by
written consent pursuant to §228, a written consent signed by shareholders of record as determined on the record date fixed by the
board of directors for such purpose (or on the date on which the
first written consent was expressed if no record date has been fixed
in advance by the board of directors), which written consent represents at least the minimum number of votes which would be
required to take shareholder action if all shareholders of the corporation were present at a meeting and were voting, is effective to
take any action which could otherwise be taken by shareholder vote
at an annual or special meeting of shareholders. Reading §228
literally, it is (1) the signing by shareholders of record (2) who possess
the requisite number of votes (3) or a document which expresses
their consent to the action described in the document which (4)
evidences the corporate action taken and which (5) thereby makes
it legally effective. All that the statute requires thereafter is that the
shareholders who did not give their consent in writing be notified
promptly of the corporate action so taken.
[3] It is without question that an election of directors, or the
removal of directors with or without cause, constitutes one form of
shareholder action which can be taken at an annual or special meeting
of shareholders, 8 Del. C. §§211, 141(k). Against this backdrop I turn
to the relevant undisputed facts of this case as established by the
record as of the time of the preliminary injunction hearing.
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II.
The plaintiffs, Plaza Securities Company and Arbitrage Securities Company, are two New York limited partnerships which own
together a total of 3.85% of the outstanding stock of the defendant,
Datapoint Corporation, a Delaware corporation. One Asher B. Edelman is the general partner of each of the plaintiffs and for federal
reporting purposes he owns beneficially in excess of 10% of the 20.5
million shares of Datapoint's outstanding common stock. (For ease
of judicial description, Mr. Edelman will be referred to hereafter as
if he were the named plaintiff.)
Datapoint is an electronics and computer firm with its principal
place of business in San Antonio, Texas. Its common stock is traded
on the New York Stock Exchange. The defendant O'Kelley is Datapoint's chairman and chief executive officer. At this point the
reason he has been named as the sole individual defendant in this
action is not altogether clear.
The long and the short of this matter is that Datapoint is in
financial difficulty and its board of directors is ostensibly looking for
a purchaser for the company. Edelman has made known his interest
in acquiring control of Datapoint, but Datapoint's board of directors,
at least to the extent that the defendant O'Kelley may be expressing
its views, is openly opposed to any acquisition of the company by
Edelman. Initial overtures by Edelman were rejected by Datapoint,
as a consequence of which Edelman, in mid-January, disclosed an
intention to solicit consents from Datapoint's shareholders for the
purpose of taking action pursuant to §228 to remove Datapoint's
six-member board of directors and to replace them with directors of
his own choosing. It is Edelman's position that if he and his slate
of directors can be placed in office quickly enough, they can do a
better job of selling Datapoint than can its present board and thereby
provide a greater benefit to Datapoint's shareholders.
In direct response to this announced intention by Edelman,
Datapoint's board adopted a bylaw on January 28, 1985 which was
designed to establish a procedure to govern any attempt to take
corporate action on Datapoint's behalf by written shareholder consent. Datapoint's certificate of incorporation does not prohibit action
by written shareholder consent as otherwise authorized by §228.
Datapoint's board, however, takes the position that this fact does
not mean that it is powerless to adopt bylaws to regulate the use of
such consent so as to assure an orderly, informed and meaningful
expression of shareholder will on the issue of corporate governance
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thus being created by Edelman. On the contrary, it is argued on
Datapoint's behalf that its board owed a duty to its shareholders to
assume such a responsibility.
Edelman responded by filing this suit in which he sought to
preliminarily and permanently enjoin the enforcement of such bylaw
by Datapoint. Thereafter, on February 12 Datapoint's board amended
the bylaw 6o as to alter and remove certain of its initial provisions.
Edelman still views the bylaw to be illegal, however, even in its
amended form and thus on the eve of his planned campaign to solicit
consents in favor of his effort to replace Datapoint's board he has
pressed for a preliminary injunction to enjoin its enforcement.
These general background facts will suffice for present purposes.
III.
Turning to the bylaw itself, it has three separate but interrelated
features which come into play for the purpose of this proceeding.
Because of its length I shall not set forth the bylaw verbatim. Rather,
I shall simply summarize its provisions and potential effect as follows.
The bylaw in its presently amended form provides that on the
45th day following the record date for action to be taken by consent,
the Secretary of the corporation, after conducting such investigation
as may be necessary, shall determine whether the proposed action
has been validly consented to by the holders of outstanding stock of
the corporation having the requisite voting power to authorize such
action. The bylaw provides that if the Secretary determines that the
consents are valid, that fact shall be certified on the records of the
corporation and the consents will be filed in the corporate records,
at which time the action to be taken by shareholder consent shall
become effective. This duty of certification by the Secretary is made
subject, however, to the express provision that if any proceedings
have been commenced in this Court or any other court of competent
jurisdiction raising legal issues incident to the validity of the consents,
the Secretary shall not make his certification, and the action to be
taken by shareholder consent shall not become effective, until the
final termination of such judicial proceedings-unless the court in
which the litigation is pending determines in the interim that such
proceedings are not being pursued expeditiously and in good faith.
The bylaw further provides that where the action sought to be
taken by consent relates to the removal, replacement or election of
one or more members of the board of directors, the Secretary of the
corporation shall not be the person who determines and passes upon
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the validity of the consents, but rather the Secretary shall in such
case appoint two persons as inspectors for the purpose of discharging
the certification duties otherwise imposed on him under the bylaw.
These inspectors may not be members of the board of directors or
officers or employees of the corporation.

Thus, as applied to the present situation, what the bylaw purports
to do is to prevent Edelman from taking action by shareholder consent
to remove Datapoint's present board of directors and to replace them
with his own directors for a period of 45 days after the record date
(in this case Edelman has requested, and the board has fixed, March
4 as the record date), subject even then to an initial determination
by two inspectors appointed by the corporate Secretary that the
consents are sufficiently valid to accomplish such purpose, and subject
to the further condition that no suit has been instituted by anyone
during that 45-day period which raises a legal issue incidental to the
validity of the consents.
IV.
Datapoint denies that the bylaw was intended by its board as

an entrenchment device or that it was designed to work against
Edelman in particular as opposed to anyone else who might desire
to seek a change in the board of directors through a solicitation of
written shareholder consents. It suggests that where consents are
being solicited in an effort to garner sufficient voting power to take
shareholder action which is openly disfavored by an incumbent board
and management, it amounts to the same thing as a proxy contest
and that in such a situation an orderly procedure is required so as
to insure that both sides have sufficient time and opportunity to put
their positions before the shareholders and to afford shareholders
who might choose to do so a means to revoke consents previously
given. Datapoint says that the contested nature of such a solicitation
and the possibility of revocations of consents previously given necessarily gives rise to the need for some official tally of consents and
revocations at some defined point in time in order that all shareholders
of the corporation can be sure of the legality of contested action
purportedly taken on the corporation's behalf without the formality
of a shareholders' meeting. It says that its bylaw does nothing more
than address this obvious need.
Datapoint relies on 8 Del.C. §109(b) which holds that bylaws
may contain any provision "not inconsistent with law or with the
certificate of incorporation" which relates to the conduct of the
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business and affairs of the corporation and which also relates, among
other things, to "the rights and powers of its stockholders." See
generally, Gow v. Consolidated Coppermines Corp., Del. Ch., 165 A.
136 (1933). Datapoint says that there is nothing in the bylaw which
is inconsistent with any right or power given to the shareholders
under §228. It points out that the bylaw does not prohibit them
from taking action by written consent, but only fills in where the
statute is silent by setting up a procedure for the exercise of that
right which is fair and protective to all Datapoint shareholders.
In further support of its position Datapoint points to the decision
in Pabst Brewing Co. v. Jacobs, 549 F. Supp. 1068 (D. Del.), aff'd,
707 F. 2d 1394 (3d Cir. 1982), a federal case construing §228, which
held that "[t]he policies underlying a proxy contest, where the shareholders must decide on what persons are to serve as directors, are
equally applicable to a contest by consents, where the shareholders
must make the same decision." 549 F. Supp. 1077. See also, Calumet
Industries, Inc. v. MacClure, 464 F. Supp. 19 (N.D. Ill. 1978). Datapoint offers other justifications based upon federal securities regulations and the rules of the New York Stock Exchange. However,
the urgency of the situation does not afford the luxury of further
elaboration at this stage of the proceedings.
V.
Suffice it to say that Datapoint's rationale is obviously based
upon general policy considerations and, as such, much of what it
says makes sense. I think, however, that a court is required to take
a statute as it finds it when its meaning and purpose is clearly
expressed, and on this basis I am persuaded that Edelman has the
better of it insofar as §228 is concerned.
Simply stated, the statute gives shareholders the right to take
immediate action by written consent provided that they have at a
given point in time obtained a written expression of authority on
behalf of shares representing sufficient votes to take such action. By
its terms the statute contemplates no waiting period once the necessary
written consent is in hand, and it contemplates no review by corporate
officials or others as a condition to the shareholder action becoming
effective. Nor does it leave room for a board of directors to declare
a postponement of the effective date of such consent action pending
the final outcome of litigation which challenges it.
I am persuaded that Edelman has made a dear and reasonable
showing here of the likelihood that the Datapoint bylaw directly
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conflicts with this statutory grant of power to the shareholders. The
bylaw purports to delay action by consent until the 45th day after
a record date despite the always practical possibility that the requisite
written consent can be obtained prior to the expiration of that time
period. The language of the statute does not permit such delay. The
bylaw requires in the present factual context that inspectors appointed
by the corporation pass upon the validity of such written shareholder
consent and certify to the validity of the action taken before the
consent becomes effective. The language of the statute affords no
basis for a construction that a written shareholder consent is not
effective until after some ministerial employee of the corporation first
passes upon the standing of the participating shareholders to take
such action, or upon the propriety of the manner in which they have
done so.
The provision of the bylaw which would purport to postpone
the effectiveness of action taken by written shareholder consent indefinitely until the final termination of any litigation brought to
challenge it, or until a judicial ruling that such litigation was not
being pursued expeditiously and in good faith, is particularly noteworthy since, as Edelman points out, it would serve in its effect to
permit Datapoint's board to grant itself a preliminary injunction
against the implementation of the shareholder consent action by the
simple expedient of filing suit to challenge it. Given that the language
of the statute clearly indicates that the shareholder action is taken
upon the signing of a written consent by shareholders representing
the minimum voting power required to authorize such action, subject
only to the ministerial duty of someone-possibly the corporationto promptly notify the other shareholders of the action that has been
taken, it seems apparent that the intent and purpose of the bylaw
is totally at odds with the statutory right given to shareholders by
§228 no matter now laudable its objective might be.
[4,5] In short, the opening language of §228-"[u]nless otherwise provided in the certificate of incorporation" -would seem to
bear out Edelman's argument that no restriction can be placed upon
the right of shareholders to take action by written consent in the
direct and immediate manner authorized by the balance of the statute
unless it is accomplished in the certificate of incorporation itself. The
statute would seem to reflect a legislative policy that if you have the
votes you can act immediately without first seeking to ascertain how
the other shareholders might be inclined to vote on the action being
taken.
For these reasons, I am convinced that Edelman has demon-
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strated that he will likely succeed on the merits of his statutory
position upon a final hearing, and that he has thus met his burden
as to this aspect of preliminary injunctive relief. Cropper v. North
Cent. Tex. Oil Co., Del. Ch., 114 A.2d 231 (1955).
VI.
[6] As to the correlative obligation to demonstrate a likelihood
of immediate irreparable harm in the event that preliminary injunctive relief is not granted, I find that Edelman has also made the
necessary showing. Where the legal right granted by the law appears
to be clear, where interference with that legal right will necessarily
occur in the absence of injunctive protection by the Court, and where
it reasonably appears that money damages cannot adequately compensate for the interference with that legal right, the irreparable
injury requirement is considered to be satisfied. State v. Delaware State
Educational Association, Del. Ch., 326 A.2d 868 (1974); Richard Paul,
Inc. v. Union Improvement Co., Del. Ch., 86 A.2d 744 (1952), modified
on other grounds, Del. Supr., 91 A.2d 49 (1952).
Here, Edelman, regardless of the merits of his motivation, seeks
to solicit consents in an effort to expeditiously remove Datapoint's
present board of directors before it can bring about a sale of the
corporation or its assets. Such a solicitation of consents is apparently
permitted by the General Corporation Law. 8 DeLC §212(b); Pabst
Brewing Co. v. Jacobs, supra. If the bylaw is permitted to remain in
force pending a final determination of the case, and if Datapoint is
thus permitted to rely on its current efficacy in dealing with Datapoint's other shareholders, Edelman will undoubtedly be impeded
in his efforts to solicit the necessary consents and to use them promptly
in the event that he is successful. The injury that he would suffer
in the event that Datapoint is permitted to rely on the bylaw for
purposes of delay and to thereby defeat his effort to obtain control
before Datapoint is sold or liquidated would not seem to be measurable realistically in money damages.
On the other hand, should Edelman obtain the necessary consents and purport to take action pursuant to §228, it would seem
that Datapoint's current board of directors or a shareholder supportive
of their position could always defend the bylaw and the policy
considerations offered in support of it in a summary proceeding
brought pursuant to 8 De. C. §225 to challenge the right of Edelman's
slate of directors to hold office. In that event, it would be the Court
that would determine the directors who would be in charge of the
corporation pending a decision on the validity of the bylaw as opposed
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to permitting the current directors of Datapoint to unilaterally designate that function to themselves by means of the very bylaw in
dispute.
On balance, I conclude that the preliminary injunction will issue
upon the plaintiffs posting bond in the sum of $10,000, with surety.
A form of order may be submitted.

REPAIRMAN'S SERVICE CORP. v. NATIONAL INTERGROUP, INC.
No. 7811
Court of Chancery of the State of Delaware, New Castle
March 15, 1985
Plaintiff, a shareholder of National Intergroup, Inc., sought to
enjoin the consummation of a plan of merger under which defendant
National would be merged into a newly formed, wholly-owned subsidiary of defendant Bergen Brunswick Corporation. Under the terms
of the merger, shareholders of National were required to exchange all
shares of National common for 1.225 shares of Bergen's Class A
common.
Plaintiff claimed that the exchange ratio was grossly unfair to
National shareholders and not the result of effective arm's-length
bargaining. Plaintiff also alleged misrepresentation and concealment
in the proxy material distributed by National's management.
Defendants maintained that the terms of the merger were in
the best interests of National's shareholders and were arrived at after
arm's-length negotiations. National claims to have made a full and
candid explanation of the basis for its recommendation of the merger.
The court of chancery, per Vice-Chancellor Walsh, held that
there was no basis to enjoin the planned merger as the plaintiff had
not established proof of gross negligence on the part of the directors
and that the agreement had been the result of arm's-length bargaining. The court also found the proxy materials not to be misleading
or concealing.
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Corporations

C

582, 584

In an action for preliminary injunction of the consummation of
a plan of merger, since it is not claimed that the defendant directors,
with the exception of four individuals, acted out of self interest the
usual burden of proving unfairness rests upon the party attacking
the merger.
2.

Corporations

C-

310(2), 582

In measuring the conduct of the defendant corporation's directors, the force of the business judgment rule applies with the concomitant requirement that director liability be established through
proof of gross negligence.
3.

Corporations

0-

187, 316(4)

The standard which governs proxy information is that of complete candor and requires corporate directors to disclose to their
shareholders all facts germane to the transaction at hand.
4.

Corporations

C

187, 316(4)

The scope of disclosure in the context of a tender offer is all
information such as a reasonable shareholder would consider important in deciding whether to sell or retain stock.
5.

Corporations

C

187, 316(4), 582, 584

With respect to a merger in which a shareholder would exchange
his investment for one in a different entity, full disclosure would
encompass all information that a reasonable shareholder would consider important in deciding whether to alter his investment at the
stated exchange ratio.
6.

Corporations

C

582, 584

In an action for preliminary injunction of the consummation of
a plan of merger which would require plaintiff shareholder to exchange existing shareholdings for shares in the newly formed corporation, the wisdom or economic feasibility of the exchange is not
a matter of judicial review.
7.

Corporations

0

187, 582, 584

Where plaintiff's complaint alleges misrepresentation and con-
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cealment in proxy material, it is the limited duty of the court to
assure that all material facts are disclosed in accordance with the
directors' fiduciary obligation.
8.

Corporations

-

582, 584

In the case of a tender offer or cash-out merger, the benefit to
shareholders can be measured strictly in terms of a specific premium.
9.

Corporations

0

187, 582, 584

Where plaintiff's complaint alleges misrepresentation and concealment in proxy material, the defendant's failure to disclose its
primary reliance on market value in determining the exchange ratio
is not a material nondisclosure.
10.

Corporations

0-

187, 582, 584

Where plaintiffs complaint alleges misrepresentation and concealment in proxy material, generally, soft information, such as
projections and estimates as to value, need not be disclosed due to
their lack of reliability.
11.

Corporations

C--

187, 582, 584

Where arm's-length negotiation has resulted in an agreement
which fully expresses the terms essential to an understanding by
shareholders of the impact of the merger, it is not necessary to
describe, in proxy materials, all the bends and turns in the road
which led to that result.
12.

Corporations
Injunctions

U

320(1)
136(3), 137(4)

To secure the extraordinary relief of a preliminary injunction
to prevent consummation of a merger after its apparent approval
by affected shareholders, plaintiff must make a clear showing of
entitlement.
13.

Injunctions

151

Where the record indicates that entitlement for requested preliminary injunction is lacking, there is no need to balance the relative
harm or inconvenience to the parties if such relief were granted.
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Kevin Gross, Esquire, of Morris and Rosenthal, P.A., Wilmington,
Delaware; Wolf Popper Ross Wolf & Jones, New York, New York;
Berger & Montague, P.C., Philadelphia, Pennsylvania; and Edward
P. Jaffe, Esquire, of Elkins Park, Pennsylvania, for plaintiff.
Charles S. Crompton, Jr., Esquire, Donald J. Wolfe, Jr., Esquire,
Gregory A. Inskip, Esquire, John E. James, Esquire, W. Laird
Stabler III, Esquire, and William J. Marsden, Jr., Esquire, of Potter
Anderson & Corroon, Wilmington, Delaware; and Thorp, Reed &
Armstrong, Pittsburgh, Pennsylvania, for defendants National Intergroup, Inc. and certain individual defendants.
Bruce M. Stargatt, Esquire, David C. McBride, Esquire, Josy W.
Ingersoll, Esquire, and Jeffrey A. Bomberger, Esquire, of Young,
Conaway, Stargatt & Taylor, Wilmington, Delaware; and Richard
M. Sandler, Esquire, of Lowenstein, Sandler, Brochin, Kohl, Fisher,
Boylan & Meanor, Roseland, New Jersey, attorneys for defendants
Bergen Brunswig Corporation and BBC Interim Corporation.
WALSH, Vice-Chancellor
Plaintiff, a shareholder of National Intergroup, Inc. ("National") a Delaware corporation, seeks to enjoin the consummation
of a plan of merger under which National will be merged into a
newly formed wholly-owned subsidiary of Bergen Brunswig Corporation ("Bergen") a New Jersey corporation. The resulting entity
will be Bergen National Corporation ("Bergen National") also a
New Jersey corporation. Under the terms of the merger, shareholders
of National are required to exchange each share of National common
for 1.225 shares of Bergen's Class A common.
The merger agreement was signed by the parties on October
2, 1984, and this action, attacking the fairness of the merger, was
filed three weeks later. Discovery efforts then ensued but intensified
following National's January 28, 1985, announcement of the special
meeting of stockholders and distribution of proxy materials. That
meeting held on March 7, 1985, resulted in 60% shareholder approval
of the merger. This figure represented 68% of total shares voted.
Plaintiff now seeks injunctive relief to prevent consummation of the
merger and has amended its complaint to allege misrepresentation
and concealment in the proxy material distributed by National's
management. Because the merger is slated for consummation fol-
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lowing the approval of certain regulatory bodies, expected shortly,
the request for a preliminary injunction has been briefed and argued
on an expedited basis.
Through its amended complaint the plaintiff charges that the
exchange ratio is grossly unfair to National shareholders. Moreover,
it asserts that the exchange ratio was not the result of effective arm'slength bargaining by National's management who seemed more interested in securing preferences for themselves as part of the Bergen
National organization. National's proxy statements are said to be
misleading or deficient in not fully explaining the history of the
negotiations; in understating National's assets and earnings potential
while exaggerating Bergen's future prospects and in the pro forma
projections of the merged entity.
National and Bergen defend the terms of the merger as in the
best interests of National's shareholders and arrived at after arm'slength negotiations. National claims to have made a full and candid
explanation of the basis for its recommendation of the merger. Additionaly, National notes that shareholder approval of the merger
followed an intense proxy contest in which National shareholders
received a searching critique of the merger proposal.
I
The discovery record amassed to date reveals the following
background of the negotiations which culminated in the merger
agreement. Although now somewhat diversified through activities in
aluminum and banking, National has been primarily identified with
the steel industry. In recent years its fortunes have sagged along
with the steel industry as the result of the industrial recession and
foreign competition. Like other capital intensive companies in basic
industries the market value of National stock in recent years has
been less than book value. In the five year period from 1979 to
1983 earnings dropped from $6.54 per share to a loss of $8.33 per
share, while dividends fell from $2.60 per share to $.25. At the time
of the announcement of the merger agreement National stock closed
at $28 per share while its book value was approximately $44 per
share. It missed its fourth quarter 1984 earnings projections by 44%.
In 1983, National undertook additional efforts to diversify. It
reduced its steel operations by selling its principal steel operating
subsidiary, Weirton Steel Division, to an employee stock ownership
trust for $386 million, although it retained significant contingent
liabilities as a result of the sale. Also in 1983, National initiated
talks with Nippon Kokan, K.K. ("NKK") a Japanese industrial
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concerning a possible sale to NKK of an interest in National's steel
subsidiary, National Steel Corporation ("National Steel"). Eventually these negotiations came to involve a third party, United States
Steel Corporation ("U. S. Steel") in what National's Chairman and
Chief Executive Officer, Howard M. Love viewed as an "auctiontype environment." Eventually, in December, 1983, it was agreed
that U.S. Steel would purchase National Steel for $575 million.
Because of its antitrust implications this agreement was subject to
approval of the United States Justice Department. As time went on
and antitrust clearance was not forthcoming, National's Board of
Directors began to explore other diversification interests as a hedge
against disapproval. The NKK contact was maintained and consideration given to other business lines including the distribution industry.
On March 10, 1984, the sale to U. S. Steel was denied antitrust
clearance and intensive negotiations with NKK were undertaken.
Eventually it was agreed that NKK would acquire a 50% ownership
interest in National Steel for a price of $320 million and the deal
was finalized in August, 1984. As part of the agreement, however,
NKK, prompted by takeover fears, received the right to put its
National Steel shares back to National at a substantial premium in
the event of a hostile takeover of National. NKK also received a
commitment from National to retain its interest in National Steel
and thereby remain in the steel business for 5 additional years. Thus
at the time it began its negotiations with Bergen, National had
achieved some diversification but was also in a strong cash position
and poised for further diversification.
National's interest in Bergen had actually developed in the spring
of 1984 while the U.S. Steel transaction was pending. The "matchmaker" was Alan Lowenstein, a New Jersey attorney who had
represented Bergen for many years. Because of his expertise in
employee stock option purchases, Lowenstein had also represented
National in the Weirton Steel sale.' Lowenstein recommended Bergen
as a possible partner to National's President, James Haas, because
of its impressive growth and prospects in the distribution field-one
of the areas which National's management was considering. The
discussions between Haas and Lowenstein eventually led to a meeting
with Emil and Robert Martini, Bergen's principal shareholders. The
Martinis assumed a strong role in the negotiations because of the
control they exercised over Bergen. Together the Martinis owned
97% of Bergen's Class B common which enabled them to elect a
majority of the Bergen board. The Martinis were adamant in refusing
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to negotiate on this arrangement. Since the proposed merger calls
for the adoption of Bergen's capital structure with .exchange of National common for Bergen's Class A common, Martinis' dominance

of the new Bergen board will continue, although National did secure
the requirement of two-thirds directors' approval for certain corporate

transactions such as major acquisitions and termination or modification of officers' contracts. This two-thirds requirement is significant
because the configuration of the board of Bergen National will reflect
11 members of the Bergen board and 10 of National's board. Thus
while the Martinis, through their ownership of the Class B stock,
may elect a majority of 11 directors in the future, their control is
not absolute.
While preliminary discussions were held in March and April,
it was in June that the parties began negotiating in earnest. National
retained Dillon, Read & Co., Inc. ("Dillon Read") an investment
bank to advise it on financial matters. National's board was kept
advised and at its regular meeting in August was provided an indepth presentation of Bergen's suitability as a merger partner. National's board seemed favorably impressed and National's negotiating
team was authorized to continue its efforts. By the September board
meeting, National's directors were advised that the principal sticking
point between the parties was the exchange ratio. Bergen's negotiations initially had proposed a ratio as low as 1.15 or 1.12 while
National's advisors had sought a figure of 1.3. At the September
meeting, Dillon Read representatives recommended negotiating within
''a range of values." National's directors thereupon authorized further negotiations in the range of 1.20 to 1.25.
An exchange ratio of 1.225 was eventually adopted by the
negotiators and approved by National's board at a meeting in which
several members participated by telephone. Although Dillon Read's
principal representative and negotiator, Franklin Hobbs, claims that
the relative market values of the two stocks (National's common as
traded on the New York Stock Exchange and Bergen's Class A
common which traded on the American Exchange) was not the sole
determinant, the 1.225 ratio does represent the closing prices for the
respective stocks on the last trading day before agreement on the
ratio.
II
[1] Plaintiff's attack upon the merits of the merger is directed
to what it views as an exchange ratio which does not fairly reflect
the value of National common stock which will be exchanged for
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Class A common stock of Bergen National. Of the 14 National
directors 10 are outside directors. Since it is not claimed that National's directors, with the exception of Love and Haas and two
other inside directors, acted out of self-interest the usual burden of
proving unfairness rests upon the party attacking the merger. Musehel
v. Western Union Corporation, Del. Ch., 310 A.2d 904 (1973).
[2] Plaintiff claims that the National directors were bent upon
a "lock-up" of National through issuance of an interim option to
Bergen, as part of the merger agreement, enabling it to obtain two
million shares of National shares at $28 and to "put" these shares
back to National in the event of a hostile takeover attempt by a
third party. But this device can hardly be deemed an entrenchment
measure and in view of the previous put option granted NKK,
National hardly loomed as an attractive takeover candidate. With
the exception of Leucadia's expression during the proxy contest that
it "may explore" an acquisition proposal for National there is no
indication that any third party has evinced an interest in National.
It would appear, therefore, that in measuring the conduct of National's directors, the force of the business judgment rule applies
with the concomitant requirement that director liability be established
through proof of gross negligence. Smith v. Van Gorkom, Del. Supr.,
No. 255, 1982 (January 29, 1985).
Plaintiff attempts to build its unfairness argument on an analysis
of National's asset valuation prepared by Bear, Stearns & Co.,
Bergen's financial advisor. Bear, Stearns in advising its client concerning the feasibility of the merger estimated that National assets
had a liquidation value of $837 million or $41 per share. Plaintiff's
expert John Hammerslough while acknowledging National's poor
past earnings opined that projected earnings through 1987 justified
an exchange ratio from 1.35 to 1.60. Harnmerslough .also recites the
view of Jeffries & Company, an investment banker retained by
Leucadia, as reflected in its proxy statement, that the exchange ratio
understates National's assets by at least $450 million.
On the record thus far developed it cannot be said that the
merger agreement was not the result of arm's-length bargaining.
National has been in recent years a company in transition and in
need of diversification. The Bergen venture was examined over
several months and subjected to intensive bargaining and at one
point was on the edge of abandonment. Because the two companies
are so disparate in terms of assets, markets and future prospects
their comparative values proved difficult to analyze. The one clear
indicator of comparative worth was the perception of their stock in
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the market place. The investment bankers representing both parties
ultimately determined that the exchange could best be expressed by
reference to the trading value of their shares. When the shares of
each was analyzed over a five month period preceding the date of
the agreement the resulting ratio proved to be an appropriate standard
for National's board to adopt in the exercise of its business judgment
and upon the recommendations of its financial advisors. Indeed the
actual range of fluctuation, 1.10 to 1.31, closedly tracked the bar-

gaining positions of the parties before the compromise figure was
selected. Nor may it be said that National's previous experience in
marketing of its assets necessarily controls the value of its shares in

the Bergen exchange. The U. S. Steel sale was never consummated
while the Wierton transaction left National with significant contingent
liabilities. The N.K.K. transaction while yielding $320 million in
cash for one-half of National Steel is subject to a put commitment
and requires National to remain in the steel business for five years.
Plaintiff claims that National's negotiators, particularly Love
and Haas, were more interested in their individual prospects as part
of Bergen National and did not bargain hard enough in the interest
of shareholders. If the exchange ratio is supportable under the business judgment rule, as it appears to be for the purpose of testing
plaintiff's prospect of ultimate success, it is not necessary to pass
upon the ultimate liability of those defendants for individual acts
which might have harmed shareholders. It is sufficient to note that
whatever benefits they received were approved by the National board
as part of the overall merger agreement. Those benefits which flow
from being a part of the Bergen National management team do not
appear excessive and were fully disclosed in the proxy statement.
Whatever the ultimate merit of those claims, plaintiff has a remedy
for damages for the alleged conduct of the management directors
which need not be considered at this time. It is sufficient to note
that plaintiff has not demonstrated at this juncture that the National
board was misled or that the individual defendants acted in a fraudulent manner in their negotiating role.

III
I turn now to the proxy claims which plaintiff, in tacit recognition
of its onerous burden under the business judgment rule, has made
the primary focus for relief. Indeed, plaintiff argues that the Court
should require the consummation of the merger be held in abeyance
while National supplements its proxy material and shareholders be
afforded an opportunity to reconsider the merger plan.
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[3-7] The standard which governs proxy information is easily
formulated in the abstract. The duty of complete candor requires
corporate directors to disclose to their shareholders all facts germane
to the transaction at hand. Smith v. Van Gorkom, supra; Lynch v. Vickers
Energy Corp, Del. Supr., 383 A.2d 278 (1978). In Lynch, the Supreme
Court defined the scope of such disclosure in the context of a tender
offer as all "information such as a reasonable shareholder would
consider important in deciding whether to sell or retain stock." Id.
at 281. With respect to a merger in which a shareholder would
exchange his investment for one in a different entity, full disclosure
would encompass all information that a reasonable shareholder would
consider important in deciding whether to alter his investment at
the stated exchange ratio. The wisdom or economic feasibility of the
exchange is not a matter of judicial review. It is the limited duty
of this Court to assure that all material facts are disclosed in accordance with the directors' fiduciary obligation. Id.
The plaintiff first alleges that the director defendants misrepresented to the National shareholders that they had considered "numerous factors" in determining the exchange ratio, when, in fact,
the sole basis for the exchange ratio was the relative market values
of the two companies over a 90-day period. Defendants respond that
they did consider those factors that were disclosed in the proxy in
evaluating the terms of the merger.
As a starting point, and despite the somewhat contradictory
deposition testimony quoted by the parties in their briefs, it is dear
that the bench mark for the exchange ratio was the respective market
values of the companies. Both Love and Haas testified that the
exchange ratio was based upon market values. This is not to say
that other factors were not also considered by National in the form
of investment advice. Hobbs, of Dillon Read, testified that he had
considered factors other than market value. The book value of National was considered but discounted by those involved for the reason
that it was not a realistic standard of value. Thus, while a number
of factors were considered, ultimately the exchange ratio was based
primarily upon market value.
[8] Plaintiff contends that defendants materially misrepresented
their reliance upon market value in the proxy material. Specifically,
plaintiff points to the following statement:
In evaluating the terms of the Merger, the Boards of Directors of BBC and NII considered numerous factors, including the respective market prices of NII Common Stock
and the Class A Common Stock, the assets of NII available
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for utilization by the Corporation upon consummation of
the Merger, the opportunities for expansion and growth
potential in distribution services, the opportunities for redeployment of NII's assets into businesses which are less
capital intensive than the steel industry, the historical results
of operations of BCC and NII and judgments regarding
the future prospects of the combined entity.
This statement, however, does not refer specifically to the exchange
ratio. Rather, it encompasses National's view of the terms of the
merger as a whole. There is no indication that defendants in fact
did not consider all the factors indicated. It is significant that we
are not here dealing with a tender offer or cash out merger wherein
the benefit to shareholders can be measured strictly in terms of a
specific premium. Cf. Weinberger v. UOP, Inc., Del Supr., 457 A.2d
701 (1983). Here, the merger permits National shareholders to continue their equity investment in a new entity, Bergen National. The
benefit to National shareholders as expressed in the exchange ratio,
necessarily includes such factors as the future prospects of the new
entity as well as the separate pasts of each constituent entity. Accordingly, the proxy is not misleading in stating that the defendants
considered these factors in evaluating the terms of the merger.
[9] In any event, because National viewed the benefits to shareholders primarily in terms of the potential for future growth in Bergen
National, a view that is not unreasonable under the present circumstances, I do not consider the defendants' failure to disclose its
primary reliance on market value in determining the exchange ratio
to be a material nondisclosure. To the contrary, to isolate the exchange ratio as the plaintiff suggests may overstate its importance
in the present transaction.
Plaintiff next alleges that National's failure to disclose the questionable accounting decision to treat Bergen as the acquiror was a
material omission from the proxy material. By treating Bergen as
the acquiror, Bergen National will be able to take advantage of $350
million in negative good will and thereby significantly increase its
pro forma earnings. The proxy statement fully discloses both the
treatment of Bergen as the acquiror and the accounting advantage
derived from this treatment. The plaintiff, however, alleges that the
proxy statement fails to disclose that there is a substantial risk of
reversal on the accounting treatment, which would materially effect
the pro forma financial data of Bergen National. The defendants
respond that, although initially there were some "in house" differ-
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ences as to the propriety of .treating Bergen as the acquiror, those
discussions have concluded to the satisfaction of the parties and the
Securities and Exchange Commission ("SEC").
The plaintiff points to two events which, it claims, demonstrate
the substantial risk that ultimately Bergen will not be treated as the
acquiror for accounting purposes. First, Bergen's outside accountants
initially disapproved of this accounting treatment, and second, the
SEC staff had submitted "comments" to Bergen, in response to its
preliminary registration statement, questioning its basis for treating
Bergen as the acquiror in view of the difference in size of the two
companies. Neither of these events, in my view, succeed in creating
a risk that the accounting treatment will be reversed or require
further explanation by Bergen National.
Although Bergen's accountants, Deloitte Haskins and Sells, initially questioned the correctness of treating Bergen as the acquiror
in view of its smaller size it ultimately determined that such accounting treatment was proper and so certified in the proxy statement.
Bergen's response to the SEC inquiry that generally accepted accounting principles define the acquiror in terms of shareholder control
was apparently satisfactory since the proxy statement thereafter received clearance.
Treating Bergen as the acquiror is consistent with the realities
of Bergen's capital structure which will become engrafted on Bergen
National. Historically, the Martinis have controlled the Bergen board
by virtue of their Class B stock. As a result of the merger, National's
shareholders will receive Class A stock. Moreover, although Love
and Haas will receive 40% of the Class B stock as a result of the
merger they will be obligated to vote their shares for board members
designated by the Martinis. After the merger the Martinis will retain
their ability to elect one additional director to the board. The plaintiff
discounts the significance of this additional board member claiming
that the principles agreed to equal control at the management level
and noting that certain corporate actions will require two-thirds
approval by the board of directors.
The ability to elect a majority to the board of directors speaks
for itself. Control by a single vote is still control. Plaintiff's assertion
that the merger contemplates equal control at the management level
simply overlooks the clear record evidence that the Martinis conditioned the merger negotiations on the fact that they would retain
the present capital structure and control. Furthermore, the two-thirds
vote requirement, effectively giving Class A directors veto power,
only pertains to a limited number of corporate actions such as
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mergers, acquisitions or changes in executive employment contracts
created as a result of the merger.
Because Bergen will retain shareholder control it seems unlikely
that the accounting treatment adopted by the parties to the merger
stands a likelihood of being challenged in the future. Furthermore,
as the plaintiff acknowledges in its brief, Bergen only agreed to
proceed with the merger if it was to be treated as the acquiror for
accounting purposes. The fact that Bergen proceeded with the merger
indicates that the parties do not perceive a significant risk associated
with the accounting treatment. I do not find the proxy statement to
be misleading in its description of the accounting treatment used by
the defendants.
The plaintiff next alleges that the proxy statement materially
misrepresents to National shareholders that National management
will suffer "a significant loss of management control" as a result of
the merger. In reality, argues plaintiff, National management will
suffer no loss of control, and may even be gaining a certain degree
of control by virtue of the participation by Love and Haas in
ownership of Class B stock. I have previously concluded that the
Martinis will retain control over Bergen National by virtue of their
majority ownership of the Class B stock. Accordingly, I find no
merit to plaintiff's claim that the proxy statement is inaccurate.
The plaintiff claims the proxy statement is misleading because
it fails to disclose that the National board gave assurances of its
intention to sell its steel business as part of the deal. Plaintiff bases
its assertion on Emil Martini's deposition testimony and a "Memo
to File" which revealed that the Bergen board at one point asked
for assurances that National's steel business would be sold. A mere
glance at the record testimony reveals that this claim is wholly without
merit. First, despite the fact that Bergen had sought such a commitment from National, Martini states that no such assurances were
given. Furthermore, Martini acknowledged that the agreement with
NKK forecloses such a commitment for at least five years. The most
that can be made of Martini's deposition testimony is the fact that
Love purportedly reminded Martini of National's past efforts to sell
National Steel as an indication of "how the [National] board felt
about steel." The National shareholders, however, certainly do not
need to be told of their board's position with respect to the future
of the steel industry. Its past efforts toward diversification are well
documented and speak for themselves.
The plaintiff next alleges that defendants misrepresented Bergen's future growth prospects by failing to disclose that Bergen's
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rate of growth was expected to decrease in the next few years. Plaintiff
contends that because the National defendants have continually stressed
Bergen's future potential as the most significant benefit to National
shareholders, they had a duty to disclose those projections in the
proxy. The defendants maintain that they accurately disclosed their
beliefs as to the future prospects of Bergen, and were not required
to disclose Bergen's projections regarding its future prospects.
[10] Generally, "soft" information, such as projections and
estimates as to value, need not be disclosed due to their lack of
reliability. Lewis v. Charan Industries, Inc., Del. Ch., C. A. 7738,
Berger V. C. (Sept. 20, 1984). Here, for example, unreliability of
such projections is evidenced by the fact that National's actual earnings for the final quarter of 1984 fell below its projected earnings
by 44%. National's management disclosed in the proxy statement
that they considered Bergen's growth prospects, but did not rely on
the growth projections as a major factor in evaluating the merger.
Plaintiff relies upon case law which requires disclosure of financial
projections once partial disclosure is made by a company. Panter v.
Marshall Field & Co., 7th Cir., 646 F. 2d 271, 292 (1981), cert denied,
454 U.S. 1092 (1981). These decisions are inapposite here. The
defendants statements with respect to their belief as to the future
potential of Bergen can hardly be viewed as a partial disclosure of
the growth projections.
[11] The balance of plaintiff's claims of proxy statement deficiencies may be categorized as historical objections since they involve
the failure of National to provide an account of proposals and counterproposals made by each side in the ebb and flow of negotiations.
These include the rejection by National of a suggestion by Bergen's
attorney that National consider a partial cash-out of its shareholdersan option rejected because National's management believed that such
funds would be better used in the new enterprise. Plaintiff also
complains that the proxy statement does not recite the wrangling,
which preceded agreement, over the dovetailing of the two management teams. But where arm's-length negotiation has resulted in
an agreement which fully expresses the terms essential to an understanding by shareholders of the impact of the merger, it is not
necessary to describe all the the bends and turns in the road which
led to that result. Seibert v. Harper & Row, Publishers, Inc., Del. Ch.,
C. A. No. 6639, Berger, V. C. (Dec. 5, 1984).
[12,13] In sum, I conclude that plaintiff has failed to make a
sufficient showing that the proxy materials distributed by National
to its shareholders are false or misleading in any respect deemed
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material to the exercise of shareholder judgment. It should be noted
that many of plaintiffs criticisms have already been the subject of
comment by Leucadia in its proxy campaign to defeat the merger.
To a limited extent, therefore, National's shareholders have heard
the other side. In any event, to secure the extraordinary relief of a
preliminary injunction to prevent consummation of a merger after
its apparent approval by the affected shareholders, plaintiff must
make a clear showing of entitlement. On the present record that
entitlement is lacking. There is thus no need to balance the relative
harm or inconvenience to the parties if such relief were granted.
Petty v. Penntech Papers, Inc., Del. Ch., 347 A.2d 140 (1975).
IV
Although the focus of plaintiff's attack upon the proposed merger
has been upon the conduct of National's management and directors
it has also charged Bergen with aiding and abetting the National
directors in the fashioning of the merger agreement to the alleged
detriment of National shareholders. It suffices to note that without
the prospect of ultimate success in proving its direct claim against
the National defendants, plaintiffs claim against the Bergen defendants must also fail.
The Bergen defendants owed their own shareholders a duty to
bargain effectively. As previously noted, there was intensive arm'slength bargaining between the parties with demands made and concessions granted on both sides. But there is no indication in this record
that the Bergen defendants conspired with their National counterparts
to breach a duty owed to National shareholders with respect to the
fashioning of the merger agreement or in the preparation or issuance
of the prospectus. Cf. Gilbert v. El Paso, Del. Ch., C. A. Nos. 7075
& 7079, Walsh, V. C. (Nov. 27, 1984).
V
At this juncture and on the present record, I am satisfied that
there is no basis to enjoin the consummation of the National-Bergen
merger. I recognize that the result may be to leave plaintiff and
other dissatisfied National shareholders with a remedy in damages
which will not undo the effect of the merger. But the injunctive
relief is not supportable in law or in fact at this juncture. Accordingly,
the motion for a preliminary injunction is denied.
IT IS SO ORDERED.

