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SUNDIN v. FISHER
No. 6918
Court of Chancery of State of Delaware, New Castle
February 15, 1985
This was a stockholder's derivative action in which plaintiffs
alleged breach of fiduciary duty and waste of corporate assets. Defendant, Scot Lad Foods, Inc., and eight individual directors of Scot
Lad filed separate answers raising, inter alia, the affirmative defense
of failure to comply with Chancery Court Rule 23.1. The individual
defendants filed a motion to dismiss for failure to make demand.
The court reviewed the factual allegations to determine whether
"they create a reasonable doubt that: (1) the directors are disinterested and independent and (2) the challenged transaction otherwise
was the product of a valid exercise of business judgment."
The court of chancery, per Vice-Chancellor Berger, held that
pre-suit demand was not excused. The plaintiff's first justification
for the futility argument, that the individual director defendants
themselves participated in the wrongs, was rejected on the grounds
that there was no evidence the directors stood to gain personally
from the wrongs alleged.
The court also rejected the contention that demand was futile
because the acquiring corporation controlled the Scot Lad directors.
The court found that there was insufficient factual support for that
conclusion to excuse demand. Finally, the court held that the running
of the statute of limitation was an irrelevant factor when considering
the failure to make demand because the court of chancery is not
bound by statutes of limitations.
Defendants' motion to dismiss was granted.
1. Corporations

0-

206(4)

Under the "demand futility test," facts alleged in the complaint
in shareholder derivative actions are examined to determine whether
they create a reasonable doubt that: (1) directors are disinterested
and independent, and (2) the challenged transaction otherwise was
the product of a valid exercise of business judgment. DEL. CH. CT.
R. 23.1.

2.

Corporations

0-= 206(4)

For purposes of the "demand futility test," plaintiffs in a stockholder derivative suit must demonstrate by particularized allegations
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that a warehouse sale was so devoid of legitimate corporate purpose
as to be a waste of assets. DEL. CH. CT. RULE. 23.1.
3.

Corporations

C

206(4)

A conclusory allegation of domination and control, without factual support, is insufficient to excuse demand.

DEL.

CH. CT.

RULE

23.1.
4.

Corporations

C

206(4)

The demand requirement is a recognition of the fundamental
precept that directors manage the business and affairs of the corporation, therefore any excuse for the failure to make demand must
be predicated on questions of business judgment. DEL. CH. CT. RULE
23.1.
5.

Federal Civil Procedure

0

1838

Where plaintiffs in a shareholder derivative suit were on notice
that their complaint was deficient for failure to make demand within
a few months after the action was filed, and did nothing to attempt
to secure a disposition of the Rule 23.1 defense, the plaintiffs would
not be allowed to make demand and file an amended complaint,
since any prejudice plaintiffs would then suffer would not be attrib-

utable to defendants.
Edward T. Ciconte, Esquire, of D'Angelo & Ciconte, Wilmington,
Delaware, for plaintiffs.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for individual director defendants.
Roderick R. McKelvie, Esquire, of Ashby, McKelvie & Geddes, Wilmington, Delaware, for defendant Scot Lad Foods, Inc.
BERGER,

Vice-Chancellor

This is a derivative action filed by more than fifty stockholders
of defendant Scot Lad Foods, Inc. ("Scot Lad") alleging breach of
fiduciary duty and waste of corporate assets. The complaint names
as defendants Scot Lad, eight individuals who allegedly are directors
of Scot lad and Farm House Foods Corporation ("Farm House"),
a Michigan corporation. Farm House has never been served and
has not appeared in this action.
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Scot Lad and the individual defendants filed separate answers
on November 10, 1982 which raise, among others, the afirnmative
defense that the complaint must be dismissed for failure to comply
with Chancery Court Rule 23.1. The individual defendants then
pursued discovery from plaintiffs and on September 5, 1984 filed a
motion for summary judgment. This is the decision on the individual
defendants' motion to dismiss.
[1] In deciding whether demand is excused under Rule 23.1,
the Court must review the factual allegations in the complaint and
determine whether "they create a reasonable doubt that: (1) the
directors are disinterested and independent and (2) the challenged
transaction otherwise was the product of a valid exercise of business
judgment." Pogostin v. Rice, Del. Supr., 480 A.2d 619, 624 (1984).
The complaint alleges that in 1980 Farm House made an offer
to acquire the stock of Scot Lad at $6.50 per share which was rejected
by the Scot Lad board as inadequate ( 9, 10). Farm House thereafter
obtained "working control" over Scot Lad and replaced those Scot
Lad directors opposed to the acquisition. ( 11, 12). Farm House
and the individual defendants then conspired to depress the value
of Scot Lad's stock and to waste its corporate assets in order to
accomplish the acquisition at an inadequate price ( 13). Specifically,
the complaint alleges that, as the result of the May, 1982 sale of a
Scot Lad warehouse, Scot Lad triggered a default in an existing $20
million loan which resulted in the loan being refinanced at higher
interest rates (J14.4.a-f). Plaintiffs claim that the warehouse sale
served no business purpose and, because of the refinancing, depressed
the value of the assets of Scot Lad (714.4.h).
On these facts, the complaint alleges that demand would have
been futile because (1) the wrongs have already occurred and were
committed by the individual defendants; (2) Farm House dominated
and controlled the Scot Lad directors; and/or (3) there might not
have been enough time to make a demand and then institute an
action before the expiration of the applicable statute of limitations
(76)_
Plaintiffs do not strenuously argue that the complaint satisfies
Rule 23.1. Less than one page of plaintiffs' brief was devoted to
this argument and they failed to cite any authorities or discuss the
relevant facts. While this approach may be tantamount to a concession, I will set forth the basis for my conclusion that pre-suit demand
was not excused.
[2] The first of the three reasons given to justify the failure to
make demand appears to be a variation of the "incantation" that
the defendant directors participated in the wrongs and would have
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to sue themselves. Such allegations of futility have been flatly rejected.
Pogostin v. Rice, supra at 625; Aronson v. Lewis, Del. Supr., 473 A.2d

805, 818 (1984). There are no allegations that the individual defendants stand to receive any personal benefit from the wrongs alleged.
Nor have plaintiffs shown, by particularized allegations, that the
warehouse sale was "so devoid of a legitimate corporate purpose as
to be a waste of assets." Pogostin v. Rice, supra at 626.

[3] The second allegation as to demand futility-that the Scot
Lad directors were dominated and controlled by Farm House-is
equally deficient. A conclusory allegation of domination and control,
without factual support is insufficient to excuse demand. See, e.g.,
Aronson v. Lewis, supra; Bergstein v. Texas International Co., Del. Ch.,

453 A.2d 467 (1982); Stepak v. Dean, Del. Ch., 434 A.2d 388 (1981).
There are no allegations in the complaint that Farm House is a
majority stockholder of Scot Lad or that a majority of Scot Lad's
directors were Farm House nominees let alone any facts which would
demonstrate that the Scot Lad directors were beholden to Farm
House.
[4] The last demand futility allegation does not address any
purported disability of the Scot Lad board of directors. Plaintiffs
claim that the applicable statute of limitations might run during the
time that would be necessary for the board to consider and act upon
a demand. Inasmuch as the demand requirement is "a recognition
of the fundamental precept that directors manage the business and
affairs of corporations," it would appear that any excuse for the
failure to make demand must be predicated upon questions of business
judgment. Aronson v. Lewis, supra at 812.

However, even if other considerations could excuse the making
of a demand, the statute of limitations claim raised here is without
merit. The warehouse sale, the only alleged wrong specifically identified, took place in May, 1982-three months before the complaint
was filed. Thus, plaintiffs concern about the statute of limitations,
on the face of the complaint, is unsupported. Moreover, this Court
is not bound by statutes of limitation. Elster v. American Airlines, Inc.,

Del. Ch. 128 A.2d 801 (1957), af'd., Del. Supr., 148 A.2d 343
(1958).
Based upon the foregoing, I conclude that the complaint fails
to allege facts with particularity which demonstrate the futility of
making demand. However, plaintiffs contend that defendants are
precluded from raising the Rule 23.1 defense under a theory of laches
or equitable estoppel. Plaintiffs contend that defendants sat on their
rights by failing to bring on their motion to dismiss for more than
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two years after the complaint was filed. Plaintiffs argue that they
will be prejudice if the action is dismissed at this late date because
the three year statute of limitations, 10 DeLC. §8106, has expired.
Plaintiffs rely on Womble v. Dixon, No. 83-1102 (4th Cir. October
29, 1984) for the proposition that failure to make demand may be
excused where the stockholders would be prejudiced by dismissal of
the action. However, the comment about prejudice in Womble was
dicta, at best, and the facts in that case are distinguishable.
[5] Plaintiffs' argument fails because the facts here establish that
the defense of failure to comply with Rule 23.1 was raised in defendants' answers filed on November 10, 1982. At any time thereafter,
plaintiffs could have brought that defense on for hearing and determination by the Court. See Chancery Court Rule 12(d); Stotland
v. GAF Corp., Del. Ch. C. A. 6876, Longobardi, V. C. (September
1, 1983). Inasmuch as plaintiffs were on notice of the potential
deficiency in their complaint within a few months after the action
was filed and did nothing to attempt to secure a prompt disposition
of the Rule 23.1 defense, any prejudice plaintiffs may suffer as a
result of the dismissal of this action cannot be attributed to defendants.
See Weiss v. Tempormy Investment Fund, Inc., 520 F. Supp. 1098, (D.
Del. 1981), aff'd., 692 F. 2d 928 (3rd Cir. 1982), vacated and remanded
on other grounds, U.S.__, 104 S.Ct. 989 (1984)
Defendants' motion to dismiss, thus, must be granted. The
Court is aware that certain matters relating to the award of sanctions
remain to be finalized. Accordingly, I request counsel for the individual defendants to submit a form of order, on notice, implementing this decision and providing a method for the final disposition
of the remaining matters.

TOMCZAK v. MORTON THIOKOL, INC.
No. 7861
Court of Chancery of State of Delaware, New Castle
February 13, 1985
Plaintiffs brought a stockholder derivative suit to challenge the
sale by Morton Thiokol, Inc. of its Household Products segment to
the Dow Chemical Company. The sale occurred, and the plaintiffs,
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shareholders of Morton Thiokol, sought a preliminary injunction
requiring Dow to "hold separate" the recently acquired assets.
The court of chancery, per Vice-Chancellor Hartnett, held that
the plaintiffs failed to demonstrate that they would suffer any irreparable harm if the preliminary injunction was not granted. The
court also stated that the plaintiffs failed to show that they had a
reasonable probability of success on the merits. Therefore, the application for a preliminary injunction was denied.
1.

Injunction

0=

151

A preliminary injunction is an extraordinary remedy and will
only be granted to prevent truly irreparable injury.
2.

Injunction

C

132

A preliminary injunction is granted only to preserve the true
status quo until trial.
3.

Injunction

C

151

In an action for preliminary injunction, the plaintiffs bear the
burden of showing a reasonable probability of success on the merits.
4.

Injunction

0

137(2), 137(4)

. Even when the possibility of irreparable injury is shown, the
court must still balance the competing equities between the parties
and hardships occurring as a result of granting or denying the
application for preliminary injunction.
5.

Courts

0

489(8)

Federal courts have exclusive jurisdiction over alleged federal
antitrust violations.
Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, P.A., Wilmington, Delaware; and Wolf Popper Ross Wolf & Jones, New
York, New York, for plaintiffs.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Wachtell, Lipton, .Rosen & Katz, New
York, New York, for defendant Morton Thiokol, Inc. and individual
defendants.
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Charles S. Crompton, Jr., Esquire, and Donald J. Wolfe, Jr., Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware; and
Shearman & Sterling, New York, New York, for defendant Dow
Chemical Company.
HARTNETT, Vice-Chancellor
In this stockholder detivative suit, plaintiffs challenge the sale
by Morton Thiokol, Inc. ("Morton Thiokol") of its Household
Products segment to The Dow Chemical Company ("Dow"). The
sale was consummated on January 4, 1985, and the plaintiffs, who
are shareholders of Morton Thiokol, now seek a preliminary injunction requiring Dow to "hold separate" these recently acquired
assets. The plaintiffs have failed to demonstrate that they will suffer
any irreparable harm if their prayer is not granted or that they have
a reasonable probability of success on the merits. The application
for preliminary injunction must therefore be denied.

I
Needless to say, plaintiffs and defendants have a different view
of the factual background. Most of the facts are, however, undisputed
and the primary dispute focuses on the inferences to be drawn from
these facts.
As a result of a merger and restructuring in 1982, Morton
Thiokol had been operating in four business segments: Aerospace,
Specialty Chemicals, Salt, and Household Products. The Household
Products segment was operated by the Texize Division and manufactured and sold under such well-known products as Fantastik,
Spray-N-Wash, and Spray-N-Starch. Numerous inquiries from other
manufacturing companies, international bankers, and investment
companies had been received inquiring whether the Household Products segment was for sale. Dow had been among those expressing
interest but all these inquiries had been rebuffed.
Commencing in February of 1984, Dow purchased shares of
Morton Thiokol stock on the open market. After two months Dow
has purchased almost a million shares and had paid over $70 million
including broker commissions. On April 9, 1984, Dow disclosed its
purchase by filing a Schedule 13D with the Securities and Exchange
Commission. In the Schedule 13D Dow stated that the shares had
been acquired for investment purposes. This characterization allowed
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Dow to continue purchasing shares under federal securities law. On
April 9th and 10th Dow purchased more than 350,000 shares of
Morton Thiokol common stock at a cost of more than $25 million.
At that point Dow held approximately 8% of Morton Thiokol's
outstanding stock.
Soon thereafter, the Board of Directors of Morton Thiokol
declared a 3-for-1 stock split subject to shareholder approval of an
amendment to Morton Thiokol's Certificate of Incorporation increasing authorized common stock from 32 million shares to 200
million shares. The amendment was approved on October 25, 1984.
The mention of share prices is as if the split had not taken place.
On November 8, 1984, Dow publicly announced that it would
be filing materials necessary under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, Pub. L. No. 94-435, 90 Stat. 1383
(codified as amended in various sections of Titles 15, 18, and 28
U.S.C. ), to allow Dow, after a 30-day waiting period, to increase
its holdings in Morton Thiokol to more than 10%-but less than
15%-oof the outstanding shares of Morton Thiokol. At this same
time, Dow purchased additional shares bringing its total holdings in
Morton Thiokol to approximately 8.23%. Dow had spent over $103
million-or a $73.80 per share average-for its Morton Thiokol
common stock holdings.
On November 9, 1984, Dow made the necessary filing under
the Hart-Scott-Rodino Act and amended its earlier filed Schedule
13D to reflect its recent purchases.
In response to all of this activity, on November 9, 1984, Morton
Thiokol stock traded as high as 94 1/4-which was a rise in the
market of almost 10 points over the price two days previous.
On November 15, 1984, Morton Thiokol and Dow announced
that an agreement had been reached whereby Morton Thiokol would
sell its Household Products segment to Dow for $250 million. The
purchase price would be paid: $131 million in cash plus transfer to
Morton Thiokol of its common stock held by Dow which was valued
at $85 a share. Dow also agreed to refrain from purchasing Morton
Thiokol common stock for ten years. A final agreement was signed
by the parties on December 21, 1984, and the transaction was closed
on January 4, 1985.
The complaint in this suit was filed November 26, 1984, but,
with the acquiescence of plaintiffs, the application for a preliminary
injunction was not heard until January 11, 1985-a week after the
deal had been closed.
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II

Plaintiffs contend that the Morton Thiokol directors violated
their fiduciary duties and committed corporate waste because the
directors eliminated Dow's stock position in Morton Thiokol through
the sale of the Household Products segment for an inadequate consideration in order to perpetuate management in office. The plaintiffs
also charge the directors with failing to bring an action charging
Dow with violations of federal securities laws because of its misrepresenting its purchases of Morton Thiokol stock as being for investment purposes. Although plaintiffs originally sought to enjoin
the sale, they now only seek a hold separate order requiring that
Dow operate the Household Products segment acquired from Morton
Thiokol separately from its other businesses and not commingle the
assets acquired with its other assets and that Morton Thiokol retain
separately the proceeds of the sale.
Defendants, on the other hand, assert that the directors of
Morton Thiokol properly exercised their business judgment in fending
off a creeping tender offer of Dow which would have prevented the
stockholders from obtaining any premium for their shares and that
the price paid by Dow for the Household Products segment was fair.
They also assert that the application is untimely and barred by
laches, and that the action should be dismissed for failure to make
a presuit demand on the Board. They also contend that no evidence
of wrongdoing has been produced to support any claim against Dow
and lastly they assert that plaintiffs, in any event, have not made
the proper showing necessary to warrant granting the extraordinary
remedy of a preliminary injunction.
III
[1-4] A preliminary injunction is an extraordinary remedy and
will only be granted to prevent truly irreparable injury. Gimbel v.
Signal Companies, Inc., Del. Ch., 316 A.2d 599 (1974), aff'd., Del.
Supr., 316 A.2d 619 (1974); Thomas C. Mfarshall, Inc. v. Holiday Inn,
Inc., Del. Ch., 174 A.2d 27 (1961); Turek v. Tull, Del. Oh., 139
A.2d 368 (1958). It is granted only to preserve the true status-quo
until trial. Gimbel, supra; Thomas C. Marshall, Inc., supra. And, the
plaintiffs bear the burden of showing a reasonable probability of
success on the merits. Gimbel, supra; Sander v. Schenley Indus., Inc.,
Del. Ch., 79 A.2d 606 (1951). Even when the possibility of irreparable
injury is shown, the Court must still balance the competing equities
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between the parties and hardships occurring as a result of granting
or denying the application for preliminary injunction. Bayard v. Martin, Del. Supr., 101 A.2d 329 (1953); Thomas C. Marshall, Inc., supra.
IV
Plaintiffs allege that the integration of the operations and assets
of the Household Products segment sold by Morton Thiokol to Dow
with Dow's other operations will result in irreparable injury to Morton Thiokol. They urge that monetary damages will be inadequate
to compensate for the loss of this unique and profitable segment of
Morton Thiokol's overall operations. Dow argues that plaintiffs'
injury is not irreparable because if there was corporate waste and
the price received was too low, money damages would adequately
compensate Morton Thiokol. At the same time, Dow contends that,
even if there would be irreparable injury, the balance of hardships
is in its favor because Dow would suffer from inability to integrate
its acquisition to fit in with its other products and morale of the
personnel would be low because of continued uncertainty as to their
ultimate fate. Morton Thiokol also asserts that the balance of hardships would be in its favor because it would suffer from its inability
to use the cash received from the sale or to reissue the stock received
from Dow in payment for the sale.
Plaintiffs, in attempting to show irreparable harm, have stressed
the uniqueness of the Household Products segment to Morton Thiokol.
Plaintiffs claim that if Dow is allowed to commingle the assets
acquired with its other assets, it will be impracticable to separate
them again should plaintiffs manage to show that Morton Thiokol
should never have sold them to Dow. It is clear, however, that if
plaintiffs do succeed in proving corporate waste by the Morton
Thiokol Board, money damages will be sufficient to make the corporation whole. Therefore, there has been no showing of the possibility of irreparable harm and this alone would preclude the entry
of a preliminary injunction.
V
Another reason a preliminary injunction should not be granted
is that plaintiffs, although they are attempting to prevent Dow from
enjoying the benefits of its acquisition of the Household Products
segment, brought a stockholder derivative suit on behalf of the
stockholders of Morton Thiokol. They have not even alleged, however, a fiduciary duty of Dow to protect Morton Thiokol and its
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shareholders. Nor, could they, because Morton Thiokol and Dow
are two separate entities and the 8% stock ownership which Dow
formerly held in Morton Thiokol was certainly not enough to allow
plaintiffs to seriously assert that Dow controlled Morton Thiokol and
its Board. See, Kaplan v. Centex Corp., Del. Ch., 284 A.2d 119 (1971)
and Gilbert v. The El Paso Company, Del. Oh., C' A. Nos. 7075 and
7079 (Consolidated), Walsh, V. C. (November 27, 1984).
Plaintiffs also assert that Dow aided and abetted the members
of Morton Thiokol's Board in their alleged breaches of fiduciary
duty. All transactions between Morton Thiokol and Dow, however,
appear to have been handled at arms-length with both sides employing
professional advisors. Plaintiffs seem to assert that if Morton Thiokol's
Board breached its fiduciary duty, Dow was under a corresponding
duty not to take advantage of it. No authority is given for this novel
argument and in view of the mere 8% stock ownership and the
arms-length dealings, it is difficult to see how Dow owed any duty
to Morton Thiokol or its stockholders. See Weinberger v. United Financial Corp. of Calif., Del. Ch., C. A. No. 5915, Hartnett, V. C.
(October 13, 1983).
[5] Plaintiffs also seek to impose some sort of liability on Dow
because of supposed violations of the Hart-Scott-Rodino Antitrust
Improvements Act of 1976. It is well settled that federal courts have
exclusive jurisdiction over alleged federal antitrust violations and this
Court is, therefore, not the proper forum to pursue these allegations
against Dow. See General Investment Co. v. Lake Shore & A. So. Ry,
260 U.S. 261 (1922).
VI
A more difficult issue is presented in considering whether the
plaintiffs have shown the reasonable probability of ultimate success
on the merits. After a review of the entire record, however, I find
that plaintiffs have failed to show a reasonable likelihood of success
on the merits on any claim against Dow whom they seek to preliminarily enjoin from full use of its acquisition and they have also
failed to show a reasonable likelihood of success on their claim against
Morton Thiokol's Board members.
Although plaintiffs assert that the Household Products segment
was sold for an inadequate consideration in order to fend off a takeover attempt by Dow in order to entrench present management,
there is no substantial evidence in the record that the price obtained
was unfair. Plaintiffs have brought forward valuations by Dow's
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employees showing valuations of around $300 million for the Household Products segment. Dow's investment broker, Morgan Stanley,
suggested a value range of $240-300 million based on public information. These price estimates were arrived at without the benefit of
certain negative inside information as to profitability, etc. Using
complete information, Morton Thiokol's investment banker, Goldman-Sachs, arrived at a value range of $225-250 million. After being
given access to the inside information, Morgan Stanley prepared a
valuation matrix-the midpoint of which was $234 million. Plaintiffs
have not submitted any other data indicating a higher figure, and
the sale price was actually $250 million.
The allegations that an improper premium was given to Dow
in trade for its Morton Thiokol stock is likewise unsupported. Dow,
as part of the purchase price for the Household Products segment,

transferred the shares of Morton Thiokol which
Thiokol. These shares were valued at $85 per
the purchase price. When this figure was arrived
was trading at $88 or $89 per (pre-split) share.

it owned to Morton
share in computing
at, Morton Thiokol
On the date of the

hearing in this matter, it was trading at over $86 per share. In light

of this, it does not seem reasonably likely that $85 was an unfair
valuation of the shares.
The Morton Thiokol Board had the benefit of professional advice
of investment bankers and legal counsel. There is no evidence that
the negotiations were carried out 6ther than at arms-length and they
were apparently carefully considered. Cf. Smith v. Van Gorkom, Del.
Supr., __A.2cL (1985), No. 255, 1982 (January 29, 1985).
The entrenchment assertion also does not, on the present record,
have sufficient merit to justify a preliminary injunction. It is predicated on the assertion that the Chief Executive Office of Morton
Thiokol, Mr. Locke, persuaded the Board to buy-off Dow in order
to preserve his role in the corporation. The Board of Directors,
however, consists of 12 persons-10 of whom are outside directors.
The record shows no evidence that these 10 directors are controlled
by anyone and only two of the directors have been selected since
Mr. Locke was hired by the corporation.
Plaintiffs claim that the directors of Morton Thiokol breached
a fiduciary duty by failing to institute a federal suit alleging a
Securities Act violation by Dow is predicated on an untried legal
theory that Dow violated a federal law by asserting that it was
acquiring Morton Thiokol stock for investment purposes. The failure
to institute a lawsuit with dubious hopes of success is not sufficient
grounds for the entry of a preliminary injunction.
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Plaintiffs have, therefore, not shown a reasonable likelihood of
success on the merits of their claims because they have, so far, failed
to show the reasonable probability that the decisions of the Morton
Thiokol directors were not valid exercises of the directors' business
judgment.
There is also a serious question as to whether plaintiffs have
met their burden of alleging in the complaint such facts as would
excuse them from making a pre-suit demand on the Board of Morton
Thiokol. It is reasonably likely that this suit would have to be
dismissed for failure to make such a demand. See Aronson v. Lewis,
Del. Supr., 473 A.2d 805 (1984).
Since the plaintiffs have failed to meet the burdens imposed
upon them before a preliminary injunction can issue, the requested
relief must be denied.
IT IS SO ORDERED.

TRANS WORLD AIRLINES, INC. v. SUMMA CORP.
No. 1607
Court of Chancery of the State of Delaware, New Castle
February 5, 1985
Defendants filed a pre-trial motion to dismiss plaintiff's claim
for damages based on loss of good will. The litigation has spanned
twenty-four years and the action alleges breach of fiduciary duty by
a majority shareholder. In an earlier action, plaintiff's claim for
damages based on a comparative profitability approach had been
rejected by a special master appointed in United States district court.
The plaintiff chose not to appeal that portion of the judgment but
did appeal the decision based on other grounds. Much of the district
court decision was subsequently reversed and vacated. The precise
issue presented in this motion was whether the portion of the judgment dealing with loss of good will became final, even though much
of the judgment was reversed and the decision subsequently vacated,
so that plaintiff is now precluded from asserting the claim by the
doctrine of res judicata.
The court of chancery, per Vice-Chancellor Walsh, granted the
motion to dismiss and held that a party who fails to preserve his
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grounds for appeal with respect to a separate and independent ruling
of a trial court is barred by the effect of the ruling even though the
appealing party succeeds in reversing that portion of the judgment
which is appealed.
1. Judgments

0

636, 644, 714(1)

A party who fails to preserve his ground for appeal with respect
to a separate and independent ruling of a trial court is barred by
the effect of the ruling even though the appealing party succeeds in
reversing that portion of the judgment which is appealed.
Louis J. Finger, Esquire, R. Franklin Balotti, Esquire, and Samuel
A. Nolen, Esquire, of Richards, Layton & Finger, P.A., Wilmington,
Delaware; William E. Hegarty, Esquire, Dudley B. Tenney, P.C.,
Marshall Cox, Esquire, and Michael P. Tierney, Esquire, of Cahill,
Gordon & Reindel, New York, New York, attorneys for plaintiff,
Andrew B. Kirkpatrick, Jr., Esquire, Martin P. Tully, Esquire,
Thomas Reed Hunt, Jr., Esquire, David A. Jenkins, Esquire, and
Edmond D. Johnson, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, attorneys for defendants.
WALSH,

Vice-Chancellor

This action which has a long and unusual history spanning 24
years has finally reached the pre-trial stage with a tentative trial date
set. The plaintiff, Trans World Airlines, Inc. (TWA), alleges that
its majority shareholder, the Hughes Tool Co., (Toolco) and that
Company's sole shareholder, Howard Hughes, breached their fiduciary duty to TWA's minority shareholders, and that TWA has
thereby been damaged. As a result of the subsequent death of Howard
Hughes the defendants in this action are now Summa Corporation
and William Lummis, Delaware Ancillary Administrator of the Estate
of Howard Hughes.
The parties presently are engaged in discovery in anticipation
of trial set to begin on April 9, 1985. On November 15, 1984, TWA
filed supplemental answers to interrogatories indicating an intention
to pursue a claim for diminution of good will as part of its damages.
The defendants seek to dismiss or strike the claim for loss of good
will arguing that this claim was fully litigated in the parties' federal
action, and therefore is barred under the doctrine of resjudicata and
collateral estoppel. Secondarily, the defendants argue that because
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of the prejudice which arises from adding this claim at this stage of
the proceedings, it should be denied by the Court as a discretionary
matter.
The extensive procedural background of the case is set forth in
the opinion of the Delaware Supreme Court which affimred a ruling
of this Court which denied a motion to dismiss by the Hughes
defendants. See, Hughes v. Trans World Airlines, Inc., Del. Supr., 336
A.2d 572 (1975), affg Trans World Airlines, Inc. v. Hughes, Del. Ch.,
317 A.2d 114 (1974).
The gravamen of TWA's complaints in this Court and in the
federal action was that Hughes, through Toolco, restricted TWA in
the purchase and acquisition of jet aircraft while at the same time
facilitating such purchases by TWA's competitors. As a result TWA
was placed in a poor competitive position during the period from
1959 through 1963 and claims to have suffered significant revenue
losses as a result.
TWA's federal action, filed in the United States District Court
for the Southern District of New York in 1961 was premised on
alleged violations of federal anti-trust law. Because Howard Hughes
refused to be deposed, the District Court entered a default judgment
against the defendants, and dismissed defendants' counterclaims
against TWA. These decisions were affirmed by the Second Circuit
in Hughes v. Trans World Airlines, Inc., 2 Cir., 332 F. 2d 602 (1964).
The District Court then assigned the case to a special master for
the purpose of assessing damages. The findings of the special master
are particularly relevant here. TWA presented its evidence on damages in alternative form. Sections I through V of the master's opinion
discussed TWA's specific damages, not including damage to its good
will, claimed to be $104 million. In Section VI of his opinion the
special master considered TWA's claimed damages of $169 million
"for the totality of its injuries set forth in the Complaint." These
total damages included those items specified in Sections I-V, plus
an additional $65 million of damages for harm to TWA's good will.
TWA sought to prove the Section VI total damages through a
"comparative profitability" approach, which essentially attempted to
demonstrate its damages through a comparison of profits with its
closest competitors.
In his findings, the special master rejected the comparative
profitability approach espoused by TWA and based his award of
damages solely on the claims stated in Sections I-V of his opinion.
On review, the District Court upheld the special master's rejection
of the comparative profitability approach, and otherwise approved

DELAWARE JOURNAL OF CORPORATION LAW

[Vol. 10

the master's finding with respect to damages. 308 F. Supp. 679
(1969). Although TWA appealed the District Court's approval of
the master's damage award to the Court of Appeals for the Second
Circuit, it chose to appeal the rejection of its comparative profitability
approach. Implicit in that decision was an acceptance of the denial
of loss of its good will which it had attempted to prove through the
comparative profitability method. After the Second Circuit affirmed
the District Court's decision, in Hughes-Tool Co. v. Trans World Airlines,
Inc., 449 F. 2d 51 (1971), the Supreme Court granted certiorari to
review the case. In Hughes Tool Co. v. Trans World Airlines, Inc., 409
U.S. 363 (1973), the Supreme Court reversed the Court of Appeals,
ruling that the Federal Aviation Act, 49 U.S.C. §1384, immunized
the defendants from a suit under federal anti-trust law because the
Civil Aeronautics Board (CAB) had expressly approved all of the
defendants' actions vis-a-vis TWA.
The defendants having prevailed in the federal anti-trust litigation, TWA then revived this action, which had been dormant
since 1962, based on common law breach of fiduciary duty. The
defendants' counterclaims in this case were based on the same conduct
as were its counterclaims in the federal action, which had been
dismissed by the District Court for discovery violations. Both sides
brought motions to dismiss contending that the other's respective
claims and counterclaims were barred by res judicata. The Delaware
Supreme Court, in Hughes v. Trans World Airlines Inc., supra,
ruled that the United States Supreme Court's decision was not on
the merits, and therefore did not act as a bar to TWA's claim of
breach of fiduciary duty. The defendants' counterclaims, however,
were deemed barred by resjudicata because the District Court's ruling
dismissing those counterclaims became final after the Court of Appeals for the Second Circuit affirmed that judgment, 332 F. 2d 609,
and the United States Supreme Court dismissed its writ of certiorari
on such ruling as improvidently granted. 380 U.S. 249 (1965).
On remand, in Trans World Airlines, Inc. v. Summa Corp., Del.
Ch., 374 A.2d 5 (1977), this Court found the defendants liable for
breaches of fiduciary duty on the basis that their answer admitted
the well-pleaded allegations in the plaintiffs complaint, and directed
defendants to account for damages to TWA for the delay in acquisition and reduction in size of its initial jet fleet. The Court limited
the scope of damages by excluding TWA's claims with respect to
Toolco's lease and sale of jets to airlines other than TWA, as well
as those based on Toolco's specific acts of leasing to TWA that had
received CAB approval. 374 A.2d at 10-12. On November 15, 1984,
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TWA filed a further supplemental answer to interrogatories informing
the defendants of its intention to pursue its claim for damages to
good will as pleaded in its complaint. This claim would add approximately $30 million to the plaintiff's alleged damages, which
presently amount to over $40 million.
The defendants first seek to dismiss the plaintiff's claim for
damages to its good will by application of the doctrines of resjudicata
and collateral estoppel. These related doctrines are both premised
on the notion that a litigant may not have more than his one day
in court. Malone Freight Lines, Inc. v. Johnson Motor Lines, Inc., Del.
Supr., 148 A.2d 770 (1959). Parties to a lawsuit cannot relitigate a
claim that has been fully litigated between them and made subject
to a final, valid judgment. Hughes v. Trans World Airlines, Inc., Del.
Supr., 336 A.2d 572 (1975). Similarly, those parties cannot relitigate
any issue of fact that was necessarily decided incident to entry of
that final decree. Foltz v. Pullman, Inc., Del. Super., 319 A.2d 38
(1974).
TWA's claim for loss of good will may not be litigated in this
forum if this claim was fully litigated in the parties' federal action
and made subject to a final and valid judgment.
The Delaware Supreme Court decision, 336 A.2d 572, determining the resjudicata effect of the federal litigation upon this action
is a necessary starting point. Both parties seek comfort in the language
from that opinion which sets forth the Court's rationale for holding
that TWA's state action was not barred by res judicata:
Given the basis on which the Supreme Court ordered
termination of the litigation in the Federal Courts, we
cannot say (in either law or justice) that the merits of the
controversy were reached. The merits were reached in the
District Court where a default had been entered, evidence
had been received and a money judgment entered (and
affirmed by the Circuit Court). But all of that was made
irrelevant by what the Supreme Court decided. (emphasis
in original) 336 A.2d at 575.
The defendants note that although the United States Supreme Court's
opinion never reached the merits, and therefore did not bar the
present action, the District Court had reached the merits in rejecting
the comparative profitability approach. TWA responds that although
the District Court reached the merits, that determination became in
the language of the Delaware Supreme Court, "irrelevant," in light
of the United States Supreme Court's decision. As a result argues
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TWA, the decision of the District Court in adopting the special
master's rejection of damages for loss of good will was never made
subject to a valid, final judgment.
The critical difference between TWA's other claims in this action
and its claim for damages to good will is that the District Court's
rejection of the comparative profitability approach was not appealed
by it, as were rulings of the special master and the District Court
involving interest and expert witness fees (449 F. 2d 79). Plainly,
not all action taken by the District Court was made "irrelevant"
by the United States Supreme Court's decision. The Delaware Supreme Court held that the dismissal of the defendants' counterclaims
in the federal action acted as a bar here because they were clearly
subject to a final judgment. The precise question then is whether
that part of the District Court's judgment, adverse to TWA, but not
appealed, became final, even though so much of the judgment appealed from was reversed and the District Court's decision subsequently vacated.
[1] Although there is a paucity of direct authority on this point,
I conclude that the portion of the District Court's judgment not
appealed by TWA became final notwithstanding the reversal on
appeal and the subsequent vacation of the judgment by the District
Court. As stated in 50 C.J.S., Judgments §620, p. 47: "Where a
judgment is appealed from only in part, the portion not appealed
from is final and conclusive." The policy behind this general rule
is that where, as here, a plaintiff has had full opportunity to litigate
a matter and then decides not to appeal the Court's determination,
he should be bound by the result. See Federated Department Stores, Inc.
v. Moitie, 452 U.S. 394, 401-02 (1981). Thus, the District Court's
rejection of the Section VI damages became final when not appealed
and the subsequent reversal by the United States Supreme Court
related only to that part of the District Court's judgment which the
parties chose to appeal. This result follows even though the jurisdictional basis for the lower court's action is later determined to be
lacking. Thus, a party who fails to preserve his ground for appeal
with respect to a separate and independent ruling of a trial court is
barred by the effect of the ruling even though the appealing party
succeeds in reversing that portion of the judgment which is appealed.
TWA argues that its decision not to appeal the rejection of the
comparative profitability approach should not act as a bar here
because the Section VI damages merely represented an alternative
basis for recovery, rather than additional claims for damages. I do
not share that view of the record. To the extent that Section VI did
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encompass those damages which were also set forth in Sections I-V
of the master's opinion, it may represent an alternative basis for
recovery as to those damage claims. However, the harm to good
will, along with other damage claims representing an additional $65
million of damages, was not encompassed in Sections I-V. The
comparative profitability approach was not an alternative, but the
sole, method by which TWA sought to prove damages to good will.
Rather, because Sections I-V did not encompass any damages for
diminution to good will, the Section VI ruling was the only one that
did reflect TWA's good will claim.
Finally, TWA contends that even if the rejection of the comparative profitability approach was a final adjudication, the claimed
damages to good will was not specifically litigated in the federal
litigation, and therefore should not act as a bar here. It contends
that it never presented evidence to prove specific harm resulting
from the damages to good will but rather offered evidence on Section
VI damages through a comparison of profits directed to its overall
loss. Again, this argument is not supported by the opinion of the
special master. He noted that TWA attempted to show its total
injuries, including damages to its good will, through the comparative
profitability approach and in support thereof it presented evidence
touching all its damages, including good will. In rejecting this approach, the special master found that this means of proving totality
of damages was "conjectural" and "unrealistic." The District Court
agreed and the matter was not further litigated or made the subject
of appeal. TWA cannot now relitigate this matter merely because
it has discovered, it believes, a more accurate method by which to
prove damages to its good will. The defendants' motion to dismiss
this claim as precluded under the doctrine of res judicata must be
granted.
Since I have concluded that TWA's claim for good will damages
is not assertable, as a matter of law, it is unnecessary to address
defendants' contention that it is prejudiced in trial preparation by
the late assertion of this claim.
An appropriate order should be submitted.
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TRANS WORLD AIRLINES, INC. v. SUMMA CORP.
No. 1607
Court of Chancery of State of Delaware, New Castle
March 12, 1985
The court, per Vice-Chancellor Walsh, considered the issues to
be decided at trial scheduled for April 9, 1985, to resolve the question
of what damages TWA had sustained by reason of the control
exercised by the defendants' predecessors, Howard Hughes and the
Hughes Tool Company. Plaintiff requested the court's consideration
as it believed defendants impermissibly reopened questions of liability.
Defendants sought to enter evidence at trial tending to show that
TWA has suffered no damages in fact.
The court of chancery, per Vice-Chancellor Walsh, held that
TWA will be permitted to show the extent of its damages resulting
from the defendants' control for the years 1958-1963. The court
further held that the defendant must demonstrate that its conduct
was not a cause of the losses suffered by minority shareholders.
The foregoing rulings were offered for the guidance of counsel
and not intended to foreclose the presentation of proof on any relevant
matter. Counsel are free to present their objections on relevancy at
the time the evidence is presented, and such evidence may be admitted
subject to a post-trial ruling in admissibility.
1.

Corporations

0-

186

In dealings between parent and its subsidiary in a situation in
which the parent has controlled the transaction in issue and has fixed
its terms, a test of whether or not such transaction was intrinsically
fair to the subsidiary is normally applied.
2.

Aviation
Corporations

C

14
180, 212

Under the intrinsic fairness doctrine, the parent corporation
demonstrate that an independent board would have been no more
successful in securing the jet aircraft which the subsidiary proves
were necessary and thus avoid the damages. The controlling shareholder must demonstrate that its conduct was not a cause of the
losses suffered by minority shareholders.
Louis J. Finger, Esquire, of Richards,
Wilmington, Delaware, for plaintiffs.

Layton & Finger, P.A.,
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Andrew B. Kirkpatrick, Jr., Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware, for defendants.
WALSH,

Vice-Chancellor

I have considered the positions of the parties concerning the
issues which counsel believe are pending resolution in the trial now
scheduled to commence on April 9, 1985. Although the pending trial
is intended to resolve the question of what damages TWA has
sustained by reason of the control exercised by defendants' predecessors, Howard Hughes and Hughes Tool Company, during the
period from 1958 through 1963, defendants have cast the remaining
issues in language which TWA believes impermissibly reopens questions of liability. Defendants argue that they are free to present
evidence at trial to the effect that TWA has in fact suffered no
damages as a result of their admitted conduct.
The extent to which liability has been established, for the purpose
of determining damages, is governed by Chancellor Marvel's decision
granting summary judgment in favor of TWA. See Trans World
Airlines, Inc. v. Summa Corp., Del. Ch., 374 A.2d 5 (1977). That
decision and the implementing order dated June 6, 1977 constitute
the "law of the case" which binds this Court as well as the parties
and controls the presentation of proof. It is, of course, difficult at
this time to envision the entire evidential record which will be
presented at trial but it is important to define the unresolved issues
as the Court sees them. Thus what follows is my view of what
Chancellor Marvel has decided and what remains opens for determination. With respect to the latter the burden of proof will also be
allocated.
[1] TWA's motion for summary judgment proceeded on the
premise that in admitting the well pleaded factual allegations of the
complaint, except claims for damages and previous record admissions
by TWA, the defendants had essentially conceded that during the
years in question they have used their position as controlling shareholder (78%) to dictate the timing and method of jet aircraft acquisition by TWA. Chancellor Marvel agreed with this contention.
He rejected defendants' argument that their conduct should be measured under the business judgment rule in favor of application of the
intrinsic fairness standard since the parent controlled the making of
the transaction and the fixing of its terms - the standard defined in
Getty Oil Company v. Skelly Oil Company, Del. Supr., 267 A.2d 883
(1970) and Sinclair Oil Corp. v. Levien, Del. Supr., 280 A.2d 717
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(1971). The intrinsic fairness standard imposes the burden of proving
fairness upon the parent or controlling shareholder.
Chancellor Marvel's opinion and order also set forth those aspects of the controlled transactions subject to an accounting for
fairness. First, he concluded that defendants were not required to
account for damages which may have resulted from their conduct
in selling or leasing jet aircraft to other air carriers. Second, he
excepted from the accounting any "profits" realized by defendants
in leasing or transfering aircraft to TWA if those specific transactions
were approved by the Civil Aeronautics Board ("CAB"). Defendants
seek to broaden this exemption to provide immunity for all its actions
specifically approved by the CAB even if such conduct was part of
an overall policy which caused damages to TWA. This approach
blurs the distinction which Chancellor Marvel carefully drew in his
opinion at page 374 and which he repeated in paragraph 3 of his
order of June 6, 1977. Thus while the defendants cannot be required
to account for profits they realized in day to day leasing with CAB
approval, if such leasing was but part of an overall control pattern
which harmed TWA on a general competitive level any adverse
financial results would be recoverable in damages. Put another way,
even though gained in a fiduciary relationship, defendants may retain
the profits they realized in the transactions which received specific
CAB approval. But to the extent that such leasing was imposed upon
TWA because of the control exercised by defendants, damages are
recoverable for any detriment to TWA attributable to such control.
TWA will be permitted to show the extent of its damages
resulting from the defendants' control in five distinct areas for the
years 1958 through 1963:
1. Decreases in operating income for later delivery of
Boeing jet aircrafts.
2. Decreases in operating income for later delivery of
Convair jet aircraft.
3. Decreases in operating income as a result of being
limited to a small total fleet of jet aircraft.
4. Consequential damages, other than decreases in operating income, attributable to later delivery of Convair jet
aircraft.
5. Increased expenses from being denied the right to acquire ownership of jet aircraft prior to December 30, 1960.
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[2] The question of what causative link TWA must establish
between the control of the defendants and the operating results is
also disputed. Defendants attempt to frame the damages issues in
language which places upon TWA the responsibility for proving that
its damages were not attributable to acts of third parties or causes
beyond the control of defendants. This approach is at variance with
a fiduciary's obligation to prove the intrinsic fairness of the transaction
in which a beneficiary claims to have been harmed. It is not the
responsibility of the beneficiary to prove the nonexistence of other
causative factors. To the contrary, under the intrinsic fairness doctrine
the defendants must demonstrate that an independent board would
have been no more successful in securing the jet aircraft which TWA
proves were necessary and thus avoid the operating results and
additional expenses claimed. Borden v. Sinskey, 3rd Cir., 530 F. 2d
478 (1976). A footnote in that decision is instructive concerning the
burden of proof at the trial level:
In applying the 'intrinsic fairness' doctrine in
this context, we assume that the district court required defendants
to demonstrate that an independent board would have foregone the opportunity in 'good faith', i.e., that their decision was motivated only by the merits of each particular
transaction, and not in any manner by Sinskey's interest
therein.
See Greene v. Allen, 35 Del. Ch. 242, 114 A.2d 916 (Del. Oh. 1955),
rev'd on other grounds, 121 A.2d 919 (Del. Supr. 1956) (530 F.2d 495
n. 14).
This language is consistent with the ruling in Sinclair Oil Corporation v. Levien, supra, which required the controlling shareholder
to demonstrate that its conduct was not a cause of the losses suffered
by minority shareholders.
The defendants' effort to prove that its conduct was not the
producing cause of TWA's jet fleet deficiencies can be accommodated
as part of its burden of proof. TWA has no burden in this respect.
Thus defendants are free to attempt to prove that TWA's jet fleet
would have been no different under an independent board of directors.
The foregoing rulings are offered for the guidance of counsel
in their preparation for trial. They are not intended to foreclose the
presentation of proof on any relevant matter within the law of this
case. Since this will be a bench trial with post-trial briefing counsel
are free to present their objections on relevancy at the time the
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evidence is presented. In accordance with the usual practice in this
Court, such evidence may be admitted subject to a post-trial ruling
on admissibility.
IT IS SO ORDERED.

VAN DE WALLE v. UNIMATION, INC.
No. 7046
Court of Chancery of the State of Delaware, New Castle

March 20, 1985
This class action suit arose from a merger which resulted in the
cashing out of the minority shareholders of Unimation, one of the
defendants. The court previously granted plaintiffs motion to compel
both the filing of answers to interrogatories and the production of
certain documents. Defendants responded with this motion to assess
counsel fees. Under Chancery Court Rule 37(a)(4), the court may
require the party whose conduct necessitated the motion to pay the
reasonable expenses incurred in obtaining the order unless it finds
the opposition to the motion substantially justified.
The court of chancery, per Vice-Chancellor Hartnett, held
defendants liable to the plaintiff for counsel fees and costs, but limited
that liability to defendants' failure to promptly and in good faith
answer the interrogatories or file objections which were sufficiently
specific.
1. Depositions and Discovery

0= 1271

Upon the granting of a motion to compel discovery, the court
may require the party whos6 conduct necessitated the motion to pay
the expenses incurred in obtaining the order, including attorneys'
fees, unless the court finds that the opposition to the motion was
substantially justified. DEL. CH. CT. R. 37(a)(4).
2.

Depositions and Discovery

0= 1261

Broad discovery should be carried out between parties without
the necessity of court intervention.
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Depositions and Discovery

C

1483, 1558

Objections to interrogatories and to document requests should
be specific.
4.

Depositions and Discove-y

c

1558, 1572

Where refusal to provide information is based upon a bona fide
contention that the information is not relevant and would not reasonably be calculated to lead to the discovery of admissible evidence,
a refusal to furnish the information may be substantially justified.
5.

Depositions and Discovery

C

1501

A certain amount of duplication of deposition questions in written
interrogatories is permissible.
William Prickett, Esquire, and Michael Hanrahan, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for
plaintiff.
R. Franklin Balotti, Esquire, and Donald A. Bussard, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

[1] On October 15, 1984, I granted plaintiff's motion to compel
the production of certain documents and to compel the filing of
answers to interrogatories from the defendants. Chancery Court Rule
37(a)(4) provides that:
"If the motion is granted, the Court shall, after opportunity
for hearing, require the party or deponent whose conduct
necessitated the motion or the party of attorney advising
such conduct or both of them to pay to the moving party
the reasonable expenses incurred in obtaining the order,
including the attorney's fees, unless the Court finds that
the opposition to the motion was substantially justified or
that other circumstances made an award of expenses unjust."
I therefore directed the defendants to show why they should not be
ordered to pay plaintiff's expenses and attorney fees in successfully
pursuing his motion. I find that defendants may pay part, but not
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all of the counsel fees and costs incurred by the plaintiff in bringing
his motion.
This is a class action suit which attacks a 1983 transaction
whereby defendant Condec sold its majority shares in defendant
Unimation to Westinghouse Electric Corp. for $21 per share and
agreed to structure the transaction as a merger so that the minority
stockholders of Unimation would be cashed-out at the same $21 per
share price. Condec had formerly owned all the shares of Unimation
but sold 19.6% of its shares to the public in 1981 because of the
need to raise cash. Plaintiff alleges, among other things, that the
sales price of $21 per share was below the shares true value and the
minority stockholders were cashed out at a discounted value because
Condec badly needed the money.
I
[2] The basic premise of our discovery rules-like the Federal
Rules upon which they are patterned-is that broad discovery should
be carried out between the parties without the necessity of court
intervention. WRIGHT & MILLER, Federal Practice and Procedure:
Civil §2288. One way in which this policy is enforced is the award

of reasonable expenses and attorney's fees where a party finds it
necessary to file a motion to obtain justified discovery requests. The
award of reasonable expenses and fees is, therefore, mandated by
the Rules unless the court finds that opposition to the motion for

discovery was substantially justified.
II
[3] Objections to interrogatories and to document requests should
be specific. 4A MOORE'S Federal Practice §3327. While defendant's
objections were set forth fairly specifically in their brief in opposition
to the motion to compel, their objections to the original requests,
as they were served on the plaintiff and filed with the court, were
not sufficiently specific. Plaintiff was therefore required to either
accept at face value these totally inadequate objections or to apply
to this court for intervention in the discovery process.
Defendants, however, assert that plaintiff should not be granted

expenses and fees because of plaintiff's refusal to continue working
informally with defendants in the discovery process after defendants
stated that they would try to accommodate him. While I agree that
opposing counsel should confer and attempt to resolve their discovery
differences, here plaintiff waited for the answers to the interrogatories
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through several extensions of time over many months, only to receive
an abundance of non-specific objections to almost each of his requests.
Defendant did not place in the record anything which would have
enabled plaintiff to reasonably evaluate the merit of the defendants'
reasons for refusing to answer the interrogatories.
The record is almost devoid of any evidence of any good faith
effort by defendant to amicably reach an accommodation on the
discovery disputes. Plaintiff was therefore left with little choice-he
could continue to wait indefinitely for such scraps of information as
defendants might dole out or he could apply to this court for intervention in the discovery process.
As to this issue, it is therefore clear that defendants' opposition
to plaintiffs motion to compel the defendants to answer the interrogatories was not substantially justified and plaintiff is entitled to
obtain reimbursement for his reasonable counsel fees and costs in
obtaining the Order compelling that the interrogatories be answered.
III
[4] The objections of the defendants to furnishing financial
information about Condec presents a more difficult issue. In responding to plaintiff's request for Condec's financial information,
the defendants argued that the motivation of a majority shareholder
in cashing out the minority was of questionable relevance after the
Delaware Supreme Court decision in Weinberger v. UOP, Inc., Del.
Supr., 457 A.2d 701 (1983). To a certain extent this may be true.
In granting plaintiff's motion for discovery, however, I found that
because the majority shareholder is still held to a fiduciary standard
involving entire fairness including not only fair price but also fair
dealing, discovery as to motive was permitted in the circumstances
existing here. As stated in my October 15 opinion, plaintiff was
entitled to discovery as to the need of Condec for cash at the time
it chose to accept the offer of defendant-Unimation. I found that if,
as plaintiff alleges, Condec was in desperate need of cash at that
time this fact may be relevant in showing that Condec was willing
to accept an inadequate price for its stock in Unimation. Since Condec
supported the merger, I found it would have been under a duty to
disclose in its proxy statement any reasons why it would have been
willing to accept a price at less than the true value. Because I believed
majority shareholder motivation can become relevant if it would have
been material to shareholder' decision to ratify the merger, I granted
plaintiff's motion to compel the disclosure of Condec's financial

DELAWARE JOURNAL OF CORPORATION

LAW

[Vol. I0

information. The defendants' refusal to provide this information,
however, was based on a bona fide contention that it was not relevant
and would not reasonably be calculated to lead to the discovery of
admissible evidence and therefore the refusal to furnish this information was substantially justified.
[6] Defendants also argue that plaintiffs requests for discovery
were duplicative, especially because questions were propounded in
interrogatories which had also been asked at depositions. A careful
reading of the cases upon which defendants rely, however, clearly
demonstrates that a certain amount of duplication is permissible. A
problem arises when interrogatories are voluminous or are calculated
to elicit exactly the same information by carefully tracking deposition
testimony. This was quite obviously not the case here. Weinberger
was decided after the initial discovery but before plaintiff's later
interrogatories and plaintiff was seeking to discover what arguments
defendants would be making, after Weinberger, concerning the fairness
of the price, and defendants were evasive, at best, in their responses.
On the other hand, it appears that there is merit to some of
the explanations of the defendants. There was a bona fide question
relating to plaintiffs definition of "document" in his interrogatories
and whether the defendants were required to produce duplicitous
copies. The dispute, however, could have been easily resolved by
counsel. The record shows that defendants offered to work out some
of these disputes with plaintiff but the record fails to show any good
faith response by the plaintiff.
Of more substance was the objection of the defendants to the
necessity of producing information as to defendant Unimation's financial situation for a period of five years after defendants had
already produced the information for a three year period. Defendants
were legitimately burdened by this second request and their objection
to it was substantially justified.
On balance, I find that both sides failed to do all they could
to resolve the discovery issues without Court intervention. I further
find, therefore, that defendants' liability for the counsel fees and
costs of the plaintiff must be limited to the failure of the defendants
to promptly and in good faith answer the interrogatories or to file
objections to the interrogatories which were sufficiently specific so
as to constitute good faith objections. Plaintiff should submit a request
for these fees and costs.
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WEINBERGER v. UOP, INC.
No. 5642
Court of Chancery of the State of Delaware, New Castle
January 30, 1985
The plaintiffs 'commenced this class action challenging the fairness of a corporate merger whereby the defendant, Signal, acquired
the remaining 49.5% interest of the public minority shareholders of
the defendant subsidiary corporation, UOP, in order to become its
sole shareholder. After a finding that the defendant had not dealt
fairly with the minority shareholders, the Supreme Court of Delaware
remanded the case for a determination of damages to the class of
minority shareholders.
The court of chancery, per Chancellor Brown, held that rescissionary damages were inappropriate as a remedy because a postmerger value of the minority's shares could not be ascertained with
reasonable certainty. The court also ruled that the minority shares
were to be valued on the basis of their worth to the minority
shareholders without considering the value that the same stock would
have in the defendant's hands by virtue of its becoming the sole
shareholder of the subsidiary. Finally, the court held that the lack
of precisely ascertained damages did not prevent the court's exercise
of its equitable powers to award the minority shareholders one dollar
per share.
1. Corporations

C

584

A finding that the parent had not dealt fairly with the subsidiary's
minority shareholders in a parent-subsidiary cash-out merger is equivalent to a finding that the parent was guilty of misrepresentation in
presenting the facts relating to the proposed merger to the subsidiary's
minority even if the improper conduct was unintentional.
2.

Corporations

C

584

Upon a finding of unfair dealing on the part of the parent in
a parent-subsidiary cash-out merger, the court is free in its discretion
to award such damages as it deems appropriate without being limited
to a comparison between the price paid to the minority shareholders
and the per share value of the subsidiary's stock as of the merger
date or some subsequent time.
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584

For the purpose of determining damages to the minority shareholders, the court is required to consider all relevant factors including
evidence as to the value of the subsidiary's stock on the date of the
merger as well as its value on subsequent dates for the purpose of
a possible award based on the concept of rescissionary damages.
4.

Corporations

C

584

Rescissionary damages were inappropriate as a remedy because
of the speculative nature of the offered proof where the post-merger
value for a share of the subsidiary's stock could not be formulated
with reasonable certainty.
5.

Corporations

0

584

The value of the shares acquired from minority shareholders
through a cash-out merger is the true and intrinsic value of their
stock taken by the merger and not the value that the same stock
would have in the hands of the acquiring party by virtue of its
becoming the sole owner of the corporation.
6.

Corporations

C--

584

Elements of value arising from the accomplishment or expectation of the merger are not to be considered in determining the
value of the minority shares in a cash-out merger.
7.

Corporations

4>

584

Despite the fact that a damage figure could not be precisely
ascertained the minority shareholders were entitled to damages where
the parent subsidiary cash-out merger did not meet the standard of
fairness to them.
William Prickett, Jr., Esquire, Michael Hanrahan, Esquire, and
Michael F. Bonkowski, Esquire, of Prickett, Jones, Elliott, Kristol
& Schnee, Wilmington, Delaware, for plaintiffs.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant UOP, Inc.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware; and Alan N. Halkett, Esquire, of Latham &
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Watkins, Los Angeles, California, for defendant Signal Companies,
Inc.
BROWN,

Chancellor

This class action suit challenged the fairness of a corporate
merger whereby the defendant, The Signal Companies, Inc. (hereafter "Signal"), acquired the remaining 49.5% interest of the public
minority shareholders of the defendant UOP, Inc. (hereafter "UOP")
so as to become the sole shareholder of UOP. Both Signal and UOP
are Delaware corporations.
Following trial in this Court a judgment was entered in favor
of the defendants, the finding on the evidence being that the terms
of the merger were fair to the UOP minority. idnberger v. UOP,
Inc., Del.Ch:, 426 A.2d 1333 (1981). Thereafter, the Supreme Court
reversed that decision, finding that Signal, as majority shareholder
of UOP, had not dealt fairly with UOP's minority shareholders
because of the failure of the proxy statement relating to the proposed
merger to disclose certain information found by the Supreme Court
to be material to an informed vote by the minority shareholders.
The Supreme Court also found reversible error in the failure of this
Court to give consideration to the method of proving the value of
the minority shares that had been offered by the plaintiff. The case
was remanded for the purpose of considering all relevant factors of
value, including the evidence of value offered by the plaintiff, with
directions to ascertain the amount of monetary damages, if any, that
should be awarded to the class of minority shareholders as a result
of the unfair dealing by the defendants as found and determined by
the Supreme Court. Weinberger v. UOP, Inc., Del.Supr., 457 A.2d
701 (1983). The Supreme Court also directed that upon remand the
class of minority shareholders represented by the plaintiff be enlarged
to include the owners of all 5,688,502 minority shares of UOP
outstanding as of the date of the merger.
This is the final decision of this Court after the continuation of
the trial on remand. Having now given consideration to all relevant
factors of value that have been offered and argued by the parties,
I conclude that entire fairness to the former minority shareholders
of UOP requires in this case that monetary damages in the sum of
$1 per share be awarded to the members of the class, together with
interest thereon from February 1, 1983, that being the date of the
finding by the Supreme Court that Signal, as majority shareholder,
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had breached the fiduciary duty owed by it to the UOP minority.
My reasons are as follows.

In its decision the Supreme Court stated that while a minority
shareholder's monetary remedy in a cash-out merger situation should
ordinarily be confined hereafter to the liberalized appraisal proceeding
established by its decision, it acknowledged nonetheless that it did
not intend to limit the historic power of the Court of Chancery to
grant such other relief as the facts of a particular case might dictate.
It specifically recognized that the newly broadened appraisal remedy
might not be adequate in certain cases where, among other things,
the elements of fraud or misrepresentation were involved. The Supreme Court stated that under such circumstances the powers of this
Court remained complete "to fashion any form of equitable and

monetary relief as may be appropriate, including rescissory damages." It went on to find, however, that the merger transaction in
this case was too long completed and too involved to undo, and
acordingly the Supreme Court directed that in view of the wide
discretion reposed in the judges of this Court of equity, the award
on remand, "if any," should be "in the form of monetary damages
based upon entire fairness standards, i.e., fair dealing and fair price."
See Weinberger v. UOP, supra, at 457 A.2d 714.

[1] It seems obvious to me that the finding by the Supreme
Court that Signal had not dealt fairly with the UOP minority equates
to a finding that Signal was guilty of misrepresentation in presenting
the facts relating to the proposed merger to the UOP minority. Its
improper conduct may not have constituted a deliberate fraud on
the minority as such. At least I could make no such finding on the
evidence that I have heard. But inducing a vote of approval through
a nondisclosure of relevant information necessarily constitutes a misrepresentation of the true picture even if it was done unintentionally,
as Signal claims, rather than deliberately.
[2] Accordingly, I interpret the Supreme Court's finding of
unfair dealing on Signal's part-which I take to be a finding of
misrepresentation-and its direction with regard to an award, if any,
of monetary damages on remand, to mean that the Court is free in
its discretion to award such monetary damages as it deems appropriate
to the situation without being limited in arriving at a damage figure,
or the lack of one, to a dollar and cents comparison between the
$21 per share price paid to the minority in the merger and some
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other specific per share value of the UOP stock either as of the
merger date or at some subsequent time. In short, I do not deem
it to be my function under the particular circumstances of this case
to restrict my conclusion to the results of an appraisal of the value
of a share of UOP stock either at the merger date or at some other
date.
[3] I do recognize, however, that in reaching a decision on
remand I am required to consider all relevant factors, which include
evidence as to the value of the UOP stock on the date of merger
as well as, for the purpose of a possible award based on the concept
of rescissory damages, at one or more times subsequent to the date
of the merger. This latter I have done, and the evidence offered by
the parties on these points forms part of the basis for the overall
decision as to that which the entire fairness standard requires here.
I turn first to the issue of rescissory damages.
II
[4] Plaintiff has pushed hard for a monetary award based upon
the theory of rescissory damages. The defendants, on the other hand,
have argued that the circumstances surrounding the wrongdoing
found by the Supreme Court were not of such a nature as to warrant
a rescission of the merger and, accordingly, they contend that an
award of rescissory damages in lieu of rescission in kind is not a
proper remedy. In a motion made prior to the resumption of the
trial on remand, defendants sought a ruling that rescissory damages
would not be a part of the case on remand. That application was
denied, but it was made clear at the time that the denial of that
application did not necessarily mean that I was inclined to award
rescissory damages. Rather, I indicated that I would wait until the
evidence was in before making any decision on that issue. Having
now heard and considered the evidence I conclude that the concept
of rescissory damages does not provide an appropriate basis for an
award of damages to the minority shareholders under the circumstances of this case. I feel that on the evidence presented I would
be engaging in a form of speculation if I attempted to use that
damage standard as a measure for a possible award.
There are several factors which cause me to reach this conclusion.
As I understand it, the rescissory damage theory as applied to the
long-completed merger involved in this case proceeds on the premise
that if a share of UOP stock would be worth more than $21 per
share now, or if it had become worth more than $21 per share at
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some definable point between the date of the merger and the present
time, then the Court should consider awarding damages to the
minority shareholders based upon the later value less the $21 per
share amount actually received by them in 1978. This is because
the import of the Supreme Court decision is that the minority
shareholders were induced to vote to relinquish their UOP shares
to Signal at the $21 per share merger price without having the benefit
of all relevant and material information, and that accordingly, they
would normally be entitled under such circumstances to have the
merger rescinded and their former shares returned to them. Since
intervening factors have rendered such rescission in kind logically
impractical, the theory is that the minority shareholders should be
made as nearly whole as possible by requiring Signal to pay to them
the value of what the stock would be worth if it could be returned
to them now, or if it could have been returned to them at some
earlier point in time, less the amount that they actually received at
the time of the merger.
The problem that I have with this approach as applied to the
facts of this case is that from the evidence presented I am unable
to formulate a post-merger value for a share of UOP stock with a
sufficient degree of certainty so as to put the theory to work. There
are simply too many intangibles, or hypotheticals built upon other
hypotheticals, to make the rescissory damage theory a realistic one
here. To illustrate, I offer the following observations.
The situation here is not similar to those considered in Janigan
v. Taylor, 1st Cir., 344 F. 2d 781 (1965), cert. denied, 382 U.S. 879
(1965); Mansfield Hardwood Lumber Co. v. Johnson, 5th Cir., 263 F.
2d 748 (1959), reh. denied, 268 F.2d 317 (1959), cert. denied, 361
U.S. 885 (1959); American Gen'l Ins. Co. v. Equitable Gen'l Corp., E.
D. Va., 493 F. Supp. 721 (1980); Barnes v. Eastern and Western Lumber
Co., Or. Supr., 287 P.2d 929 (1955), cases wherein rescissory damages were awarded. In those cases stock interests acquired through
fraud or misrepresentation were either resold or the corporation
liquidated within a relatively short time after the wrongful acquisition,
thereby establishing a reasonably definite value upon which rescissory
damages could be calculated. Such is not the case here since Signal
has continued to own all UOP shares since the date of the merger
and has continued to operate it as a wholly-owned subsidiary.
This latter circumstance means that in order to consider rescissory damages as a possible remedy here, one must first pick out
a date and then, through a stock appraisal type of approach, ascertain
from the financial and business information relating to UOP as of
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that date the hypothetical value that a share of UOP stock would
have had if the merger had not taken place on May 26, 1978. At
least this is the manner in which the parties have approached the
task through their expert witnesses.
The dates which the parties have selected are December 31,
1982 and December 31, 1983, respectively. The first was selected
because it was the closest date available to the February 1, 1983
finding of wrongdoing by the Supreme Court as to which regularly
maintained financial information of UOP was easily available. The
second was selected because it constituted the last date prior to the
resumption of the trial on remand as to which regularly kept financial
information as to UOP as a separate operating entity was available.
This latter circumstance derives from the fact that subsequent to
December 31, 1983 the management responsibility for the former
operating divisions of UOP, and all income and obligations connected
therewith, were transferred to and assumed directly by Signal as a
part of the internal restructuring of Signal's operations.
Attempting to reconstruct that which does not exist as of one
or more dates selected merely for reasons of practicality is worrisome
enough. In addition, the approach engaged in by the parties asks
the Court to make an appraisal of UOP's stock without the benefit
of having an actual market value with which to work. This is because
there has been no trading of UOP stock since Signal became the
sole owner of UOP in 1978. Thus, the Court is deprived at -the
outset of a tool normally useful in stock appraisal matters, i.e., the
actual market value of a share of stock as measured by the reaction
of the investing public. This is not without significance to an attempt
to reach share values for a large, diversified industrial company with
a somewhat volatile performance history such as UOP.
Then, too, there is the usual wide diversity of opinion between
the experts who offered testimony at the trial. The plaintiff's expert,
Duff and Phelps, Inc. through its representative, Kenneth Bodenstein,
utilized various valuation techniques, including UOP's actual performance, discounted cash flows derived from various five-year business plans of UOP, comparative analysis with other companies and
a comparison to Signal's own market value and performance to reach
the conclusion that if the merger had not occurred the value of a
share of UOP stock as of the Spring of 1983 would have been $60
per share and of the Spring of 1984 it would have been 550 per
share. The defendants, through William H. Purcell, Managing Director of the investment banking firm of Dillon, Read & Co., Inc.,
countered with a similar documented analysis (exclusive of discounted
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cash flows) which concluded that if UOP had continued without the
merger having taken place on May 26, 1978, and if Signal had
continued on as a 50.5% shareholder, the value of a share of UOP
stock as of December 31, 1982 would have ranged from $27.25 to
$28.50 per share, and as of December 31, 1983 from $23.00 to
$24.25 per share. Adding to those figures the dividends that Dillon,
Read found that a shareholder would have probably received and
accumulated during these intervals, Dillon, Read found that the total
value of a share in the hands of a minority shareholder as of December
31, 1982 would have been from $33.76 to $35.01, and as of December
31, 1983 the value range would have been $30.38 to $31.63. Thus,
based on UOP's figures through 1982 the experts are approximately
$25 per share apart, and on figures through 1983 they are almost
$20 per share apart. They differ on other matters also.
Defendants contend-and with justification I believe-that it is
not enough to find a hypothetical post-merger value per share and
then simply subtract from it the $21 per share received by the minority
as a result of the merger in order to establish a measure of rescissory
damages. Rather, defendants contend that as a part of any such
exercise they must be given a credit against the resulting difference
for the reasonable amount that a minority shareholder would have
earned on $21 from the date of the merger through the date selected
for computing possible rescissory damages. Defendants' experts, Dillon, Read, approached a determination of this hypothetical credit as
follows.
On the theory that a minority shareholder would have reinvested
the $21 per share merger price received by him, Dillon, Read took
the average of the returns on one-year Treasury Bills, 30-day certificates of deposit, money market mutual funds, Standard & Poor's
400 Industrial Stock Average and Standard & Poor's 500 Composite
Stock Average from June 1, 1978 through both December 31, 1982
and December 31, 1983, and calculated that as to the former date
the average value of $21 invested as of June 1, 1978 would have
been $34.29 and as to the latter date the average value of such an
investment would have been $38.76. Applying this against even the
range of Dillon, Read's estimates for the theoretical year-end 1982
and 1983 values of UOP's stock, the result is no rescissory damages
at all as of December 31, 1983 and damages of only $.72 per share
as of December 31, 1982. If one were to use only the Standard &
Poor's figures based on the assumption that a former UOP shareholder would have most likely reinvested in another equity securitythe assumption deemed the most reasonable by Dillon, Read-the
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result would be that no rescissory damages would be due in either
case. By way of contrast, plaintiff's expert offered no figures or credit
theories in opposition to those of Dillon Read, it appearing to be
at least the initial opinion of Duff and Phelps that no such element
of a credit was involved.
Finally, I note the difference of opinion between the experts on
the need for adding in a "premium" in computing a hypothetical
rescissory damage value for a post-merger share of UOP stock. On
this point plaintiff says that fairness requires that once a hypothetical
per share, appraisal-type value is determined for a share of UOP
stock, a percentage premium must then be added onto it in order
to get a true rescissory damage figure. Defendants disagree. The
dispute runs thusly.
The defendants have approached the task of offering evidence
on rescissory damages by first endeavoring to develop a hypothetical
market value, to which they would add what would likely to have
been the accumulated dividends if they had been paid, and from
the sum of which they would then deduct the price actually paid to
the minority in the merger plus the amount that the per share price
actually paid would have earned if it had been invested in a reasonably
predictable way during the interim. Plaintiff's expert says, however,
that such an approach to rescissory damages does not take into
account the fact that the former minority shareholders of UOP have
still been eliminated from their equity position in the corporation
because of the ultimate success of Signal's goal to own the entire
company rather than to remain merely a controlling majority shareholder. He says that in such acquisitions of 100% ownership by a
majority shareholder it is customary for a premium over market to
be paid to the minority shareholders, and that to the extent that the
defendants' approach fails to include this element in its rescissory
damage computation, it is defective.
In other words, plaintiff says that it is not enough to pay the
minority what would be a more current value of a share of UOP
stock in their hands in lieu of returning to them a share of stock in
kind. This is so, he says, because when you get done with that
exercise the minority shareholder still does not have a share of stock
-for which thereafter an immediate acquiror of 100% ownership
would be required to pay a premium over market in order to
compensate the minority fairly for eliminating them from their equity
interest in the corporation. Thus, plaintiff says that the theory of
rescissory damages here requires that a premium be included so as
to make the former minority whole. At $21 per share, the premium
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over market in the 1978 transaction was 44.8%. Even applying this
percentage to the Dillon, Read opinion-a percentage which the

plaintiff feels to be far too low-would result in an increase of $10
to $12 per share over the rescissory damage values estimated by
Dillon, Read even after applying the investment credit advocated by
it. Plaintiff, of course, applying the same rationale to his figures,
comes up with a much higher rescissory damages valuation.
From this it is apparent that the plaintiffs approach to rescissory
damages is to give back to the former UOP shareholders a current
hypothetical value of a share of UOP stock and then take it away
from them again, adding on a premium for the hypothetical retaking.
Defendants do not feel this to be in keeping with the concept of
rescission, since under the equitable theory a party is restored to his
status as it existed prior to the wrongful transaction through which

he was caused to part with some property interest, and in defendants'
view rescissory damages can do no more than equate with the value
that the property interest would have if restored.
Moreover, defendants' expert states that in the merger/acquisition context a premium is nothing more than a "backed-in" figure.
In other words, he says that in opining on the fairness of the price
in such a transaction, an investment banking firm does not first
determine a price per share and then, using an average of comparable
transactions, determine a percentage of that price to be added on
top of it as a premium in order to come up with a fair acquisition
price. Rather, he says that it is just the opposite. He says that the
investment banker first looks at the price being proposed by the
acquiror, analyzes it against all facets of the target company to see
that it is fair to the minority when viewed from that aspect, and
then uses the premium paid over market in comparable transactions
as a check on the fairness of the price in the transaction being
examined. Thus, as I understand it, he is saying that a premium
over market is only one means of testing the fairness of a price after
it has once been determined, and that it is not a component used
to arrive at a price in the first instance. Thus, defendants say that
it is impermissible for the plaintiffs expert to attempt to use a
hypothetical premium in this latter manner so as to calculate a
rescissory damage value.
I must confess that I do not know what to make of this. Both
sides of the argumnet have at least some theoretical merit. Perhaps
the answer is that the rationale for the concept of rescissory damages
as an appropriate remedy breaks down in the cash-out merger context
wherein the measuring post-merger value must be hypothetically
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crafted in the absence of an actual event which would serve to establish
a rescissory damage value. However, I see no need to pursue the
matter further.
I say this because the dispute as to the applicability of a premium
together with the other factors mentioned herein demonstrates to me
that rescissory damages are not susceptible to convincing and persuasive proof under the facts of this case. Therefore, I do not find
the concept of rescissory damages to be an appropriate remedy by
which to evaluate the rights of the class of former minority shareholders of UOP. By so holding I am not accepting Signal's argument
that rescissory damages are inappropriate here because of the arguably
unintentional manner in which the breach of fiduciary duty attributed
to Signal came about. Rather, I find rescissory damages to be
inappropriate as a remedy because of the speculative nature of the
offered proof.
III
I turn next to the results of a reconsideration of the plaintiff's
evidence concerning the value of a share of UOP stock as of the
date of the merger. I have reconsidered that valuation approach
(actually, I thought that I had made it clear that I had considered
it before and rejected it as being unpersuasive on its merits) pursuant
to the Supreme Court's direction that all relevant factors must be
considered, including, presumably, "proof of value by any techniques
or methods which are generally considered acceptable in the financial
community and otherwise admissible in court," subject only to the
admonition that speculative elements of value arising from the accomplishment or expectation of the merger are to be ignored. See,
Weinberger v. UOP, Inc., supra, at 457 A.2d 713.
In the original trial of this case plaintiff's expert, Mr. Bodenstein
of Duff and Phelps, used a discounted cash flow analysis and a
comparison of the premium over market in selected similar acquisition
transactions to conclude that on May 26, 1978, the date of the
merger, the value of the stock of UOP was not less than $26 per
share. At the resumption of the trial on remand, Mr. Bodenstein
used a similar updated analysis to adjust his earlier opinion upward
so as to conclude that on the date of the merger the value of the
UOP stock was between $28 to $30 per share.
Having reconsidered the plaintiff's evidence, I find that my
reaction to it now is no different than it was earlier. If anything, I
feel that my earlier decision to reject the plaintiff's discounted cash
flow analysis as a method for placing a value on a share of UOP
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stock has been solidified by the intervening Supreme Court decision.
In its decision the Supreme Court reaffirmed its earlier statement
in Tri-Continental Corporation v. Battye, Del.Supr., 74 A.2d 71, 72
(1950) to the effect that the basic concept of value in a situation
where one is removed from his equity position in a corporation "is
that the stockholder is entitled to be paid for that which has been
taken from him, viz.,-his proportionate interest in a going concern"
and that what is meant by "the stockholder's proportionate interest
in the corporate enterprise" is "the true or intrinsic value of his
stock which has been taken by the merger." (Emphasis added.)
Thus, it would seem that the focus is still on the fair value of that
which is taken from the shareholder, although damages can now be
tacked on where appropriate.
[5] In Weinberger v. UOP, Inc., supra, at 426 A.2d 1359, I indicated
that the difficulty that I had with plaintiffs entire approach, including
his discounted cash flow analysis, was that he was viewing the value
of a share of UOP in the hands of the minority as of the time of
the merger from the standpoint of the value that the same share
would have in the hands of Signal following the merger because of
the alleged liberties that Signal would then be in a position to take
with UOP's cash flow by virtue of being the 100% owner of the
corporation. I did not think that the two were the same since the
minority shareholder, because of his status as a member of the
minority, could have never possessed as his proportionate interest
in the corporate enterprise that which Signal could thereafter possess
by virtue of its ability to become the sole owner of the entire
corporation. Thus, it seemed to me then, as it does now, that the
discounted cash flow approach did not provide a realistic measure
for the value of that which was possessed by a minority shareholder
prior to the merger and which was taken from him by the merger.
Accordingly, for this and the other reasons set forth in my earlier
decision, I again reject the plaintiff's evidence of the value of a share
of UOP stock on the date of the merger as being unconvincing. I
have considered it however, as being among the relevant factors
bearing on fair value.
[6] In passing, I note also that to the extent that the discounted
cash flow analysis advocated by the plaintiff assumes the completion
of the merger, projects a stream of anticipated earnings for UOP
into the future following the acquisition of 100 % ownership by Signal,
and then applies a subjectively selected discount factor to reduce that
stream of earnings to a present value as of the merger date in order
to arrive at a per share value as of that time, it would seem that
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the argument could be made that the result thus achieved fits literally
within the category of an element of value "arising from the accomplishment or expectation of the merger" rather than constituting
an element of future value of the merged corporation. To the extent
that it does, of course, it would amount to a speculative element of
value such as is barred from consideration under the decision of the
Supreme Court. I make no such finding, however, nor do I feel it
necessary to do so in order to support my decision to reject the
discounted cash flow analysis as a method of measuring the value
of the minority interest here.
In addition, because of the approach that I take in deciding the
monetary damage aspect of this case, I find it unnecessary to review
again either the evidence as to the value of UOP shares as of the
merger date that has been offered by the defendants or the several
arguments of the plaintiff as to why the rationale of the defendants'
expert is inaccurate. I note only that the approach to valuation used
by Dillon, Read on remand did not differ basically from the approach
used by it at the initial trial of the case and that it remained of the
opinion that $21 per share was fair to the minority.
IV
[7] I turn finally to that which I feel is required by an application
of the entire fairness standard to this situation. And I start with the
premise that it has been judicially determined by the Supreme Court
that the former minority shareholders of UOP have suffered a wrong
at the hands of Signal. It is a wrong found to have been committed
by one who owed to them a fiduciary duty of fair dealing as well
as fair price. It cannot be denied that Signal has benefited from this
breach of fiduciary duty regardless of whether or not it was intentionally committed. The approval of the minority secured in the face
of the inadequate proxy information enabled Signal to get what it
wanted at the price it wanted to pay, and it seems without question
that achieving sole ownership of UOP has proven quite profitable
to Signal. Under these circumstances, I feel that the minority should
be compensated for the wrong done to them even though a damage
figure cannot be ascertained from a comparison of selected stock
values and hypotheticals with any degree of precision. Quite simply,
equity will not suffer a wrong without a remedy.
The wrong to the UOP minority, as found by the Supreme
Court, was for Signal to structure the vote on the merger so as to
require that it be approved by a majority of their number-and
indeed by a number of minority shares which, when coupled with
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Signal's 50.5% interest, amounted to a vote of at least two-thirds
of all outstanding shares-and then fail to disclose information which
would have been essential to an informed vote by the minority.

Translated, this means that the breach of fiduciary duty by Signal
deprived the minority of a fair opportunity to vote down the proposed
merger in the event that the owners of a majority of their voting

shares, had they been provided with all material information, might
have reached the collective conclusion that the proposed $21 per
share merger price was inadequate. This prompts two observations
which to my way of thinking mitigate in favor of Signal in connection
with the fixing of the amount of any damage award.
In the first place, it was not necessary for Signal to have structured the merger vote so as to require the approval of a specified
majority of the 49.5% minority. Signal had the votes necessary to
approve the merger in its own right had it chosen to do so. Had it
simply exercised that right, then any post-merger litigation would
in all probability have been limited to the adequacy of the price
only (and possibly to the now-discarded "business purpose" standard)
and Signal would not have gotten itself into its present predicament.
Thus, its wrong derives from attempting to give the minority something that it was not required by law to give them in the first place.
Second, while my view may be a truncated one stemming from
years of seeing such matters in litigation, it is nonetheless my impression that the vast majority of public shareholders invest in corporate
stock for one overriding reason, namely, to make money, and that
as a consequence, when a proposed transaction comes along which
offers them a substantial premium over the price for which their
minority shares are then trading, the likelihood is that they will take
it, preferring to accept the profit that is readily available and to
reinvest in something else rather than to reject the opportunity
because the resulting premium over market is only $7 rather than
$9, for example. It is my impression that in general this thinking
prevails over shareholder loyalty to the company and long-term
investment considerations. Because of this impression on my part,
I cannot help but suspicion that even if the minority shareholders
of UOP had been provided with the information as to which the
Supreme Court found they were wrongfully deprived by Signal, a
majority of their number would have been likely to vote to approve
the merger anyway since it represented an opportunity for them to
receive $21 per share for a stock which the experts in this case have
found to have been fairly trading at about $14.50 per share on the
day prior to the announcement of the merger proposal. Be this as
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it may, however, the taint of the vote for the reasons found by the
Supreme Court and the impracticality of undoing the transaction in
favor of resubmitting the question to a fully informed minority forever
relegates this suspicion to the realm of the unknown, and accordingly
I feel that fairness to the former minority shareholders requires that
they be given some measure of monetary damages to compensate
them for being deprived of the opportunity to express their views
on an informed basis.
The evidence indicates that at the time that the merger was
proposed Signal considered that the acquisition of the minority shares
at $21 per share constituted a good investment opportunity for it.
Otherwise, no doubt, Signal would have not gone through with the
transaction. The evidence also indicates that at that time the acquisition of 100% ownership of UOP at a price of $22 per share to
the minority also looked to be beneficial to Signal, both economically
and in other ways. The evidence offered with regard to the rescissory
damages issue has tended to bear out the accuracy of this pre-merger
outlook. In the time period between the merger and the continuation
of the trial on remand, Signal has received from UOP some $80
million in dividends and some $157 million in cash advances (and
the latter will not be repaid as such in view of the internal restructuring of UOP's operations into Signal) the sum of which considerably
exceeds the total cost of the acquisition of the former minority interest.
UOP's money-losing divisions have been sold off or dosed down
and the operating divisions which have proved profitable in recent
years have been retained for Signal's future economic benefit. Even
the discounted cash flow projections offered by Mr. Bodenstein at
the first trial as to the cash Signal would have been likely to draw
out of UOP based on data available at the time of the merger have
proven to be of considerable substance.
Mr. Purcell, the Dillon, Read expert offered by the defendants,
indicated that based upon information available as of the time of
the merger he could have issued an opinion on behalf of his firm
that a price within the range of $20-$22 would have been fair to
the UOP minority. He further acknowledged that if a date 30 days
prior to the announcement of the transaction was used as the date
to measure the premium in his list of comparable transactions, the
median and average premium reflected by such comparables would
be in the vicinity of 50% or more. A 50%-plus premium applied
against the market price of the UOP shares on the day prior to the
announcement of the proposed merger would indicate that a price
of $22 per share would not have been out of line for the acquisition
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of the 49.5% minority interest of UOP. Accordingly, all things
considered, I feel that $1 per share represents a fair measure of
compensation for the wrong done to the members of the minority.
As noted at the outset, the decision of the Supreme Court made
it clear that on remand this Court was to be vested with complete
discretion to make such an award of monetary damages, if any, to
the class of former minority shareholders of UOP as it might deem
appropriate based upon the overriding standard of entire fairness
and after a consideration of all relevant factors. It was specifically
held that in considering a possible award this Court's discretion was
not limited to any single remedial formula for monetary damages.
457 A.2d 714.
The posture of the case is somewhat unusual since the law
controlling at least a portion of the controversy was changed in midcourse prior to the remand. I have attempted, however, to apply
the intervening principles enunciated by the Supreme Court to the
best of my ability and as I understand them. As a result, and as
also indicated at the outset, it is my conclusion that the standard of
entire fairness applied to the facts and circumstances of this case
requires that judgment should be entered in favor of the plaintiff
and against the defendants awarding to the class of former minority
shareholders of UOP represented by the plaintiff monetary damages
in the sum of $1 per share, together with interest as the statutory
rate of 5% above prime, see 6 Del.C. § 2301(a), from February 1,
1983 to the date of payment.
The question of the amount of counsel fees and litigation expenses to which the plaintiff and his counsel shall be entitled and
the extent to which such fees and expenses shall be charged against
the fund hereby recovered, will be considered separately hereafter,
as previously agreed by the parties. A form of order embodying the
result of this decision, and reserving jurisdiction as to the issue of
counsel fees and litigation expenses, may be submitted.

