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BUSINESS CAPITAL CORPORATION v.
INTERPHOTO CORPORATION
No. 3613
Court of Chancery of the State of Delaware, New Castle
July 23, 1971
In a suit by plaintiff, Business Capital Corporation, a stockholder of
defendant Interphoto Corporation against Interphoto, plaintiff seeks
inspection and copies under 8 Del. C. §220 of certain of defendant's
documents to determine the value of defendant's stock in relation to the
defendant's future, as well as to determine the propriety of transactions
between Interphoto and Argus, Inc., which culminated in a takeover of
Interphoto by Argus.
The court held that considering that several financial and other records
had already been furnished to the plaintiff, as well as the fact that there is
an established price for Interphoto's stock since it is traded on a national
exchange, that plaintiff's copying and examination of Interphoto's books
and records should, at this point, be confined to those materials which would
indicate whether or not the Argus purchase was legal, and if not, whether
such illegality improperly affected the value of Interphoto stock.
1. Corporations - 181(8)
The Supreme Court of Delaware has held that where a plaintiff states a
sufficiently specific purpose for desiring to examine books and records
having to do with allegedly improper negotiations and transactions between
the defendant corporation and two of its directors who were specifically
named, that such examination would be allowed.
2.

Corporations - 181(5)

When a stockholder seeks to inspect his corporation's books and records,
other than its stock ledger or list of stockholders, he shall first establish
"... that the inspection he seeks is for a purpose." 8 Del. C. § 220.
3.

Corporations - 181(6)

A stockholder should not be allowed to embark on a general fishing
expedition under the guise of a demand for books and records, particularly
where a wholesale production of corporate documents might disclose
confidential information in which a stockholder has no direct interest and
which could be damaging to the corporation in the hands of a competitor.
4.

Corporations - 181(2)

Where several financial and other records have already been furnished
plaintiff, and where there is an established market price for defendant's
stock, which is traded on a national exchange, then at this juncture
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plaintiff's examination and copying of defendant's books and records should
be confined to the contractual agreements and corporate minutes as well as
supporting papers which were directly involved in the acquisition of a
controlling stock interest in defendant by another corporation.
5. Corporations - 181
Court rulings concerning an apparently unlisted security and involving
an apparently fraudulent corporate enterprise antedating by many years
any securities regulations, may no longer be looked on as precedents in a
valuation case where the securities of such corporation are listed and
otherwise controlled.
MARVEL, Vice Chancellor
Plaintiff, a stockholder of defendant, seeks to inspect and copy
enumerated documents of the latter under the provisions of 8 Del. C. § 220,
having made a fruitless demand for such documents under the provisions of
the statute.
The part of plaintiff's demand now ripe for decision is concerned with
plaintiff's first stated purpose in seeking corporate records, namely " * * to
determine the value of our stock in relationship to the future of the company
* * *",there having allegedly been a substantial decline in the price of
defendant's stock coincident with the acquisition of control of the defendant
by Argus, Inc.
As a corollary to such relief plaintiff also seeks to examine books and
records of defendant for the additional alleged purpose of determining the
propriety of transactions between the defendant and Argus, Inc., culminating in the resignation of defendant's former management, which, it is
claimed, stepped down to make way for nominees selected by the now
controlling stockholder, Argus, Inc., the holder of slightly over 5075 of
defendant's stock. In other words, plaintiff apparently believes that there is
some connection between a lessening in the value of the Interphoto stock
owned by it and the Argus takeover. As of now plaintiff seeks the following.
Certified copy of minutes of board meetings or other board actions for
the calendar years 1970 and 1971.
Copies of any and all written agreements between Argus, Inc., or its
subsidiaries and Interphoto Corporation and/or its subsidiaries.
A record of all transactions pursuant to such agreements or pursuant to
any oral agreements.
A schedule of all payments by date and purpose to Argus from
Interphoto.
Copies of all employment contracts on present employees of Interphoto
and its subsidiaries.
Copies of all letters of resignation, and agreements between executives
and the company relative to termination of employment, of former
officers and directors.
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Copies of all current bank loan agreements of Interphoto or its
subsidiaries.
Consolidating comparative financial statements from Interphoto and
each subsidiary as of the year to date.
[1] In the case of Nodana Petroleum Corporation v. State, 50 Del. 76, 123
A.2d 243, the Supreme Court of Delaware affirmed the trial court's order of
mandamus, holding that the plaintiff had stated a sufficiently specific
purpose to be entitled to the relief sought, namely a desire to examine books
and records having to do with allegedly improper negotiations and
transactions between the defendant corporation and two of its directors, who
were specifically named. The question to be decided here is whether or not
plaintiffs demand is sufficiently specific and otherwise proper so as to
warrant an order in conformity with its broad demand.
[2,3] When a stockholder seeks to inspect his corporation's books and
records, other than its stock ledger or list of stockholders, he shall first
establish "* * * that the inspection he seeks is for a purpose," 8 Del. C. § 220.
Furthermore, the Nodana case, supra, is authority for the principle that a
stockholder plaintiff should not be allowed to embark on a general fishing
expedition under the guise of a demand for books and records, particularly
where a wholesale production of corporate documents might disclose
confidential information in which a stockholder has no direct interest and
which could be damaging to the corporation in the hands of a competitor.
[4] I conclude that on the present record and in light of the fact that a
number of financial and other records have already been furnished plaintiff,
as well as the fact that there is an established market price for defendant's
stock, which is traded on a national exchange,1 (a fact which in itself
requires the filing of a number of financial reports) that at this juncture
plaintiff's examination and copying of defendant's books and records should
be confined to the contractual agreements and corporate minutes as well as
supporting papers which were directly involved in the acquisition of a
controlling stock interest in defendant by Argus, Inc. In other words,
plaintiff, in my opinion, is entitled to be informed as of now as to whether or
not the Argus purchase was made in conformity with law, and, if not,
whether such illegality improperly affected the value of Interphoto stock.
[5] Rulings such as found in De Julvecourt v. Pan American, 26 Del. 391,
61 A. 398, which was concerned with an apparently unlisted security, and, in
any event, involved an apparently fraudulent corporate enterprise antedating by many years any securities regulations, may no longer be looked on as
precedents in a valuation case such as this, at least where the securities of
such corporation are listed and otherwise controlled.
Counsel are directed to prepare and submit a form of order designed to
bring about the prompt production of those documents in defendant's
possession or control which have to do with the Argus, Inc's takeover of the
defendant, and making such documents available to plaintiff for copying for
the purposes above indicated.
1. Compare 8 Del. C. § 262.
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ZIOTNICK v. ACADEMIC SYSTEMS MANAGEMENT
CORPORATION, ET AI-

No. 3344
Court of Chancery of the State of Delaware, New Castle
October 5, 1971
Plaintiff, Albert M. Zlotnick was successful in a prior action under 8 DeL
C. § 211(c) in having a Master appointed for the purpose of having a meeting
to elect directors of defendant Academic Systems and Management Corporation. The Master, after convening such meeting, filed a report with the Court
in which he recommended that plaintiff and two other persons associated
with him be declared the duly elected board of Academic Systems. Both
sides having filed exceptions to the report, the Court held this hearing to
determine which side constitutes the board of the Corporation, that
determination depending upon who is entitled to vote a certificate for
1,000,000 shares of Academic Systems; Bertram A. Knight, the registered
holder (intervenor), or Zlotnick, who contends that he holds an irrevocable
proxy.
The Court held, inter alia, that in an agreement between Zlotnick and
Knight, Zlotnick received a sufficient interest to give him an irrevocable
proxy to vote the shares in dispute, that there was nothing in the agreement
to destroy or nullify the proxy, and that there was no fraud shown to bar
Zlotnick's right to vote the proxy.
1. Corporations - 198(6)
A duly executed proxy is irrevocable if it so states, and if it is coupled
with an interest sufficient to support an irrevocable power. 8 DeL C. §212(c)
2. Corporations - 198(6)
The interest which will support an irrevocable proxy need not be in the
stock itself, but may be any property interest in the proxy holder for which
the proxy is given as security.
3. Corporations - 198(5), 198(6)
Where, pursuant to an agreement, an irrevocable proxy is given as
security for a promised performance, that agreement may create a sufficient
interest to support the power of the proxy and to make it irrevocable.
4. Corporations

=

198(2)

As a general rule, the stock list determines who is entitled to vote, but as
between a record holder and a proxy holder, the Master may determine that
the proxy holder is entitled to vote the shares in dispute.
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Corporations - 210

Defendants may not, in this proceeding, assert a right of another
corporation against plaintiff where that corporation and its stockholders are
not parties to the proceeding at bar.
DuFFY, Chancellor
This action involves a struggle for control of Academic Systems and
Management Corporation, a Delaware corporation (defendant). Albert M.
Zlotnick (plaintiff), a holder of Academic Systems' shares, filed a complaint
under 8 Del. C. § 211(c) for an order directing the corporation to hold an
annual meeting of stockholders for the purpose of electing directors.
Plaintiff moved for summary judgment and, the statutory requirements
having been demonstrated, the Court entered an order appointing a Master
for the purpose of holding such a meeting. The Master convened a meeting
and thereafter filed a report with the Court in which he recommends that
plaintiff and two other persons associated with him be declared the duly
elected board of Academic Systems.'
Exceptions were filed by both sides and the Court held an evidentiary
hearing which, in substance, amounted to a hearing under 8 Del. C. § 225.
This is the decision after briefing by the parties.
A.
Preliminarily, it should be said that the evidence developed by each side
ranged widely over many if not all of the issues about which they differ. But
it must be emphasized that I am not called upon to adjudicate a claim for
recission (and therefore Knight's citation to the law governing resision, [sic],
e.g., 14 A.L.R.2d 855, is not on point), nor do I review generally the conduct
of the principals. That is considered only to the extent it is relevant in
determining which side constitutes the board of the Corporation. And that
in turn depends upon who is entitled to vote a certificate for 1,000,000 shares
of Academic Systems: Bertram A. Knight, the registered holder (intervenor),
or Zlotnick, who contends that he holds an irreovcable proxy.2 That
certificate represents corporate control and the Master permitted Zlotnick to
vote it.
In 1968 defendant Knight was a sole owner and operating manager of
Academic Investment Directors, Inc. (AID), a correspondence school
business. AID needed financing which was not available through its normal
financial channels. Knight was relatively inexperienced outside his own
company so he sought aid and counsel from others who in turn introduced
him to Zlotnick.
1. The Master reported the voting for directors as follows:
Bertram Allen Knight, William R. Chamberlain and George T. Hambaugh:
645,800 shares; Albert M. Zlotnick, Stuart M. Kelman and Ralph Glaser: 1,360,000
shares.
2. Knight executed a later proxy to Martin A. Devine including the shares in
question.
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Zlotnick is a sophisticated money manager who acts for and with a
group of private investors. Among other things, he deals in "shells," a shell
is a company without an operating business but with assets, few liabilities
and, most important, a publicly held stock.
In 1968 Zlotnick became* interested in Ivey Corporation, which is
chartered in Minnesota. It had 400,000 shares in the hands of about 1,200
public holders, $50,000 in liquid assets and no business. Thus it was a
perfect "shell." Although the book value of the stock was only 11 or 12 cents
a share, it traded over the counter at $1.25.
The stockholders who managed Ivey were ready for action and Zlotnick
made his arrangements with them. First, he bought 300,000 "investment!'
shares (not freely tradeable) for 15 cents a share, or $45,000. He paid down
$5,000 and had an obligation to pay the balance when a satisfactory
acquisition was arranged. Second, he became chairman of its Board in
February 1968. Then Ivey's cash position was improved by a $90,000 longterm loan from Zlotnick's associates.
Zlotnick offered Ivey to Knight who was attracted by its 1,200
shareholders and its cash. They came to terms and at or before that time
Ivey loaned AID $50,000 which was personally secured by Knight.
The principals then proceeded according to plan, as follows:
Knight formed Academic Systems and it acquired the assets and
liabilities of both AID and Ivey. AID and Ivey shareholders received one
share of Academic Systems for each share held. In accordance with the plan
Ivey was dissolved after the settlement. Thus, defendant became a publicly
held corporation. Knight became the holder of 1,985,000 of those shares. One
condition to the acquisition from Ivey by defendant required Knight to
purchase 20,000 of Zlotnick's shares at the closing and the balance thereof
over a period of three years. If Knight did not purchase the balance of the
stock, Zlotnick had the option to sell (to "put") it to Knight. 3 To secure his
promise as to Put-Call, Knight had to place 1,000,000 of his Academic
Systems shares in escrow; and he gave Zlotnick an irrevocable proxy in
those shares which became effective upon Knight's default. Whether that
proxy became available to Zlotnick is the crucial question in the case. And a
substantial part of the evidence was directed to this issue. Knight says
Zlotnick did not comply with the terms of the agreement and he argues
reasons why Zlotnick should not be permitted to vote the proxy. Zlotnick, of
course, has a different view of this.

3. The agreement stated:
Itis further agreed that in the event and to the extent the undersigned has
not... exercised his option... on October 15, 1969, you shall have the option to
sell to the undersigned 120,000 Shares of the 360,000 Shares at a price of $1.60 per
Share; ...on April 15, 1970, you shall have the option to sell to the undersigned
an additional 120,000 Shares of the said 360,000 Shares at a price of $1.90 per
Share; and ... on April 15, 1971, you shall have the option to sell to the
undersigned an additional 120,000 Shares at a price of $3.00 per share."
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B.
The case was argued on July 7 and a decision is certainly due by this
date. I regret the delay and, to eliminate any more, I will not discuss the
arguments of counsel in detail, nor will I state my views at length. Brevity
should not be mistaken, however, for a want of consideration of the long and
somewhat detailed arguments made by counsel.
Knight argues that (a) he was not in default under the agreement; (b) the
shares were pledged as security and could not be voted because the pledgor's
name was not recorded on the stock list; (c) if the option to put shares to him
was exercised and accelerated, the agreement terminated and therefore the
proxy ended as well; and (d) Zlotnick made material false representations
about Ivey's financial status.
The view I take of the matter involves a somewhat different analysis of
the basic facts and the rights and duties flowing from them. My findings
and conclusions are shown in the following outline:
1. The issue for decision is centered on a court ordered election of
directors but, passing over form, the ultimate question concerns which of
completing (sic)slates should constitute the Board of Directors of Academic
Systems.
2. If the Master's report is approved, (passing over the procedural
requirements for implementing that decision), Zlotnick and his associates
will be declared to be the duly elected Board of Directors of the Corporation.
If the Master's report is disapproved, then Knight and his associates will be
the duly elected Board.
3. The decision depends upon whether Zlotnick had the right to vote by
proxy 1,000,000 shares of Knight's stock. The Master permitted Zlotnick to
vote that stock.
[1] 4. A duly executed proxy is irrevocable if it so states, and if it is
coupled with an interest sufficient to support an irrevocable power. 8 Del. C.
§ 212(c); Ringling v. Ringling Bros. Barnum & Bailey Combined Shows, Del.
Ch., 49 A.2d 603 (1946), modified, Del. Supr., 53 A.2d 441 (1947).
[2] 5. The interest which will support an irrevocable proxy need not be
in the stock itself but may be any property interest in the proxy holder for
which the proxy is given as security. Compare Deibler v. Chas. H. Elliot Co.,
368 Pa. 267, 81 A.2d 557, 561 (1951).
[31 6. Knight gave Zlotnick, pursuant to paragraph 8 of the agreement
of September 19, 1968, an irrevocable proxy as security for his promise. That
agreement created in Zlotnick a sufficient interest to support the power and
to make the proxy irrevocable.
7. Knight's stock was not pledged within the meaning of 8 Del. C.
§ 212(a), so its provisions are not applicable. The stock was, in fact,
deposited with the escrow agent who is not a party to this proceeding.
[4] 8. As a general rule, the stock list determines who is entitled to vote,
Schlott v. Climax Molybendum Company, Del. Ch., 154 A.2d 221 (1959), but
as between the record holder (Knight) and the proxy holder (Zlotnick) the
Master properly determined that the latter was entitled to vote the shares in
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dispute. I note that the context in which this question arose in this case is
quite different from that facing inspectors of election in a routine corporate
election. Here, the Master conducted the election under circumstances in
which the parties were already at issue over the validity of the proxy. I pass
over any technical objections to the way the Master in fact handled the
matter since each side had full opportunity to litigate the merits of the
controversy (as to the proxy) in this Court.
9. Par. 4(b) of the agreement provides that, upon default, all of
Zlotnick's unexercised options are deemed exercised but that accelerates the
due date for the purchase price and permits Zlotnick to take possession of
the escrowed shares. Nothing in it destroys the proxy or nullifies Paragraph
8 which provides that the proxy is exercisable by Zlotnick "only in the event
of default hereunder." See Stemerman v. Ackerman, Del. Ch., 184 A.2d 28
(1962), Japha v. Delaware Valley Utilities Co., Del. Super., 15 A.2d 432
(1940).
10. Zlotnick's efforts to "put" the 120,000 shares to Knight on October
15, 1969 were effective under Paragraph 4(b) of the agreement. Zlotnick's
notice sent on October 14 was reasonable compliance with the contract
requirement. See Radio Corporation of America v. Philadelphia Storage
Battery Co., Del. Supr., 6 A.2d 329, 340 (1939); Martin u. Star Publishing
Company, Del. Supr., 126 A.2d 238, 245 (1956); Morgan v. Wells, Del. Ch., 80
A.2d 504 (1950). In this regard I note that Mr. Knight executed the
agreement as an agent for his wife.
[5] 11. As a director and "controlling stockholder" of Ivey, Zlotnick
may have owed special duties to the other stockholders to make disclosure to
them as to his insider transaction and the profit that he and his associates
stood to make. And I understand from counsel that a suit by an Ivey
stockholder is pending against Zlotnick as to these matters. But Knight may
not, in this proceeding, assert a right of Ivey vis-a-vis Zlotnick whether that
be based on Federal, Minnesota or common law. And any such claim by
Academic Systems would have to be raised in a context in which the Court
could do justice to the entire matter. Thus, Academic Systems and Knight
4
both benefited from the transaction and neither seeks to rescind here. See
Eastern States Petroleum Co., Inc. v. UniversalOil Products Co., Del. Ch. 49
A.2d 612 (1946); Hessler, Inc. v. Ellis, Del. Ch., 167 A.2d 848 (1961); 17 Am.
Jur. 2d, Contracts, § 512.
4. The impossibility of trying to determine rights of Ivey and its stockholders,
none of whom are parties (except Zlotnick) is self-evident. The difficulty of trying to

determine "overall" rights of Academic Systems and/or Knight vis.a-vis Zlotnick is
illustrated by the following:
A corporate loan was secured using 100,000 shares of Knight's stock as
collateral, Academic Systems made private placements of its stock which brought
in $359,492, it bought a million dollars worth of advertising with stock. And
Knight was personally able in December 1968 to privately place 75,000 of his
shares at $1.75-$2.25/share, and 40,000 shares with another group (T-31, 32).
None of this was pleaded nor was relief sought by any party as to any of these
transactions. I regard the issues as limited to those essential for determination of
the proxy question.
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12. As to the claim based upon Zlotnick's failure to pay for his Ivey
stock (assuming Knight's right to rely on this argument), the short of it is
that any default was technical and was, in fact, cured at settlement. In any
event, it does not amount to fraud that would bar Zlotnick's right to the
proxy in this action.
Mr. Cummings is instructed to submit an appropriate order.

TANNETICS, INC. v. A. J. INDUSTRIES, INC.
No. 4592
Court of Chancery of the State of Delaware, New Castle
September 4, 1974
Plaintiff, a stockholder of A.J. Industries, through its (plaintiffs)
chairman of the board, having made a written demand on A.J. for a list of
the names and addresses of A.J. stockholders of record on July 11, .1974, the
record date for the A.J. stockholders' meeting to be held in September, 1974,
now files an action based on 8 Del. C. § 220, after its demand was not
honored.
The court held that plaintiffs chairman had been authorized to make
the demand, that statements made in the demand were true to the best of his
knowledge and belief, and that the demand was not made for any improper
purpose. Production of the list was to be made within forty-eight hours of the
entry of the order, on condition that plaintiff first pay to A.J. the reasonable
cost of obtaining and furnishing such list.
1.

Corporations - 422(2)

The statute does not require that a corporation's chairman include a
corporate resolution in a demand letter for a list of stockholder names and
addresses where the demand was notarized, the chairman having sworn
under oath that he was chairman of plaintiff corporation and as such was
authorized to make the demand; where statements make in the.demand were
true to the best of his knowledge and belief; where the demand was not made
for any improper purpose; and where the accuracy of his averments were
established at his deposition. 8 Del. C. § 220.
2.

Corporations - 181(3)

A demand for a list of stockholder names and addresses complies with
the statute when such demand is made by a stockholder of record rather
than through an agent or attorney, especially where defendant admits in its
answer that plaintiff is a stockholder of defendant. 8 Del. C. § 220.
3.

Corporations - 181(5)

The statute defines a proper purpose for the examination of a corporation's stock ledger and other books and records as one ". . . reasonably
related to such person's interest as a stockholder." 8 Del. C. § 220.
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181(3)

It is settled law in Delaware that inspection of a stock list is proper
when it is sought for the purpose of purchasing additional shares of a
corporation's stock from other stockholders, a project which entails
communication.
5.

Corporations - 181(6)

Inspection of stock lists will not be allowed where a stockholder seeks
the list for a non-germane purpose, such as commercializing such list.
6.

Corporations - 181(3)

Where inspection of a stockholder list is properly demanded, there is no
significance to the fact that plaintiffs present intention is not to assert its
control in the event its proposed tender offer succeeds.
7. Corporations - 181(3)
Where a stockholder makes a proper demand for a stock list, its
production may be conditioned on the stockholder first paying to the
corporation the reasonable cost of obtaining and furnishing such list. 8 Del.
C. § 220(b).
MARvEL, Vice-Chancellor

Following up an earlier letter of July 24, 1974, which concedely did not
meet the requirements of 8 Del C., § 220(b), Clinton G. Gerbach, in his
capacity as chairman of the board of Tannetics, Inc., on August 13, 1974,
made written demand on A.J. Industries, Inc. for a ". .. list of the names
and addresses of the A.J. stockholders of record on July 11, 1974, the record
date for the A.J. stockholders' meeting to be held this month... . ." the
stated intention of Tannetics behind such request being ".... to offer to your
stockholders the opportunity to exchange up to 1,500,000 shares of common
stock of A.J. Industries, Inc. ("A.J.") for shares of common stock of
Tannetics and Tannetics 10% Debentures...
"Our purpose in seeking to exercise our right to inspect these records
and documents is to make the exchange offer referred to above to all
stockholders of ANJ., to see that all A.J. stockholders receive a copy of the
prospectus and other material in connection with the exchange offer, and to
solicit acceptances of that exchange offer, as well as for other proper
purposes."
Such demand not having been honored by defendant, plaintiff filed this
action based on 8 Del. C., § 220 on August 23, 1974. This is the opinion of the
Court after final hearing.
[1] Defendant first attacks the sufficiency of plaintiff's demand,
contending that Mr. Gerbach's authority to demand a list of A.J.
stockholders should have been accompanied by a resolution of the board of
directors of Tannetics, Inc. However, the statute does not require that a
corporate resolution be furnished with a demand letter, and I am satisfied
that Mr. Gerbach, whose demand was notarized, he having sworn under
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oath that he was chairman of the board and chief executive officer of
Tannetics, Inc. ".. . and as such is authorized to make the above demand;
that statements made in the above demand are true to the best of his
knowledge and belief; and that the above demand is not made for any
improper purpose." stated such facts truthfully, the accuracy of his
averments having been established at his deposition.
[2] I am satisfied, in short, that a demand complying with the statute
was here made by a stockholder of record rather than through an agent or
attorney, it being admitted in paragraph 1 of defendant's answer that
plaintiff is a stockholder of defendant.
[3] 8 Del. C., § 220(b) defines a proper purpose for the examination of a
corporation's stock ledger and other books and records as one ".
reasonably related to such person's interest as a stockholder."
[4, 5, 6] And it is now settled law in Delaware that inspection of a stock
list is proper when it is sought for the purpose of purchasing additional
shares of a corporation's stock from other stockholders, a project which
obviously entails communication. E. L. Bruce Company v. State, 1 Storey
252, 144 A.2d 533, and Mite Corporationv. Heli-Coil Corporation,Del. Ch.,
256 A.2d 855. In other words this is not a case in which a stockholder is
seeking a list of fellow stockholders for a non-germane purpose such as
commercializing such list, State ex rel Thiel v. Cities Service Co., 1
W.W.Harr. 346, 114 A. 463, but one in which through a proposed tender offer
plaintiff seeks to ".

.

. increase its investment in A.J. ..

."

and thus

hopefully to benefit plaintiff in its capacity as a stockholder, a perfectly
proper purpose germane to plaintiffs interest as a stockholder of A.J.
Industries, Folk, The Delaware General CorporationLaw, p. 247 et seq. See
also Credit Bureau Reports, Inc. v. CreditBureau of St. Paul,Inc. Del. Supr.,
290 A.2d 691. Finally, I see no significance in the fact that plaintiffs present
intention is not to assert its control in the event its proposed tender offer
succeeds.
[7] An order may be submitted providing for the summary production
within forty-eight hours from the entry of such order of defendant's
magnetic computer tape of its present stockholders pursuant to plaintiffs
demand, ". . . on condition that the stockholder first pay to the corporation

the reasonable cost of obtaining and furnishing such list", 8 Del. C., § 220(b).

SARAH LIBOFF, ADMINISTRATRIX v.
GEORGE E. ALLEN, ET AL.
No. 2669
Court of Chancery of the State of Delaware, Sussex
January 14, 1975
Defendants, in a shareholder's derivative suit, have moved for summary
judgment. Plaintiff instituted the suit on behalf of defendant Avco Corpora-
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tion ("Avco"), to question an exchange of stock whereby Avco obtained all of
the stock of the Paul Revere Corporation ('"evere"), thus making it a wholly
owned subsidiary of Avco. Plaintiff alleges a control and domination of
Avco by Revere which resulted in an allegedly unfair exchange of common
and preferred stock of Avco for common stock of Revere, therefore
amounting to a waste and gift of Avco's assets.
The Court held that there was no persuasive evidence of control or
domination of Avco by Revere during the course of the merger discussions,
and that the stock exchanges were not unfair.
1.

Judgment -

185(2)

On the motion of a defendant for summary judgment, he has the burden
of demonstrating that there is no dispute as to any possible issue of fact
material to any valid legal theory advanced by plaintiff in support of his
case.

2.

Judgment

185(2)

On the motion of a defendant for summary judgment, the plaintiff has
the burden to disclose evidence which will demonstrate the existence of a
genuine issue of fact.
3.

Judgment -

185(2)

Where defendants, in a case which has been pending for seven years
have complied with plaintiff's discovery applications and have ostensibly
submitted a full record of the questioned transaction, move for summary
judgment only after plaintiff indicates that she is ready for trial, it is
incumbent on plaintiff to come forward with the proof on which she relies to
dispute the evidence on which defendants premise their motions; she is not
entitled to await trial so as to see if she can find any.
4.

Corporations - 190

Stock ownership alone, at least when it amounts to less than a majority,
is not sufficient proof of domination and control.
5.

Corporations - 186, 190

Ownership of 28 per cent of a public corporation is not sufficient in
Delaware, standing alone, to constitute such proof of domination and
control as would shift the burden to its owner to establish the fairness of a
transaction consummated between such stockholder and the corporation.
6. Corporations - 182.3
There is no mystic number of shares which in itself can be deemed to
constitute corporate control where control is claimed to depend on less than
a majority. holding of corporate stock.
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Corporations - 180, 182.3

In order to establish domination and control by a minority stockholder
there must be shown some actual exercise of direction over corporate
conduct in such a way as to comport with the wishes or interests of the
corporation (or persons) doing the controlling.
8.

Corporations - 180, 182.3

A mere potential for minority control when bootstrapped to an end
result within the general range of that desired by the party possessed of
such potential does not automatically rise to a level of proof of control or
domination.
9.

Judgment

185(2)

While on a motion for summary judgment all inferences must be
resolved in favor of the party against whom judgment is sought, the
inferences must come from facts, not suppositions.
10.

Corporations - 584

Where the evidence indicates that neither party was dominant, that
there is no showing of self-interest or self-dealing, and that the transaction
was approved by the directors in the exercise of their informed business
judgment, then the burden is on the party attacking the transaction to
establish such a disparity in the values exchange as would show a conscious
abuse of discretion, a breach of trust, or some other actual or constructive
fraud.
11.

Corporations - 393

Where there is no evidence of self-dealing, abuse of discretion, a breach
of trust, or fraud, a board of directors enjoys a presumption of sound
business judgment, and its decisions will not be disturbed if they can be
attributed to any rational business purpose.
12.

Corporations - 393

Corporate directors are accorded wide discretion in the area of valuation
and as long as they have reached their determination in an informed
manner, in apparent good faith and for rational business purposes, they are
entitled by the benefit of the business judgment rule and in such case a court
should not substitute its concept of value in place of that of the board and
the independent evaluators on which it relied.
BROWN,

Vice Chancellor:

In this shareholder's derivative action defendants have moved for
summary judgment. The suit was instituted by plaintiff on behalf of the
defendant Avco Corporation, a Delaware corporation ("Avco"), to question

1977]

UNREPORTED CASES

an exchange of stock during October 1967, whereby Avco obtained all of the
stock of the Paul Revere Corporation ("Revere") thus making it a wholly
owned subsidiary of Avco. The gravemen of the complaint is that Revere, as
controlling stockholder of Avco, caused an exchange to be effected of
common and preferred stock of Avco for common stock of Revere upon terms
which were unfair to Avco and which amounted to a waste and gift of its
assets. Revere and the individual directors of Avco have been named as
defendants along with the cortoration itself.
The key issue here presented concerns the alleged control and
domination of Avco by Revere. Defendants take the position that there is no
evidence of such control based on the undisputed facts of record, and there is
no necessary inference of control. Plaintiff argues that this very question is
one of fact which can be determined only upon a trial on the merits,
although she does not dispute the accuracy of the factual matters relied
upon by defendants in support of their motions. The factors giving rise to
this situation, as I find them, may be summarized as follows:
Aveo and Revere, at the request of Revere, agreed to discuss the
possibility of a merger during the latter part of 1966. At the time Avco was
listed on the New York Stock Exchange while Revere, a closely held
insurance corporation, was not. Avco's business was heavily dependent on
government contracts and, although it had been pursuing a policy of
diversification since 1963 (during which time it had acquired an agricultural
equipment manufacturer, two finance companies and a radio/television
broadcasting station, among other things; it was "still heavily government
oriented.") Revere was a highly respected insurance company with reputable
management and personnel and a surplus of capital. Avco's representatives
felt that there were several good business reasons for combining the two
companies (and indeed this point is not contested by plaintiff).
Revere made the initial proposal of merger terms which included an
exchange of Revere common stock for a new issue of Avco convertible
preferred on an equivalent common stock basis of 5 shares of Avco for 1 of
Revere. Avco's negotiators, Kendrick Wilson, its chief executive officer and
chairman of the board of directors, and James Kerr, its president and a
director, objected both to the proposed exchange ratio and the fact that such
proposal would place a large layer of preferred stock on top of Avco's
outstanding common stock. At a meeting in January 1967, Wilson and Kerr
advised that they could neither recommend or approve a merger of the two
companies on the terms suggested.
The merger talks having presumably ended, Wilson was asked whether
Avco's management would object to the purchase of a large block of Avco
common stock by Revere. He responded in the negative. There was no
indication or understanding at that time that merger talks would later be
reopened.
On January 27, 1967, without further word to Avco, Revere announced
publicly its offer to accept tenders of up to 4 million shares of Avco at a price
of $33 per share (which exceeded its then market price). Through February
-17, 9,200,000 of the 14,156,726 outstanding Avco shares were tendered, and
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as a result Revere purchased 4 million shares at a total cost of $132 million.
These shares represented approximately 28 per cent of Avco's outstanding
common stock. In order to accomplish this, Revere borrowed $65 million
from banks with the 4 million shares acquired by the tenders being pledged
as security. The balance of the purchase price was provided from Revere's
cash reserves and from the sale of part of its portfolio securities.
In late February, Revere requested another meeting so as to resume
merger discussions. Wilson and Kerr agreed based on the representation
that Revere would make its proposal more attractive. There is apparently
nothing in the record to expressly indicate either at this time or at any time
thereafter that Revere intended to use its substantial acquisition of Avco's
stock as a tool to pressure Avco's management into a merger.
Revere then proposed that its common stock be exchanged for a new
issue of Avco convertible preferred at a ratio equivalent to 4 shares of Avco
common for 1 share of Revere common, with the added understanding that
the 4 million Avco shares held by Revere would be cancelled by the merger.
It was urged that this elimination of 4 million Avco shares would
significantly add to Avco's post-merger per share earnings. Wilson and Kerr
liked the idea, but were still dissatisfied with Revere's insistence on
preferred stock only. [They indicated that perhaps an agreement would be
within reach if Revere would accept one-half common and one-half preferred
and at the same time agree that all other shareholders of Avco be given an
opportunity to exchange one-half of their shares for the new series of
preferred.] Revere, through its negotiators, expressed interest.
Several days later, Avco's executive committee met and discussed the
matter. It approved the retention of The First Boston Corporation to make
an independent evaluation of Revere and to provide Avco with its opinion as
to the fairness of any proposed merger terms. Lehman Brothers, a
recognized financial firm, was also asked to make a study and advise Avco
as to the likely effect that its combination with Revere would have on Avco's
current debt, further borrowing and overall relationship with its lenders.
The eventual opinion of Lehman Brothers was that Avco's credit
position would be enhanced by the combination, and First Boston's report as
to Revere's condition was also favorable. First Boston concluded that an
exchange ratio of 3.75 to 4 shares of Avco for I share of Revere would be fair.
It specifically recommended an exchange of 1 share of Revere common for
2.8 shares of Avco $5 convertible preferred plus 1 share of Avco common. In
common stock equivalents this represented a ratio of 3.8 to 1.
On April 10, 1967, after further discussions, Wilson finally proposed to
Revere's negotiators that rather than a formal merger Avco would purchase
all shares of Revere stock on an exchange basis of 1.8 shares of Avco
common plus 1 share of Avco $3.20 preferred, convertible into 2 shares of
Avco common, for each share of Revere, provided that the other Avco
shareholders would be given the opportunity to exchange one-half of their
common stock for the new $3.20 convertible preferred so as to preserve their
equity position. This maintained the exchange ratio at 3.8 to 1. First Boston
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355

issued its formal opinion approving the fairness of the transaction, and

Revere indicated its willingness to accept.
During all of the foregoing negotiations Revere had been represented in
the main by Robert Harrington, its president, and John Gosnell, its
executive vice-president and a director. Mr. Gosnell was also a director of
Avco and a member of its executive committee, but from the beginning it
was made known that he was acting only for Revere during the merger
talks. He did not participate in any Avco deliberations and did not vote as
an Avco director on any issue relating to the transaction.
On April 28, 1967, the Avco board, with Gosnell neither participating
nor voting, unanimously approved the terms of the exchange. After two
other board meetings at tihich the matter was discussed, a formal
agreement stating the terms f the exchange was unanimously approved in
June 1967, subject to approv-A by two-thirds of Avco's shareholders. Again,
Gosnell did not participate.
A special meeting of shareholders was called for October 24, 1967, to
vote on the exchange. At the meeting 86 per cent of Avco's outstanding stock
was represented, 99 per cent of which voted to approve the transaction.
Presuming that the 4,495,229 Avco shares then owned by Revere and its
officers and directors were voted in favor of the proposal, and discounting
them, it is represented that 78.2 per cent of Avco's outstanding shares not
owned by Revere and its management voted to approve the terms of the
exchange.
Another factor of significance, although here mentioned out of sequence,
is that although Avco's annual meeting of shareholders was held in April,
during the midst of negotiations, Revere made no effort to elect any
nominees of its own to Avco's board of directors despite its ownership of 28
per cent of Avco's issued stock.
As noted earlier, the primary issue is that of control and domination of
Avco by Revere. Plaintiff's case on this point, as I understand it, reduces
itself to a claimed inference derived from two main factors, namely, the
ownership of 28 per cent of Avco's stock by Revere (this constituting the
largest single block of stock ownership) and the immediate presumption and
conclusion of the merger negotiations after the substantial financial change
of position made by Revere in order to acquire its potentially controlling
stock position. And I purposely use the term "potentially controlling ' since
there is no reference by plaintiff to any direct evidence in the record which
indicates actual control. Thus, in the present posture of the litigation,
plaintiff's position appears to be that the mere acquisition of 28 per cent of
Avco's stock followed by the combination of the two companies as desired by
Revere before its stock purchase is sufficient to create a factual question on
the issue of actual control and domination by Revere, which, in turn, is
sufficient to defeat defendants' motions for summary judgment. I do not
agree.
[1.2] On the motion of a defendant for summary judgment, he has the
burden of demonstrating that there is no dispute as to any possible issue of
fact material to any valid legal theory advanced by plaintiff in support of
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his case. E.I. duPont de Nemours & Co. v. American Potash & Chemical
Corp., Del. Ch., 200 A.2d 428 (1964). On the other hand, the plaintiff has the
burden to disclose evidence which will demonstrate the existence of a
genuine issue of fact. Berwald v. Mission Development Co., Del. Supr., 185
A.2d 480 (1962). And compare Lewis v. Hat 6orporation of America, Del.
Ch., 150 A.2d 750 (1959). Plaintiff does not appear to quarrel with the
accuracy of the record here relied on by defendants, but rather rests on her
claimed inference and the proposition that if she can get to trial she will be
able to fully develop her allegations of actual control and domination.
[3] This case has now been pending in this Court for seven years
during which time defendants have complied with plaintiff's discovery
applications and have ostensibly submitted a full record of the questioned
transaction. They moved for summary judgment only after plaintiff
indicated that she was ready for trial. Under such circumstances it has
become incumbent on plaintiff to come forward with the proof on which she
relies to dispute the evidence on which defendants premise their motions.
Lewis v. Hat Corporationof America, supra. She is not entitled to await trial
so as to see if she can find any.
As her sole authority on the issue of control, plaintiff cites Essex
Universal Corporationv. Yates, C.C.A.2d, 305 F.2d 572 (1962) wherein Chief
Judge Lumbard, in his segment of the separate opinions filed by the threejudge court, stated as follows at 305 F.2d 579:
"Although in the case at bar only 28.3 per cent of the stock was
involved, it is commonly known that a person or group owning so large
a percentage of the voting stock of a corporation which, like Republic,
has at least the 1,500 shareholders normally requisite to listing on the
New York Stock Exchange, is almost certain to have share control as a
practical matter."
Based on this, she suggests that when Revere, after the initial merger
discussions were terminated, proceeded to borrow $65 million and sell a
large part of its portfolio securities, purchase 4 million shares of Avco at a
premium price of $132 million, and then seek an immediate resumption of
merger discussions, the significance of such a maneuver and the resulting
position of Revere could not have been lost on sophisticated businessmen
such as Wilson, Kerr and the other Avco board members. In short, plaintiff
urges that the connection between Revere's acquisition of 28 per cent of
Avco and the immediate and successful resumption of the merger
negotiations speaks for itself, and that even though there may have been no
open communications to such effect, Wilson and the other Avco negotiators
must have been acutely aware (1) that Revere had acquired its dominant
position in Avco for the sole purpose of compelling a merger and (2) that
through its effective working control of Avco at that point, Revere had the
power to replace them as officers and directors if they did not choose to
cooperate.
[4-8] The basic flaw in this approach is pinpointed by the following
language from Kaplan v. Centex Corporation,Del. Ch., 284 A.2d 119, 123
(1971):
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"Stock ownership alone, at least when it amounts to less than a
majority, is not sufficient proof of domination and control."
Thus it would appear that whatever the practical effect of owning 28 per
cent of a public corporation may be, it is not sufficient in this jurisdiction,
standing along, to constitute such proof of domination and control as would,
as plaintiff seeks to do, shift the burden to its owner to establish the fairness
of a transaction consummated between such shareholder and the corporation. In the words of Vice-Chancellor Marvel in the unreported decision of
Buchbinder v. Bloomingdale, (C. 2193-1967):
'There is no mystic number of shares which in itself can be deemed to
constitute corporate control... where control is claimed to depend on
less than a majority holding of corporate stock .... "
See also Mayer v. Adams, Del. Ch., 167 A.2d 729 (1961), aff'd 174 A.2d 313;
Gottesman v. GeneralMotors Corporation,S.D.N.Y. 279 F. Supp. 361 (1967).
In order to establish domination and control by a minority shareholder there
must be shown some actual exercise of direction over corporate conduct "in
such a way as to comport with the wishes or interests of the corporation (or
persons) doing the controlling." Kaplanv. Centex Corporation,supra, at 284
A.2d 123. I do not feel that a mere potential for minority control, when
bootstrapped to an end result within the general range of that desired by the
party possessed of such potential, automatically rises to such a level of
proof.
Looking then to the undisputed facts of record, I note the following.
There were no overlapping directors with the exception of Gosnell, and he
made his position clear from the outset and did not formally participate as a
member of Avco's board. Although Revere was in a position by virtue of its
stock ownership to place its nominees on Avco's board at the annual election
of Avco directors in April, it purposely made no effort to do so. Before
deciding to go through with the proposed combination of the two companies,
Avo, through its executive committee and eventually its board, sought and
obtained independent reports and evaluations from First Boston and
Lehman Brothers. Wilson held out for and obtained the right for Avco's
existing shareholders to participat6 in the new preferred issue when this was
not part of Revere's original intention. The final deal proposed by Wilson
and accepted by Revere was slightly more favorable to Avco than the one
suggested as fair by First Boston. And finally, although shareholders'
approval was not technically required since the transaction was ultimately
accomplished by an exchange of stock rather than by formal merger, Avco
insisted on approval by two-thirds of its shareholders as a condition. These
elements do not seem indicative of an Avco board and management
retreating under the spectre of domination by the minority shareholder with
whom it was dealing. In fact there is evidence that the possibility of
cancelling or becoming tht beneficial owner of 4 million shares of its own
stock was the decisive enticement to Avco's board rather than the lurking
threat emanating from substantial stock ownership by Revere, as suggested
by plaintiff.
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[9] While on a motion for summary judgment all inferences must be
resolved in favor of the party against whom judgment is sought, the
inferences must come from facts, not suppositions. Epstein v. Celotex
Corporation, Del. Ch., 238 A.2d 843 (1968). Plaintiff presupposes that the
only explanation for the combination of the two companies must be
attributed to the presumed domination of Avco by Revere as a consequence
of the latter's acquisition of 28 h per cent of Avco's stock. The facts, however,
do not bear this out. Accordingly, I find no persuasive evidence of control or
domination of Avco by Revere during the course of the merger discussions.
[10-11] This conclusion, of course, affects plaintiffs basic theory,
namely, that where those who are fixing the terms of the transaction control
both sides of it, then intrinsic fairness becomes the test, and the burden is on
those so in control to establish it. See David J. Green & Co. v. Dunhill
International, Inc., Del. Ch., 249 A.2d 427 (1968). The absence of the
necessary elements of domination and control, however, deprives her of the
benefit of this rule. Where, as here, the evidence indicates that neither party
was dominant, that there is no showing of self-interest or self-dealing and
that the transaction was approved by the directors in the exercise of their
informed business judgment, then the burden is on the party attacking the
transaction to establish such a disparity in the values exchanged as would
show a conscious abuse of discretion, a breach of trust or some other actual
or constructive fraud. Cole v. National Cash Credit Ass'n., Del. Ch., 156 A.
183 (1931); Muschel v. Western Union Corp., Del. Ch., 310 A.2d 904 (1973). In
such a situation, a board of directors enjoys a presumption of sound
business judgment, and its decisions will not be disturbed if they can be
attributed to any rational business purpose. Sinclair Oil Corp. v. Levien, Del.
Supr., 280 A.2d 717 (1971).
Defendants have gone to great length to show the all-around fairness to
both corporations in what, in practical effect, amounted to the merger of the
two. Plaintiff disputes this and contends that Revere shareholders received
the greater benefit both in the area of dividends and percentage of increase
in per share earnings. She also complains that Avco needlessly bore all the
expense of the transaction. Defendants argue that this latter circumstance is
not unusual since Avco became the surviving parent and that it would have
amounted to nothing more than a bookkeeping entry anyway had the
expenses been paid by its wholly owned subsidiary.
Plaintiff says that according to the 1966 earnings for both corporations,
the pro-forma earnings based on the actual terms of consolidation would
have resulted in a 6 per cent per share increase for Avco as compared to an
18 per cent increase for Revere. Defendants say, however, that if the latest
earnings period prior to approval by Avco's board is used, namely,
December 1, 1966, through May 1967, it shows that based on the actual
terms of consolidation Avco's pro-forma combined net earnings per share for
the same period increased by 17 per cent while Revere's increased only 5 per
cent. Defendants also point out that the dividend distinction is meaningless
since Revere had sufficient financial capacity to pay 55 per cent of its
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earnings as dividends as did Avco even though as a matter of policy it paid
only a 20 per cent dividend prior to consolidation.
[12] Without going into further detail, suffice it to say that I cannot
find from the portions of the record argued before me such a gross disparity
in the values of the exchange as would support a finding of bad faith or a
reckless indifference to the rights of Avco's shareholders. Corporate
directors are accorded wide discretion in the area of valuation, and as long
as they have reached their determination in an informed manner, in
apparent good faith and for rational business purposes, they are entitled to
the benefit of the business judgment rule and in such a case a court should
not substitute its concept of value in place of that of the board and the
independent evaluators on which it relied. See Sinclair Oil Corporationu.
Levien, supra; Cole v. National Cash Credit Ass'n, supra; Muschel v.
Western Union Corporation,supra.
As a result of this determination, I find it unnecessary to consider the
effect of ratification by two-thirds of Avco's shareholders even though it
would obviously lend further support to the conclusion reached.
On the strength of the present record the motions of the defendants for
summary judgment are granted. Order on notice.

SKOGLUND AND ACKERLEY v. ORMAND INDUSTRIES, INC.
No. 5144
Court of Chancery of the State of Delaware, Sussex
December 3, 1976
Plaintiffs, record and beneficial owners of 90,600 shares of common
stock of defendant corporation, brought suit pursuant to 8 Del. C. § 220 after
defendant rejected their demand to examine, inspect, and copy a list of the
common stockholders, as well as certain books and records of the corporation. Defendant contends that the plaintiffs and several other interested
persons sought to gain control of the corporation and to oust its present
management (plaintiffs had filed a 13D statement to this effect with the
Securities and Exchange Commission) by means of a confrontation and
threat rather than by legal means, and that they are attempting to utilize
their right of inspection under 8 Del. C. § 220 as a weapon in carrying out
this plan.
The Court held that the corporation had failed to establish under 8 Del
C. § 220(c) that plaintiffs seek the stock list for an improper purpose, and
that plaintiffs could not be charged with bad faith or threatening the
business interests of the corporation.
1.

Corporations - 181(1)

The statute makes it clear that the right of a stockholder to inspect the
stock list and books and records of his corporation is measured by the
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propriety of his purpose, and the test for a "proper purpose" is that it be

"reasonably related to such person's interest as a stockholder." 8 Del. C.
§220(b)
2. Corporations -

181(2)

Where the stockholder seeks to inspect the corporation's books and
records, other than its stock ledger or list of stockholders, he must first
establish to the satisfaction of the court that he seeks the inspection for such
a proper purpose.
3.

Corporations -' 181(5), 519

Where a stockholder seeks inspection of the stock ledger or list of
stockholders the burden of proof is placed upon the corporation to establish
that such inspection is sought for an improper purpose. 8 Del. C. §220(c)
4.

Corporations - 181(3)

If a proper purpose for inspection is established it is no defense of itself
that the stockholder may also have another, or secondary purpose which
may be improper.
5. Corporations - 181(1)
Even though a purpose may be proper in the sense that it is reasonably
related to the person's interest as a stockholder, it must also not be adverse
to the interests of the corporation, and to this extent a stockholders right of
inspection is a qualified right depending upon the facts of the particular
case.
6.

Corporations - 181(2)

Stockholder inspection, if otherwise proper, should be reasonably
confined to information concerning the event or circumstances which caused
the stockholder to become interested in the first place.
7.

Corporations - 181(1)

In the area of inspection rights by corporate stockholders, there often
occurs a situation that is not black and white and that does not fit neatly
into the legal mold developed in a less complex era.
8.

Corporations - 181(2)

Under Delaware decisional law, a purpose which warrants inspection of
books and records is to investigate the likelihood of general corporate
mismanagement and improper transactions.
9.

Corporations - 181(2)

If plaintiffs are otherwise entitled to inspection and examination of the
corporate books and records for the purpose of ascertaining the possible
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existence of corporate mismanagement and waste, then their right should
not be limited to those transactions and conditions which had been brought
to their attention and which have aroused their suspicions; it should extend
to the corporate minutes and financial records in general during the period
into which they seek to inquire, especlly where the timb span is reasonably
related to the specific events cited as the basis for the demand, and the right
should not be limited by the decision of present management that plaintiffs
may inspect some records for this purpose, but not others.
10.

Corporations - 181(3)

The fact that a shareholder is a competitor of the corporation does not of
itself defeat the statutory right of inspection.
11.

Corporations - 499

Where misuse of information obtained through inspection threatens
harm to the corporation, it has a remedy in the courts in an appropriate
action.
12.

Corporations - 181(3)

Stockholders do not proceed in bad faith when they seek inspection to
protect their interests in the corporation.
13.

Corporations - 181(3)

The fact that stockholders may have a secondary purpose for inspection
does not, under Delaware precedents, defeat their right to inspection which
is otherwise justified.
14.

Corporations - 181(8)

Where it is conceded by the pleadings in a §220 proceeding that the
plaintiff was a stockholder at the time of the events as to which inspection
was sought, an affirmative defense based on the clean hands doctrine is
immaterial and subject to a motion to strike.
15.

Equity - 65(1)

The purpose of the clean hands maxim is to protect the public and the
court against misuse by one who, because of his conduct, has forfeited his
right to have the court consider his claims, regardless of their merit, and as
such it is not a matter of defense, to be applied on behalf of a litigant; rather
it is a rule of public policy.
16.

Equity

=

65(3)

Where, on the evidence presented, the conduct of plaintiffs is not so
shocking to the integrity of the court, the doctrine of clean hands will not be
invoked against them.
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181(6)

A stockholder request for a list of stockholders for the purpose of
communicating with other holders of the corporation's common stock with
respect to the management of the corporation and the conduct of its affairs
has been held to be unspecific as to purpose standing alone.
18.

Corporations - 181(6)

It has been held that when an unspecific demand unrelated to an
imminent stockholders' meeting or a tender offer or the like which will affect
plaintiff's interest as a stockholder is made, such an unspecific demand fails
to meet the strict requirement of the statute.
BROWN,

Vice-Chancellor

At all times pertinent to this action the plaintiff H. P. Skoglund was and
is now the record and beneficial owner of 79,600 shares of the common stock
of the defendant Ormand Industries, Inc., a Delaware corporatioxi. Likewise,
the plaintiff Ackerley was and is now the record and beneficial owner of
11,000 shares of such stock. On August 4, 1976, plaintiffs made a written
demand upon the defendant corporation pursuant to 8 Del. C. § 220 for
examination, inspection and copying of a list of its common stockholders as
well as certain books and records of the corporation. The corporation
rejected the demand and plaintiffs promptly brought this suit to compel
inspection. This is a decision after trial.
[1-5] The statute makes it clear in all such cases that the right of a
stockholder to inspect the stock list and books and records of his corporation is measured by the propriety of his purpose. The test for a "proper
purpose" is that it be "reasonably related to such person's interest as a
stockholder." 8 Del. C. § 220(b). Where the stockholder seeks to inspect the
corporation's books and records, other than its stock ledger or list of
stockholders, he must first establish to the satisfaction of the Court that he
seeks the inspection for such a proper purpose. Where he seeks inspection of
the stock ledger or list of stockholders the burden of proof is placed upon the
corporation to establish that such inspection is sought for an improper
purpose. 8 Del. C. § 220(c). If a proper purpose is established, it is no defense
of itself that the stockholder may also have another, or secondary purpose
which may be improper. Western Air Lines, Inc. v. Kerkorian,Del. Supr., 254
A.2d 240 (1969); General Time Corporation v. Talley Industries, Inc., Del.
Supr., 240 A.2d 755 (1968); Mite Corporation v. Heli-Coil Corporation,Del.
Ch., 256 A.2d 855 (1969). However, even though the purpose may be proper
in the sense that it is reasonably related to the person's interest as a
stockholder, it must also not be adverse to the interests of the corporation.
To this extent a stockholder's right of inspection is a qualified right
depending upon the facts of the particular case. State v. Loft, Inc., Del.
Super., 156 A. 170 (1931); State v. Gulf Sulphur Corporation,Del. Super., 233
A.2d 457 (1967). In this case the defendant corporation charges that the
plaintiffs' motivation in seeking inspection is improper for several reasons.
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Consequently, it is within the framework of the above principles that the
evidence must be evaluated.
To begin with, it is no secret that the plaintiffs, along with several other
interested persons, seek to gain control of the defendant corporation
(hereafter "Ormand") and to oust its present management. Plaintiffs' group
has filed a 13D statement to this effect with the Securities and Exchange
Commission.
Ormand operates in California and has three separate facets of
business. One is in the field of communications, or outdoor advertising,
which it conducts primarily in the Los Angeles and northern California
areas. The advertising business is conducted through a 93 per cent owned
subsidiary, Ormand Communications, Inc., which in turn operates through
its subsidiary corporations, Ryan Outdoor Advertising, Inc. and Kennedy
Outdoor Advertising. In addition Ormand has a packaging division engaged
in the manufacture and distribution of metal containers through several
other subsidiary corporations. A third division is involved in oil field service
operations.Ormand has some 1,900,000 shares of common stock outstanding. The
corporation is controlled by Jarrell D. Ormand who, along with members of
his family, owns or controls approximately 20 per cent of Ormand's common
shares, exclusive of unexercised options to purchase. In all, the Ormand
family and the present directors own 35 per cent of the stock entitled to vote
for the election of management. Jarrell D. Ormand is also chairman of the
board and chief executive officer of the corporation.
Plaintiff Skoglund is an eminently successful businessman who first
became a stockholder of Ormand in July 1972. Plaintiff Ackerley is a
business associate of Skoglund who first acquired his Ormand shares in
May 1975. In the past Skoglund has bought and sold several communications corporations engaged in the outdoor advertising business. Ackerley
also has knowledge and experience in the communications business and
presently heads Ackerley Communications, Inc., a closely held Seattle
outdoor advertising company in which Skoglund is a major shareholder.
Having followed the progress of Ormand somewhat closely since becoming
shareholders plaintiffs rely on three distinct factors as justification for their
inspection demand.
First, based upon their personal knowledge and expertise in the outdoor
advertising business, coupled with an examination of the financial
information contained in Ormand's annual reports, plaintiffs contend that
Ormand's outdoor advertising subsidiary, which forms a significant part of
Ormand's operation, is being mismanaged at best and, in all likelihood, is
being looted. According to Ackerley, Ormand's net income of $35,000 on
$6.25 million of outdoor advertising sales, as reflected in the 1975 annual
report, is unbelievable and indicates that something is terribly wrong.
Ackerley also finds the lease cost of advertising space of 17 per cent to 18 per
cent, again as computed from the annual report figures, to be far out of line
with industry standards. Plaintiffs say that unless they are permitted an
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examination of the corporate books and financial records, there is no way
they can ascertain where the money is going and for what.
Second, plaintiffs rely on various public disclosures by Ormand which,
to them, indicate questionable, if not improper, transactions. For one thing,
in July 1971, Jarrell Ormand personally purchased a business named Ana
Maria Cosmetics and at the same time granted Ormand an option to
purchase the company from him at his original cost. Several months later
Ormand exercised this option, thus taking Jarrell Ormand out of his
investment at his original cost. Some months after that Ormand sold Ana
Maria Cosmetics. According to the 1973 annual report Ormond suffered a
combined loss on the operation and sale of Ana Maria and another
subsidiary of over $500,000. Plaintiffs are also concerned by proxy statement
information initially indicating a proposed issuance of 17,142 shares of
stock to Jarrell Ormand for a consideration of $45,000, but which he
ultimately acquired at the rate of $1.00 per share. Another disclosure in the
1976 proxy statement troubles plaintiffs with regard to the issuance of
convertible debentures by the corporation to Jarrell Ormand.
The third and significant factor which plaintiffs say has prompted them
to act stems from a meeting by Ackerley with one Robert M. Brunson,
former president of Ormand's communications subsidiary. Brunson had
resigned his position ostensibly because of improper manipulations of
corporate finances by Jarrell Ormand which he could not ignore. Brunson
produced a list of alleged improprieties including the use of Ormand funds
for numerous of Jarrell Ormand's personal expenses, including some $50,000
to $75,000 for work on his private residence. An Ormand employee charged
to the company's payroll is said to have actually worked at Jarrell Ormand's
home. Corporate credit with advertising customers was allegedly used for
the personal benefit of Jarrell Ormand, his family members and certain of
his personal friends. And at least seven members of Jarrell Ormand's family
are said to be on the corporate payroll, with plaintiffs having doubt as to the
value of services rendered by some of them. While plaintiffs acknowledge
that the $100,000 or so involved in the matters revealed by Brunson may be
a mere drop in the bucket concerning the overall mismanagement they fear,
they nonetheless feel that as shareholders they have a right to examine the
corporate records to ascertain the accuracy of the charges and to contact
other shareholders concerning their findings.
Plaintiffs' letter demanding inspection, which was rejected by Ormand,
set forth some twenty different categories of documents which plaintiffs
desired to see. Basically all but three of these deal with specific events or
items which plaintiffs either culled from public corporate disclosures or
which brought to their attention by Brunson. A sampling of these has been
referred to previously herein. The other three constitute a general demand to
inspect all minute books concerning directors' meetings and committees
thereof of Ormand and all its subsidiaries, together with all internal
corporate financial records not on file with the Securities and Exchange
Commission, from the period of January 1, 1973, to the present. As the trial
commenced, counsel for Ormand announced that the corporation was
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amending its answer in open court so as to permit the inspection of thirteen
of the categories. In essence, it was acknowledged that subject to certain
restrictions, inspection would be permitted as to any category of the demand
dealing with or relating to personal transactions involving the Ormand
family. The balance of the demand, however, was resisted for the following
reasons.
To begin with, Ormand contends that under Delaware law a shareholder
may not review generally all books and records of his corporation, but rather
is limited to those pertaining to the specific matters on which he has based
his right to inspect. In addition, Ormand argues that plaintiffs' demand is
not made in good faith and that they come to court with unclean hands.
Reliance is also placed on the fact that plaintiffs are in a competitive
position with Ormand because of their outdoor advertising interests in the
Seattle area. Finally, Ormand contends that on the evidence presented
plaintiffs have admitted that they have no immediate or future need for the
list of shareholders. I will deal with these defenses after setting forth the
facts on which Ormand relies, as I find and understand them.
Ormand asserts that Brunson is actually motivated by bad blood
between him and Jarrell Ormand over a personal matter. It is also asserted
that Brunson is now acting in concert with plaintiffs' group whose real
purpose is to take over Ormand by means of forcing Jarrell Ormand and his
family members to sell their stock to plaintiffs' group. It is argued that
plaintiffs are compelled to go this route because the size of the holdings of
the Ormand family make a takeover through a proxy fight or tender offer an
unrealistic prospect. Moreover, Ormand claims that certain members of
plaintiffs' group have previously seized control of another corporate
enterprise by just such a pressure ploy.
During 1973 plaintiff Skoglund met with Jarrell Ormand. Skoglund
recalls that his purpose was to express his dissatisfaction with the
company's performance. Mr. Ormand recalls that Skoglund was suggesting
the sale of some of his advertising properties to Ormand by insinuating the
possibility of a proxy fight or tender offer in the event Ormand was not
interested. Nothing materialized from this meeting. However, the two met
again in 1974. This time, according to Mr. Ormand, Skoglund was interested
in purchasing his stock. Skoglund has no such recollection. Again nothing
materialized.
During the middle of 1975, plaintiffs made contact with Brunson and
learned of his information. Commencing in late 1975 and early 1976
plaintiffs developed contact with one George Cook, Sr., his son, Brad Cook,
one David Murdock, and others, all of whom eventually came together in
their common desire to gain control of Ormand. Based upon their knowledge
of the factors on which plaintiffs seek to inspect here, a letter demanding the
inspection was prepared, but was not executed. On July 29, 1976 Ackerley,
along with Brad Cook and an attorney, attended the annual meeting of
shareholders of Ormand. A copy of the unsigned demand letter was given to
Jarrell Ormand along with a request to meet with him privately after the
shareholders' meeting was over. At the shareholders' meeting itself
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plaintiffs made no mention of the letter or any of the alleged mismanagement on which they now rely.
At the subsequent private meeting with Jarrell Ormand, which Ackerley
attended, it was made known on behalf of plaintiffs' group that they wanted
Ormand's management and the members of the Ormand family removed if
legal action was to be avoided. It was also indicated either in that meeting
or in one the following day that some amicable arrangement concerning the
acquisition of the Ormand family stock could be made in order to avoid a
lawsuit and the accompanying unpleasantries it would entail. Plaintiffs'
group representatives further indicated that they required an immediate
answer because they had to file their 13D statement the following week.
For some time prior to these events, Ormand had been considering the
possible sale of its outdoor advertising division to a competitor, Combined
Communications, Inc. In early August 1976, plaintiffs learned of the
likelihood of such an imminent sale and, after first notifying Jarrell
Ormand that they considered the sale to be for an improper purpose and to
prevent them from exercising their rights as shareholders, plaintiffs
eventually gave notice to Combined Communications that they considered
the proposed sale to be a waste of Ormand's assets which they would seek to
invalidate if it went through and if their ultimate inspection of Ormand's
books should bear out their convictions.
Ormand makes reference to these factors, and also to the fact that
plaintiffs made no effort to contact either the corporate directors or auditors
about their information as to mismanagement, as a clear indication that
plaintiffs' true purpose is to gain control of Ormand by means of a
confrontation and threat rather than by recognized legal means and that
they are attempting to utilize their right of inspection under 8 Del. C. § 220
as a weapon in carrying out this plan.
I.
Turning then to the issues joined by Ormand's defenses, I deal first with
its argument that plaintiffs are not entitled to review all the minute books
and all the corporate financial records of Ormand. Initially, I take note that
inspection of all such records of Ormand is not sought; rather it is only such
records covering the period of January 1, 1973 to the present, and thus the
period during which the specific events questioned by plaintiffs occurred.
Ormand relies on three Delaware precedents, Nodana Petroleum
Corporation v. State, Del. Supr., 123 A.2d 243 (1956); State v. Gulf Sulphur
Corporation, supra; and Martin v. D. B. Martin Co., Del. Ch., 88 A. 612
(1913), as standing for the proposition that the right of a shareholder to
inspect corporate books and records is limited to those documents relating to
the specific matters stated by the shareholder in his demand letter.
Otherwise, says Ormand, any specific allegation of wrong doing on the part
of management will open the door to all books and records of the corporation, and consequently every derivative action hereafter will be accompanied
automatically by a § 220 demand, with the shareholder pointing to the
allegations of his derivative complaint as justification.
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[6, 7] The foregoing authorities, however, as I read them, do not
establish such an inflexible principle of our corporate law, even though they
do indicate, as well they should, that shareholder inspection, if otherwise
proper, should be reasonably confined to information concerning the event
or circumstances which caused the shareholder to become interested in the
first place. However, as noted by then Judge Quillen in State v. Gulf Sulphur
Corporation, supra, in the area of inspection rights by corporate shareholders, there often occurs "a situation that is not black and white and that
does not fit neatly into the legal mold developed in a less complex era." 233
A.2d 464. As in Nodana the evidence, as I view it, here tends to show that
plaintiffs were not merely on a fishing expedition but that they had, in fact,
some specific basis for their demand. I construe Ormand to have conceded
this latter point by its last minute decision to no longer oppose plaintiffs'
demand with regard to the various specific matters set forth in the demand
letter. In any event the evidence bears it out.
Thus, by agreeing to the inspection of selected records as to certain
matters while resisting a general inspection of the corporate minutes and
financial records for the time span within which the matters enumerated in
the demand letter took place, it seems that Ormand is attempting to reserve
to itself the determination of what is essential and sufficient to supply
plaintiffs with the information they seek.
[8] While this might not be an inappropriate position to take and might
well be one with which the Court would agree were the demand addressed to
an isolated transaction, such as the sale of a corporate asset or a pending
merger, compare State v. Gulf Sulphur Corporation, supra, it cannot be
overlooked that the reason for the demand here is to investigate the
likelihood of general corporate mismanagement and improper transactions,
a purpose which warrants inspection of books and records under our
decisional law. Nodana Petroleum Corporationv. State, supra;Henshaw u.
American Cement Corporation,Del. Ch., 252 A.2d 125 (1969).
[9] From the evidence presented in this case, I am of the opinion that if
the plaintiffs are otherwise entitled to inspection and examination of the
corporate books and records for the purpose of ascertaining the possible
existence of corporate mismanagement and waste, then their right should
not be limited to those transactions and conditions which have been
heretofore brought to their attention and which have aroused their
suspicions. Rather it should extend to the corporate minutes and financial
records in general during the period into which they seek to inquire,
especially where the time span is reasonably related to the specific events
cited as the basis for the demand. Particularly in such a situation as this the
right should not be limited by the decision of present management that
plaintiffs may inspect some records for this purpose, but not others.
Compare State v. Jessup & Moore PaperCo., Del. Super., 88 A. 449 (1913) for
a similar conclusion as to a demand to inspect corporate records in order to
establish the value of corporate stock.
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II.
I turn next to Ormand's contention that inspection should be denied due
to the ownership interests of plaintiffs in other outdoor advertising
businesses. On this point Ormand relies on the assertion that Ackerley and
Skoglund, because of their ownership interests in other outdoor advertising
concerns, are in a competitive posture to the outdoor advertising interests of
Ormand. Relying on State v. Gulf Sulphur Corporation, supra, Ormand
argues that inspection of the corporate books and records, beyond that
which Ormand is willing to provide voluntarily, should be denied so as to
provide "the assurance that the information disclosed to shareholders is not
for the purpose of injuring the corporate business or building up a rival
concern." 233 A.2d 465. However, I view Gulf Sulphur to be distinguishable
upon its facts when compared to the evidence here.
In that case the court observed that the shareholder seeking inspection,
Armour and Company, had acquired a substantial interest in Gulf Sulphur,
a sulphur producing corporation, because of Armour's own need to acquire
additional sources of sulphur supply. Armour sought to inspect the books of
Gulf Sulphur with regard to the latter's proposed merger with a third
corporation. Because of the exchange of information pertaining to the
proposed merger, Gulf Sulphur's records necessarily contained data
pertaining to the mineral reserves of the third corporation as well as to those
of Gulf Sulphur. From the evidence the court was persuaded that Armour's
real interest was in sulphur more so than in the terms of the proposed
merger and that consequently the information which Armour sought as a
stockholder of Gulf Western was for reasons independent of its status as a
stockholder. On balance the court denied the demand for inspection.
Here plaintiffs have offered evidence to justify their concern as
stockholders in the management of Ormand's business, and I am not
persuaded that they are using this as a guise to obtain otherwise
confidential information concerning Ormand's operation of its outdoor
advertising interests. While some information best unseen by competitors
may well come to their attention by inspection, the unfortunate fact of the
matter is that it is within Ormand's advertising operation that plaintiffs
suspect the majority of the mismanagement to be taking place. Moreover,
plaintiffs are not directly competing in the same local market area as
Ormand since their main outdoor advertising interests are being conducted
in Seattle, and it is their very experience in outdoor advertising which they
feel qualifies them to question the propriety of Ormand's similar activity. In
addition, the expert witness called by Ormand was compelled to admit that
as a part of the proposed sale by Ormand of its advertising subsidiaries the
prospective purchaser, Combined Communications, which is a direct
competitor in the same market area, would have to examine the pertinent
books and records of Ormand before deciding on whether or not to go
through with the acquisition.
[10, 11] In E. L. Bruce Co. v. State, Del. Supr., 144 A. 533 (1958) it was
held that the fact that a shareholder is a competitor of the corporation does
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not of itself defeat the statutory right of inspection. If misuse of the
information obtained threatens harm to the corporation, it has a remedy in
the courts in an appropriate action. Compare also CreditBureauof St. Paul,
Inc. v. Credit Bureau Reports, Inc., Del. Ch., 290 A.2d 689, aff'd., 290 A.2d
691 (1972). I conclude that the ownership interests of plaintiffs in other
outdoor advertising companies is not sufficient under the facts presented to
defeat their right of inspection.

mI.
I next consider Ormand's argument that inspection should be denied
because of the bad faith plaintiffs have displayed and because they come to
a court of equity with unclean hands. In summary, Ormond contends that
plaintiffs' failure to take any normally expected action in regard to their
belief of mismanagement and waste, through tender offer, proxy fight,
notice to the corporate auditors, notice to other stockholders, or notice to the
board of directors or management, coupled with their use of the document
demand as a measure to persuade Jarrell Ormand to sell his stock, shows an
overriding improper purpose and bad faith which requires denial of the
demand. For this proposition Ormand relies on State v. Jessup & Moore
PaperCo., supra, and State v. United Brokerage Co., Del. Super., 101 A. 433
(1917).
In the former the defendant corporation charged that the inspection
demand was not made in good faith but rather it was intended to involve the
corporation in harassing and annoying litigation and to so disrupt its
business affairs that persons heavily interested in its welfare as stockholders might be compelled to purchase plaintiffs shares as the price of
peace. While the court there found that the corporation could not
substantiate this allegation, it did state as follows at 88 A. 450:
"Bad faith and improper motive of the kind alleged, would, if true,
deprive the [plaintiff] of any right to inspect the books of the corporation of which it is a stockholder ... "
Again, in United Brokerage, the record indicated that the plaintiff
shareholder, as a form of counter attack to separate charges made against
him by the corporation, threatened to exercise his right of inspection to gain
information to be used in bringing suits to annoy and harass the corporation unless either the corporation or its principal shareholder would agree to
purchase plaintiffs stock at the price he wanted. In denying the relief the
court observed that plaintiffs likely motivation to bring harassing and
vexatious litigation would be hostile to the best interests of the company and
the other shareholders. Ormand contends that the only difference between
this case and United Brokerage is that here plaintiffs, through the exercise
of their claimed right of inspection, are attempting to coerce Jarrell Ormand
into selling his stock to their group as opposed to forcing others to buy out
their interests. The principle, Ormand argues, is the same and thus
inspection should be denied.
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[12, 13] From the evidence in this matter, however, I am not convinced
that the purpose of plaintiffs is to seek information upon which to base a
suit which could properly be termed vexatious. From the deposition of
Jarrell Ormand and another director, which were admitted in evidence,
there appears at least some reason to believe that certain of the information
offered by Brunson has a factual basis which can either be confirmed or
clarified from the corporate records. To the extent plaintiffs seek inspection
as stockholders in order to protect their interests in the corporation, I fail to
see how they can be judged as proceeding in bad faith. Moreover, they have
made no secret of the fact that their group seeks to gain control of Ormand,
and to this end they have made filings with the Securities and Exchange
Commission. And, to the extent that they may have such a secondary
purpose as to which Ormand feels they are proceeding improperly, it is well
established by our precedents that it does not defeat their right to inspection
which is otherwise justified. On the facts of this matter, I conclude that
State v. United Brokerage Co. is also distinguishable and not controlling.
[14-16] As to the defenses of unclean hands, it was recently held by
former Chancellor Quillen in the unreported decision of DPF, Inc. v.
Interstate Brands Corp., Del. Ch., C. A. 4856, October 2, 1975 [reported
unofficially at 1 Del. J. of Corp. L. 458] that where it was conceded by the
pleadings in a § 220 proceeding that the plaintiff was a shareholder at the
time of the events as to which inspection was sought, an affirmative defense
based on the clean hands doctrine was immaterial and subject to a motion to
strike. Also, the purpose of the clean hands maxim is to protect the public
and the court against misuse by one who, because of his conduct, has
forfeited his right to have the court consider his claims, regardless of their
merit. As such it is not a matter of defense to be applied on behalf of a
litigant; rather it is a rule of public policy. Bodley v. Jones, Del. Supr., 59
A.2d 463 (1947). On the evidence presented I do not find the conduct of the
plaintiffs to be so shocking to the integrity of the Court as to require the
doctrine to be invoked against them.
IV.
Finally, while Ormand is willing to make its stock list available to
plaintiffs under certain conditions, it disputes that plaintiffs are entitled to
have it as a matter of right under § 220. In their demand letter plaintiffs
stated that the list of stockholders
"... is requested for the purpose of enabling the undersigned to
communicate with other Ormand stockholders on matters relating to
their interest in Ormand, including, among other things, the desirability
of changing the composition of the Board of Directors of Ormand."
Ormand relies on three factors which it claims are uncontested in the
record. First, the demand was purposely made after the regularly scheduled
shareholders meeting on July 29, 1976. Second, plaintiffs have stated that
they are not interested in mounting a proxy contest. Third, plaintiffs have
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stated that they are not interested in making a tender offer for Ormand
stock. This, Ormand says, puts the matter squarely within the holding of
Weisman v. Western Pacific Industries, Inc., Del. Ch., 344 A.2d 267 (1975).
[17, 18] In Weisman the plaintiff sought a list of stockholders
"... to communicate with other holders of shares of WPrs common
stock with respect to the management of WPI and the conduct of its
affairs."
The Court found this to be unspecific as to purpose standing alone. It also
found that there were no surrounding circumstances, such as an impending
shareholders meeting, tender offer, etc., which would support an expanded
reading of the demand in light of such circumstances. Accordingly, the relief
was denied, the Court stating as follows at 344 A.2d 269:
'Thus, it would appear clear that when an unspecific demand unrelated
to an imminent stockholders meeting or a tender offer or the like which
will affect plaintiff's interest as a stockholder is made as here.., such
an unspecific demand fails to meet the strict requirement of the statute.
Ormand contends that the demand here is equally unspecific and, by
plaintiffs own admission, unrelated to an impending event. Thus it asserts
that it has shown that the list is sought for no proper purpose under
Weisman.
This seems to highlight Ormand's approach to the defense of this case.
With admirable ingenuity it seeks to isolate certain matters from the whole
and then treat them as if they existed in isolation. As to the books and
records demand, Ormand at the last minute attempted to concede the
inspection as to certain specific matters without really admitting that
plaintiffs were legally entitled to it. Then, as if these matters never existed,
it proceeded to attack plaintiff's remaining general demands for certain
records as being too broad. As to the stock list demand, it culls the purpose
paragraph from the demand letter and says that it is unspecific because it
fails to relate to anything definite that is about to happen. While Weisman is
undoubtedly correct on its facts, it does not support what Ormand is
attempting to do here, as I view it.
In Weisman, as it is reported, there was a demand for a stock list only,
with no accompanying demand to examine books and records. Here
plaintiffs demanded both and did so by means of an eleven-page, single
spaced letter containing eight pages of itemized matters and events
comprising more than a dozen separate areas of inquiry into the books and
records of the corporation for the stated purpose of investigating the affairs
of the corporation and its subsidiaries for possible mismanagement, waste
and/or misappropriation. The same letter demanded the stock list so as to
communicate with other shareholders on matters relating to their common
interest. including, among other things, the desirability of changing the
board of directors. I do not feel that the demand for the stock list has been
made in a vacuum without regard to any related surrounding circumstances.
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So viewed, I conclude that Ormand has failed to establish under 8 Del. C.,
§ 220(c) that plaintiffs seek the stock list for an improper purpose.
On the other hand, I am satisfied that plaintiffs have established a
proper purpose to support their demand toexamine the books and records of
the corporation for the time period stated, and that the propriety of or
motivation behind any accompanying purpose is not sufficient to show
either overriding bad faith on their part or imminent threat to the business
interests of Ormand. I ask counsel for plaintiffs to submit a form of order, as
to which I will hear argument if counsel for Ormand feels it necessary.

