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the theory of corporate opportunity that the corporation is entitled to all
of the profits thereafter realized by Don Yerkes, Incorporated. Compare
.Pliegler v. Lawrence, Del. Supr., 361 A.2d 218 (1976).

CHAPIN v. BENWOOD FOUNDATION, INC.
No. 5305
Court of Chancery of the State of Delaware, Sussex
June 28, 1977
Plaintiff trustee of a charitable corporation brought action under DEL.
CODE ANN. tit. 8, § 225 to determine the validity of the election of new
trustees. A defendant, who had been a potential successor trustee under

a rescinded agreement, was appointed atuicus curiae with his expenses and
fees to be paid by the defendant corporation upon approval by the court.
The amicus curiae in a counterclaim requested both an accounting and a
preliminary injunction restricting charitable distribution of corporate assets pending the outcome and also served certain document requests and
notices to take depositions. Plaintiff asked to bifurcate the proceedings
since a prompt determination of trustee validity was deemed essential.
The court of chancery, per Vice-Chancellor Brown, denied the injunction
since the record demonstrated no imminent threat of irreparable injury.
The court avoided addressing the merits of bifurcation by holding that the
activities of the amicus curiae should be limited to the issues formed in
the complaint and that the counterclaim should be withdrawn and vacated
to the extent it seeks relief and discovery unrelated to the action under
section 225.
1.

Injunction 0 =

136(3)

An imminent threat of irreparable injury is required in order to
justify preliminary injunctive relief.
2.

Injunction (=-

136(3)

An injunction will never issue merely because it will do no harm.
3.

Amicus Curiae 0= 1

There is no right to be heard as anicus curiae, but only the privilege
to do so in the courts discretion.
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1

In the area of charitable trusts, there is precedent for the favorable
exercise of discretion for an amicts curme to be heard.
5.

Amicus Curiae C-

3

Anticus curiae is not a party to the action. He has no control over
the proceedings, no right to institute proceedings, and he must take the
case as he finds it.
BROWN, Vice-Chancellor

This case is presently in need of a decision on two pending applications, one for a preliminary injunction and the other for a bifurcation of
the proceedings.
The defendant Benwood Foundation, Inc. is a charitable corporation
of considerable assets designed originally by its charter and bylaws to be
managed and operated by a board of trustees composed of not less than
three nor more than five. In April 1977 the incumbent trustees determined to rescind an existing Succession Agreement which designated certain persons as successor trustees for the purpose of filling future vacandes which might occur on the board. At the same time two new trustees
were elected to the board increasing the total number of trustees from
four to five. Plaintiff Chapin, one of the trustees, then brought this action under 8 Del. C. § 225 to determine that the election of the present
trustees was validly accomplished. Joined as defendants were the corporation, the other trustees, persons designated as successor trustees under
the rescinded Succession Agreement, and others.
The defendant Harrison had been named as a potential successor
trustee in the rescinded Succession Agreement. He apparently felt the
need for someone to take an adversary position on the election issue, and
was willing to assume the role. Understandably, however, he did not feel
the need to personally bear the expense of taking on the corporation, its
trustees and everyone else involved simply to present another side of the
matter to the Court.
In view of this, all parties agreed to have the Court appoint Harrison
as amicus curiae with the understanding that such of his expenses and
counsel fees as approved by the Court would be paid by the corporation.
A consent order to this effect was signed on June 2, 1977.
Immediately, counsel for Harrison filed an answer to the complaint
and a counterclaim requesting both an accounting and a preliminary injunction restricting the authority of the trustees to make charitable distribution of assets pending the outcome of the litigation. Also served was
a request for production of documents covering a multi-year period and
notices for the deposition of the three previously incumbent trustees. Plaintiff responded with his motion to bifurcate the proceedings on the theory
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that a § 225 action is a summary proceeding by nature and that the amicas
was appointed on the express premise that a "prompt determination" as to
the validity of the present board was essential to the interests of the corporation and the charities which would otherwise receive donations from it.
Thus has a potentially amicable action swiftly mushroomed into full-scale
conflict.
The preliminary injunction aspect of the matter lends itself to easy
disposition. In essence, Harrison asks that the trustees be enjoined from
making charitable distributions to anyone other than those receiving such
distributions in 1976, and further that any distributions made not exceed
by more than ten per cent the amount of the gift in 1976. He says this
will permit the corporation to operate, but will safeguard against his fears
that the present trustees may be about to dispose of all or a major portion
of the corporation's assets.
[1, 2] The problem with this is that Harrison can show no facts
whatever to justify his fears. He simply asserts that he has word that certain of the trustees have given some consideration to disposing of the trust
corpus, but at this point he does not know when this might be contemplated, to whom disposition may be intended, nor to what extent. In this
regard our law is well-established that an imminent threat of irreparable
injury is required in order to justify preliminary injunctive relief. Bayard
v. Martin, Del. Supr., 101 A.2d 329 (1953), cert. den., 347 U.S. 944
(1954) ; Thomas C. Marshall, Inc. v. Holiday Inn, Inc., Del. Ch., 174
A.2d 27 (1961). An injunction will never issue merely because it will
do no harm. Allied Chemical & Dye Corp. v. Sted Tube Co., Del. Ch.,
122 A. 142 (1922). No imminent threat of irreparable injury is demonstrated by the present record.
As to the motion of the plaintiff to bifurcate the proceedings as they
have now developed, it too must be denied. Not necessarily, however,
because it is without merit, but because I find it unnecessary to address
its merit.
[3, 4] As noted, Harrison was appointed amicus curiae at the mutual
request and/or consent of the parties. To be so appointed represented
an exercise of discretion on the part of the Court based upon the assertion
that, as I understand it, it would be of assistance to the Court, not the
various litigants, to have Harrison take an adverse position to the plaintiff's prayer for relief under 8 Del. C. § 225. Indeed, there is no right to
be heard as ainicus curiae, but only the privilege to do so in the Court's
discretion. 3 C.I.S., Amicus Curiae § 2; A-. Jur. 2d, Amicus Curiae
§ 2. In the area of charitable trusts there is at least some precedent for
the favorable exercise of such discretion. Pollock v. Peterson, Del. Ch.,
271 A.2d 45 (1970).
The June 2 order appointed Harrison to take a -position "adverse to
that of the applicant Chapin!' It further authorized the law firm of
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Prickett, Ward, Burt & Sanders to enter an appearance and file an
answer on behalf of Harrison, and further to
"(c) Undertake whatever actions necessary to represent the
interests of those who are or may be opposed to the position of
the Applicant Chapin."
In signing this order I had assumed (erroneously it turns oIut) that
there was no question or uncertainty among the parties as to the extent of
the functions of the amicus. Harrison and counsel, however, apparently
assume that the above-quoted language places upon them full responsibility
to look into not only the legal ramifications surrounding the installation
of the new trustees but all affairs leading up to this event as well, including
the filing of pleadings, the pursuance of discovery and the introduction of
such new issues as might be unearthed. This not only exceeds the purpose
and intent of the order, but also the permissible powers of an amicus curiae.
[5] It seems to be fundamentally accepted that amicus curiae is not a
party to the action. He has no control over the proceedings, he has no
right to institute proceedings, and he must take the case as he finds it.
3 C..S., Amicus Curiae § 3; 4 Am. Ar. 2d, Amicus Curiae § 3. As stated
at 3 C.J.S. 1048:
"The office of an amicus curiae cannot be subverted to the use
of a litigant in the case, and it has been held that it is beyond his
office to involve the action of the court upon issues of fact not
confined to jurisdictional matters."
So here Harrison, by having been appointed amicus curiae in a § 225
action, has not been given license to embark upon a therapeutic purge of
the corporation and the activities of its management over the past several
years with an eye toward an eventual accounting, all at-the expense of the
corporation. Rather, he and his counsel have been asked to act as friend
of -the Court-not of the corporation and its named or potential charitable
beneficiaries-in determining .the validity of the procedures utilized in
comprising the present trustees. In other words, their activities should be
limited to the issues framed by the complaint. If claims for mismanagement, accountings, etc. are to be brought, the action must be accomplished
over a different route.
Consequently, and with the hope that this may clarify any misunderstanding I may have precipitated, it is my opinion that the counterclaim, to
the extent that it seeks relief other than under § 225, as well as any discovery unrelated to the § 225 action, should be withdrawn and vacated by
the amicus. Since evidence can only be offered by an anticus with leave
of Court, I am further of the opinion that some properly related need for
the trustee's depositions should be demonstrated before they are under-
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taken at corporate expense. I will be available to confer with counsel on
this as necessary.
In the meantime, for the reasons herein given, both the application for
a preliminary injunction and the application for bifurcation are denied.
IT Is So ORDaRm.

ALOYSIUS, BUTLER & CLARK ASSOCIATES, INC. v. FIRST
NATIONAL RETIREMENT SYSTEMS, INC.
No. 5232
Court of Chancery of the State of Delaware, Szssev
June 30, 1977
Judgment creditor of insolvent transferor corporation brought suit to
impress trust upon and obtain judgment against transferee corporation on
,the theory that the transfer of assets was a fraudulent conveyance as to
the creditor. Defendant asserted that plaintiff had an adequate remedy
at law in a money judgment, and thus the court lacked jurisdiction under
DEL. CODE ArNN. tit. 10, §342. The court of chancery, per Vice-Chancellor
Brown, held that the complaint contained sufficient allegations to defeat a
motion to dismiss for lack of jurisdiction and denied such a motion.
1.

547(4), 548(1, 3)

Corporations

0-

Equity

0== 10, 15

Fraudulent Conveyances C=- 237(2)
Equity has jurisdiction over a suit by a creditor to enforce liability
on a transferee as a result of a transfer of assets by a transferor corporation which thereby defrauds a creditor of the latter.

DEL.

CODE ANN.

tit. 10, § 342.
2.

, 547(4)

Corporations
Equity

0'

Fraudulent Conveyances C--

10, 15
230

Chancery has jurisdiction over actions commenced pursuant to the
Fraudulent Conveyances Act.
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Equity

0-

Fraudulent Conveyances C--
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10, 15
226

The right of defrauded creditors to proceed in chancery does not
depend on the Fraudulent Conveyances Act.
BRowN, Vice-Chancellor
The above-named defendant moved for a more definite statement, to
strike allegations of the complaint, to dismiss for failure to state a claim
and to dismiss for lack of equity jurisdiction. A dismissal was also
sought on the grounds of laches.
To confirm my rulings made in open court at the time of argument,
the motion for a more definite statement is denied; the motion to strike is
denied; the motion to dismiss for failure to state a claim is denied; and
the motion to dismiss on the grounds of laches is denied. As to the foregoing, IT Is So ORDERED.
judgment was reserved on the remaining motion to dismiss for lack
of jurisdiction. I offer the following as my decision on this remaining
item.
Plaintiff obtained a money judgment in the Court of Common Pleas
against First National Retirement Corporation of America, Inc. on May
8, 1975. The complaint alleges that at some point during 1975 all assets
of First National Retirement Corporation of America (it then being insolvent) were assigned and transferred to First National Retirement
Systems, Inc. without any provision for payment to the creditors of the
former. Plaintiff brings this suit to impress a trust upon First National
Retirement Systems, Inc. and to obtain judgment against it also for the
sum owed on the theory that the transfer of assets was a fraudulent conveyance as to creditors of the transferor.
First National Retirement Systems, Inc. now asserts that all plaintiff
is seeking is a money judgment against it, that consequently it has an
adequate remedy at law, and that this Court thus lacks jurisdiction pursuant to 10 Del. C. § 342. I think, however, that the complaint contains
sufficient allegations to defeat a motion to dismiss for lack of jurisdiction.
[1-3] It has been held on more than one occasion that equity has
jurisdiction over a suit by a creditor to enforce liability on a transferee as
a result of a transfer of assets by a transferor corporation which thereby
defrauds a creditor of the latter. Unemployment C. Comm. v. George W.
McCaulley & Son, Del. Ch., 22 A.2d 862 (1941) ; Berwick v. Associated
Gas & Electric Co., Del. Ch., 174 A. 122 (1934). It has also been held
that Chancery has jurisdiction over actions commenced pursuant to the
Fraudulent Conveyances Act, E. M. Fleischmann Lumber Corp. v. Resources Corp., Int., Del. Ch., 98 A.2d 506 (1953), and that the right of
defrauded creditors to proceed in Chancery does not depend on the
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Fraudulent Conveyances Act. Blumenthal v. Blumenthal, Del. Ch., 35
A.2d 831 (1944), aff'd 59 A.2d 216 (1945).
Accordingly, the motion -to dismiss for lack of jurisdiction is also
denied. IT Is So Opmmm.

IOLLINGSWORTH v. ESSENCE COMMUNICATIONS, INC.
No. 5312
Court of Chancery of the State of Delaware

July 15, 1977
In an action arising under DEf.. CODE AN. tit. 8, § 225 to determine
the validly elected directors of defendant corporation, plaintiff moved pursuant to Rule 37 to require that certain directors, being deposed, answer
questions. Defendant objected, claiming a corporate interest in the outcome of the case, similar to a corporate interest in a stockholder's derivative suit which gives rise to attorney-client privilege. Plaintiff contended
that the interests were not analogous.
The court of chancery, per Vice-Chancellor Hartnett, denied the motion on grounds that the privilege is available by common law, is applicable
absent fraud or tortious act, and that plaintiff had not shown sufficiently
compelling circumstances to justify setting aside the privilege. The court
held that the rule of law relative to attorney-client privilege is available to
corporations during pre-trial discovery in an action arising under DEL.
CoDE ANN. tit. 8, § 225.
1.

Witnesses (

198(1), 199(1)

The attorney-client privilege exists in Delaware as part of the common
law.
2.

Witnesses C-,

199(1), 201(1), 219(3)

The attorney-client privilege applies only if (1) the asserted holder
is or sought to become a client; (2) the person to whom the communication is made (a) is a member of the bar of a court, or his subordinate
and (b) in connection with this communication is active as a lawyer; (2)
the communication relates to a fact of which the attorney was informed
(a) by his client, (b) without the presence of strangers, (c) for the purpose of receiving primarily either (i) an opinion on law or (ii) legal
services or (iii) assistance in some legal proceedings, and not (d) for
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the purpose of committing a crime or tort; and (4) the privilege has been
(a) claimed and (b) not waived by a client.
3.

Discovery 0=
Witnesses C--

90
199(2)

The attorney-client privilege is ordinarily available to a corporation
even when the corporation is sued derivatively.
4.

Witnesses 0-

198(1)

An exception to the attorney-client privilege is extraordinary and
must be limited to the specific need which justifies it.
5.

198(1)

Witnesses 0:

Where an attorney-client privilege was claimed to exist, it must not
be otherwise in violation of a weightier public policy than the protection
of a client's confidence in his attorney.
6.

Witnesses 0=@ 201(2)

The existence of fraudulent or tortious activities of a client has been
long recognized as a reason for an exception to the attorney-client privilege.
7.

Witnesses ('-

198(1)

The attorney-client privilege is not absolute.
8.

Witnesses C

198(1)

The attorney-client privilege will be set aside if the circumstances are
sufficiently compelling; but only in strictly controlled situations where the
potential for abuse can be minimized.
9.

Discovery

=, 90

Witnesses C- 198(1)
The purpose of the privilege is to enable prospective litigants to avail
themselves of the services of those skilled in the law, without fear of publicity or that their confidences could, without their consent, be disclosed.
10. Witnesses 0;- 199(2)
The attorney-client privilege is just as necessary to a corporation involved in a DEL. Con. ANN. tit. 8, § 225 action as it is to a corporation
involved in a stockholders' derivative action.
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Vice-Chancellor

This action arises under 8 Del. C. § 225 1 and has been brought to
determine who are the validly elected directors of defendant, Essence
Communications, Inc. (Essence). During the pre-trial discovery plaintiff
attempted to ask certain questions of certain directors of Essence. Essence objected to the questions on the grounds of attorney-client privilege.
Plaintiff thereupon moved pursuant to Rule 37 to require the persons
being deposed to answer the questions.
The narrow issue presented by this Motion is whether the attorneyclient privilege is applicable. Plaintiff maintains that the test of whether
the privilege may be asserted is determined by the case of Valente v.
Pepsico, Inc., 68 F. IL D. 361 (D. Del. 1975), which supposedly established a balancing test in determining whether the privilege may be asserted. Plaintiff also cites Riggs Nat. Bank of Washington, D.C. v.
Zimmer, 355 A.2d 709 (Del. Ch. 1976), which plaintiff urges adopted
the principle of Valente in this Court.
Essence cites the cases of Mathes v. Cheff, 190 A.2d 524, 41 Del. Ch.
166 (1963) ; Graham v. Allis-Chalmers Mfg. Co., 188 A.2d 125, 41 Del.
Ch. 78 (Del. Supr. 1963); and Feinberg v. Arduser, unreported (CA.
#4668, 1976 Del. Ch.) in opposition.
Plaintiff concedes that the attorney-client privilege is applicable to
stockholder derivative suits but points out that while a corporation has an
interest in a stockholder derivative suit a corporation has no interest in a
proceeding under 8 Del. C § 225 and therefore there is no reason for the
attorney-client privilege to apply.
Defendants counter that Essence does have an interest in the outcome
of this suit and that this action, by analogy, is sufficiently similar to stockholder derivative suits that the rule of law relating to attorney-client
privilege in derivative suits should also apply to a suit arising under 8

Del. C. § 225.
[1, 2] The attorney-client privilege exists in Delaware as part of the
common law. Texaco, Inc. v. Plzoenix Steel Corp., 264 A.2d 523 (Del.
Ch. 1970).
As Chancellor Duffy said in that case:
Attorney-client privilege is established law in Delaware, not
by statute but by application of common law principles.... The
requisities of privilege are those stated by judge Wyzanskd in
1. 8 Del. C. §225 provides in part:
"Upon application of any stockholder, or any member of a corporation
without capital stock, the Court of Chancery may hear and determine the validity of any election of any director, member of the governing body, or officer of
any corporation, and the right of any person to hold such office, and, in case
any such office is claimed by more than I person, may determine the person
entitled thereto; and to that end make such order or decree in any such case as
may be just and proper, with power to enforce the production of any books,
papers and records of the corporation relating to the issue. . . .'
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United States v. United Shoe Machinery Corporation, 89 F.
Supp. 357 (D. Mass. 1950), an opinion which is now regarded
as landmark:
"The privilege applies only if (1) the asserted holder of the
privilege is or sought to become a client; (2) the person to whom
the communication was made (a) is a member of the bar of a
court, or his subordinate and (b) in connection with this communication is acting as a lawyer; (3) the communication relates to a
fact of which the attorney was informed (a) by his client (b)
without the presence of strangers (c) for the purpose of securing
primarily either (i) an opinion on law or (ii) legal services or
(iii) assistance in some legal proceeding, and not (d) for the
purpose of committing a crime or tort; and (4) the privilege has
been (a) claimed and (b) not waived by a client."
[3] The attorney-client privilege is ordinarily available to a corporation even when the corporation is sued derivatively. Graham; v. AllisClwlmners Mfg. Co., 188 A.2d 125, 41 Del. Ch. 78 (Del. Supr. 1963).
The case of Riggs Nat. Bank of Washington, D.C. v. Zimmer, supra,
permitted discovery of material allegedly subject to the attorney-client
privilege. Its applicability, however, was limited to an express trust where
the trustees obtained a written legal opinion for the benefit of the trust.
That case was also limited to the production of a writing. As Chancellor Quillen said: "It should be noted that the motion to compel is
directed to a single document in a specific litigation context."
[4] It is easy to understand why this is so. An exception to the
attorney-client privilege is extraordinary and must be limited to the specific need which justifies it. It is far easier to rule on the admissibility of
a written document than it is to throw open the doors by permitting
unfettered oral examination.
The attorney-client privilege is too basic to our law to permit it to
be disregarded lightly or under uncontrolled conditions.
The case of Valente v. Pepsico, Inc., supra, also permitted discovery
of documents alleged to be privileged. That case is, of course, not binding on this Court. Assuming, arguendo, that it is correct, however, it is
still not applicable to the facts of our case.
In Valente, Judge Wright held that due to the circumstances in the
case, the attorney-client privilege would not prevent the discovery of the
documents.
The circumstances were that defendant was alleged to haqie fraudulently breached a fiduciary obligation to minority stockholders by not disdosing the tax consequences of a merger. The information was believed
to be needed to enable the minority stockholders to properly evaluate an
offer to purchase their shares.
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The material sought was letters of attorneys setting forth the tax
consequences of the merger.
[5] The Court held that where an attorney-client privilege was
claimed to exist it must not be otherwise in violation of a weightier public
policy than the protection of a client's confidence in his attorney.
Based on the facts before the Court and the allegations of fraud and
misrepresentation, the Court allowed the production of the letters.
The Court indicated, however, that the ruling was confined to the
narrow issue before the Court.
[6] The existence of fraudulent or tortious activities of a client has
been long recognized as a reason for an exception to the attorney-client
privilege. United States z. United Shoe Machinery Corporation, 89

F. Supp. 357 (D. Mass. 1950).
[7, 8] I agree that the attorney-client privilege is not absolute. It
must yield to the interests of justice. If the circumstances are sufficiently
compelling, it will be set aside. It will not be set aside lightly, however,
and it should be set aside only in strictly controlled situations where the
potential for abuse can be minimized.
[9] The purpose of the privilege is to enable prospective litigants to
avail themselves of the services of those skilled in -the law, without fear of
publicity or that their confidences could, without their consent, be disclosed. Wise v. West. Un. Tel. Co., 36 Del. 456 at 465, 178 A. 640 (Del.
Super. 1935).
[10] The attorney-client privilege is just as necessary to a corporation involved in an 8 Del. C. § 225 action as it is to a corporation involved
in a stockholders derivative action.
In my opinion, there has been an insufficient showing of such circumstances as would justify permitting plaintiff, by oral deposition, to seek to
learn the conversations which took place between the counsel for the corporation and its directors.
It is difficult to apply the rule of the attorney-client privilege except on
a situation by situation basis. Although the record is sparse here, I assume
that there was no waiver of the privilege by the presence of others or by
disclosure -to others. I also assume that the criteria set forth in United
Shoe, supra, are present.
I therefore hold that the attorney-client privilege applies to actions
commenced under 8 Del. C. § 225 and that plaintiff has not sustained the
burden of showing sufficient cause to set aside the privilege in this case,
at this time.
I have also considered the unreported case of Feinberg v. Arduser,

(Del. Ch. C.A. #4668-N.C. Co. 10/18/76).
An unreported case is, of course, not stare decis. Although the question of attorney-client privilege was raised, the Opinion does not discuss
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this facet in detail. I do note, however, that my decision is not in conflict
with the ruling in FPeinberg.
The Motion is denied.
So ordered.

WILMINGTON TRUST v. LEE
Nos. 4000, 4241 & 4924
Court of Chancery of the State of Delaware, New Castle
January 19, 1978
Plaintiff, British-American Insurance Co., a Bahamian limited liability
company, brought an action for specific performance of a provision of an
agreement with Peninsular Life Insurance Co., Atlantic Southern Insurance
Co. and Trustees of Pension Trust. The provision specified that shares in
George Washington Corp. purchased by the Peninsular Group from
British-American were to be exchanged for British-American shares.
Defendants sought entry to an order rescinding -the provision. They
claimed a mistake in the inducement in plaintiff's interpretation of a
Bahamian law as preventing British-American from acquiring its own
shares in a direct exchange. Plaintiff denied a mistake in the inducement,
alleging that such an acquisition was unlawful under Bahamian law for a
limited liability company such as British-American.
Both parties filed cross-motions for summary judgment.
The court of chancery, per Chancellor Marvel, in denying defendants'
motion for summary judgment, found -that the actual reason for defendants'
failure to perform was that the appraised value of the GW shares was
lower than the market price. Defendants contended that to hold them to
-theagreement would work a hardship, but the court held that where there
has not been overreaching, parties are bound to their agreement, even
though the terms of the settlement might be less beneficial to one party.
Because it was uncertain whether provisions of the contract would violate
state or federal laws, the court also denied plaintiff's motion for summary
judgment and would not order specific performance, The case was remanded for trial.
1. Exchange of Property 0= 10
Where parties under Bahamian law could not legally participate in
direct exchange of shares, fact that alternative methods were not used
does not nullify agreed-to purchase and exchange.
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Contracts C 93(1)
Where both parties to a contract correctly interpret a law under which
the parties have made the contract, one party cannot then claim mistake
in the inducement in interpretation of the law.
2.

Contracts C-- 1
The mere fact that the bargain made in the settlement agreement may
be of less benefit to defendants than they had anticipated does not relieve
them of their responsibility under the terms of the settlement agreement.
3.

Equity C--- 1, 23
It is inequitable to allow defendants summarily to benefit from certain
portions of a possibly unlawful agreement and then to permit them to rely
on such illegality as a defense once it had become financially expedient for
them so to do.
4

Specific Performance C=- 8, 55
Denial of specific performance as prayed for on plaintiff's motion for
summary judgment is up to the discretion of the court, on a showing of
possible illegality.
5.

Judgment C- 178
Differences as to material facts prevent summary judgment and require that the case go to trial.
6.

Chancellor
The latest action (C.A. 4924) in this consolidated litigation seeks the
granting of an order specifically enforcing the terms of an agreement under
the .terms of which the first two of the above consolidated actions were
purportedly settled, this third action, namely C.A. No. 4924, having been
subsequently consolidated with the earlier actions.
The present litigants, namely British-American Insurance Co., Ltd.,
which is in effect plaintiff, and Peninsular Life Insurance Co., Atlantic
Southern Insurance Co., and Trustees of Peninsular Pension Trust, which
are in effect defendants, are intervenors in the basic litigation involved in
the earlier cases.
The settlement agreement, the specific performance of which is now
sought to be ordered, came about as a result of what was hoped to be the
end of a contest between certain beneficiaries of the McMillen trust over
control of a group of insurance companies, which, in turn, were controlled
by the trust.
The basic litigation, of which the latest action is, as noted, a sequel,
was initiated by the filing of two petitions for instructions by the WilMARVEL,
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mington Trust Company as the trustee of the so-called McMillen Trust,
such actions I having been consolidated prior to what was expected to be
their ultimate disposal. However, because of the alleged failure of the
Peninsular Group -to carry out the terms of paragraph 5.3 of the settlement
agreement, British-American instituted the present action against the
Peninsular Group which action, as noted above, seeks the granting of an
order for specific performance of such agreement.
Under the terms of the settlement agreement, Mr. Laurence F. Lee,
Jr. agreed to relinquish his interests in all of the McMillen companies
except those held by him in the George Washington Corporation. To
accomplish such result, Mr. Lee agreed to exchange his common shares of
British-American for those shares of common tock of George Washington
Corporation held by the Peninsular Group and British-American, the parties having agreed to an independent stock appraisal prior to the proposed
exchange.
British-American's participation is the exchange with Mr. Lee was
to be indirectly accomplished by means of the provisions of paragraph
5.3 so that instead of British-American surrendering its George Washington shares directly to Mr. Lee in exchange for his British-American
shares, paragraph 5.3 provided that the Peninsular Group purchase, at the
appraised price, the proportionate number of George Washington shares
held by British-American which would have been exchanged by BritishAmerican had it participated directly in the exchange. In other words,
the Peninsular Group was to purchase George Washington shares from
British-American which shares were thereafter to be ultimately exchanged
for Mr. Lee's British-American shares at a ratio which gave the Peninsular Group shares of British-American an appraised value which matched
the price paid to British-American.
The apparent basis for the special treatment thus accorded BritishAmerican under Paragraph 5.3 of the settlement agreement was the view
that, under Bahamian law, British-American was precluded from acquiring its own shares in the contemplated exchange. The very terms of
Paragraph 5.3 suggest the reasons for the choice of the language used in
such special provision. It reads as follows:
"Because British-American may not legally acquire any of
its own shares, British-American shall, prior to the exchange with
Lee, sell to Peninsular, Pension Trustees and Atlantic Southern,
in the same proportions or their present GW shareholdings or in,
such other proportions to which they may agree, its 261, 735
common shares of GW as provided hereafter."
The complaint in this latest action charges that the Peninsular Group
has failed to carry out the above provision of the agreement. By way of
counterclaim, however, defendants seek the entry of an order rescinding
1. C.A. Nos. 4000 and 4241.
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paragraph 5.3 on the ground that its inclusion in the settlement was the
result of a mistake or a misrepresentation of Bahamian law, or altematively, that the provision is in itself illegal. British-American and the
Peninsular Group have filed cross-motions for summary judgment and
this is the decision of the Court on such motions.
The' essence of defendants' counterclaim for rescission of paragraph
5.3 of the agreement is that the negotiation and execution of the settlement
agreement were improperly effected as a result of a mistake or misrepresentation of Bahamian law concerning British-American's inability to
acquire its own shares in connection with the exchange of stock, as originally contemplated. Because of this mistake or misrepresentation, according to defendants, the parties to the settlement agreement mistakenly
included paragraph 5.3 within its provisions.
Plaintiff, on the other hand, denies that there has been a mistake in
the parties' interpretation of the Bahamian precedents which control the
testing of the proposed transaction. In fact plaintiff strenuously maintains that it is still unlawful for a limited liability company, such as
British-American, to acquire its own shares in the type of transaction here
in issue.
Defendants' basic contention is that the statement contained in such
paragraph is inappropriate in light of the existence of alternate means by
which the same result might have been accomplished without any question
of possible illegality being raised. Thus, alternatives suggested by defendants are a procedure for a reduction of capital as well as the payment of a stock dividend. However, plaintiff questions the feasibility of
such alternatives, and stresses the impropriety, under United Kingdom
precedents, of a limited liability company, such as British-American, using
its own funds for the purchase of its own shares.
[1, 2] First of all, I am satisfied that the basic purpose of the transaction here in issue was to remove Mr. Lee from not only the management
of the financial affairs of British-American but from the entire Peninsular
Group. Because the parties were reasonably of the view that BritishAmerican could not legally participate in the direct exchange as proposed,
the paragraph 5.3 provision 'was hit upon in order to meet the wishes of
British-American. And since British-American apparently could not under
Bahamian law lawfully acquire its own shares in the same manner as
members of the Peninsular Group, there does not appear to have been a
mistake or misrepresentation with respect to the statement contained in
paragrapA 5.3. The fact that British-American might have circumvented
the possible illegality of a direct exchange by the utilization of the alternate procedures suggested above does not nullify the validity of the purpose
of paragraph 5.3. It was at the time and apparently still is unlawful under
Bahamian law for British-American to acquire its own shares in a direct
exchange. The Peninsular Group's dissatisfaction with the arrangement
and subsequent discovery of alternate procedures, in my opinion, should
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have been raised prior to its consent to a settlement and not after the
Peninsular Group had determined that it would be unprofitable for it to
abide by their agreement. The record appears to indicate that such
alternatives were not even considered, during the negotiations leading to
the settlement here in issue.
This Court's opinion of July 20, 1976 underscores the actual reason
for defendants' dissatisfaction with the settlement agreement, the Court
stating:
"Obviously, the underlying force at work here is money. As
the plaintiff notes, if the appraised value of the GW shares were
lower than the market price, defendants would not now be seeking to rescind paragraph 5.3."
However, after defendant came to realize that the contemplated appraisal
would require them to pay more for George Washington shares than they
had anticipated, they refused to live up to their agreement. The later
interpretation defendants sought to place on paragraph 5.3 is, in my opinion, at best an ex post facto attempt to seize upon a provision, which was
literally correct when made, and then to shade its force and effect by raising possible alternate procedures by which the basic rule may be circumvented.
Defendants' motion for summary judgment for rescission of paragraph 5.3 on the basis of mistake or a misrepresentation of Bahamian
law is therefore denied.
Defendants contend that in granting or denying specific performance,
this Court has traditionally involved itself in an exercise of judicial discretion as to whether or not to withhold the remedy on a showing of any
unfairness or hardship to the party against whom such relief is sought,
Cook v. Fusselman, Del. Ch., 300 A.2d 246, 251 (1972). Defendants
suggest that the specific performance of paragraph 5.3 would work a harsh
and inequitable result on defendants while at the same time bestowing an
unwarranted windfall upon British-American at the Peninsular Group's
expense. Essentially, defendants contend that none of the parties was
aware of the fact that such a large disparity between the George Washington appraisal and the market prices could conceivably have resulted. According to defendants, the result is so harsh and one-sided as to be
inconsistent with the actual intent of the parties. In support of their
position, defendants cite 4 Pomeroy's Equity Jurisprudence, Section
1405(a) (5th ed., 1941), which provides:
The elements which peculiarly affect the equitable character
of the agreement and of the remedy are the following: The contract must be perfectly fair, equal, and just in its terms and in its
circumstances. If, then, the contract itself is unfair, one-sided,
unjust, unconscionable, or affected by any other inequitable feature; or if its enforcement would be oppressive or hard on the
defendant, or would prevent his enjoyment of his own rights, or
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would work any injustice. .

.

. specific performance will be

refused......
I am not prepared, however, on the present record, to hold that the
undisputed facts now before the Court are sufficiently similar to those in
Cook v. Fusselman, supra, to warrant the denial of specific performance
for plaintiff short of trial. In the case of Cook v. Fusselman, supra, the
defendant's cross-claim for specific performance was denied on the basis
of unclean hands, 2 Pomeroy's Equity Jurisprudence Sec. 400 (5th ed.,
1941). In the cited case, the defendant had sought to enforce a bargain
which he had forced from a badgered board of directors which was also
under pressure from another defendant. However, I am satisfied that
the material facts of this case are sufficiently different from those of the
cited case as to make the cited case distinguishable.
[3] If, as was suggested in this Court's July 20, 1976 opinion, the
parties reached an agreement on the inclusion of paragraph 5.3 of the
settlement agreement in order to guard against the possible uncertainty
of the law of the Bahamas, there appears to be no good reason why they
should not be bound by its terms. In other words, the mere fact that the
bargain made in the settlement agreement may be of less benefit to defendants than they had anticipated does not necessarily relieve them of
their responsibility under the terms of the settlement agreement. According, this is not, in my opinion, a clear-cut case of over-reaching or the
result of unbalanced bargaining positions. Further development of the
record will no doubt elicit the reasons as to why paragraph 5.3 was
included in the settlement agreement.
In response to British-American's prayer for specific performance,
the Peninsular Group contends that specific performance of paragraph
5.3 will require the Peninsular Group to purchase shares of George Washington at an appraised price which is substantially higher than the market
price for those shares. This, defendants contend, is violative of the insurance laws of Florida and Puerto Rico which govern Peninsular and
Atlantic Southern respectively since those laws presumably provide that
I* * * no security or investment shall be eligible for purchase at a price
above its market value.* * *"

It is also alleged that consummation of

the transaction here in issue would force the Pension trustees to become
involved in similar violations of the Pension Reform Act of 1974.
Defendants go on to suggest that this Court's July 20, 1976 opinion
was erroneous and without authority to support it and therefore should
not be considered the law of the case. The Court stated in such opinion:
"I do not believe that these defendants should be able to
raise the illegality second defense for this portion of the agreement only. Obviously the defendants do not ask the Court to
consider price in other portions of the agreement. They cannot
pick and choose where they are going to wear their halos."
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[4] As I read the above, the Court was simply questioning the force
and effect of the defense of a claimed illegality in light of defendants'
active participation in the drawing up of the settlement agreement. Thus,
what defendants are perhaps basically seeking to assert is the unlawfulness of their own actions as a defense against plaintiff's efforts to bring
about enforcement of the agreement. It would, however, in my opinion,
be inequitable to allow defendants summarily to benefit from certain portions of a possibly unlawful agreement and then to permit them to rely
on such illegality as a defense once it had become financially expedient
for them so to do. In other words, the clean hands doctrine works both
ways, not only for a party seeking specific performance, but also for a
claimant who seeks to defend against an action for specific performance
by way of a defense based on alleged illegality. Litigants must have clean
hands in order to obtain equitable relief or successfully to defend against
a claim for such form of relief.
[5, 6] The defense of illegality, of course, raises the question of
whether or not the Court may grant specific performance as prayed for
on plaintiff's motion for summary judgment. If the granting of such relief
would require the sanctioning of the commission of illegal acts, the granting of specific performance would obviously be improper, Devlin v. Brown,
101 R.I. 569, 225 A.2d 664 (1967). It is regretable, of course, that this
long-pending litigation must go to trial, but, in my opinion, there are on
the present record, notwithstanding the opinion of eminent British counsel
as to the force and effect of paragraph 5.3, differences as to material facts
which requires that the case be tried, thus making the granting of summary judgment for either side inappropriate. I therefore conclude that
the facts and circumstances surrounding the making of the so-called settlement agreement must be closely examined after trial before a final judgment may be entered. Accordingly, plaintiffs' motion for summary
judgment must also be denied.
An appropriate form of order may be submitted on notice.

SAVIN BUSINESS MACHINES CORP. v. RAPIFAX CORP.
No. 5331
Court of Chancery of the State of Delaware, Suessex
February 15, 1978
Plaintiff, Savin Machines Corp., brought an action as shoreholder of
defendant, Rapifax Corp., for a preliminary injunction preventing a contemplated issue of stock by Rapifax to its only other shareholder, Ricoh
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Co. Plaintiff claimed that this issuance of stock constituted a deliberate
"squeezing out" of Savin's present minority positions and its interest in
contributing to the affairs of Rapifax in violation of the fiducitry duty
owed by a majority shareholder to the minority under Delaware law.
The court of chancery, per Vice-Chancellor Brown, held that the fiduciary
obligation of majority to the minority was not affected by the mere act
of increasing the already existing control of the corporate machinery which
gives rise to that obligation; and that the majority act of increasing its
representation through the purchase of authorized stock equally available
to the minority shareholder would not, of itself, constitute a breach of
that fiduciary duty as would support a preliminary injunction. Plaintiff's
motion for preliminary injunction was denied.
1.

Injunction 0=- 136(1), 151

In a decision at the preliminary injunction stage, the burden is upon
the moving party to demonstrate the likelihood that it will prevail upon
the merits at a final hearing.
2.

Injunction 0=- 136(1), 151

In a decision at the preliminary injunction stage, the burden is upon
the moving party to demonstrate that it will suffer irreparable injury
during the interim if the present status quo is not maintained.

3.

Corporations 0--

97, 408

Where a corporation is financial distress issues stock as a means to
raise needed capital, its directors are given considerable latitude in fixing
the price for the issuance.
4.

Corporations Cz=

74

No stockholder of a Delaware corporation shall have any pre-emptive
rights to subscribe to additional issues of stock unless the certificate of
incorporation expressly so provides. DEL. CODE ANN. tit. 8, § 102(b) (3).
5.

Corporations 0--

200

The purpose of the right of cumulative voting is to afford to a minority of the voting stock an opportunity to elect one or more directors;
however, it does not assure a minority stockholder a representation in any
event because this right is purely incident to stock and not to individuals.
6.

Corporations C--

200

When corporate stock is divided into voting classes, with each class
having a separate right to elect a certain number of directors, the right to
vote any given class is dependent upon the combination of a sufficient
number of shares to control the vote of that class.
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Corporations O= 174, 189(1)
Equity

0-

21

It is within the responsibility of an equity court to scrutinize a corporate act when it is alleged that its purpose violates a fiduciary duty owed
to minority stockholders.
8.

Corporations 0=

174, 182.3

Those who control corpbrate machinery owe fiduciary duty to minority
in the exercise thereof over corporate powers and property, and the use
of such power to perpetuate control is a violation of that duty.
9.

Corporations C-

584

A majority stockholder need not sacrifice its own interest in dealing
with a subsidiary; but that interest must not be suspect as a subterfuge,
the real purpose of which is to rid itself of unwanted minority shareholders in the subsidiary.
10. Corporations 0-

282, 584

The right of minority shareholders not to be frozen out of the corporate entity in the absence of a proper corporate purpose does not seem to
translate into a corresponding minority right to be frozen into the board
of directors where stock ownership interests do not otherwise support it.
11. Corporations 0-

174

The fiduciary obligation of the majority to the minority would not
seem to be affected by the mere act of increasing the already existing
control of the corporate machinery which gives rise to that obligation.
12. Injunction

O= 137(1)

Corporations C

174, 182.3

The majority's act of increasing its representation through the purchase of authorized stock equally available to the minority shareholders
does not, of itself, constitute a breach of the fiduciary duty owed the
minority as will support a preliminary injunction.
BROWN, Vice-Chancellor
Presently before the Court for decision is the application of the plaintiff Savin Business Machines Corporation ("Savin"), a shareholder of
the defendant Rapifax Corporation, ("Rapifax") for a preliminary injunction preventing a contemplated issue of stock by Rhpifax to its only other
shareholder, Ricoh Company, Ltd. ("Ricoh"). This application comes in
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the midst of ongoing litigation brought by Savin derivatively on behalf
of Rapifax as well as directly against Ricoh. The claims and counterclaims in the litigation involve a multitude of complex factual issues.
However, the question presented by the present application is a relatively
narrow one.
Rapifax was formed in 1973, basically as a result of the combined
effort of Savin, Ricoh (a Japanese corporation) and CBS, Inc. Its
primary purpose was to develop a market for (or develop and market as
the case may be) a rapid-speed facsimile transmission device. Because it
was contemplated that Rapifax would lease rather than sell these facsimile
machines, it was understood that an initial infusion of capital in considerable amounts would be required so as to support the corporate operations of Rapifax until such time as income from rentals could produce
a profit over and above the cost of getting machines in place.
As noted in a previous decision concerning this matter, see Savin
Business Mach. Corp. v. Rapifas Corp., Del. Ch., 375 A.2d 469 (1977),
Rapifax was structed (carefully structured I am told) to have five classes
of common stock. Class E stock has no voting rights. As to the others,
Classes A, B and C each have the right to elect three members to the
board of directors. Class D has the right to elect one director. As the
result of events which it is unnecessary to detail at this time, Ricoh now
owns 710,000 shares of Class B, 710,000 shares of Class C and 322,000
shares of Class D. Initially, Ricoh was issued only Class C stock, but
it has since purchased Class B stock from Rapifax as well as additional
shares of Class C. It has also purchased the preferred stock originally
issued to CBS, Inc. and has converted it into Class D shares. Thus Ricoh
owns all of the presently outstanding shares of Classes B, C and D.
Savin was initially issued 138,000 shares of the Class A stock and,
unlike Ricoh, Savin has made no additional purchases from Rapifax even
though it has been suggested, at least in recent months, that it do so.
Thus, Savin's aforesaid holdings constitute all presently outstanding shares
of Class A stock and, as a consequence of the foregoing, Savin now has
the right to elect three directors while Ricoh can elect seven. The present
board of directors reflects this seven to three voting power.
Against this background, the matter which has brought the parties
before the Court on this preliminary injunction application is as follows.
While the affairs of Rapifax. are making progress, it is again in need of
funds. (Savin argues in its overall suit that this as well as prior cash
needs of Rapifax were contrived by Ricoh and that they were not actual
needs. For the purpose of this application, however, Savin is not relying
on this factor as I understand it.) Accordingly, Ricoh has made an offer
to Rapifax to again advance additional capital in return for another issue
of stock and the execution of a new loan agreement on terms proposed by
Ricoh. Through its Ricoh-controlled board, Rapifax resolved on February 9, 1978 to accept this offer which, because of alleged requirements of
the Japanese government, must be effectuated by Ricoh by February 15,
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1978--or very shortly thereafter. The significant factor is that this time
Ricoh's offer requires that it be issued 699,000 shares of Class A stock.
Specifically, Ricoh is to be issued 699,000 shares of Class A stock and
21,000 shares of Class D stock, fully paid, at a price of $3.00 per share.
However, the sum represented by this issue (apparently being $2,160,000)
will not be received in cash by Rapifax, but rather it will be credited
against existing loan obligations owed by Rapifax to Ricoh. In addition,
Ricoh will loan Rapifax another $6,000,000 at 8 per cent interest, but
which loan is subject to the following condition of default as set forth in
the loan agreenent:
"[In the event that a] lawsuit (other than Savin Business
Machines Corporation,et al. v. Rapifax Corporation,et al.) shall
have been brought naming Borrower [Rapifax] as defendant,
or any interim or final ruling or other order or development in
any lawsuit, arbitration or administrative proceeding (including
Savia Business Machines Corporation,et al. v. Rapifax Corporatiot, et al. [the present action]) shall be made or occur, which,
in the opinion of Lender [Ricoh], will have, or threaten to have,

a materially adverse effect upon the financial position or the business of Borrower (including any claim, ruling or order which
would cancel, suspend or terminate the voting rights of, any
substantial portion of the outstanding shares of Borrower's stock
but not including the mere pendency of claims by the Savin
companies in Savin B siness Machines Corporation et at. v.
Rapifax Corporation,et at.) unless, in any such event, the loan
is fully repaid within 30 days thereafter."
Savin seeks to enjoin this proposed issues of Class A stock or, alternatively, to permit its issuance but to enjoin the right of Ricoh to vote
such Class A shares pending the outcome of this litigation. In support
of this position, Savin relies upon the report of an independent investment
banking firm to the effect that Ricoh stock is presently worth far more
than the $3.00 per share figure for which it will be issued to Ricoh. Even
apart from this, however, Savin argues that the entire transaction is shaped
by Ricoh's obvious design to remove Savin from representation on the
Rapifax board, and that as such it constitutes a deliberate "squeezing out"
of Savin's present minority position and its interest in contributing to the
affairs of Rapifax in violation of the fiduciary duty owed by a majority

shareholder to the minority under Delaware law. Relying on the recent
decisions of Singer v. Magnavox Company, Del. Supr., No. 289, 1976
(September 23, 1977) ; Tanzer v. International General Industries, Inc.,
Del. Supr., 379 A.2d 1121 (1977) and Kemp v'. Angel, Del. Ch., C.A.
No. 5442 (December 7, 1977) as well as -theearlier decision of Bennett v.
Brenil Petroleum Corporation,Del. Ch., 99 A.2d 236 (1953) which was
given weighty consideration by our Supreme Court in Singer, Savin
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argues that regardless of the fairness and adequacy of price an otherwise
lawful maneuver by a majority shareholder having no other purpose than
the forced removal of a minority shareholder from its equity position constitutes a violation of the majority shareholder's fiduciary duty and is thus
actionable. .
Savin points out that Ricoh has offered no other reason as to why it
is insisting now on Class A stock, and that as a result it has thereby
conceded that its true purpose is to remove Savin from representation on
the Rapifax board of directors. Savin feels this to be further illustrated
by the fact that although the supposed justification for the new stock issue
is the need of Rapifax for immediate cash, Ricoh is providing no cash but
is merely cancelling a portion of the debt already owed to it, thus strengthening the equity of Rapifax at best. And, if further evidence of bad faith
is needed, Savin points to what it characterizes as the "onerous" term of
the loan agreement which empowers Ricoh to call the loan and destroy
Rapifax in the event that Savin should be successful in this very application. Dwelling on the "entire fairness" standard announced in Singer
and Tanzer, and on the fact that Ricoh, as controlling shareholder of Rapifax, stands on both sides of the transaction, Savin urges that the burden
lies upon Ricoh here, and that since it has failed to carry it, preliminary
injunctive relief against the proposed stock issue is appropriate.
Not surprisingly, Rapifax and Ricoh stand together in resisting
Savin's application. Rapifax says that its position has remained relatively
consistent since it came into being. It is in a start-up business and it needs
money-now as then. It points out that Savin's position has also been
consistent since Rapifax came into being, namely, it chooses to put no
more money into the venture even though Ricoh has poured in several millions of dollars since the initial issue of stock. Rapifax indicates that it
is content to accept money and issue stock to either but, since Savin is
unwilling and since its own present negative net worth condition preventa
normal borrowing, it feels that it should not be prohibited from accepting

the only offer it has-that of Ricoh.
From Ricoh's viewpoint, it does not dispute the fact that it is seeking the Class A stock so as to be able to vote the Class A shares as well
as all the others. However, it does not consider this intention to be as
vile as Savin would have it viewed. It points out that 1.4 million Class A
shares are authorized and that it seeks only 699,000, or less than half. It
says that it has tried unsuccessfully at least since 1976 to have Savin purchase more shares in Rapifax. It points out that Savin has 138,000

Class A shares and that by the very offer which Rapifax has accepted
there is a condition imposed by Ricoh that Savin have a period of 30 days
after acceptance in which to purchase up to 598,000 shares of any class of
Rapifax stock it desires, specifically including Class A stock so that Savin
may preserve whatever rights it may have to elect the Class A directors.
Ricoh further says that the stock which it is now acquiring is the
balance of a $6 million share issue authorized by Rapifax in 1976. Ricoh
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took $3.7 million of that issue (at $3.00 per share) and left the rest for
Savin. Thus Ricoh says it is now purchasing the shares reserved for,
but unwanted by, Savin and that under these conditions it fails to see why
Savin should be entitled to retain its 30 per cent representation on the
board. Ricoh points out that once the presently contested shares are issued, Savin will own 5.31 per cent of the total outstanding shares of Rapifax, and Ricoh professes to be aware of no rule of law which entitles a
5.31 per cent shareholder to a continuing right to 30 per cent representation on the board of directors. Under these conditions, Ricoh seeks to
know why it should be limited to purchasing $2 million worth of Class B,
C or D stock since it would be the equivalent of paying that amount for
nonvoting stock. In short, Ricoh fails to see how it could have been more
"entirely fair" since it has consistently made room for Savin to maintain
its board representation provided it would simply do that which Ricoh
has been doing-come up with needed capital.
As to the price being paid for the stock, Ricoh has its own investment firm analysis which indicates the $3.00 per share figure to be reasonable. In addition, Ricoh observes that CBS, Inc. was in the Rapifax
venture from the beginning and that since the inception of the present
controversy between Ricoh and Savin, Ricoh has purchased the interests
of CBS, Inc. at the equivalent of $3.00 per share. Moreover, since Savin
is contending that the Rapifax stock may have a value as high as $20 per
share, Ricoh cannot understand Savin's reluctance to purchase unless, of
course, it has some other motive.
As to the default provision in the loan agreement, Ricoh says that this
is basically the same as a similar default provision contained in a previous
loan agreement about which Savin had no objection. Aside from that,
Ricoh sees nothing unconscionable about being able to call a loan in the
event that a court decision subsequently deprives it of the extent of control it had over the affairs of the borrower at the time the loan was made.
In sum, it is Ricoh's position that at this preliminary injunction stage
the burden is still on Savin to demonstrate a probability of ultimate success on the merits rigardless of whether it is the eventual burden of Ricoh
to show the "intrinsic fairness" or the "entire fairness" of the proposed
transaction. Perhaps what Ricoh is contending is that at this point (and
stated negatively) the burden is on Savin to establish that in all probability
Ricoh will be unable to prove the fairness of the stock issue at trial. Because of the factors recited previously, Ricoh and Rapifax urge that Savin
has failed to do so and that the application must be denied.
Savin's response to Ricoh's "refusal-to-contribute" argument is threefold. Citing Bennett v. Breuji Petroleumn Corporation, supra, and other
cases, Savin argues that a minority shareholder has no legal duty to purchase additional shares in order to protect its original investment. Secondly, it points out that the basis of this entire litigation brought by Savin
is that Ricoh has been looting Rapifax and wasting its assets, and, since
Rapifax is also dependent upon Ricoh for supply and materials necessary
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to the successful operation of its facsimile machine business, it would be
foolish for Savin to invest further substantial sums of money until such

time as the litigation has been resolved. Thirdly, by counterclaim, Ricoh
is attempting to assert a subsequent agreement under which it claims that
it has a contractual right to purchase Savin's 138,000 shares. If successful, this ivoud throw Savin back to a minority Class A position even if

it were to now spend nearly $2 million so as to maintain its Class A control for the present. Thus, Savin contends that its unwillingness to purchase additional Rapifax shares has a justifiable basis and that consequently this factor is irrelevant to the present matter for determination.
Having thus endeavored to summarize the contentions of the parties
as expressed in more detail in the several hundred pages of briefs and
exhibits on file as well as in three hours of oral argument, it seems proper
to again put the matter in perspective before arriving at a determination.
[1, 2] This is a decision at the preliminary injunction stage and
therefore it does not speak to the ultimate merits of Savin's contentions.
Rather, at this point, Savin's contentions must be measured against the
generally accepted standard which casts the burden upon the moving party
to demonstrate the likelihood that it will prevail upon the merits at a final
hearing, Allied Chemical & Dye Corporation v. Steel & Tube Co. of
America, Del. Ch., 122 A. 142 (1923), and that it will suffer irreparable
injury during the interim if the present status quo is not maintained,
Sandler v. Schenley Industries,Inc., Del. Ch., 79 A.2d 606 (1951). To
meet this burden it must appear reasonably probable from the present
record either that the price of $3.00 per share for which the stock is to be
issued is inadequate or that the proposed issue of 699,000 Class A shares
to Ricoh is so tainted by bad faith and improper motive as to constitute
a violation of the fiduciary duty owed by a majority stockholder to the
minority stockholder.
[3] As to the price element, I find that Savin has failed at this point
to convincingly establish the probability that it is inadequate. Nor do I
subscribe to its argument that since Ricoh stands on both sides of the
transaction and thus has the burden of proving the fairness of the price to
Rapifax, and that since the -submission of conflicting appraisals by investment banking firms for each side has left the evidence as to the fairness
of the price in equipoise, that consequently Ricoh has failed to sustain
its burden, thus requiring a preliminary injunction to be entered. Even
if this approach were to be used as a starting point, there is evidence of
other factors which tend to support the Rapifax decision, such as the prior
sale by CBS, Inc. to Ricoh for $3.00 per share and the current financial
condition of Rapifax which is said to prevent it from raising money in any
other way. Where a corporation in financial distress issues stock as a
means to raise needed capital, its directors are given considerable latitude
in fixing the price for the issuance. Compare Bodell v. General Gas &
Electric Corp., Del. Supr., 140 A. 264 (1927); Kennedy v. Emerald
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Coal , Coke Co., Del. Supr., 42 A. 398 (1944). It may be that evidence can be developed at trial which will deprive Ricoh of the benefit of
these other attendant factors, but it is not sufficient at this point to enjoin
the issuance of the stock.
Thus, the real question for decision boils down to this: Does a majority shareholder provide a minority shareholder the basis for a preliminary
injunction by requiring, in return for an infusion of capital vitally needed
by the corporation, that the board of directors which it controls issue to
the majority shareholder sufficient shares of a particular class of stock
so as to thereby deprive the minority shareholder, as the former sole
owner of that class of stock, of its previously existing ability to elect the
members to the board of directors of the corporation allotted to that class
of stock by the certificate of incorporation, even though the majority
shareholder further requires, as a condition of its offer, that the minority
shareholder be permitted to also purchase an additional amount of the
total shares authorized for that class, and at the same price, so as to enable
the minority shareholder to retain the power to elect the directorships allotted to that class if it so desires? It seems to me that under the preSinger status of our law this question commands a negative answer.
[4] In the first place 8 Del. C. § 102(b) (3) provides that no stockholder of a Delaware corporation shall have any preemptive right to
subscribe to additional issues of stock unless the certificate of incorporation
expressly so provides. Here there is no such preemptive right granted by
the Rapifax certificate. Rather, it provides that shares can be issued in
any class at any time. Although Savin initially purchased 138,000 shares
of Class A stock, the fact that 1.4 million Class A shares were authorized
would seem to indicate that Savin has no right to freeze the Class A stock
at 138,000 shares. In short, there is nothing to indicate that all Class A
shares were intended for Savin.
[5] Secondly, Savin's position seems to be that it has a right as the
initial owner of the Class A shares to continued minority representation
on the board of directors, at least pending resolution of the present suit.
But this argument appears dispelled by the rationale of Maddock v. Vorclone Corporation,Del. Ch., 147 A. 255 (1929). There the plaintiff contended that an attempt by the majority to amend the certificate of incorporation so as to do away with cumulative voting, done concededly with the
intent to eliminate his existing ability to elect one member to the board
of directors, violated "fairness and equity." In denying the plaintiff's
application for a preliminary injunction, the Chancellor, at 147 A. 256,
made the following distinction which seems equally applicable here:
"While the right of cumulative voting has for its purpose the
affording to a minority of the voting stock an opportunity to elect
one or more directors, the scheme does not pretend to assure to
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a minority a representation in any event. The enjoyment of
the right is a thing incident to each share of stock. It belongs
to no group as such. If its exercise results in the election of a
director, it is only because enough individual shares have banded
together to achieve that result. * * * The right is purely incident to stock and not to individuals."
[6] So here the division of the Rapifax stock into four voting classes,
with each class having a separate right to elect a certain number of directors, gives no indication that it was designed to give any one shareholder
a fixed right to cast the controlling votes on behalf of a particular in order
to assure minority representation. Rather the right to vote any given class
is dependent upon the combination of a sufficient number of shares to control the vote of that class. And here Ricoh, as majority shareholder, is
not forcing an amendment to the corporate charter but is only purchasing
authorized shares which Savin, at this point, does not want. Thus, unless
recent developments in our law have worked some change in things, it
seems that Savin has no case for preliminary injunctive relief.
[7-9] Savin urges that this has occurred. Relying primarily on
Singer, it says that the sole purpose of Ricoh in making its offer conditional on the issuance of Class A stock by Rapifax is to "freeze out" Savin
from representation on the Rapifax board. This, says Savin, is the same
breach of the fiduciary obligation owed by a majority shareholder to the
minority that was condemned in ringing terms by our Supreme Court in
Singer. While the Singer case dealt solely with a merger transaction, it
is suggested that the breadth of the ruling transcends all corporate affairs
which bring together a clash between minority and majority interests.
Indeed, the Supreme Court did specifically approve the following general
principles:
"First, it is within the responsibility of an equity court to
scrutinize a corporate act when it is alleged that its purpose violates the fiduciary duty owed to minority stockholders; and second, those who control the corporate machinery owe a fiduciary
duty to the minority in the exercise thereof over corporate powers
and property, and the use of such power to perpetuate control is a
violation of that duty."
And in Tanser,the Court noted as well at 379 A.2d 1124:
"[A majority stockholder] need not sacrifice its own interest in
dealing with a subsidiary; but that interest must not be suspect
as a subterfuge, the real purpose of which is to rid itself of unwanted minority shareholders in the subsidiary. That would be
a violation of Singer and any subterfuge or effort to escape its
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mandate must be scrutinized with care and dealt with by the Trial
Court.'
Finally, Savin points to Kemp v. Angel, smprq, in which the Chancellor,
in observance of Singer and Tanzer, granted a preliminary injunction
against a proposed merger until such time as a "fairness hearing" could
be conducted. Further, they rely on Bennett v. Breuil Petroleum Corporation, supra, as supporting the proposition that bad motive in the issuance of additional stock so as to dilute the holdings of a minority stockholder can be fatal to such issuance.
I am of the opinion, however, that these precedents are not determinative at this stage of the proceedings. Singer, Tanzer and Kemp all involved merger situations in which the minority shareholders were being
cashed out of the corporate enity altogether. Savin is not being so removed here; it is only being deprived of its representation on the board
and thus Ricoh is not ridding itself of an unwanted minority shareholder.
Savin still remains as a shareholder with an ongoing derivative action, one
result of which could be to reinstate it to its present position if it prevails
on the contentions it is here advancing. Moreover, removal of Savin from
the board will not work a change in the control of Rapifax, since Ricoh
has it anyway. In short, Savin is not in the position of a helpless minority
shareholder who faces a forced removal from his equity position in the
corporation.
Secondly, the proposed stock issue here does have an announced purpose in addition to removing Savin from the board, namely, to provide an
overall infusion of needed capital into Rapifax. Thus the issuance of the
stock is not objectionable per se. It is only the proposed issuance of Class
A stock which causes the problem. And as to this Ricoh at least has
some arguable basis for wanting to control all the voting stock, namely,
that it is having to put up all the money to keep the operation going because Savin will not contribute and, in addition, it is about to become the
owner of more than 90 per cent of the outstanding stock.
It is obvious that each party has accusations of unfair dealing which
it is making against the other. It seems equally obvious that legal maneuvering is afoot for tactical purposes. However, on the present record,
and in view of the ongoing litigation, I am unable to conclude that Savin
has established to a reasonable likelihood that Ricoh is misusing its majority position. Nor do I feel that the principles announced in the Singer
and Tanzer merger decisions mandate the issuance of a preliminary injunction in the context of the present situation.
[10-12] Stated as a naked principle of law, the right of minority
shareholders not to be frozen out of the corporate entity in the absence
of a proper corporate purpose does not seem to translate into a corresponding minority right to be frozen into the board of directors where stock
ownership interests do not otherwise support it. Stated another way, the

