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fiduciary obligation of the majority to the minority would not seem to be
affected by the mere act of increasing the already existing control of the
corporate machinery which gives rise to that obligation. The fiduciary
duty discussed in Singer remains imposed upon Ricoh whether its control
be exercised through seven members of the board of directors or through
all ten. Thus the act of increasing that representation through the purchase of authorized stock equally available to the minority shareholder does
not, of itself, constitute such a breach of that fiduciary duty as will support a preliminary injunction, especially where other significant factors
are in dispute.
In passing, I note that the default clause in the loan agreement is
viewed as somewhat abrasive by the Court. There is a genuine temptation
to strain to find some basis to enter a preliminary injunction just to
accept the challenge and to test the strength of Ricoh's convictions. For
the present, however, I will content myself with the supposition that the
seeming intimidation of the quoted default clause was intended for Savin's
benefit and not for the Court.
Savin's motion for a preliminary injunction is denied. IT Is So
ORDERED.

DANCO, INC. v. CONTRAN CORP.
No. 5638
Court of Clncery of the State of Delaware, New Castle

July 10, 1978
Plaintiff Danco, Inc. brought an action as shareholder of defendant
Contran Corp. seeking a copy of the current list of stockholders of the
defendant corporation in connection with a tender offer and in connection
with the annual stockholders' meeting. Contran asserted that it complied
with Danco's demand and with the statute by supplying a copy of the
stockholder list as it existed on June 22, 1978. Contran refused to supply
a new, up-to-date list to Danco.
The court of chancery, per Vice-Chancellor Hartnett, held that in
view of Contran's past failure to supply Danco with usable supplemental
transfer sheets, Contran must now permit Danco to inspect and copy its
current list of stockholders which Contran admitted it had in its possession.
In addition, Contran must furnish Danco with copies of the supplemental
transfer sheets reflecting transfers after the list was prepared.
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Corporations 0:- 181(8)

When a stockholder seeks an up-to-date stockholder list in connection
with a tender offer and with the annual stockholders' meeting, the corporation has the burden of showing that it has supplied accurate and legible
stockholder lists with supplemental transfer sheets. DEL. CODE ANN. tit.
8, § 220.
2.

Corporations 0-

181(1), 181(8)

In an action seeking a current list of stockholders, a stockholder would
be at a severe disadvantage in communicating with other stockholders in
connection with the annual stockholders' meeting and in connection with
the tender offer, unless the management of the corporation supplies the
stockholder with supplemental transfer sheets.
3.

Corporations 0-

187

Stockholders are entitled to be treated fairly and with candor by the
management of the corporation.
4.

Corporations 0-

Equity

(==

181(1), 181(8)

54

In an action by plaintiff seeking a current list of stockholders of defendant corporation, it would be an intolerable burden which would violate
the basic concept of equity to require the plaintiff to daily file new demands for an updated list and then have to wait five days before filing a
new action to obtain each updated list. DEL. CODE ANN. tit. 8, § 220.
5.

Corporations 0=- 181(1), 181(8)

The only interpretation of the Delaware statute concerning stockholders' right of inspection which is fair to the stockholders is that the
corporation is obligated to continue to make available to the stockholders
all current stockholder lists (including supplemental transfer sheets) which
come into its possession prior to the stockholders' meeting and during the
time the tender offer is viable. DEL. CODE ANN. tit. 8, § 220.
6.

Corporations 0-

181(1), 181(2)

The Delaware statute concerning stockholders' right of inspection
should be liberally construed by the court, not hypertechnically, to protect
stockholders who are often innocent pawns in tender offer and control
battles. DEL. CODE ANN. tit. 8, § 220.
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HARTNETT, Vice-Chancellor

This action was brought by plaintiff "Danco" pursuant to 8 Del. C.
§ 220 seeking a copy of the current list of stockholders of defendant
"Contran". This is my decision after trial.
Contran resisted the action and set forth several defenses, most of
which revolve around a technical interpretation of the language of the
demand. Contran also asserts that it has complied with Danco's demands
and with the statute by supplying a copy of the stockholder list as it
existed on June 22, 1978. The June 22, 1978, stockholder list consisted
of a list showing all stockholders of record as of April 13, 1978, and the
supplemental transfer sheets showing transfers between April 13, 1978,
and June 22, 1978. Danco's demand letter was dated June 20, 1978, and
apparently received by Contran on June 21, 1978. Contran declared a
dividend to stockholders of record June 22, 1978, payable June 30, 1978.
On June 22, 1978, Contran was in the process of commencing to obtain
a revised up-to-date stockholder list but instead of supplying that list to
Danco supplied the old list on June 22, 1978. Contran then proceeded,
on June 23, 1978, after supplying the old list to plaintiff, to order a new
list for its own use. Contran has refused and continues to refuse to
supply the new list to Danco.
Contran did forward to Danco supplemental transfer sheets after June
22, 1978. The evidence at the trial, however, was conclusive that some of
these supplemental transfer sheets were not legible and therefore were of
no use to Danco.
Danco, the record owner of 41%o of the shares of stock of Contran, is
engaged in a tender offer battle with Contran which has been vigorously
resisted. A second tender offer is due to commence on July 11, 1978, and
Danco seeks the up-to-date stockholder list in connection with the tender
offer and in connection with the annual stockholders' meeting which is
due to take place on July 22, 1978. It is obvious therefore that time is of
the essence to Danco.
In view of Contran's failure to supply Danco with usable supplemental transfer sheets, I hold that Contran now must permit Danco to
copy its current list of stockholders, which Contran admitted it has in its
possession.
If Contran had supplied Danco with legible and usable supplemental
transfer sheets, some of Contran's contentions might have merit. When
Contran undertook, however, to supply Danco the supplemental transfer
sheets a burden was imposed upon it to make certain that the sheets supplied were accurate and legible. This Contran failed to do and therefore
cannot assert, as a defense, that it has fully complied with the demand of
Danco. The burden is upon Contran to show that it has complied with
the mandate of 8 Del. C. § 220. See Loew's Theatres, Inc. v. Commercial
Credit Co., 243 A.2d 78.

DELAWARE JOURNAL OF CORPORATE LAW

[VOL.. 4

Contran's claim that it is under no obligation to supply supplemental
transfer sheets under any circumstances is without merit. Danco's stated
purpose in seeking a list of stockholders of Contran is for the purpose of
communicating with the stockholders in connection with the stockholders'
meeting set by Contran to take place on July 22, 1978, only 12 days from
today, and in connection with a tender offer set to commence tomorrow.
[2] If Contran's hypertechnical contention that, once it supplies an
old list of stockholders, it no longer has an obligation to supply the updated transfers is upheld, even where the time element is critical, Danco
will be at a severe disadvantage in communicating with the stockholders
of Contran.
[3] Such a result could only result in unfairness to the stockholders
of Contran who are entitled to be treated fairly and with candor by the
management of Contran. See Lynch v. Vickers, Del. Supr., 383 A.2d 278

(1977).
[4] To impose upon Danco the burden, during this critical period, of
the necessity of daily filing a new demand for an updated list and then
having to wait 5 days before filing a new action to obtain each updated
list would be an intolerable burden which would violate the basic concept of equity. I do not believe the drafters of 8 Del. C. § 220 intended
such a result.
Time does not permit a thorough review of the basis for Contran's
affirmative defenses; suffice to say that in order for Contran to prevail on
them it would be necessary to construe Danco's demand in a hypertechnical and contrived manner. This I decline to do. Monogram Industries,
Inc. v. Royal Industries,Del. Supr., 372 A.2d 171 (1977). The demand
is subject to two possible interpretations-one which would permit maximum contact with the stockholders of Contran and one which will not.
[5] The only interpretation which is fair to the stockholders is that
Contran is obligated to continue to make available to Danco all current
stockholder lists (including supplemental transfer sheets) which come into
its possession prior to the stockholders' meeting and during the time the
tender offer is viable.
[6] 8 Del. C. § 220 should be liberally construed to protect stockholders who are often innocent pawns in tender offer and control battles.
Skouras v. Admiralty Enterprises,Inc., Del. Ch. No. 5303-N.C. (April
13, 1978), - A.2d-; Monogram Industries, Inc. v. Royal Industries,
Inc., supra.
I am therefore entering an Order requiring Contran to permit Danco
to inspect and copy the current list of stockholders which Contran has in
its possessi6n in Dallas before 5:00 p.m. today, Dallas time, and to furnish Danco with copies of the supplemental transfer sheets reflecting transfers after the list was prepared. I have so advised counsel by phone.
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VOEGE v. ANDERSON
No. 5639
Court of Chancery of the State of Delaware, New Castle
July 11, 1978
In an action alleging corporate mismanagement, plaintiff stockholder
asked for the appointment of a receiver for the solvent corporation, or, in
the alternative, for a temporary injunction by which any further corporate
capital investments would be made only in short form notes or the like.
The court of chancery, per Chancellor Marvel, declined eithdr to
appoint a receiver or to control by injunctive order the investment of the
present cash assets of the defendant corporation. The court also held
that a stockholder must demonstrate fraud, gross mismanagement or extreme circumstances causing imminent danger of great loss which cannot
otherwise be prevented before appointing a receiver for a solvent corporation. The court also declined an application for accelerated discovery
made by plaintiff.

1.

Corporations C--

552

Even though a corporation has lost a substantial amount of money in
previous commodity dealings, when no financial disaster is imminent, a
court should be reluctant to involve itself in the day to day operation of a
solvent corporation.

2.

Corporations 0= 557(5)

A stockholder must demonstrate fraud, gross mismanagement, or extreme circumstances causing imminent danger of great loss which cannot
otherwise be prevented before a court will appoint a receiver for a solvent
corporation.

3.

Corporations 0= 549

It would merely be another form judicial interference with the affairs
of a solvent corporation to regulate the investment of the cash assets of a
corporation by injunctive order.
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4.

Discovery C-- 32
Application for accelerated discovery must be supported by justification.
Chancellor
Plaintiff, a stockholder of Cook Industries, Inc., formerly a major
dealer in the grain market, contending that management of said-corporation having been responsible for corporate losses of $100,000,000 or more
suffered in the commodities market, is now contemplating new investments for the $35,000,000 to $40,000,000 salvaged from such corporate
debacle,' asks for the appointment of a receiver for his corporation despite
its admitted solvency in order to forestall further losses of capital and
consequent injury to plaintiff and stockholders of his class.
MARvr,

[1] Failing the appointment of a receiver, plaintiff asks that an injunctive order be entered which would have the effect of temporarily preventing the investment of present corporate capital in other than short
form notes or the like. The basis for such application is apparently found
in the premise that having lost a substantial amount of money in the commodity market, a loss which affected most of all the equity of the corporation's chief executive officer and majority stockholder,2 that such a financial disaster may be duplicated in the future. However, there is no present
showing that such an event is imminent, and a court should be reluctant to
involve itself in the day to day operation of a solvent corporation.
[2, 3] Thus, generally speaking, a stockholder must demonstrate
* fraud, gross mismanagement or extreme circumstances causing imminent danger of great loss which cannot be otherwise prevented * * *"
before appointing a receiver for a solvent corporation. See Vale v. Atlantic
Coast and Inland Corporation, Del. Ch., 99 A.2d 396 (1953), and Hall v.
Isaacs, Del. Supr. 163 A.2d 288 (1960). No such showing is made on
the present record. By the same token, it would merely be another form
of judicial interference with the affairs of a solvent corporation to regulate
the investment of the cash assets of Cook Industries, Inc. by injunctive
order and I find nothing in the case of Chapman v. Fluorodynamics, CA.
2618, Ct. of Ch., March 19, 1970, to the contrary.
I accordingly decline either to appoint a receiver or to control by
injunctive order the investment of the present cash assets of Cook Industries, Inc.
Furthermore, on the present record, I see no justification for the
granting of plaintiff's applications for accelerated discovery which will be
allowed to proceed as provided for under the Rules of Court.
An appropriate form of order may be submitted on notice.
"* *

as

1. Also salvaged were the Terminix Corporation and an insurance company known
G. T. H.
2. Through his own holdings and those of family and associates.
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CARICO v. McCRORY CORP.

No. 5160
Court of Chancery of the State of Delaware, New Castle
July 13, 1978
In this action to decide claims of stockholders for an appraisal in a
corporate merger proceeding, the claims were disallowed as being defective. The court of chancery, per Chancellor Marvel, held that, in the
several claims: (1) timely demand must be made on the corporation;
(2) written demand must be received by the corporation, or evidence in
support of the tender of such demand; (3) demand must be made by a
common stockholder; (4) demand must be timely mailed; (5) demand
must be made by or on behalf of record stockholders; (6) demand must
enable the resulting stockholder to identify the actual record holder; and
(7) demand must be by one who knows the name of the record holder
and discloses the same.

1.

Corporations C'

584

A claim for appraisal in a corporate merger proceeding will be disallowed when demand was not made on the corporation, although it was
timely made on the transfer agent.
2.

Corporations C---

584

A claim for appraisal in a corporate merger proceeding will be disallowed when no evidence was tendered that a written demand for payment had been received by the corporation.
3.

Corporations 0=- 584

A claim for appraisal in a corporate merger proceeding will be disallowed when no further evidence of demand was offered since the last
hearing.
4.

Corporations C--

584, 394.6(9, 10)

A claim for appraisal in a corporate merger proceeding will be disallowed as being the claim of a preferred, rather than a common,
stockholder.
5.

Corporations C--

584

A claim for appraisal in a corporate merger proceeding will be disallowed when demand for payment was mailed after the cut-off date,
according to the postmark, which was the best evidence of the date of
mailing.
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Corporations C- 584

A claim for appraisal in a corporate merger proceeding will be disallowed when no evidence was tendered that claimants were record holders
of the stock in issue.
7.

Corporations ()= 584

A claim for appraisal in a corporate merger proceeding will be disallowed when the claimant's objection did not purport to be made on
behalf of -therecord holder.
8.

Corporations 0= 584

A claim for appraisal in a corporate merger proceeding will be disallowed when no demand for payment was made on behalf of the record
holder.
9.

Corporations (--

584

A claim for appraisal in a corporate merger proceeding will be disallowed when shares have been sold and no demand was made by the
record-holder.

10. Corporations 0-

584

A claim for appraisal in a corporate merger proceeding will be disallowed when the objection does not enable the resulting corporation to
identify the actual record holder.
11. Corporations 0= 584
A claim for appraisal in a corporate merger proceeding will be disallowed when a proper written objection was not received from or on
behalf of the record holder .of shares in issue.
12. Corporations C'

584

A claim for appraisal in a corporate merger proceeding will be disallowed when a person who makes timely objection and/or demand neither
knows the name of the record holder nor has disclosed the same to the
resulting corporation.
M ~avEL,

Chancellor

The following claim of stockholders for an appraisal of their shares
in the above merger proceeding remain undecided.

Claim # 3--Morrell Duncan, Jr.
Claim, -

7-William Michaels
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'# 9-Bessie Liebers
'#12-Roland E. Fricke
i#22-Francis H. O'Dowd
,#24--Andrew C. Lenard
#27-Burl and Ruth Smithheart
j#41-William and Judith Laswell
,#52-Merril Lynch Pierce Fenner & Smith
1#65-Cede & Co.
.#66-Russell B. Mamone

[1] Claim I#3--Morrell Duncan, Jr. Disallowed inasmuch as although a timely demand was made on the transfer agent a demand was
not made on the corporation. See In the Matter of Creole Petroleum
Corporation,C.A. 4830, Ct. of Cha. February 16, 1976.
[2] Claim ,#7-William Michaels. McCrory contended at the September 9, 1977 hearing that the claim of William W. Michaels must be
disallowed on the ground that a written demand for payment had not
been received by the corporation. However, at such hearing an opportunity was furnished Mr. Michaels to submit further evidence to support
his claim that a demand had in fact been made. No evidence to such
effect having been tendered, the Michaels' claim will be. disallowed.
[3] Claim #9-Bessie Liebers. The same ruling is made as to the
claim of Bessie Liebers, no further evidence of demand having been
offered since the September 9, 1977 hearing.
Claim #12-Roland E. Fricke. Claim withdrawn.
[4] Claim #22-Frands H. O'Dowd. Disallowed as being a claim
of a preferred rather than a common stockholder.
[5] Claim #24-Andrew C. Lenard. The record is clear that McCrory mailed a notice of the proposed merger here in issue to its stockholders on March 19, 1976. Thus, April 8, 1976 was the last date for
a demand for payment. On April 19, 1976, McCrory received a letter
from a Mr. Chotner, an attorney, purporting to constitute a demand for
payment on behalf of Mr. Lenard. The letter was dated April 6, 1976
but was postmarked April 14, 1976. Mr. Chotner's deposition has been
taken and he testified that the normal procedure in his office would have
been for an April 4, 1978 letter to have been mailed the same day. However, he had no recollection as to whether the envelope was stamped.
Compare Satterfield v. Celebrezze (W.D.S.C.) 244 F. Supp. 190 (1965),
and Friedman v. Maltunsky (Pa.) 103 A. 731 (1918). I conclude that
the best evidence of the date of the mailing of the Lenard demand was its
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postmark date, and that nothing in Mr. Chotner's deposition convinces me
that the letter which he wrote on behalf of Mr. Lenard and dated April
6, 1976 was in fact deposited in the U.S. mails before April 14, 1976.
The Lenard claim will be disallowed.
[6-8] Claim ;,27-Burl and Ruth Smithheart. At the September 9,
1977 hearing, McCrory objected to the Smithheart claim on three grounds
(1) claimants were not record holders of the stock in issue, (2) the objection made by the Smithhearts did not purport to be made on behalf of
the record holders, and (3) no demand for payment was made on behalf
of the record holder.
An opportunity was furnished at the September 9, 1977 hearing for
the Smithhearts to submit further evidence in support of their claim. No
such evidence having been tendered, their claim will be disallowed.
[9] Claim #41-Wiliam and Judith Laswell. Disallowed on the
ground that the shares have been sold and that no demand was made by
the record holder.
Claim #52-Merrill Lynch Pierce Fenner & Smith. Disallowed as
made by the holder of preferred rather than common stock.
[10-12] Claim #65-Cede & Co. It is well established that an objection which does not enable the resulting corporation to identify the
actual record holder is insufficient. The above claim has been objected to
on the ground that a proper written objection was not received from or
on behalf of the record holder of the shares here in issue, although it is
conceded that a letter pertaining to such shares was received from Spencer
Trask prior to the merger vote. Such letter, however, did not disclose the
name of the record holder of such shares. It was not until March 26,
1977 that McCrory learned that Cede and Co. was in fact the record holder
of the shares here in issue. On the premise that McCrory had actual
knowledge of the fact that on March 8, 1976 that Spencer Trask was acting for Cede & Co., and that it is bound by the ruling in the case of Zeeb
v. Atias Powder Co., Del. Supr., 87 A.2d 123 (1952). Claimant therefore contends that its claim must be allowed. However, the cited case
presupposes that the person who makes a timely objection and/or demand knows the name of the record holder and has disclosed the same to
the resulting corporation. Such knowledge and disclosure has not been
demonstrated here. The Cede & Co. claim will be disallowed.
Claim ,#66-Russell B. Mamone. Disallowed as made by the holder
of preferred rather than common shares, and, in any event, demand for
payment was not made by the record holder.
An appropriate form of order may be submitted on notice.
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SERVOMATION CORP. v. CITY INVESTING CO.
No. 5675
Court of Chancery of the State of Delaware, New Castle
August 24, 1978
Plaintiff target corporation sought a preliminary injunction against

offeror defendants for alleged violations of Dm. CODE ANN. tit. 8, §203,
the Delaware tender offer statute. The court of chancery, per ViceChancellor Brown, held that: (1) an offeror is not required in all cases
to disclose its financing arrangements in its statement of intention; (2) by
indicating the date the offer was expected to commence, the offeror satisfied the statutory requirement under § 203 (a) (1) to set forth "the date
on which the offeror may first purchase tendered securities"; (3) full
disclo-ure of pending litigation against the offeror is not required by the
statute; (4) failure to disclose nefarious accusations being brought against
the offeror and its parent and subsidiary corporation is not a violation of
the statute; and (5) announcements or press releases which dearly disclaim being an offer and are held out as notice of intention to make an
offer at a later date do not violate the statute.
Application for the preliminary injunction denied.
1.

Securities Regulation 0--

272

The tender offer statute does not specifically require an offeror in all
cases to disclose all its financing arrangements in its statement of intention.
DEL,. CODE ANN. tit. 8, § 203(a) (1).
2.

Securities Regulation C--

272

Statement of intention indicating the offer "is expected to commence
on August 23, 1978, and will expire on September 12, 1978, unless extended" satisfies the statutory requirement that the statement set forth
"the date on which the offeror -may first purchase tendered securities."
D m. CODE ANN. tit. 8, § 203(a) (1).
3.

Securities Regulation 0-= 272

The tender offer statute is a notice statue which goes only to the conditions to be relied upon if the offer is to be conditional. DEL. CODE ANN.

tit. 8, §203.
4.

Securities Regulation 0=- 272

The tender offer statute does not require full disclosure of all facts
relevant to the conditions, but requires only notice of the conditions on
which the offeror may choose to rely. DE.. CODE ANN. tit. 8, § 203.

600
5.

DELAWARE JOURNAL OF CoRPoRATE LAW

Securities Regulation C---

[VoL.
4
V

272

While disclosure of a previously existing "out" might have been more
honorable, it is not required. Its omission does not render the statement
of intention defective. DEL,. CODE ANN. tit. 8, § 203 (a) (1).

6.

Securities Regulation C

272

Disclosure of various accusations against the offeror might be required
under federal regulation; however, the Delaware tender offer statute requires only notice and candid compliance with the nine categories of information therein contained. DEL. CODE ANN. tit. 8, § 203.
7.

Securities Regulation 0:

272

The Delaware tender offer statute does not require disclosure of any
additional information that might come to mind and be considered important by either the offeror or the target corporation. DEL. CODE ANN.
tit. 8, §203.
8.

Securities Regulation 0-

272

If jurisdiction only exists to summarily hear alleged violations of the
tender offer statute, then there appears to be no basis to hear and deterinine alleged violations of that which the tender offer statute does not
specifically require. DEL. CODE ANN. tit. 8, § 203.
9.

Corporations 0=

187

There are unquestionably fiduciary duties of candor imposed on a
parent or majority shareholder tendering for shares in its subsidiary corporation in dealing with the minority shareholders of its subsidiary.
10. Securities Regulation C- 272
Failure to disclose nefarious accusations being brought against the
offer and its parent and subsidiary corporation by others is not a violation
of the tender offer statute. DEL. CODE ANN. tit. 8, § 203.
11. Securities Regulation 0

272

To violate the tender offer statute, tombstone ads would have to
amount to an offer. Announcements or press releases clearly disclaiming
being an offer and holding themselves out to be only a notice of the defendant's intention to make an offer at a later date are not in violation of
the statute. D.EL. CODE ANN. tit. 8, § 203.
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12. Injunction 0- 137(1)
Preliminary injunction relief of a tender offer will be denied when
the target corporation fails to establish any violation of DE. CODE ANN.
tit. 8, § 203.
BRowN, Vice-Chancellor

Servomation Corp., ("Servomation") a Delaware corporation, seeks
a preliminary injunction against the defendants for alleged violation of 8
Del. C. § 203, the Delaware tender offer statute. The defendants City
Investing Company and GDV, Inc. ("GDV") are also Delaware corporations. City Investing Company is the 66% owner of, and thus the parent
corporation of GDV.

On Auguest 3, 1978, without any prior warning to Servomation, GDV
delivered to Servomation a written statement of its intention to make a
tender offer for any and all of Servomation's 3,915,000 outstanding shares

of common stock at a price of $42 per share, in cash. This statement of
intention purported to be in compliance with the statutory requirements of
§ 203. Servomation filed this action on August 11, 1978, alleging the
notice to be defective in several particulars. Servomation also alleged
other grounds for relief, but for the purpose of this preliminary injunction application, the only matters in issue are those set forth hereafter.
At the time of the offer, neither GDV nor City Investing Company owned
any shares of Servomation.
The need for an immediate decision under the circumstances prevents
full treatment of the excellent and comprehensive briefs submitted by both
sides.

However, I have thoroughly read the briefs and given careful

consideration to the oral arguments of counsel. I fully understand their
positions even though all of the various arguments may not be acknowledged hereafter. Accordingly, I proceed directly to the issues.
I. As TO THE ALLEGED FALTxiE OF THE STATEMENT TO DIscLosE ALL
GERMANE FACTS CONCERNING CONTRACTs, AGREEmENTS OR
UNDERSTANDINGS By WHIcH GDV INTENS TO
FNAN CE THE OpFFR

One requirement of §203(a) (1) is that the statement of intention
must contain "a description of any contract, agreement or understanding
to which the offeror or any associate of the offeror is a party with respect
to the ownership, voting rights or any other interest in any equity security
of the [target] corporation." Servomation argues that this imposes a
duty upon the offeror to disclose any existing agreements it has entered
into for the purpose of assuring the availability of sufficient funds to carry

out its offer-in this case the total sum would be some $168 million. It
argues that shareholders must be assured that adequate means to finance
the offer exist in the offeror alone, and that it does not plan to finance
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the purchase by looting the target corporation. It says that this is particularly true since GDV was formed only in mid-1977 and has a current
net income of less than $10 million and a balance sheet surplus of less
than one-half of the proposed total tender offer price. The source of
GDV's financing was not disclosed in the § 203 statement.
From its filing with the Securities and Exchange Commission, however, it appears that GDV has bank commitments sufficient to cover the
offer which were apparently obtained upon the guarantee of City Investment Company (which does have the assets) to stand good for the loans.
Servomation says that these guarantee agreements should have been disclosed under § 203, and that GDV's failure to do so renders the notice
defective.
[1] I find this argument unpersuasive.

Servomation bases its con-

tention on what appears to have been a similar ruling in Contran Corporation v. Dancd, Inc., Del. Ch., C.A. No. 5509 (Feb. 8, 1978). However,
that decision is clearly distinguishable. There, the offeror was a corporation formed only days before the statement of intention was delivered.
It was formed by several individuals, and was not the existing subsidiary
of a large holding company as is GDV. One of the new corporation's
assets was an option to purchase a note convertible into common shares
of the target. The means to fund this as well as the tender offer was to
come from pro-rata cash contribution by the individual shareholders. What
the statement failed to disclose there was that one of the individual shareholders was prepared and was financially able to underwrite the whole
project in the event that the others could not come up with their cash
in time. This was felt to be an understanding with respect to an interest
in the equity securities of the target company which, in fairness, should
have been disclosed and made known to the shareholders of the target.
That decision was geared to the particular facts of that situation. It does
not stand for the proposition that an offeror is required in all cases to disclose its financing arrangements in its statement of intention. This is particularly true here since GDV owns no stock in Servomation and has
nothing giving it conversion rights to Servomation stock. Moreover, the
statute does not specifically require it.
In addition, GDV's 14D-1 Schedule did disclose the financing arrangement and a copy of this Schedule was delivered to Servomation sinultaneously with the statement of intention. This was held adequate iE
American Medicorp, Inc. v. Humana, Inc., Del. Ch., 381 A.2d 571 (1977)
II. As To THE ALLEGED FArLuR OF THEE NOTICE TO IDENTIFY THE
DATE ON WHIcH THE OFFER WAS To COmmExCE
Another requirement of § 203 (a) (1) is that the statement of inten
tion set forth "the date on which the offeror may first purchase tendere
securities." The statement here indicated that the offer "is expected t
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commence on August 23, 1978, and will expire on September 12, 1978,

unless extended." (Emphasis added.) Servomation says that this was
intentionally ambiguous, particularly since GDV subsequently filed under
the New York statute on August 7, thus, because of New York's similar
20-day notice requirement, preventing the offer from starting before
August 27, 1978.
However, in Monogram Industries, Inc. v. Royal Industries, Inc.,
Del. Supr., 372 A.2d 171 (1977) the Delaware Supreme Court found
nothing defective under § 203 with a statement that indicated that purchase and payment for tendered shares would commence "as soon as
practicable" after December 2, 1976. In addition, while it may have no
bearing on the notice requirement the Delaware statute, New York has
subsequently disclaimed that its statute has application to the matter, thus
removing, although after the fact, the basis for Servomation's objection on
this point.
[2] In addition, the statute speaks to the date on which the offeror
"may" first purchase tendered securities. The statement here advised
that GDV "expected" to commence its offer on August 23, or, in other
words, 20 days after delivery of the statement. Regardless of whether
the word "may" as used in this portion of the statute is construed in the
sense of "when it was legally permissible" to commence the offer, or in
the sense of when the offer was "intended" to commence by the offeror, it
seems satisfied either way by the form of notice given here.

III. As TO THE ALLEGED FAILURE TO DzsciosE ALL GERMANE FACTS
WITH: RESPECT TO THE CONDITIOS To WHceIC
TENDER OFEER Is SuBjECT

THE

The sixth requirement of § 203 (a) (1) is that the statement of intention
disclose "whether the offeror will unconditionally accept all or any part of
the equity securities tendered and, if not, upon what conditions acceptance
will be made." GDV's offer was conditional. One of the conditions allows it to unilaterally withdraw from the offer if there shall be "pending"
against it any action or proceeding before any court, administrative
agency, etc.
Servomation argues that at the time of the delivery of the statement
there were already "pending" three separate lawsuits against GDV which,
under the terms of its conditions, would have allowed it to not go through
with the offer. The pendency of these suits was not disclosed. Since this
would have provided GDV with an "out!' from the very beginning, Servomation argues that the failure to disclose the existence of these suits in
the conditions, or in the statement itself, renders the entire statement
defective.
[3, 4] While this can be construed as undisclosed hedging on the
part of GDV, I cannot agree that it amounts to noncompliance with the
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statute. It is clear that § 203 is a notice statute only. Amnerican Medicorp,

Inc. v. Humiana, Ina., supra. As a notice statute, it must of necessity be
the antithesis of a full disclosure statute. The notice required goes only
to the conditions to be relied upon if the offer is to be conditional. The
condition as to pending litigation was given. What Servomation is complaining about is that full disclosure of all facts pertaining to that condition
was not also provided. But the statute does not require full disclosure of
all facts relevant to the conditions. As a notice statute, it requires only
notice of the conditions on which the offeror may choose to rely.
[5] Thus, while disclosure of a previously existing "out" (assuming
the existing suits to have been such) might have been more honorable, I
cannot conclude that it is required by §203. Consequently, its omission
does not render the statement of intention defective.
IV. As TO

THE ALLEGED FAiLURE TO DIscLosE FACTS GERMANE TO THE
INTEGRITY AND CAPABILITY OF DEFENDANT'S
PRESENT MANAGEMENT

Servomation points out that the pending derivative litigation against
GDV and City Investing Company charge self-dealing and a breach of
fiduciary duty on the part of management of the corporation. In addition,
Servomation further notes that the Federal Trade Commission has been
investigating alleged unfair trade practices of GDV's subsidiary, General
Development Corporation, and that there is also an ongoing inquiry into
alleged questionable payments and false bookkeeping records by subsidiaries of City Investing Company involving over $600,000. It argues
that the failure to make any reference to these matters in its statement of
intention constitutes a violation of the duty of full and candid disclosure
required of corporate management under Delaware law.
[6-8] Unfortunately, however, Servomation points to no portion of
§ 203 which would require the disclosure of such information. Instead it
relies primarily on Berman v. Gerber Products Co., CCH Fed. Sec. L
Rep. § 96,506 (W.D. Mich. 1978). But while such disclosure might be
required under federal regulations, we are here dealing only with the
requirements of the Delaware statute. In fact, the existence of this entire
proceeding is born out of § 203(e) which provides that this Court is
"vested with exclusive jurisdiction summarily to hear and determine alleged violations of this [§ 203] section." Again, this section requires only
notice and candid compliance with the nine categories of information
therein contained. It does not purport to require disclosure of any additional information that might come to mind and be considered important
by either the offeror or the target. And if jurisdiction only exists to summarily hear alleged violations of the statute, then there appears to be no
basis to hear and determine alleged violations of that which the statute
does not specifically require.
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[9] As to Servomation's reliance in this and its preceding arguments
on the case of Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d 278
(1977), a decision which spoke to the duty of candor imposed on an offeror
in a tender offer context, I feel it significant to note that there the offeror
was a majority shareholder tendering for shares in its subsidiary corporation. There are unquestionably fiduciary duties imposed on a parent
in dealing with the minority shareholders of its subsidiary as our cases have
held for years. However, the decision there was premised on the fiduciary
duties deriving from that relationship and not upon the requirements of
the tender offer statute. That rationale does not fit here since GDV has
no such relationship with Servomation. It is not even a shareholder of
Servomation. Nor is its parent, City Investing Company.
[10] Thus, while I can sympathize with Servomation's position, I
can find no violation of § 203 in GDV's failure to disclose nefarious accus.tions being brought against it and its parent and subsidiary corporation by
others.
V. As

TO THE ALLEGED ADVERTISING BLITZKRIEG BY THE DEFENDANTS

As a final point, Servomation cries "foul" because of full scale newspaper advertisements made by the defendants shortly after the statement
of intention was delivered on August 3, 1978. As a result of an accompanying press release on that date by GDV, trading of Servomation shares
was halted on August 4. It was not resumed until August 8. On this
latter date there appeared in the Wall Street Journal a one-half page
advertisement advising that GDV, a subsidiary of City Investing Company,
intended to make an offer "on or about August 23" for any and all of
Servomationes outstanding shards at $42 per share, in cash. This same
one-half page advertisement was repeated in the New York Times on the
following day, August 9, as well as in a national edition of the Wall Street
Journal. This advertisement stated that a statement of intention had been
delivered to Servomation pursuant to Delaware law on August 3, and that
the offer could not commence sooner than 20 days nor later than 60 days
thereafter under Delaware law.
These advertisements contained various other items of information.
However, all information was repeatedly couched in terms of or preceded
by the words "If the proposed offer is made" and a smaller, italicized-print
paragraph at the very top of the advertisement clearly proclaimed that the
announcement contained thereafter was not an offer to purchase nor was it
a solicitation of an offer to sell securities at that time. At the bottom, the
name, address and telephone number of a dealer manager for the offer"if the Proposed Offer is made"--was provided.
During the three days from August 8 through August 10, trading in
Servomation shares jumped from a daily average of less than 10,000 shares
to some 115,000 shares, 88,000 shards and 81,000 shares respectively, and
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the price per share rose from 315/ to the proposed tender offer price of
$42 per share. Approximately 7% of Servomation's outstanding shares
were traded during that brief period.
Defendants admit that the purpose of these advertisements was to
reach the "investing public and the shareholders of Servomation" so as to
inform them of GDV's committed intention to make the offer. They argue
that they had a duty to make public their intention under the rules of the
New York Stock Exchange.
Servomation says that the defendants did this intentionally so as to
cause the pricd of the stock to rise and to thus cause many shareholders to
sell in advance of a proposed offer that conceivably might not be made.
This would allow many shares to be brought up by professionals and
arbitrageurs in advance of the opening of the tender offer, thus placing
them in the hands of those who could be counted upon to accept the offer
when formally made. Servomation says that the form and timing of these
advertisements was a ploy to encourage a premature, uninformed sale by
Servomation shareholders in advance of their consideration of any responsive information which might have become available in the market
place subsequent to the GDV announcement. It argues that this circumvents the very purpose of the 20 day waiting period imposed by § 203,
which is designed to allow target shareholders time to digest all available
information and market reaction so as to enable them to make an informed
decision.
Even a judge cannot be expected to be so naive as to believe that the
defendants intended only to be of assistance to Servomation shareholders
in placing these advertisements at the time and in the form accomplished.
However, whether this was proper conduct by the defendants is not a
matter which I am free to determine in the abstract. Rather, the test to
be applied here is whether this action by the defendants violated § 203 in
any way. I conclude that it did not.
[11] Our statute does not deal with announcements or press releases
made subsequent to the delivery of the statement of intention save for its
proscription that no offer be made within 20 days of delivery of the statement. Thus, to violate § 203 the tombstone ads would have had to amount
to an offer. However, by their terms, they clearly disclaimed being an
offer. Rather, they held themselves out to be only a notice of the defendants' intention to make an offer at a later date. In at least one federal
jurisdiction a distinction has been noted between an offer and an announcement pertaining to an offer. In Corenco Corp. v. Schiavone & Sons, Inc.,
488 F.2d 207, 216 (2d Cir. 1973) it was stated as follows:
"Schiavone's 'announcement' in the Wall Street Iournal fell
short of being a tender offer within the meaning of Section 14(d)
since it specifically stated that it did not itself constitute an offer
and that tenders could be made only after the Corenco shareholder
had obtained a printed offer to purchase and letter of tender. In
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another context we have recognized that an announcement of an
offer may be different from an offer. See, Chris-Craft Industries,
Inc. v. Bangor Punta Corp., 426 F.2d 569, 574 (2d Cir. 1970);
Rules 134, 135, Securities Act of 1933."
The same is true here. Consequently, the advertisements complained of
by Servomation do not appear to constitute a violation of § 203, and thus
they provide no basis in this jurisdiction for enjoining the offer.
VI. IN CONCLUSION

[12] As a result of the foregoing I am forced to reach the conclusion
that on the present record, as argued, Servomation has failed to establish
any violation of 8 Del. C. § 203. Accordingly, it has failed to establish
a basis for a grant of the preliminary injunctive relief it seeks. This
renders it unnecessary at this time to consider the defendants' arguments,
based on the recent decision in Great Western United Corp. v. Kidwell,
No. 77-2809 (5th Cir., August 10, 1978), that § 203 in its entirety is unconstitutional as being in violation of the Supremacy Clause and the Commerce Clause of the United States Constitution. Lamentably, that decision must await another day. I say "lamentably" because this means that
at some point we will be forced to go through it all again.
A form of order denying the application for the preliminary injunction may be submitted.

GRYNBERG v. BURKE
No. 5198
Court of Chancery of the State of Delaware,New Castle
September 19, 1978
Pending argument upon a motion for a preliminary injunction to set
aside a voting trust agreement allegedly induced by fraud and to cancel
the stock incentive plan brought about thereby, plaintiffs, holders of 767o
of defendant Oceanic Exploration Co. (Oceanic) stock, now seek a temporary restraining order to prohibit the transfer or other distribution of
Oceanic stock pursuant to the challenged stock grant incentive plan. The
court of chancery, per Vice-Chancellor Brown, held a temporary restraining order not warranted as to the individual defendants, whose challenged
shares would not dilute the holdings of the plaintiff majority stockholders
seeking to regain active control of Oceanic, since the defendants were
before the court and subject to its rulings, and their stock grant share
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interests had been committed to others prior- to the present application.
However, a temporary restraining order should issue to maintain the
status quo on the outstanding options and untransferred, undistributed
stock grants where there is a scramble to exercise the challenged rights.
1.

Injunction C-

137(l)

A temporary restraining order is not warranted as to individual defendants whbse challenged shares would not dilute the holdingsI of plaintiff majority stockholders to any substantial degree where defendants are
before the court and subject to its rulings should plaintiffs ultimately prevail, and where their stock grant share interests have been committed to
others prior to the present application.
2.

Injunction C

136(1)

Pending argument upon a motion for a preliminary injunction to set
aside a voting trust agreement allegedly induced by fraud and to cancel
the stock incentive plan brought about thereby, a temporary restraining
order should issue to maintain the status quo on the outstanding options
and untransferred, undistributed stock grants where there is a scramble to
exercise the challenged rights.
BRowN, Vice-Chancellor

Pending argument upon a previously filed Motion For a Preliminary,
Injunction, plaintiffs now seek a Temporary Restraining Order to prohibit the defendant-Oceanic Exploration Company (Oceanic) from issuing, transferring or otherwise distributing shares of Oceanic stock pursuant
to stock option and stock grant incentive plan adopted by the corporation
pursuant to the claimed approval of a majority of its shareholders during
1976 through 1978. Plaintiffs, the owners of 767 of Oceanic stock, had
previously entered into a Voting Trust Agreement wherein they had surrendered the voting power of their stock to the voting trustees for a
period of five years. Shortly after this was accomplished, the voting
trustees purported to vote in favor of the stock incentive program for the
alleged good of the corporation. Plaintiffs subsequently concluded that
the Voting Trust Agreement had been induced by fraud, and filed this
suit to set aside the voting trust, and, correspondingly, to cancel the stock
incentive plan brought about thereby. The matter has been in active litigation for many months.
In July of 1978 plaintiffs learned, through means other than by direct
communication from the defendants, that the defendant directors, officers,
and voting trustees had obtained registration of certain Oceanic stock and
were making distribution of shares to various individuals pursuant to outright stock grants awarded them under the plan in question. In view of
the present dubious financial condition of Oceanic, plaintiffs have thus
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concluded- that various individual defendants who presently constitute the
control of Oceanic have decided to "take their money and run". Plaintiffs
seek to stop this so as to maintain a status quo until a decision can be
reached on their preliminary injunction application. Defendants strongly
deny any such evil intention and contend in addition that such immediate
relief should be denied in view of the lengthy delay of the plaintiffs in
seeking a restraint based on facts of which they have been aware since
1976-or at least since JUly 18, 1978. Time prohibits any further recitation of the underlying facts.
. Suffice it to note that in their opening preliminary injunction papers
plaintiffs rely, among other things, on the apparent fact that the voting
trustees lacked the legal power to approve the challenged options and
grants due to a failure to first transfer some 2 million of plaintiffs' shares
into .the record name of the voting trustees, arguably a pre-condition to
voting such shares under the language of the Voting Trust Agreement.
They also rely on the fact that a registration statement filed in 1976 contained the opinion of corporate counsel that the stock option and grant
plan was validly accomplished despite the fact that eleven days before this
Court had rendered a decision disqualifying such counsel from further
representation of Oceanic with regard to this litigation. Other factors also
give at least superficial credence to plaintiffs' position.
On the other hand, the total authorized stock grants amounted to some
71,000 shares. Of these some 54,000 shares have already been distributed
and, in some cases, resold. Of those remaining, only 5,600 shares due the
defendant-Singer (former house counsel for Oceanic) are in issue. Three
days before the present application Singer sold these shares and thus he
now requires delivery from the corporation so as to complete the sale. In
addition, 11,000 shares were previously delivered to the defendant-Farmer,
President of Oceanic. These shares were peldged by Farmer in June of
1978 in order to obtain loans to cover major cancer surgery required by
him. The bank is now calling upon his attorney-in-fact to sell these
shares so as to apply the proceeds to the presumably delinquent loan.
Plaintiffs seek to prevent such sale.
[1] Since the thrust of plaintiffs' suit is to regain active control of
Oceanic, since the total of Singer and Farmer's challenged shares would
amount to less than .5% of plaintiffs' substantial holdings and would thus
not dilute them to any substantial degree, and since at this point Singer
and Farmer are before the Court and thus subject to its rulings should
plaintiffsk ultimately prevail, I am not convinced that a restraining order
should issue as to them on the present record, especially since their respective stock grant share interests have been committed to others prior
to the present application. In short, by weighing the, equities of the situation and viewing the potential harm as not being necessarily irreparable, I
conclude that the restraint as to Singer's 5,600 shares and Farmer's 11,000
shares should be denied.
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[2] At the same time, considering that there are 287,500 outstanding
stock options as yet unexercised when coupled with the scramble to exercise
the challenged rights that seem to be developing on almost a daily basis,
I think a temporary restraint as to the outstanding options and untransferred and undistributed stock grants is warranted.
With the exception of the 5,600 shares demanded by Singer and the
11,000 shares now possessed by Farmer, I hereby temporarily restrain
the defendants from issuing, transferring, conveying, alienating, or otherwise distributing any other shares of Oceanic awarded, issued or to be
issued pursuant to the stock grants and options under the plan or plans
under attack in this litigation, pending further order of this Court. This
restraint shall become effective upon the plaintiffs giving secured bond in
the sum of $20,000.
IT IS So ODEaaD, this 19th day of September, 1978, at 4:30 p.m.

SARABYN v. JESSCO, INC.
No. 607
Court of Chancery of the State of Delaware, Kent
September 20, 1978
Plaintiffs, who were stockholders in Jessco, Inc., sought a temporary
restraining order to enjoin a special stockholders' meeting to ratify a proposed merger between Jessco and Rospatch Corp. and an order compelling
the holder of the annual stockholders' meeting of Jessco before this special
meeting. Plaintiffs' primary contentions were that the directors of defendant corporation had breached a fiduciary duty to plaintiffs by denying
them a right to inspect the books and records of the corporation until
after they obtained a court order and by failing to hold its annual stockholders' meeting within ninety days of the expiration of its fiscal year.
Plaintiffs also objected to the form of the proxy solicitation relating to the
proposed merger. Defendant moved for a stay based on the fact that there
was an action pending in the Michigan courts.
The court of chancery, per Vice-Chancellor Hartnett, held that defendant's motion for stay must be denied since the parties and the issues
raised in the Michigan case were not the same as in the Delaware case.
The court further held that the plaintiffs' application for a temporary restraining order must be denied since plaintiffs had not sustained the burden
of showing that they had a reasonable probability of ultimate success and
that they would suffer irreparable harm.
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1. Federal Civil Procedure C-

758

A motion for stay must be denied where the parties and the issues
raised in the court of one state are not the same as those raised in the
court of another state.
2.

Injunction 0-

152

At the temporary restraining order stage, the merits of a controversy
are always difficult to determine because there is no opportunity for a full
hearing on the merits.
3.

Injunction 0=- 134

At the temporary restraining order stage, a strong burden is put on
the plaintiff to show merits of the controversy.
4.

Injunction 0:=

136(1), 151

At the temporary restraining order stage, the plaintiff has the burden
of proving a reasonable probability of ultimate success.
5.

Injunction C=- 132, 136(3)

A temporary restraining order should not be granted except to maintain the true status quo.
6.

Injunction 0-

136(1), 136(3), 151

A temporary restraining order should not be granted except to prevent
irreparable harm.
7.

Corporations 0-

181(8)

In an action where the directors of defendant corporation were less
than cooperative in permitting plaintiffs, stockholders, to inspect the books
and records of defendant corporation, but where plaintiffs eventually obtained inspection through one state court, plaintiffs cannot now complain
in a court of another state that the directors have breached a fiduciary duty
to plaintiffs in denying them the right to inspect the books and records.
8.

Corporations 0= 198(3), 201, 581

In an action where the plaintiffs object to the form of a proxy solicitation relating to a merger, any objection to the substance of the disclosure
is without merit in the absence of any showing that the prospectus and
proxy statement contained false or misleading information and that the
prospectus and proxy statement did not disclose with complete candor the
facts necessary for the stockholders to consider the merger offer.
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C 193, 283
Corporations
Federal Civil Procedure 0- 186.5
Plaintiffs, stockholders, have no standing to bring an actiori to coripel
defendant corporation to hold its annual stockholders' 'meeting -within
ninety days of the expiration of its fiscal year, when the time requirement
provisions of the state statute have not yet been niet. DEL. CODE Amr.
tit. 8, § 211(c).
9.

10. Corporations C-- 193
Injunction C_- 137
In an action to compel defendant corporation to hold its annual stockholders' meeting within ninety days of the expiration of its fiscal year,
plaintiff must show prejudice to them by the fact that the annual meeting
has not yet taken place.
11. Injunction
C--- 136(1)
Corporations 0- 295
In an application for a temporary restraining order, plaintiffs-stockholders cannot complain that the board of directors of defendant corporation has not filled one vacancy on the board of directors when the filling
of that vacancy would not have shown a reasonable probability of plaintiffs
ultimate success since the four existing directors had already unaniinously
approved the merger in question, and the one vacancy would have made
no difference to the plaintiffs.
12. Corporations 0
198(4), 198(5)
If a proxy form is overbroad and an attempt is made to use it to
vote for matters other than the proposed merger, the court* would not
hesitate to set the meeting aside.
13. Injunction 0-

137, 151

An application for temporary restraining order must be denied where
the plaintiffs hyper-technically complain that the notices and proxy materials were sent out under the name of the president of the defendant
corporation instead of the secretary as provided by the bylaws of the
corporation, and when plaintiffs have failed to show irreparable harm by
so receiving the notices and proxy materials.
14. Injunction 0=- 136(1), 151
An application for temporary restraining order must be denied, when
-plaintiffs have not sustained the burden of showing that they have a reasonable probability of ultimate success.
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136(1), 136(3), 151

15. Injundtion 0

An application for a temporary restraining order must be denied
where plaintiffs have failed to show that they have suffered irreparable
harm.
152

16. Injunction C

In an application for a temporary restraining order, it is necessary to
b Iance the equity between the parties.
17. Corporations 0

Injunctions

C--

201

70

In an application for a.temporary restraining order, the court enjoins
stockholder meetings only with great reluctance.
HARTNETT,

Vice-Chancdllor

Plaintiffs, who are stockholders in Jessco, Inc (JESSCO), a Delaware corporation, brought this action to enjoin a special stockholders'
meeting set to commence on September 20, 1978, to ratify a proposed
merger between Jessco and Rospatch Corporation (ROSPATCH), a
Delaware corporation. Plaintiffs also seek an order compelling the holding of the annual stockholders' meeting of Jessco and request that it be
held before the special meeting. This action came on for hearing on
plaintiffs' Application For a Temporary Restraining Order and this is my
decision on that Application.
[1] Preliminarily, I must dispose of defendant's Motion For a Stay
based on the fact that there is an action pending in Michigan captioned:
No. 78-177022
filed in Oakland County
JESSE STARECK, for himself and on behalf of all other
shareholders of Jessco Inc.
V.

JOHN B. BROSNAN et al.
(Preliminary Restraining Order denied)
The Application For a Stay is denied because I am not convinced, at this
stage of the proceedings, that the parties and the issue raised in the Michigan case are the same as in this case in Delaware.
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[2-6] It is always difficult to determine the merits of a controversy
at the temporary restraining order stage since, of necessity, there is no
opportunity for a full hearing on the merits. Because of this a strong
burden is put on the plaintiffs. Bayard v. Martin, Supr. Ct., 101 A.2d
329 (1953). The plaintiff has the burden of proving a reasonable probability of ultimate success. Sandier v. Schenley Indus., Inc., Del. Ch., 79
A.2d 606 (1951); and a temporary restraining order should not be
granted except to maintain the true status quo, Thomas C. Marshall,Inc.
v. Holiday Inn, Inc., Del. Ch., 174 A.2d 27 (1961), and to prevent
irreparable injury. Sandier v. Schenley Indus., Inc., supra. Plaintiffs'
primary contentions will be discussed seriatum:
[7] 1. Plaintiffs claim that the directors of defendant have breached
a fiduciary duty to plaintiffs in that plaintiffs were denied the right to inspect the books and records of the corporation until after they obtained
an Order permitting such inspection by the Circuit Court for Cass County
in the State of Michigan. Plaintiffs were ultimately successful, however,
in obtaining an inspection on August 29, 1978. While Jessco may have
been less than cooperative in permitting plaintiffs to inspect its records
because plaintiffs' demand did not technically comply with the Delaware
Corporation Laws, nevertheless plaintiffs elected to proceed in the Michigan Courts to obtain the inspection and was finally successful. I do not
see how plaintiffs can complain in this Court, at this time, that they have
not had an opportunity to inspect the books and records of defendant. It
should also be noted that plaintiffs made no effort to enjoin the solicitation of proxies by defendant.
[8] 2. On August 21, 1978, defendant mailed to its stockholders a
prospectus and proxy statement relating to the merger of Jessco with
Rospatch. This prospectus included a notice of the special meeting of
stockholders to be held on September 20, 1978, and a proxy solicitation.
Plaintiffs object to the form of the proxy solicitation but do not allege
that the prospectus or proxy statements contain any false or misleading
information. In fact, the proxy statement has been approved by the
S.E.C. and by the Michigan State Circuit Court. In the absence of any
showing that the materials mailed by Rospatch do not disclose with complete candor the facts necessary for the stockholders to consider the merger
offer, any objection to the substance of the disclosures is without merit.
[9, 10] 3. Plaintiffs allege that defendant has failed to hold its annual
stockholders meeting within 90 days of the expiration of its fiscal year
which was May 31, 1978. The annual stockholders meeting has not yet
been held. Technically, plaintiffs are correct if we disregard, arguendo,
the twelfth hour effort of defendant to amend its bylaws so as to bring
itself into compliance with the provisions relating to annual meetings.
However, defendant is also technically correct when it states that plaintiffs,
as yet, have no standing to bring this action to compel a stockholders
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medtihg because time requirement provisions of 8 Del. C. § 211(c) have
not yet been met. I agree with defendant. Plaintiffs have also not shown
any prejudice to them by the fact that the annual meeting of stockholders
has not yet taken place.
[11] 4. Plaintiffs complain that the board of directors of defendant
has not filled the vacancy on the board of directors caused by the death
of Randall E. Holt in 1977. Defendant counters that the bylaws of the
corporation provide only that a vacancy may be filled. In any case, I
feel that this is much ado about nothing since there are but 5 positions
on the board of directors and there are presently 4 members on the
board of directors, all 4 of which approved the merger and the proxy
materials which were mailed to the stockholders. Even if the vacancy
had been filled therefore it could have made no difference to the plaintiffs.
[12] 5. Plaintiffs complain that the proxy forms are overbroad in
that they permit the holders of the proxy to vote for matters other than
the proposed merger. Plaintiffs fear that the annual meeting of the defendant will be surreptitiously held by the holders of the proxy statements.
Defendant counters that there is no intention of utilizing the proxies except in connection with the pending merger and I will take defendant at
its word. If the proxy holders attempt to use the proxies to hold the
annual meeting on September 20, 1978, I will have no hesitation in setting aside that meeting.
[13] 6. Plaintiffs complain that the notices and proxy materials were
sent out by the President of defendant instead of the Secretary, as provided by the bylaws of the corporation. I believe this is a hyper-technical
objection which was criticized by our Supreme Court in Monogram Industries v. Royal Industries, Del. Supr., 372 A.2d 171. I fail to see how
plaintiffs can be harmed by having received the materials under the name
of the President rather than the Secretary. In any case, the board of

directors and the Secretary of defendant have ratified the method of
giving notice.
[14] Plaintiffs' Application For a Temporary Restraining Order is
denied because plaintiffs, for the reasons stated, have not sustained the
burden of showing that they have a reasonable probability of ultimate
success.
[15] Secondly plaintiffs have not shown that they will suffer irreparable harm. While the adequacy of the disclosure given in the prospectus
and proxy materials seems to have been laid to rest by the action of the
Michigan Court nevertheless if I am incorrect in this and plaintiffs at a
later time are able to show that the materials did not meet the full disclosure requirements, a number of remedies will still be available to them.
[16, 17] Lastly, it is necessary to balance the equity between the parties. Thomnas C. Marshall,Inc. v. Holiday Inn, Inc., supra. If this stock-
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holders meeting is enjoined there is a reasonable probability that Rospatch
will withdraw from the proposed merger as it has the legal right to do.
In such a case there is a reasonable probability that the other stockholders
of defendant (81% of whom have already forwarded proxies approving the
merger) will suffer irreparable loss since there is no showing that a more
favorable merger agreement is likely to be negotiated. I must also note
that this Court enjoins stockholder meetings only with great reluctance.
Campbell v. Loew's Incorporated et al., Del. Ch., 134 A.2d 565 (1957).
In summary therefore:
1. Defendant's Application.For a Stay is denied.
2. Plaintiffs' Application For a Temporary Restraining Order is
denied.
So ordered.

CARRIER CORP. v. UNITED TECHNOLOGIES CORP.
No. 5705
Court of Chancery of the State of Delaware,New Castle
October 30, 1978
Plaintiff target corporation moved for a temporary restraining order
against further proceedings by defendant in its offer for tenders of stock
of the plaintiff. The court of chancery, per Chancellor Marvel, held that
the Delaware tender offer statute, Dr.. CODE ANN. tit. 8, §203 (a) (2),
by requiring a twenty-day period during which the offeror will not purchase or pay for any tendered equity security and any stockholder may
withdraw any securities tendered to the offeror, would allow time for the
court to decide whether or not plaintiff should prevail on its common
law theory of the high degree of duty owed by a third party Offeror to the
holders of stock sought by the offeror.
The temporary restraining order was denied.
1.

Securities Regulation (

272

The Delaware tender offer statute provides a twenty-day period during which the offeror will not purchase or pay for any tendered equity
security and any stockholder may withdraw any securities tendered to
the offeror. DE.. CoDE ANN. tit. 8, § 203 (a) (2).
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Injunction 0

150

A temporary restraining order will be denied when there will be
ample time for the court to decide whether or not the plaintiff should
prevail.
MNARv.,, Chancellor
[1] Plaintiff has moved for the granting by the Court of a restraining order against further proceedings by the defendant with.its offer for
tenders of stock of the plaintiff. I conclude that because even if the
Attorney General of the State of New York were to decide as early as
Monday, October 30, that United may proceed with its offer for tenders
of 17 million shares of stock of Carrier, there will be under the provisions
of Delaware law, 8 Del. C. Section 203(a) (2), a second 20-day period
during which the offeror will not purchase or pay for any tendered equity
sectirity, and any stockholder may withdraw any securities tendered to
the offeror.. Compare Servonmation Corporation v. City Investing Company, Del. Ch., August 24, 1978.
[2] Accordingly, there will be ample time, in my opinion, for the
Court to decide during such period whether or not plaintiff should prevail
on its common law theory of the alleged high degree of duty owed by a
third party offeror to the holders of stock which such third party seeks to
acquire. Accordingly, I will not grant a temporary restraining order as
prayed for against the continuance of defendant's offer for tenders of stock
of the plaintiff corporation, but will issue a rule to show cauie why a
preliminary injunction should not be granted as prayed for.
Let an appropriate form of order be submitted.

PALMER v. ARDEN-MAYFAIR, INC.
No. 5549
Court of Chancery of the State of Delaware, New Castle

July 6, 1978
Amendments to California law purpqrted to govern or place limitations on the internal workings and structure of certain foreign corporations
doing business in that state, thereby causing a dilemma for defendant corporation. In parallel litigation, it sought relief as a shareholder pursuant.
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to DEL. CODE ANN. tit. 8, §§ 211, 225 and 227 seeking an order;
(1) directing defendant to hold its 1978 annual meeting of shareholders
to elect directors and for other proper business on or before July 31, 1978;
(2) .declaring that the number of directors to be elected, their terms of
office and the manner of voting therefor was to be in accordance with
defendant's certificate of incorporation and bylaws under Delaware General
Corporation Law; (3) directing that defendant's directors elected in 1976
for three-year terms may continue to hold office without standing for reelection in 1978; (4) declaring that a classified board may continue to be
elected in 1978; (5) stating that defendant is not required to adopt cumulative voting at said 1978 annual meeting; and, (6) to the extent that
existing statutes of the State of California tend to conflict with any of
the foregoing or purport to require that the 1978 annual meeting and
election of directors be conducted on a different basis, directing that such
California statutes be declared to be of no force and 'effect. Defendant
answered and consented to the relief sought. The parties petitioned for
an order directing that defendant give notice of the pending action to all
shareholders, inviting any shareholders with opposing views to intervene.
When none so responded, and at the parties' request, the court designated
an amicus curiae to take an opposing position to the relief sought. With
respect to the amicus' arguments, the Court of Chancery per Vice-Chancellor Brown held; (1) that dismissal was not warranted for mootness, in
view of the California court decisions since the shareholder's rights under
Delaware law are not identical to those in California, or for collusiveness
due to lack of adversity, in view of the vigor of the anzicfs' position;
(2) that it was beyond the scope of sections 225 and 227 to use them to
seek, in effect, declaratory relief under these circumstances where no actual
controversy yet existed; (3) that under section 211 the court had power
ancillary to ordering a shareholder's meeting for the election of directors
to also resolve doubts existing as to the manner of holding the election and
the terms of office to be voted upon; (4) that, pending outcome of the
California appeals, the meeting conduct and election were to be as prescribed by Delaware charter and bylaws; and (5) that in the absence of
a direct effort to enforce the California law against defendant, there was
no basis to consider constitutionality of the California law. The court
declined to pass on the validity of a 1972 amendment to the bylaws calling
for a classified board that conflicted with the certificate of incorporation
as not being proper for attack by the amicus as appointed.
1.

Corporations 0= 208

California Superior Court decisions on appeal which interpret California foreign corporation statutes do not divest the Delaware court of
power to order an annual meeting of a Delaware corporation upon the
application of a shareholder. DEL. CODE ANN. tit. 8, § 211.
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Corporations 0=- 189(2), 194

It is not collusive litigation seeking an advisory opinion where a
shareholder-director brings suit as a shareholder in the state of its domicile to compel the corporation to hold a shareholders' meeting, which it is
uncertain how to hold on its own, and where the court appoints an anzicis
in the absence of invited intervention by other shareholders on notice.
DEL. CODE AxN. tit. 8, § 211.
3.

Corporations C--

192, 283(3)

It is beyond statutory purpose to seek declaratory relief where no
actual controversy exists. DEL. CoDE ANN. tit. 8, §§ 225, 227.
4.

Corporations C---

201, 283

The court of chancery may issue such orders as may be appropriate,
including without limitation, orders designating the time and place, the
record date for determination of stockholders entitled to vote, and the form
of a meeting of shareholders where none has been held for more than
thirteen months. DEL. CODE AN. tit. 8, § 211(c).
5.

Corporations C--

201, 283(2), 291

The court has the power, ancillary to ordering a shareholders' meeting
for the election of directors, to also resolve doubts existing as to the manner of holding the election and the terms of the office to be voted upon.
DEL. CODE AN. tit. 8, § 211.
6.

Corporations C-,

58

Pending the outcome of appeals in California on the same matter,
there is no reason fo a corporation to conduct its annual meeting for
election of directors in any manner other than that prescribed by its Delaware charter and bylaws. DEL. CoDE ANN. tit. 8, § 211.
7.

Constitutional Law 0-

46(1)

It is the settled policy of Delaware courts to refrain from deciding a
constitutional issue unless such determination is essential to the disposition of the case.
8.

Corporations 0-

1.1 (1)

Internal affairs of a corporation are to be governed by the laws of
the state of incorporation.
9.

Corporations 0

283(2), 291

The method of electing directors and the regulation of directors'
terms in office represent internal affairs of a corporation.
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BRowN, Vice Chancellor
This decision is perhaps somewhat more lengthy than the nature of
the action warrants. But in the words of former Chancellor Seitz the
Court was "so pressed for a quick decision that it did not have time to
write a short opinion." Schiff v. RKO Pictures Corp., Del. Ch., 104
A2d 267, 268 (1954).
By his complaint, plaintiff Curtis H. Palmer has brought this action
as a shareholder of the defendant Arden-Mayfair, Inc., ("Arden-Mayfair"), a Delaware corporation. Plaintiff is also Chairman of the Board
of Directors of Arden-Mayfair. In 1976, along with two others, plaintiff
was elected as a director of Arden-Mayfair for a three-year term ending
in 1979.
By his complaint, plaintiff seeks relief pursuant to § 211, § 225 and
§ 227 of the Delaware Corporation Law. Specifically, plaintiff seeks an
order of this Court pursuant to the aforesaid statutes (1) directing ArdenMayfair to hold its 1978 annual meeting of shareholders for the election
of directors and for the transaction of such other business as may properly
come before the meeting on or before July 31, 1978, (2) declaring that the
number of directors to be elected at such meeting, their terms of office and
the manner of voting for their election shall be determined in accordance
with the applicable provisions of the certificate of incorporation and bylaws of Arden-Mayfair as governed by the Delaware General Corporation
Law, and, to that end, declaring (3) that the directors of Arden-Mayfair
elected at its 1976 annual meeting for three-year terms may continue to
hold their offices without standing for reelection at the 1978 annual meeting, (4) that a classified (or staggered) board may continue to be elected
at -the 1978 annual meeting, (5) that Arden-Mayfair is not required to
adopt cumulative voting at its 1978 annual meeting, and (6) to the extent
that existing statutes of the State of California tend to conflict with any
of the foregoing or purport to require that the 1978 annual meeting and
election of directors be conducted on a different basis, that such California
statutes be declared to be of no force and effect.
This suit thus continues parallel litigation that is running here as
well as in the court of California as a result of the dilemma in which
Arden-Mayfair now finds itself by virtue of recent amendments to the law
of California which purport to govern or place limitations on the internal
workings and structure of certain foreign corporations doing business in
California. Some background is necessary to an understanding of the
situation.
Arden-Mayfair was incorporated under the laws of Delaware in 1933.
It has its main executive offices in the City of Commerce, California. Its
principal line of business is that of food processing, production, distribution and marketing. It has both a market division and a dairy division.
As of December 31, 1977, Arden-Mayfair was operating a chain of some
91 supermarkets in the west coast area. Of these 41 were located in
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central and southern California Others are located in Arizona, Oregon,
Nevada and Washiniton. As of 1977 Arden-Mayfair, through sale or
lease, disposed of all of its former dairy facilities in the State of California. However, it still operates dairy production and distribution facilities in Nevada, Oregon, Washington and Alaska.
In addition, through a wholly-owned subsidiary, Telautograph, ArdenMayfair conducts other business activities, including the manufacture, sale
and lease of instantaneous communications transmission equipment and
supplies and the manufacture of chemicals and. equipment for the maintenance of swimming pools. As of January 1, 1977 Arden-Mayfair employed some 4,900 persons and had gross sales for the preceding fiscal
year of approximately $450 million. While these facts have little to do
with the present application, they serve to illustrate the magnitude of the
problem which the application involves.
Arden-Mayfair has two classes of outstanding capital stock consisting
of common and preferred. Both are traded over the counter and are
not listed on any national securities exchange. As of December 31, 1977
Arden-Mayfair had of record 1,424 preferred shareholders and 9,463
common shareholders. The largest holder of Arden-Mayfair's stock is
Louart Corporation, a California corporation, which owns approximately
18 per cent of the outstanding common shares and 14 per cent of the outstanding preferred shares.
In 1972, pursuant to § 141(d) of the Delaware General Corporation
Law (hereafter designated as "8 Del. C. §--"), the shareholders of
Arden-Mayfair, by a vote of 2,419,376 "for" and 94,252 "against,"
amended the bylaws of the corporation so as to thereafter provide for a
classified board of directors. The board was thereby divided into three
classes so as to cause one of the classes to be elected every third year.
Proposals by certain shareholders to eliminate these staggered terms and
to require the annual election of the entire board were thereafter defeated
by shareholder vote at the annual meetings held in 1974, 1975 and 1976.
In addition, since the certificate of incorporation of Arden-Mayfair does
not provide for the election of directors by cumulative voting, its directors
are elected by straight ballot. See 8 Del. C. §§ 212, 214.
On January 1, 1977 Section 2115 of the California General Corporation Law became effective as a part of the laws of that State. Section
2115 (a) provides that a foreign corporation doing business in California
will become subject to certain specified provisions of the California General Corporation Law (hereafter "CGCL") if both of two statutory tests
are met. The first test is met if the average of a foreign corporation's
property, payroll and sales factors, as defined in CGCL Sections 25129,
25132 and 25134, exceeds 50 per cent during the corporation's latest full
taxable year. The second test is met if more than one-half of the corporation's outstanding voting securities (as defined by the statute) are held
of record by persons having California addresses.
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As relevant to this action, CGCL Section 2115 (b) provides that when
these tests are met, Sections 301 and 708 of California's domestic corporation law become applicable to the foreign corporation. Section 301
provides, in effect, that all directors must be elected annually for one-year
terms. Section 708 provides that all voting shareholders shall be entitled
to vote cumulatively for the election of directors.
For the fiscal year ending January 1, 1978, its latest full income year,
the average of Arden-Mayfair's property, payroll and sales factors exceeded 50 per cent, and, as defined by the California statute, more than 50
per cent of its outstanding securities were held in 1977 by persons having
California addresses. As a consequence CGCL Section 2115, and thereby
Section 301 and Section 708, appear to liteially apply to Arden-Mayfair
and thus require that at its 1978 annual meeting it must elect its entire
Board of Directors for one-year terms at an election at which cumulative
voting by shareholders must be permitted. This, of course, is in direct conflict with Arden-Mayfair's bylaws which, under Delaware law, call for a
staggered board, and it is also in direct conflict with the Delaware General
Corporation Law under which Arden-Mayfair has long since been chartered which provides that there can be no cumulative voting by shareholders unless it is authorized by the certificate of incorporation.
In an effort to enforce the California statutes as well as its rights
thereunder, Louart Corporation, apparently as part of an effort to gain
representation on Arden-Mayfair's board, brought suit against ArdenMayfair in the Superior Court for the County of Los Angeles. At or
about the same time, Arden-Mayfair filed a declaratory judgment action
in this Court against Louart Corporation (and others) in an attempt to
establish that the law of Delaware applied to any forthcoming annual
meeting regardless of the California statutes. However, due to the recent
decision in Shaffer v. Heitner,-

U.S. -,

97 S. Ct. 2569, 53 L. Ed. 2d 683

(1977) the complaint was dismissed as to Louart Corporation in the suit
in this Court because, even though Louart Corporation is the largest single
shareholder in Arden-Mayfair, it nonetheless lacked sufficient minimum
contacts with Delaware to justify substituted service of process under the
present rationale of the United States Supreme Court. See ArdenMayfair, Inc. v. Louart Corporation,Del. Ch.,

-

A.2d -

(1978).

Shortly thereafter, the California Superior Court, by Judge Charles
H. Phillips, entered findings of fact, conclusions of law and a judgment
thereon in the California action in which it was held that CGCL Section
2115, to the extent and only to the extent that it requires cumulative voting and the annual election of directors, is unconstitutional as applied to
Arden-Mayfair in that it unreasonably burdens commerce among the
states in violation of Article I, § 8 of the Constitution of the United States,
and that its application to Arden-Mayfair would deny full faith and credit
to the public acts of the State of Delaware duly enacted in furtherance of
Delaware's power to regulate the internal affairs of corporations which are
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incorporated under its laws, in violation of Article IV, § I of the Constitution of the United States. By its terms, the order of judgment specifically stated that Arden-Mayfair "is not required to elect an entire board of
directors annually as provided in § 301 of the California Corporation Code"
and that it "is not required to adopt cumulative voting as provided in
§ 708(a), (b) and (c) of the California Corporation Code." As I understand it, that decision is presently on appeal by Louart Corporation.
Between the dismissal of the complaint as to Louart Corporation in
the aforementioned suit in this Court and the entry of the judgment in the
California Superior Court, plaintiff Palmer filed this action. ArdenMayfair answered by admitting the allegations of the complaint and consenting to relief sought by Palmer's application. The parties then petitioned for an order directing that Arden-Mayfair give notice of the
pendency of this action to all of its shareholders and inviting any shareholder holding an opposing view of the matters covered by Palmer's
application to intervene and contest it. By order of March 14, 1978 such
notice was sent to all Arden-Mayfair shareholders giving them until April
27, 1978 to intervene. However, no such response was received from any
shareholder.
Thereafter, the parties asked the Court to designate an amicus curiae,
as selected by the Court, to take an opposing position as to the relief
sought herein. Accordingly, the Wilmington law firm of Bayard, Brill
and Handelman was appointed as amicus cmriae for this purp9se, and the
legal merits of the matter have now been briefed and argued.
While the foregoing was transpiring, however, Louart Corporation
instituted a second suit in the Superior Court for the County of Los
Angeles. That suit was for a portion of the same relief sought by the
present action, namely, to compel Arden-Mayfair to schedule and hold a
meeting of shareholders for the purpose of electing directors and for considering such other business as might properly come before the meeting.
Under California law, CGCL Section 600(c) provides that upon the
application of a shareholder a court may summarily order the holding of
an annual meeting of shareholders to elect directors if no such meeting
has been designated for a period of more than 15 months since the last
such meeting. Under Delaware law, 8 Del. C. § 211, one of the statutes
pursuant to which this action is brought, authorizes this Court to summarily order a meeting of shareholders "upon the application of any stockholder" so as to elect directors where no such meeting has been held for
a period -of 13 months after the last annual meeting. Since ArdenMayfair held no annual meeting in 1977, the time period established under
either statute has expired.
By findings of fact, conclusions of law and order of judgment filed on
May 1, 1978, the California Superior Court, again by Judge Phillips, held
that since 8 Del. C. § 211 and CGCL Section 600(c) are "substantially
identical" the relief sought under Section 600(c) by Louart Corporation
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would not create any conflict with Delaware law and would not constitute
a burden on intestate commerce. Accordingly, judgment was entered
directing Arden-Mayfair to hold a meeting of shareholders for the purpose of electing directors on or before July 31, 1978. Referring to the
legal conclusions and judgment entered in Louart Corporation's first California action, however, the order directing the shareholders meeting further specified as follows:
"The number of directors to be elected at said meeting and
the manner of voting for the election of said directors shall be
determined in accordance with the applicable provisions of the
certificate of incorporation and by-laws of respondent ArdenMayfair, Inc. and the Delaware Corporation Law."
On June 21, 1978, the day after argument was held on the present
matter in this Court, Louart Corporation. served a notice of appeal from
the above-quoted portion of the order of the California Superior Court.
Apparently, as yet, no appeal has been taken from that portion of the
Superior Court order which directed the holding of the meeting by July
31, 1978.
While the foregoing recitation of events may appear somewhat burdensome, it is made necessary because of certain arguments advanced by
the antics. With this apologetic explanation, I turn to the various contentions of the parties and the amicus.
I.
First of all, the amicus advances several arguments which urge that
the suit be dismissed without reaching the merits. It is argued that the
decision of the California Superior Court in Louart Corporation's suit to
compel a meeting of shareholders has rendered action by this Court unnecessary inasmuch as a meeting date has been set for July 31, 1978 as a
result of the order of that Court. It is also argued that the recent decisions of the California Superior Court have rendered this case moot since
it has been held in California that CGCL Section 2115 is unconstitutional
insofar as it attempts to alter existing shareholder voting rights and the
terms of office of- the directors of Arden-Mayfair. Furthermore, it is
charged that this suit constitutes collusive litigation since it is nothing
more than an amicable action brought by the Chairman of the Board of
Arden-Mayfair against his corporation (which does not oppose it) for the
purpose of seeking what in effect is an advisory opinion from this Court.
However, while the posture of the matter is highly unusual, I do not feel
that any of these arguments warrant a dismissal in view of the extraordinarily awkward situation which now prevails.
To be sure, the California court has directed that a meeting be held
by July 31 and that it be held in accordance with Arden-Mayfair's certi-
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ficate of incorporation and bylaws as controlled by Delaware law. However, both decisions, to the extent that they favor the Delaware law over
CGCL Section 2115, are on appeal. The only thing not appealed is the
meeting date. Moreover, to the extent that CGCL Section 600(c) purports to empower a California court to order a shareholders meeting for a

Delaware corporation, it does so through CGCL Section 2115, as I understand it. This particular application of California law to the internal
affairs of the Delaware corporation is presently justified on the theory
that Section 600(c) is "substantially identical" to 8 Del. C. § 211 and that
consequently, since there is no basic conflict in the two statutes, it is
appropriate for California to assume jurisdiction over the matter under
its statute. The argument of the anzcus would extend this finding to
mean that CGCL Section 2115, at least to the extent that it guarantees a
shareholder the right to an annual meeting for the election of directors,
gives California courts exclusive jurisdiction over a Delaware corporation
for this purpose-at least if a California order is entered first.
But what would be the basis for such a conclusion? The two statutes
are not truly identical. Assuming that the purpose of Section 2115 is to
permit California to regulate psuedo-foreign corporations having their
main connection with California so as to ostensibly provide greater protection and benefits to California shareholders than would be provided by
the laws of the corporation's domicile,* how does this square with the
fact that 8 DeL C. § 211 provides a shareholder greater rights than does
CGCL Section 600(c) since under the Delaware law a shareholder has a
summary right to compel a shareholders meeting where none has been
held for 13 months while under the California statute this shareholder
protection does not accrue until 15 months have elapsed from the date of
the last meeting? Thus, even though Arden-Mayfair is not challenging
the point in the California litigation, there is arguably a basis for concluding that it would be improper for Section 600(c) to supplant the
greater shareholder right guaranteed under § 211, thus casting some doubt
as to the authority bf the California court to assume jurisdiction to even
order a shareholders meeting of a Delaware corporation-at least under
Section 2115.
[1] No doubt a final resolution of these various points of conflict
will be eventually forthcoming. In the meantime, I do not feel that the
two decisions of the California Superior Court interpreting California law,
and now on appeal, serve to divest this Court of the power given by 8
Del. C. § 211 to order an annual meeting of a Delaware corporation upon
the application of a shareholder.
[2] As to the charge of collusive litigation, I find it unpersuasive
under the circumstances of the case. The plaintiff Palmer is a shareholder,
a status in nowise diminished by virtue of the fact that he is also a direc* See the law review articles on the subject cited at page 629 hfereafter.
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tor and Chairman of the Board. Arden-Mayfair is a relatively large corporation and undoubtedly it has correspondingly large financial and business considerations. The corporation itself and those with which it deals
have a vital interest in knowing that it has properly elected a board of
directors to govern the affairs of the corporation. Because of the uncertainty created by the California statutes, the corporation has failed to
schedule an annual meeting. A shareholder has brought suit in the state
of its domicile to compel the corporation to hold the shareholders meeting
which it is apparently uncertain how to hold on its own. Notice has been
given to each of its more than 10,000 shareholders inviting them to intervene in the suit if they so desired. There being no response, an amicus
has been appointed by the Court to take an adversary position and it has
done so with vigor. While this is not a procedure to be recommended
normally, the particular circumstances here have made it desirable. In
point of fact, this proceeding is far more adversary than the normal § 211
summary action. A significant issue exists, and I find no basis to dismiss
the suit on the theory that it seeks an advisory opinion.
II.
The amicus next argues that even if the Court feels that it can and
should order a meeting of shareholders under 8 Del. C. § 211, the additional relief sought by the plaintiff, and not opposed by Arden-Mayfair,
is beyond the scope of § 211(c), § 225 and § 227. Taking them in reverse order, § 227 provides in pertinent part as follows:
"The Court of Chancery, in any proceeding instituted under
Section 211, 215 or 225 of this Title may determine the right
and power of persons claiming to own stock . . . to vote at any
meeting of the stockholders ......
As to § 225 it states in relevant part as follows:
"Upon the application of any stockholder . . . the Court of
Chancery may hear and determine the validity of any election of
any director . . . and the right of any person to hold such
bfice ......
It is based upon these two statutes that the plaintiff, as joined by
Arden-Mayfair, asks for a declaration that the directors of Arden-Mayfair
elected at the 1976 annual meeting for three-year terms may continue to
hold their offices without standing for reelection in 1978, that the classified
board may be continued to be elected at the 1978 meeting, and that cumulative voting will not prevail at such meeting.
[3] On this I agree with the anmicus. The right and power of ArdenMayfair shareholders, or any given number of them, to vote their shares
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is not being challenged here.

There is no dispute as to the identity of

the stockholders entitled to vote. The problem relates to the nature of
the election to be conducted and the type of board to be elected. Moreover, no one is challenging the validity of any prior election of ArdenMayfair directors and the consequent right of any person to hold office.
I feel it to be beyond the purpose of § 225 and § 227 to use them as a
means of seeking, in effect, declaratory relief under circumstances such as
these, particularly where no actual controversy exists at this point. As to
§ 225 in particular, see Levin v. Metro-Goldwyn-Mayer, Inc., Del. Ch.,

221 A.2d 499 (1966); Empire Southern Gas Co. v. Gray, Del. Ch., 46
A.2d 741 (1946).
[4] As to § 211(c), however, it is a different matter. There, as part
of this Court's power to order a meeting of shareholders where none has
been held for more than 13 months, it is provided as follows:
"The Court of Chancery may issue such orders as may be
appropriate, including, without limitation, orders designating the
time and place of such meeting, the record date for determination of stockholders entitled to vote, and the form of notice of
such meeting."
The amicus argues that the type of supplemental orders authorized
by this subsection are "administrative" or "ministerial" only, designed to
facilitate the primary purpose of the statute, namely, to require that a
shareholders meeting be held in timely fashion. It is argued that the summary proceeding under § 211, designed to meet promptly a narrow need,
is ill-suited for the broad declaratory adjudication sought by the parties
here. Thus, the amicus would conclude that there is no statutory basis
under § 211 to seek a determination as to the applicability and constitutionality of the California statutes as applied to a meeting of shareholders
to be ordered under § 211.
While this argument has considerable merit as the amicis phrases it,
to the extent that it suggests that the Court can do nothing under the
facts of this case beyond ordering that a meeting be held, I find it unpersuasive. In it re Tackgon, Del. Ch., 81 A. 992 (1911), a case decided
long before subsection (c) was added to § 211, the order directing that the
shareholders meeting be held further ordered "that the said election [of
directors] shall be held pursuant to the laws of the State of Delaware and
the by-laws of the said [corporation]." The amicus would distinguish
that decision on the grounds that there was no dispute in that case as to
the applicability of Delaware law. However, for the reasons set forth
hereafter, I am of the opinion that the same situation presently prevails
here. See also Prickeit v. American Steel and Pump Corporation,Del.
Ch., 253 A.2d 86 (1969) an action brought pursuant to 8 Del. C. § 223

to have this Court summarily order an election to fill vacancies on a
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board of directors. At § 223 (c) it is provided that when so ordered the
"election shall be governed by the provisions of section 211 of this title
as far as applicable." In exercising that statutory power the Chancellor
held there that all directors were required to stand for election at the
ordered shareholders meeting, that the election was to be held in compliance with the corporate charter, that the shareholders were free to nominate candidates under the corporate charter, and, in effect, that the
staggered board established by the charter would be continued.
[5] I am thus satisfied that under § 211 this Court does have the
power ancillary to ordering a shareholders meeting for the election of
directors to also resolve doubts existing as to the manner of holding the
election and the terms of office to be voted upon when, by so doing, it is
enforcing the bylaws and certificate of incorporation of the corporation
which exists by virtue of Delaware law.
III.
[6, 7] This brings us to the heart of the matter. Plaintiff and ArdenMayfair would have this Court, in a § 211 proceeding, pass upon the
applicability and, if necessary, the constitutionality of CGCL Section 2115
as it applies to Arden-Mayfair. However, I find it unnecessary to do
either. The reason is quite simple. At present Arden-Mayfair is under
no threat of enforcement of the California statute against it. Under Delaware law-which the California Superior Court has held to apply-ArdenMayfair is free to hold its shareholders meeting pursuant to its Delaware
charter and bylaws. It may continue to elect its classified board and it
need not allow cumulative voting. The only effort to prevent this under
the aegis of the California statutes has so far been rebuffed by the California courts. It is true that these decisions are on appeal. But the
short of it is that pending the outcome of the California appeals there is
no reason for Arden-Mayfair to conduct its annual meeting for the election
of directors in any manner other than that prescribed by its Delaware
charter and bylaws. As stated in State v. Shaw, Del. Super., 126 A.2d
542, 552 (1956), aff'd, State v. Schorr, Del. Supr., 131 A.2d 158 (1957):
"The constitutionality of a provision of a statute may be
attacked only by one who is adversely affected by its operation
presently and directly." (Emphasis added.)
To the same effect, see Wilson v. State, Del. Supr., 264 A.2d 510 (1970),
citing Barrows v. Jackson, 346 U.S. 249, 73 S. Ct. 1031, 97 L. Ed. 1586.
Until such time as a California appellate court speaks contrary to ArdenMayfair's position on CGCL Section 2115, there will be no present and
direct effort to enforce the California law against it. Thus, I see no basis
in the present action to consider arguments pro and con as to the consti-
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tutionality of the California law. It is the settled policy of Delaware
courts to refrain from deciding a constitutional issue unless such. a determination is essential to the disposition of the case. Downs v. Jacobs, Del.

Supr., 272 A.2d 706 (1970); State v. Woolley, Del. Supr., 97 A.2d 239
(1953). Here it is not; at least not now.
Secondly, to the extent that there is the spectre of a conflict existing
between the Delaware and California statutes, it would seem on the
present record that Arden-Mayfair's fears can be allayed by generally
recognized choice of law principles. Traditionally, the courts of this country have applied the internal affairs doctrine to resolve choice of law
problems involving corporations. This means that the law of the State of
incorporation will be applied to questions regarding the internal affairs of
the corporation. Even law review articles favorable to the California
approach under CGCL Section 2115 recognize this principle. See Newman: The Pseudo-Foreign Corporation in California, 28 Hastings Law
Journal 119 (1976); Noll: California's New General Corporation Law:

Quasi-Foreign Corporations, 7 Pacific Law Journal 673 (1976) ; Oldham:
California Regulates Pseudo-Foreign Corporations-Trampling Upon the
Tramp?, 17 Santa ClaraLaw Review 85 (1976).
[8, 9] Delaware precedent also makes it clear that the internal affairs of a corporation are to be governed by the laws of the state of
incorporation. Beard v. Rlster, Del. Supr., 160 A.2d 730 (1960) ; ERster
v. A-merican Airlines, Del. Ch., 100 A.2d 219 (1953); Matt v. Montana
Pac. Oil Company, Del. Ch., 141 A. 828 (1928). See also, Restatement
(Second) of Conflict of Laws § 302(2), Comment (e). It seems equally
clear that the method of electing directors and the regulation of directors'
terms in office represent internal affairs of a corporation. Restatement
§ 302, Comment (a).
Thus, to the extent that this Court directs Arden-Mayfair to hold
a meeting for the election of directors pursuant to its charter, bylaws and
Delaware law, it will be in keeping with this accepted conflict of laws
principle.
IV.
Accordingly, in the view I take of the case, there is no doubt, at least
at the present, as to the continued applicability of Delaware law, and I
reach this conclusion without consideration of the constitutional arguments
that have been advanced. There is also no doubt at present as to the
right of a shareholder in a Delaware corporation to compel a meeting of
shareholders under 8 Del. C. § 211.
Therefore, I will grant an order directing that Arden-Mayfair hold
a meeting of its shareholders on July 31, 1978 for the purpose of electing
directors as well as for the consideration of any other business that may
properly come before the meeting. The order shall further direct that the
meeting and election of directors be held pursuant to the certificate of in-
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corporation and bylaws of Arden-Mayfair as they exist under the Delaware General Corporation Law.
To the extent that the suit seeks a declaration under 8 Del. C. § 225
and 8 Del. C. § 227 as to the validity of the present terms of office of the
directors and the manner in which the shareholders may cast their votes,
such relief will be denied.
In conclusion, I take note of the fact that the amicus has also argued,
based on its interpretation of Arden-Mayfair's certificate of incorporation
and bylaws, that it would be improper to continue to elect a classified
board because the 1972 amendment of the bylaws calling for the classified
board conflicts with the certificate of incorporation and is therefore invalid. I think, however, that such an attack is one to be made, if at all,
by an interested stockholder under § 225 and not by an amics appointed
by the Court to take a position with regard to the effect of the California
statutes. For this reason, I have declined to pass upon that argument.
Counsel for the parties may agree upon and submit an appropriate
form of order.

