[VOL. 4

Unreported Cases

INTRODUCTION
UNREPORTED CASES is a continuing feature of THE DF..AwR
JouRNAL OF CoiroRATE LAW. Significant unreported cases that have
not been published by a reporter system will be included. The courts'
opinions are printed in their entirety, exactly as received.
To expedite the attorney's research, all cases are headnoted according
to the NATONAL RI-PoR
key number classification system.* Indices
are provided for case names, statutes construed, rules of court, and key
numbers and classifications for this issue.

* The NAozTrAL REP0oRu

key number classification system is used with the permission
of the West Publishing Co., St. Paul, Minnesota 55102.

(526)

19791

UNREPORTED CASES

CASE INDEX
Page

This Ismse

ALOYSIUS, BUTLER & CLARK ASSOCIATES, INC. v.
FIRST NATIONAL RETIREMENT SYSTEMS, INC.,
No. 232 (Del. Ch. June 30, 1977). BRowN, Vice-Chancellor 565
CARICO v. McCRORY CORP., No. 5160 (Del. Ch. July 13,
1978).

MARVEL,

595

Chancellor ..............................

CARRIER CORP. v. UNITED TECHNOLOGIES CORP., No.
5705 (Del. Ch. October 30, 1978). MARvEL, Chancellor ....
CHAPIN v. BENWOOD FOUNDATION, INC., No. 5305 (Del.
Ch. June 28, 1977). BRowN, Vice-Chancellor ..............
DANCO, INC. v. CONTRAN CORP., No. 5638 (Del. Ch. July
10, 1978).- HARTNETT, Vice-Chancellor ...................
ENGLE v. MAGNAVOX CO., No. 4896 (Del. Ch. April 21,
1976). BRowN, Vice-Chancellor .........................
GRYNBERG v. BURKE, No. 5198 (Del. Ch. September 19,
1978). BRowN, Vice-Chancellor .........................
HOLLINGSWORTH v. ESSENCE COMIUNICATIONS,
INC., No. 5312 (Del. Ch. July 15, 1977). HARTNETT, ViceChancellor .............................................
MAXWELL v. ARISTAR, INC., No. 4798 (Del. Ch. January 28,
1976). BRowN, Vice-Chancellor .........................
PALMER v. ARDEN-MAYFAIR, INC., No. 5549 (Del. Ch.
July 6, 1978). BRowN, Vice-Chancellor ..................
SARABYN v. JESSCO, INC., No. 607 (Del. Ch. September 20,
1978). IHARTNETT, Vice-Chancellor ......................
SAVIN BUSINESS MACHINES CORP. v. RAPIFAX CORP.,
No. 5331 (Del. Ch. February 15, 1978).
Chancellor .............................................

616
561
589
535
607

567
530
617
610

BRowN, Vice578

SERVOMATION CORP. v. CITY INVESTING CO., No. 5676
(Del. Ch. August 24, 1978). BRowN, Vice-Chancellor ..... 599
TULOWITZKI v. ATLANTIC RICHFIELD CO., No. 5140
(Del. Ch. March 8, 1977). BRowN, Vice-Chancellor ...... 544
VOEGE v. ANDERSON, No. 5639 (Del. Ch. July 11, 1978).
MARvEL,

Chancellor .....................................

593

WILLIAMS v. DON YERKES FINE CARS, INC., No. 4777
(Del. Ch. June 1, 1977).

BRowN, Vice-Chancellor ........

WILMINGTON TRUST v. LEE, Nos. 4000, 4241 & 4924 (Del.
Ch. January 19, 1978). MARvEL, Chancellor .............

552

572

528

[VOL. 4

DELAWARE JOURNAL OF CORPORATE LAW

STATUTES CONSTRUED
This Issue
DEr. CoDE Axx. tit. 6
§2551 .......................... 544
§2551(1) ....................... 544
§2551(3) ....................... 544
§2906(b) ....................... 544
DaL. CODE ANW. tit. 8

§102(b) (3) .....................
§ 143 ...........................
§ 203 ...........................
§ 203 (a) (1) .................
§ 203 (a) (2) .....................
§ 203 (e) ...... t.................

578
552
599
5 99
610
599

§211 ..........................617
§211(c) .................... 610,617
§212 ...........................
617
§214 ...........................
617
220 ........................... 589
§ 225 ................... 561,567,617
§227 ...........................
617
§262 ...........................535
§262(b) ........................535
§271 ........................... 552
Dm... CODE Am;. tit. 10
§342 ...........................

565

RULES OF COURT
This Issle
Del. Court of Chancery Rule 37 ......................

567

KEY NUMBER INDEX
This Issue
A.UCUS CuRIAE
1.............................
3 .............................

561
561

CoNsTaTUTInoAi LAW
46(1) ........................... 617
CoNTACTS
1 ............................. 572
93(1) .........................
572
CORPORATIONS
1.1(1) ..........................
617
58 ..............................
617
74 .............................. 578
97 ..............................
578
129 .............................
535
135 .............................
535
156 ............................. 530

170 .............................535
174 .............................578
181(1) .......................... 589
181(2) .......................... 589
181(8) ......................
589,610
182.3 ...........................
578
182.4(2) ........................
552
187 ......................... 589,599
189() ..........................578
189(2) ..........................
617
192 .............................617
193 .............................
610
194 .............................617
198(3) .......................... 610
198(4) ..........................610
198(5) ..........................
610
200 .............................
578
201 ......................... 610,617
208 .............................617
282 .............................578

1979]

UEEPORTED CASES

283 ......................... 610,617
283(2) .......................... 617
283(3) .......................... 617
291 ............................. 617
295 .............................610
308(l) .......................... 552
308(3) .......................... 552
312() .......................... 552
315 .............................

552

333 ............................. 552
340() .......................... 552

FRANCnISES

1 ............................... 544
2 ............................... 544
12 ...................
.......... 544

FhATMULMIT CoNVEYAN ES
226 ............................. 565
230 ............................. 565
237(2) .......................... 565

342 .............................552
372 ............................. 530

394.6(9) ........................ 595
394.6(10) ....................... 595
408 ............................. 578
542(1) .......................... 552
547(4) ...................... 552,565

548(1) ..........................

548(3) ..........................
549 .............................

565

565
593

552 .............................593
553(3) .......................... 552
553(5) .......................... 552

557(5) ..........................593
581 ............................. 610
584 .....................

INJUNCTIONS

70 .............................. 610
132 ............................. 610
134 .............................
610

136(l) .................. 578,607,610
136(2) .......................... 544
136(3) ...................... 561,610

137 ............................. 610

137(1) .................. 578,599,607

150 ............................. 616
151 .........................578,610
152 ............................. 610

535,578,595
JUDGMENT

Dxscovmty
32 ..............................

178 ............................. 572
593

90 .............................. 567
PNCIPAL. & AGENT

EQUT
.
1 ............................. 572

10 .............................. 565
15 ..............................565
21.........................

578

23 ..............................572
54 .............................. 589

136(1) .......................... 552
136(4) .......................... 552
SECURns REGULATION

272 .........................

599,616

SPECIFC PE XOERANc E
EVIDENCE

86 ..............................
ExcANFG

8 ............................... 572

535

OF PRoPERTY

10 ..............................

55 ..............................

572

WITNEssEs

572

FEDERAL CIVIL PROCmUE

186.5 ........................... 610
758 ............................. 610

198(1) .......................... 567
199(1) .......................... 567
199(2) .......................... 567

201(1) .......................... 567
201(2) .......................... 567
219(3) .......................... 567

DELAWARE JOURNAL OF CORPORATE LAW

IVory. 4

MAXWELL v. ARISTAR, INC.
No. 4798
Court of Chancery of the State of Delaware, Su¢ssex
January 28, 1976
Plaintiffs, holders of preferred stock of the defendant corporation,
brought suit to compel partial redemption of such stock which, plaintiffs
claimed, was required under the terms of the provision creating the stock
preference. The defendant, on a motion for summary judgment, claimed
that the provision prohibited the defendant from making a partial redemption. The court of chancery, per Vice-Chancellor Brown, denied the
defendants' motion and held that the rights of preferred shareholders were
contractual rights and, as such, the preferred interpretation to be given
the instrument creating such rights is one which makes it rational and
probable.
1.

Corporations 0=C 156

The rights of preferred sharehblders are contract rights; thus, in
interpreting corporate provisions with regard to stock preferences the
same method is applied as that which is followed in interpreting written
contracts generally.
2.

Corporations 0-

156, 372

In reviewing an instrument creating stock preferences, where the
language is contradictory or ambiguous, or where its meaning is doubtful,
or such that it is susceptible of two constructions, one of which makes it
fair, customary and such as prudent men would naturally execute, while
the other makes it inequitable, unusual, or such as reasonable men would
not be likely to enter into, the interpretation which makes it rational and
probable must be preferred to that which makes it unusual or unfair.
BRowN, Vice-Chancellor
Plaintiffs are six of some fifty holders of Series A cumulative preferred stock of the defendant Aristar, Inc. (hereafter "the Company").
They have brought suit to compel the Company to effectuate a partial
redemption of this preferred stock which, plaintiffs claim, the Company
was required to accomplish on April 1, 1975, under the terms of the provision creating the Series A stock preference. The Series A stock was
issued under a Reorganization Agreement and Plan whereby the Company
(formerly Family Finance Corporation) acquired the assets of Maxwell
Brothers, Inc. in exchange for such preferred stock. The provisions governing the Series A stock are set forth in Annex I to the Reorganization
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Plan and Agreement, as amended by a Supplemental Agreement dated
March 26, 1968. Paragraph references hereafter are to the provisions of
Annex L
This is a decision on the motion of the defendant Company for summary judgment. The question presented is whether the provisions of the
Series A preferred Stock legally prohibited the Company from making a
partial redemption of the stock on April 1, 1975 due to the fact that the
Company omitted a dividend on the stock for the first quarter of 1975,
which otherwise would have been payable April 1, 1975.
In brief, the Company has three classes of stock: Common, Series A
Preferred and Series B Preferred. Dividends on the preferred stock are
cumulative, placing Series B on a parity with Series A to this extent, with
the common stock being junior to both for dividend purposes. As to the
Series A, it is required that 5 per cent of such stock be redeemed on April
I of each year at a fixed redemption price. This annual 5 per cent redemption is to be accomplished by a selection of the 5 per cent holders
by lot or other equitable method and a payment in cash or a designation
of such funds as may be necessary into a Sinking Fund for the purpose
of redemption on April 1.
By Paragraph (3) it is stated that this redemption price
"... shall be deemed to include in addition to the stated amounts
thereof, an amount equal to the accrued and unpaid dividends on
shares of Series A to be redeemed to the date fixed for the
redemption thereof . ..."
Paragraph (3) also requires that not less than 30 days notice be given
to the shareholders of record whose Series A shares the Company intends
to redeem on the Sinking Fund Redemption Date.
Paragraph (4) requires that at least 60 days before the Sinking Fund
Redemption Date of April 1 of each year the Company shall determine
the amount of the Sinking Fund payment to be made in cash on the
redemption date and shall also take action to determine which 5 per cent
of the shares will be redeemed. It is further provided, however, that
annual redemption through Ihe Sinking Fund is subject to the restrictions
of Paragraph (2).
Paragraph (2) establishes that the holders of Series A shares shall
be entitled to receive cumulative cash dividends "payable quarterly on the
first days of January, April, July and October in each year, at the annual
rate of $2.50 per share, and no more." Then appears the following critical
language.
"So long as any shares of Series A shall remain outstanding, no
dividend whatsoever shall be declared or paid upon or set apart
for any stock ranking junior to Series A in payment of dividends
%or shall any shares of Series A or of any stock ranking on a
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parity with or junior to Series A in payment of dividends he
redeemed or purchased by the Corporation or any subsidiary
thereof nor shall any moneys be paid to or made available for a
sinking fund for he redemption or purchase of shares of Series

A or of any such stock, unless in each instance dividends on all
outstanding shares of Series A and of any such parity stock to
the end of the last completed quarterly dividend period shall have
been paid, or dividends in such amount shall have been declared
and sufficient funds set aside for the paymntn thereof; provided
however, notwithstanding the foregoing limitation, any moneys

deposited (not in violation of this paragraph (2)) in any sinking
fund in compliance with the provisions of such sinking fund may
thereafter be applied to the purchase of redemption of stock in
accordance with the terms of such sinking fund.' (Emphasis
Added.)
The Series A stock was issued on May 15, 1968. Dividends were
declared on June 7, 1968 for the period covering the date of issue to June
30, 1968. Thereafter the Company declared regular quarterly dividends
on the Series A stock, payable on the first day of January, April, July and
October of each year through the quarter ending December 31, 1974.
However, on February 25, 1975, the Company decided to omit dividends
for the quarter commencing January 1, 1975 and ending March 31, 1975.
Also on February 25, 1975, since it was declaring no dividend for that
quarter, the Company determined that it would also omit the sinking fund
redemption of any Series A stock on April 1, 1975. Plaintiffs take the
position that the Company could not do this under the circumstances and
seek judgment that the April 1, 1975 redemption be ordered.
As the parties acknowledge, it is the meaning to be given to the words
"to the end of the last completed quarterly dividend period" that is critical. The Company contends that since a quarterly period covers three
months, Civic Plawa National Bank v. First National Bank in Dallas, 401
F.2d 193 (8th Cir. 1968), the last quarterly dividend period was completed on March 31, 1975, the day before the Sinking Fund Redemption

Date. Therefore, as of April 1, 1975, the date for the sinking fund redemption, the Company had neither paid, declared or set aside funds for
dividends on the Series A stock for the last completed quarterly dividend
period, and therefore it was precluded from making the sinking fund
redemption by the limitation contained in Paragraph (2).
The Company relies on that interpretation of our law which holds that
stock preferences should be narrowly construed and that nothing is to be
presumed in their favor unless by necessary implication from language
clearly expressed. ShanghaiPower Co. v. Delaware Trust Co., Del. Ch.,
316 A.2d 589 (1974) ; Holland v. National Automotive Fibres, Del. Ch.,
194 A. 124 (1937). It says that to hold that the quarter ending March
31 was not the controlling quarter would be to permit disparate treatment

1979]

UNREPORTED CASES

of Series A shareholders since it would enable the 5 per cent whose shares
would be redeemed to recover as part of the redemption price the unpaid
dividend for the first quarter, thus permitting them to receive a first quarter
dividend while the remaining Series A shareholders would receive none
at that time. Since this would be in contravention of the clear intent of
Paragraph (2), the Company concludes, such an interpretation must be
avoided.
[1] However, I am not persuaded that the solution is that simple.
While it is true that presumptions in favor of stock preferences as such
are to be avoided, it is also true that the rights of preferred shareholders
are contract rights and that in interpreting them the same method is applied
as that which is followed in interpreting contracts generally. Shanghai
Power Co. v. Delaware Trusit Co., supra. As noted in Holland v'. Nafioal Automotive Fibres,supra, at 194 A. 126, in ascertaining respective
rights and privileges of preferred shareholders
... . the entire instrument is to be considered and its language
construed as a whole. In this respect the rule of interpretation is
no different from that which appertains to written contracts
generally."

With this in mind an analysis of the foregoing Series A provisions
seems to reveal the following. The Series A shareholders have a right
to have 5 per cent of such shares redeemed on April 1 of each year, provided the limitations of Paragraph (2) are not violated. By Paragraph
(4) the Company is required to take action during the January 1 to
March 31 quarter with regard to redemption, namely, at least 60 days
prior to April 1 it must determine the cash requirements for the Sinking
Fund and select 5 per cent of the shares for redemption, and by Paragraph (3), at least 30 days prior to April 1 it must give written notice
to the holders of the 5 per cent to be redeemed. It also seems clear that
the Sinking Fund must be funded in some manner prior to the redemption
date of April 1. And while Paragraph (2) forbids redemption if there
is a delinquency in the dividends, it also mandates that no moneys be
paid into or made available to the Sinking Fund unless "in each instance"
dividends have been paid to the end of the last completed quarterly dividend period.
Thus, at face value, the words "in each instance" seem to establish
a two-pronged test. First, the Sinking Fund, for which provision must
be made prior to April 1, cannot be funded unless dividends for the last
completed quarterly dividend period, and thus the period ending December 31, have been paid or declared and provided for. On the other hand,
another restriction seems to indicate that the Series A stock cannot be
"redeemed" on April 1 unless dividends for the last quarterly period end-
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ing March 31, have been either paid or declared and provided for. However, this latter restriction has a built-in contradiction inasmuch as any
dividend for the quarter ending March 31 is not payable until April 1,
and consequently, a dividend for the quarter ending March 31 cannot be
"paid" prior to the April 1 redemption date. Thus, to the extent that the
limitation of Paragraph (2) prohibits redemption unless the dividend for
the "last completed quarterly dividend period" has been "paid," it must
refer to the period ending December 31. Consequently, the Company's
argument that it is the quarter ending March 31 that controls is left with
only one limitation in its support, namely, where a dividend has not been
declared and funds set aside for the payment thereof. In other words,
only one limitation out of three supports its position.
Assuming arguendo that the Company's interpretation is correct, what
consequences would it allow? First, it could follow the provision of Paragraph (4) requiring action 60 days prior to the redemption date, and
possibly the provision of Paragraph (3) as to notice to the shareholders
selected, and then abort the whole process by the simple expediency of not
declaring a dividend for the quarter ending March 31. Conversely, it
could delay past the 60-day action requirements, as it did here, on the
assumption that no dividend would be declared for that quarter and thereafter, by belatedly declaring a dividend, nevertheless mandate a redemption on April 1 while simultaneously rendering the sinking fund, selection
and notice rights of the Series A shareholders meaningless due to the
impossibility of complying with them at that point.
[2] In Holland v. Nationa Automotive Fibres,supra,the Chancellor
noted, in reviewing the instrument creating stock preferences, that where
the language is contradictory or ambiguous, or where its meaning is
doubtful, or such that it is susceptible of two constructions, one of which
makes it fair, customary and such as prudent men would naturally execute,
while the other makes it inequitable, unusual, or such as reasonable men
would not be likely to enter into, the interpretation which makes it rational and probable must be preferred to that which makes it unusual or
unfair. 194 A. 127. When it is also considered that the restrictive language of Paragraph (2), by its terms, does not seem to apply once the
Sinking Fund is created without violating Paragraph (2)'s limitation on
paying money into it (for example, where it is funded at a time when the
dividend for the previous quarter has been paid and before a decision as
to a dividend for the current quarter has been made) it would appear that
the only rational and fair result to be reached under the circumstances of
this case is that, for the purpose of the Sinking Fund Redemption Date,
the words "to the end of the las[t] completed quarterly dividend period"
refer to the quarter ending December 31 and not the quarter ending
March 31.
The motion of the defendant, Aristar, Inc., for summary judgment is
denied. Order on notice.
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IN RE ENGLE v. MAGNAVOX CO.
No. 4896
Court of Chancery of the State of Delaware, Sussex
April 21, 1976
Shareholders of a merged corporation filed an appraisal action against
the surviving corporation which objected to certain of the claims on the

grounds that statutory standards entitling claimants to an appraisal had
not been fulfilled. The court of chancery, per Vice-Chancellor Brown,
held that a shareholder must comply with the statutory procedures in order
to qualify for an appraisal of his shares following a corporate merger. The
claim of any person who has failed to prove affirmatively that he is the
record owner of the shares for which an appraisal is sought, that he has
filed a timely and specific objection to the merger, and that he has made
a timely and proper demand on the surviving corporation for payment of
the value of his shares must be dismissed.
1.

Corporations C--

584

The burden is on the person claiming the right to an appraisal to
prove that he is a stockholder who has perfected his right to valuation by
complying with each of the statutory prerequisites. DEL. CoDE ANNT. tit.
8, § 262(b).
2.

Corporations C

584

Only the person appearing on the corporate records or the owner of
stock in the corporation may qualify for an appraisal, and the corporation
may normally disregard any action taken by someone other than the record
owner. DEL. CODE ANx. tit. 8, § 262(b).
3.

Corporations C--

129, 135, 170, 584

A purported letter of objection or demand is void if it is not written
by the owner of record. DErL. CoDE ANN. tit. 8, § 262(b).
4.

Corporations C--

584

A purported letter of objection or demand by a beneficial owner is

void. DEL. CODE ANw. tit. 8, § 262(b).
5.

Corporations 0=

584

One purpose of the statutory requirement that a stockholder must file
written objection to the merger prior to the vote is to give the corporation
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and its stockholders the opportunity to calculate the maximum number of
stockholders who oppose the merger. DEL. CoDn Axx. tit. 8, § 262(b).
6.

Corporations C-

584

An objection is filed only when it is actually received by the corporation. DEL. CODE ANN. tit. 8, § 262(b).
7.

Corporations 0-

584

C'

86

Evidence

Proof that a stockholder mailed his objection prior to the vote is not
sufficient to sustain the right of appraisal if the stockholder cannot prove
that the written objection was received by the corporation before the vote.
DEL. CODE ANN. tit. 8, § 262(b).
8.

Evidence

0-

86

There is no presumption that an objection, mailed far enough in advance of the vote so that it ordinarily would be received by the corporation
prior to the vote, was in fact actually received before the vote.

9.

Corporations C= 584

The stockholder must make a post-merger written demand for payment of the value of his shares as a prerequisite to an appraisal. DEL.
CODE

ANN. tit. 8, § 262(b).

10. Corporations

@'

584

The written demand for payment is a separate statutory requirement
from the objection filed prior to his vote, and the claim of one who fails
to prove that he made such written demand must be dismissed. DEL.
CODE ANN. tit. 8, § 262(b).
11. Corporations C=-- 584
Since written demand for payment must be made after the merger is
effected, a stockholder may not include the demand as a part of the objection filed before the vote. DEL. CODE ANN. tit. 8, § 262(b).
12. Corporations 0=- 584
Written demand for payment must be made within twenty 'days after
the date that the surviving corporation mails notice to objecting stockholders that the merger has become effective, and this requirement has
been interpreted to mean that the demand must be placed in the mail
within that period. DEL. CODE ANN. tit. 8, § 262(b).
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584

A stockholder who has submitted his shares to the corporation and
received in exchange the consideration provided for under the terms of
the merger cannot thereafter be a party to any appraisal proceedings.
DEL. CoDE ANN. tit. 8, § 262(b).
14. Corporations C-

129, 135, 170, 584

Beneficial owners of shares cannot be a party to an appraisal proceeding if the shares were surrendered for the consideration provided by
the terms of the merger by a brokerage house or other record owner. DEL.
ConE ANN. tit. 8, § 262(b).
15. Corporations 0-

584

A stockholder who is prevented from making his objections to the
merger because of reasons beyond his control is not denied the right to an
appraisal, if it is otherwise perfected. DEL. CoDE ANN. tit. 8, § 262(b).
BROWN, Vice-Chancellor
As a result of the merger of T.M.C. Development Corp. with and
into The Magnavox Company, as approved by a meeting of shareholders
held on July 24, 1975, the above appraisal action has been instituted on
behalf of certain disapproving shareholders. As a result, 77 shareholders
have filed appraisal claims. The corporation has objected to the claims
of certain of these on the grounds that they have not satisfied the statutory standards which would entitle them to an appraisal. Specifically the
corporation objected to some 20 separate claims, in whole or in part, and
as a result of a hearing and presentation of evidence held on March 18,
1976, pursuant to notice, I reach the following decision as to each of these
claims. I will deal with them in the order in which they were presented,
after first briefly setting forth the established legal principles which control.
The Delaware Appraisal Statute, 8 Del C. § 262, requires a stock
holder to comply with the number of specified procedures in order to
qualify for an appraisal of his shares following a corporate merger. To
preserve his right to an appraisal a stockholder must, prior to the vote
on the merger, file'with the corporation a written objection to the merger.
The objecting stockholder must not vote his shares in favor of the merger,
although he need not vote against the merger and may abstain entirely
from the vote. In addition, within 20 days following the date that the
corporation surviving the merger mails to objecting stockholders a notice
that the merger has been effected, a stockholder seeking appraisal must
make a written demand on the surviving corporation for payment of the
value of his shares. All of these steps must be taken by the record owner
of the shares in question.
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[1] Our decisional law makes clear that the burden is on the person
.claiming the right to an appraisal to prove that he is a stockholder who has
perfected his right to valuation by complying with each of the statutory
prerequisites set forth in 8 Del. C. § 262(b). This rule was set forth
by the Delaware Supreme Court in Carl M. Loeb Rhoades & Co. v. Hilton
I1. Re Hilton Hotels
Hotels Corp., Del. Supr., 222 A.2d 789 (1966) affg7
it
was stated: "The
wherein
(1965),
A.2d
185
Ch.,
210
Corp., Del.
with each of the
compliance
of
proving
claimants... [have] the burden
same
effect, In Re
To
the
789.
."
222
A.2d
statutory prerequisites...
Re
Universal
;
In
918
(1944)
NortheasternWater Co., Del. Ch., 38 A.2d
the
Consequently,
(1944).
615
37
A.2d
Del.
Ch.,
Inc.,
Pictures Co.,
is
the
that
he
approve
to
affirmatively
has
failed
claim of any person who
record owner of the shares for which an appraisal is sought, that he has
filed a timely and specific objection to the merger, that he has not voted
any of his shares in favor of the merger, and that he has made a timely
and proper demand on the surviving corporation for payment of the value
of his shares, must be dismissed.
[2-4] The appraisal statute confers the right to an appraisal only
upon the stockholder of record in the corporation. Consequently, only
the person appearing on the corporate records as the owner of stock in
the corporation may qualify for an appraisal, and the corporation may
normally disregard any action taken by someone other than the record
owner. Olivetti Underwood Corporation v. Jacques Coe & Co., Del.
Supr., 217 A.2d 683 (1966) aff'g Abraham & Co. v. Olivetti Underwood
Corporation, Del. Ch., 204 A.2d 740 (1964). But compare Raab v.
Villager Industries,Inc. Del. Supr., - A.2d - (April 12, 1976). Thus,
a purported letter of objection or demand is void if it is not written by
the owner of record, Carl M. Loeb Rhoades & Co. v. Hilton Hotels Corp.,
mpra; Coyne v. Schenley Industries Inc., Del. Supr., 155 A.2d 238
(1939), even if written by the beneficial owner. Salt Dome Oil Corporation v. Schenck, Del. Supr., 41 A.2d 583 (1959).
[5-8] One of the purposes of the requirement in § 262 that a stockholder must file written objection to the merger prior to the vote is to
give the corporation and its stockholders the opportunity to calculate the
maximum number of stockholders who oppose the merger. Our courts
have uniformly held that an objection is filed only when it is actually
received by the corporation. Proof that a stockholder mailed his objection
prior to the vote is not sufficient to sustain the right of appraisal if the
stockholder cannot prove that the written objection was received by the
corporation before the vote. Moreover, there is no presumption that an
objection, mailed far enough in advance of the vote so that ordinarily
would be received by the corporation prior to the vote was in fact actually
received before the vote. Carl M. Loeb Rhoades & Co. v. Hilton Hotels
Corp., supra; F. S. Moseley & Co. v. Midland-Ross Corporation, Del.
Supr., 179 A.2d 295 (1962).
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[9-12] In addition, a stockholder must make a post-merger written
demand for payment of the value of his shares as a prerequisite to an
appraisal. The written demand is a separate statutory requirement from
the objection filed prior to the vote, Stephenson v. Commonwealth &
Southern Corp., Del. Ch., 156 A. 215 (1931), affd, Del. Supr. 168 A.
211 (1933), and the claim of one who fails to prove that he made such
written demand must be dismissed. Since this demand must be made
after the merger is effected, a stockholder may not include the demand as
a part of the objection filed before the vote. Lewis v. Corroon& Reynolds
Corporation,Del. Ch., 57 A.2d 632 (1948) ; F. S. Moseley & Co. v. Midland-Ross Corporation,supra. This demand must be made within 20 days
after the date that the surviving corporation mails notice to objecting stockholders that the merger has become effective, and this requirement has
been interpreted to mean that the demand must be placed in the mail
within that period. Scheiley Industries, Inc. v. Curtis, Del. Supr., 152

A.2d 300 (1959).
[13, 14] Finally, as applicable to the present situation, our case law
makes clear that any stockholder who has submitted his shares to the
corporation and received in exchange the consideration provided for under
the terms of the merger cannot thereafter be a party to any appraisal proceedings. Abraham & Co. v. Olivetti Underwood Corporation,supra.
This is true even if the surrender of the shares was accomplished by a
brokerage house or other record owner, without the consent of the beneficial owner. Salt Dome Oil Corporationz. Schenck, supra.
With these standards in mind, I turn to the individual claims of the
present case.
1. The claim of Ellsworth W. Pettey. (No. 4-200 shares) This
claim on its face indicates that although Mr. Pettey may have been the beneficial owner of the stock, it was held of record at the time of merger in the
street name of Kidder Peabody & Co., Inc. Under date of July 14, 1975,
Mr. Pettey made written objection to the merger to the corporation, but
in turn was advised by the corporation that it had no record of stock in
his name. No objection or demand was received from Kidder Peabody.
Accordingly, the claim of Mr. Pettey has not been properly perfected under
the statute and therefore must be denied.
2. The claim of Robert E. Preininger. (No. 9-60 shares) Preininger objected to the merger by letter dated July 21, 1975. However
this letter was not received by the Chase Manhattan Bank, the transfer
agent for the corporation, until July 30, 1975 and, upon forwarding by
the bank, was not received by the corporation until August 4, 1975. As
a result the objection was not received by the corporation prior to the
date of the July 24 meeting and consequently the claim of Mr. Preininger
must be denied.
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3. The claim of Kenneth B. Abel. (No. 12-100 shares) At the
hearing the corporation formally withdrew any objection to the claim of
Mr. Abel and therefore he is entitled to an appraisal of his shares.
4. The claim of Harry Labotz and Gertrude Labotz. (No. 15-300
shares) It appears that the claimants first wrote to the corporation by
letter dated July 6, 1975, indicating their objection to the merger. By
subsequent letter dated August 7, 1975, they demanded payment of their
stock. Later by letter of October 14, 1975, the claimants forwarded their
shares to the corporation "under protest." Thereafter the transfer agent
processed this tender by making payment for the shares at the merger rate
of $9.00 per share. Thus, it appears that the shares of these claimants
have now been surrendered and they have 'been paid for them. As of
January 14, 1976 they were not shareholders of record on the shareholders' list maintained by the transfer agent. Accordingly, they are no
longer in a position to seek appraisal rights, and consequently this claim
is denied.
5. The claim of Howell Culbertson. (No. 24-200 shares) The
claim of Mr. Culbertson indicates on its face that at the time of the merger
he was not a stockholder of record of the corporation, but rather that his
shares were held for him in the street name of Boettcher & Co. His letter of January 28, 1976, addressed to Vice-Chancellor Marvel of this Court
indicates the same thing. Boettcher & Co. is not reflected as a shareholder
of the corporation on the stockholders list computed as of January 14,.
1976, and the corporation has no record of any objection or demand made
on behalf of Mr. Culbertson by Boettcher & Co. Accordingly, his claim for
appraisal has not been perfected in compliance with the Delaware law and
must therefore be denied.
6. The claim of Robert E. Borgstrom, Trustee for McGrath Office
Equipment. (No. 26-400 shares) The records of the corporation indicate that the claimant owns only 300 shares, while in the claim before the
Court he makes reference to share certificates indicating 400 shares. The
corporation has no objection to his right to an appraisal of the number of
shares that he in fact owns of record, and if it can be subsequently clarified that he does own 400 shares it has no objection to his right to an
appraisal of that amount. Accordingly, he is entitled to an appraisal of
such shares of record as he in fact owns.
7. The claim of Billy E. Tompkins and Anita J. Tompkins. (No. 35100 shares) The first and only correspondence from these claimants was
dated July 31, 1975, and was received by the corporation on'August 5,
1975. As such, written objection was not made to the corporation by
these claimants prior to the July 24 meeting. Accordingly, they have not
perfected their appraisal right in a timely fashion under the statute, and
therefore their claim must be denied.
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8. The claim of Bruno R. Miccioli. (No. 37-6 shares) The corporation has waived its previous objection based on the fact that the claim
in this proceeding was not filed in a timely manner. However, the evidence reveals that the claimant, by letter dated July 22, 1975, did advise
the corporation of his opposition to the merger and that he intended to
exercise his appraisal rights. This letter was not received by the Chase
Manhattan Bank until July 30, 1975. By letter of August 8, 1975, the
corporation advised the claimant that it was rejecting his objection due to
the fact that it was not received prior to the vote of the shareholders' meeting. There is no other correspondence. Accordingly, it appears that the
claim for the right of appraisal has not been perfected in a timely manner
under the statute, and accordingly, it must be denied.
9. The claim of E. F. Hutton & Company, Inc. on behalf of Ralph
Croft and Grace Croft. (No. 40-33 shares) According to the evidence
presented the first correspondence from the Crofts was dated October 7,
1975, and was followed up by subsequent letter of October 15, 1975. There
is no evidence of any direct objection to the merger prior to the July 24
meeting or any demand for payment immediately thereafter. Moreover,
there is no record of any objection by E. F. Hutton on behalf of the Crofts,
nor in fact any correspondence from E. F. Hutton on their behalf whatsoever. At the same time the corporation did receive written objection
'and demand, followed by a proper claim, made by E. F. Hutton on behalf
of a Mr. and Mrs. Jimenez on whose behalf it held stock in a street name.
Thus, while there is evidence that E. F. Hutton did perfect a right to
appraisal on behalf of Mr. and Mrs. Jimenez, there is nothing to indicate
that similar action was taken by it on behalf of the Crofts. Accordingly,
the present claim of E. F. Hutton for an appraisal of the stock held on
behalf of the Crofts must be denied.
10. The claim of Carole D. Pengre. (No. 46-10 shares) The first
correspondence from this claimant indicating her dissatisfaction with the
merger was dated August 15, 1975 and was received by the transfer agent
on August 21, 1975. Her letter explanation for the delay was that she
had been on vacation for the' summer and consequently had not received
the proxy statement in time to make a timely objection and demand so
as to perfect an appraisal right. While this is unfortunate, the claim on
its face acknowledges that objection was not made in a timely fashion'
under the requirements of the statute, and consequently the claim must
be denied.
11. The claim of Dr. James E. Johnson, Ir. (No. 50-150 shares)
The claim on its face indicates that the stock was not held of record in
the name of the claimant but rather was held on his behalf in the street
name of Underwood-Newhaus of Houston, Texas. No objection or demand was received from either the claimant or Underwood-Newhaus nor
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is the claimant a holder of record according to the corporate stock list as
of January 14, 1976. Accordingly, this claim must be denied.
12. The claim of Henry Frankel. (No. 52-600 shares) The records
of the corporation indicate that this claimant first contacted the corporation by telephone on August 12, 1975, complaining of the fairness of the
merger. His first written objection to the merger was dated. August 13,
1975. More significantly, the proxy submitted by the claimant at the
stockholders' meeting, due to his failure to designate that he was either
voting for or against the merger, by its terms authorized his vote to be
cast in favor of the merger. Thus the claimant in fact voted his shares
in favor of the merger and consequently has no right to the appraisal of
his stock. His claim is denied.
13. The claim of Edwin F. Fry, Jr. (No. 58-200 shares) This
claim on its face shows that the stock was not held of record in the name
of the claimant. On the contrary the claim alleges that the stock was held
by Birr-Wilson & Co., Inc. and was submitted by Pershing & Co., Inc.
on behalf of Birr-Wilson & Co., Inc. for his account. There is no record
ownership of stock in the name of Birr-Wilson & Co., and although the
corporation has record of Pershing & Co. filing a claim for another, it has
no such claim filed on behalf of this claimant. No objection of any type
was received from the claimant personally. Accordingly, this claim must
be denied.
14. The claim of Robert L. Levenson and Helen. E. Levenson. (No.
59-343 shares) The evidence indicates that the first written objection of
the claimants to the corporation in indicating their disapproval of the
merger was dated July 31, 1975. Accordingly, since their objection was
not given to the corporation prior to the shareholders' meeting on July
24, it was not filed in a timely fashion under the statute and consequently
the claim must be denied.
15. The claim of Edward C. Brown, III. (No. 62-1,000) The
shares owned beneficially by Rev. Brown were held of record in the name
of his broker, Hornblower & Weeks, Hemphill Noyes. Although the materials pertaining to the merger were dated June 27, 1975, Rev. Brown
did not receive them from his broker until July 17, a week before the
meeting. On July 18 he forwarded his proxy to his broker, but also
directed the broker to have his name registered so that he could attend
the stockholders' meeting in person so as to "exercise my own vote and
speak if the occasion warrant it." His decision to go in person was based
on his fear that the mails might not permit objection by his broker to be
received prior to the -vote on July 24.
On the day of the meeting Rev. Brown, then in South Carolina, arose
before dawn and drove several hours to catch a commercial airline flight
from Charlotte, North Carolina to the place of the meeting. Unfortunately, his plane developed mechanical problems in Charlotte and did not
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depart as scheduled. As a consequence he missed the meeting. At the
scheduled hearing date in this Court, he appeared in person from his
home in Massachusetts to plead his case, and, as I understand it, a proper
and timely demand for payment was filed after notice of the merger.
[15] In view of his efforts, and the fact that he was prevented from
making his objection known by reasons beyond his control, I do not feel
that he should be deprived of his right to an appraisal, if otherwise properly perfected, solely because objection was not received from his broker
prior to the vote. This would at least seem to be in keeping with the spirit
of Raab v. Villager Industries,Inw., supra. Assuming his broker took the
necessary steps which would have enabled him to make objection at the
meeting and prior to the vote had he been able to attend in person, his
claim will not be denied. On the other hand, if through inaction by the
broker he would not have had the necessary agency to object anyway, then
the claim should be denied and Rev. Brown left to settle the matter with
his broker.
16. The claim of Willie P. Clark, custodian for W. Stanley Clark.
(No. 65-24 shares) This claimant made timely objection to the proposed
merger by letter dated July 3, 1975. However, there is no further correspondent from him. Specifically, therefore, he failed to make written
demand for payment of the value of his shares within 20 days after the
date of mailing notice of the effectiveness of the merger as required by the
statute. Consequently, the claim, not having been perfected according to
the requirements of the statute, must be denied.
17. The claim of Robert $. Jones and Gwendolyn L. Jones. (No.
69-20 shares) The claim on its face shows that the claimants were not the
holders of record of stock in the corporation but rather that their shares
were part of a block of stock deposited by Bateman Eichler, Hill Richards,
Inc. There is no evidence to indicate that any objection or demand for
payment was filed by either the claimants or the above-named firm in
whose name they indicate their stock was deposited. Accordingly, this
claim must be denied.
18. The claim of Jerry J. Hanson. (No. 71-100 shares) The corporation has no record of any obligation or demand from the claimant or
by anyone else on his behalf. This is explained by a letter of the claimant
directed to the Court under date of December 17, 1975, wherein he indicates he purchased his stock in June of 1975, but failed to receive a certificate from the brokerage firm. Some two months later he received a
statement that his account had been credited in the sum of $900. An
attached statement from the brokerage firm, Bateman Eichler, Hill Richards, indicates that his shares were surrendered to the corporation by the
brokerage firm and payment received for them according to the terms of
the merger. Accordingly, Mr. Hanson has no right to an appraisal and
his claim is therefore denied.
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19. The claim of Willis S. Dye. (No. 76-100 shares) This claimant made timely objection to the merger by letter dated July 1Z, 1975,
which objection was acknowledged in writing by the corporation. However, the evidence indicates that the claimant failed to thereafter make
demand for payment within 20 days after having received notice of the
effectiveness of the merger as required by the statute. As a result, the
right to an appraisal has not been properly perfected and consequently
the claim must be denied.
20. The claim of A. A. Diaz. (No. 77-200) As to this claimant
the previous objection of the corporation has been withdrawn, and it consents to the inclusion of his shares as part of the appraisal proceedings.
Accordingly, he is entitled to have an appraisal of his shares.

TULOWITZKI v. ATLANTIC RICHFIELD CO.
No. 5140
Court of Chancery of the State of Delaware, Sussex
March 8, 1977
Plaintiff Tulowitzld refused to sign one of four separate contract and
lease documents tendered to him by the defendant Atlantic Richfield Company (ARCO) as was required by ARCO in order to renew his lease.
The fourth document calls for a monthly payment to ARCO by plaintiff
in order to defray the cost of certain vapor recovery equipment which
ARCO may be required to install in its Delaware service stations pursuant
to order of the Federal Environmental Protection Agency.
Because of this refusal, ARCO advised plaintiff that until all of the
documents were signed, he would not be able to receive further deliveries
of gas from ARCO. A temporary restraining order was granted to maintain Tulowitzki's supply of gas from ARCO until the matter could be
litigated. The preliminary injunction stage of the proceedings was bypassed with the consent of ARCO in favor of an expedited trial on the
merits.
1.

Franchises 0-

1

The definition of "franchise distributor" under the Franchise Security
Law is limited to one who is engaged in the business of selling at retail
not more than three trademarked or trade-named products. DEL. CoDE
ANN. tit. 6, § 2551.
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2

In the absence of extreme or unusual circumstances, the Delaware
Franchise Security Law does not apply to business arrangements between
oil companies and their retail dealers in Delaware which exist on a
renewable lease basis.
3.

Franchises -- 12

The Franchise Security Law could not impose on an existing agreement an obligation to terminate only for just cause where that obligation
did not otherwise contractually exist.
4.

Injunctions 0-

136(2)

When a resort to blatant economic coercion, such as cutting off a
dealer's gas supply, is attempted in lieu of taking definite action in reliance on what is claimed later to be a legal right to terminate, temporary
equitable intervention is warranted and reasonable notice of termination
is required.
BRowN, Tice-Chancellor
This is another in the growing number of suits between a service
station operator and the oil company whose products he sells. Plaintiff
Tulowitzki entered into a business arrangement in 1968 whereby he agreed
to operate a service station owned by the defendant Atlantic Richfield
Company ("ARCO") located on U.S. Route 13 near Wilmington. Initially, one-year contracts governing the relationship were entered into,
which contracts were renewed routinely thereafter. The latest lease arrangement between the parties was for a period of three years ending
July 31, 1976. On July 20, 1976, ARCO's representatives appeared and
tendered four separate contract and lease documents for execution by
Tulowitzld which were to cover a new term commencing August 1, 1976.
Tulowitzki was, and is, willing to execute three of these documents-they
being basically the same type of agreements that he has signed over the
preceding years. He has refused to sign the fourth, however, and it is
his unwillingness to sign this new document that has precipitated this
litigation.
The fourth document, by its content, will require Tulowitzki to pay
a monthly rent to defray the cost of certain vapor recovery equipment
which ARCO may be required to install in its service stations at the direction of the Federal Environmental Protection Agency ("FEPA"). Actually, it seems fairly certain that this new equipment will be required since
ARCO has been compelled to install it in its service stations in neighboring
states. As of July 20, 1976, however, ARCO was apparently uncertain
as to when it would be required in Delaware and what its precise cost
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would be. The questioned document therefor[e] provided that Tulowitzki
would pay $17.54 rental per month for each $1,000 of installation cost to
ARCO.
Tulowitzki objects to signing this vapor recovery equipment lease for
several reasons. He points out that it is open-ended, having no fixed term
and no fixed amount. Since the cost is uncertain, he cannot ascertain in
advance if his monthly rent for the equipment will be $17.54 or ten times
that amount. Moreover, the rent figure is to be based on the average cost
to ARCO for installing this equipment in all ARCO stations-presumably
nationwide-and not on the cost to the station Tulowitzki operates.
Tulowitzki objects to having his rent computed on the cost of installation
required for larger stations throughout the country. The lease also provides that the dealer will hold ARCO harmless on any claims arising from
the use of the equipment. Tulowitzki objects to this since he has no say
in the selection of the equipment and does not even know what it is.
Finally, he contends that since the vapor recovery system wil not generate
any additional revenue to the dealer it is in reality a responsibility of
ARCO's, the full cost of which ARCO is unfairly attempting to pass
along to its operators and dealers. In short, Tulowitzld views the vapor
recovery lease agreement he is asked to sign as being unconscionable.
When Tulowitzld indicated his reluctance to execute the vapor recovery lease, he was informed by ARCO's representatives that there was
no room for negotiation and that if all four documents were not signed by
him none could be accepted and consequently the business arrangement
could not be renewed. Tulowitzki stood by his position that he would
sign the customary three agreements, but would not sign the vapor recovery equipment lease until he knew more about it. Subsequently, as
August I came and went, Tulowitzki was advised that until all four agreements were executed he would be unable to receive further deliveries of
gas from ARCO. This, of course, terminated his business for all practical purposes. Tulowitzki thereupon sought, and was granted, a temporary restraining order to maintain a supply of petroleum product from
ARCO until the matter could be litigated. Since ARCO had no objection to Tulowitzki as a dealer with the exception of his refusal to sign
new contract documents, the preliminary injunction stage of the proceedings was bypassed in favor of an expedited trial on the merits. This is a
decision after trial and post-trial briefing.
ARCO points out that the previous lease documents contain no provisions which give Tulowitzki a right, either absolute or conditional, to
renew after the expiration of the three-year term. ARCO'[s] policy, however, is to renew as long as the dealer has a specified yearly petroleum
sales volume. Although Tulowitzki's sales have been on the decline, he
still exceeds this volume, and thus was going to be renewed.
As to the vapor recovery equipment lease, ARCO says it was caught
on the horns of a dilenma. As Tulowitzki's lease came up for renewal,
it was aware that the FEPA would be requiring installation of the vapor

19791

UNREPORTED CASES

recovery equipment in Delaware, and in all likelihood during the term of
the renewed lease. The responsibility for seeing to it that the equipment
is installed in its stations falls upon ARCO under the federal regulations.
A failure to have the equipment after the required time subjects ARCO to
stiff penalties. Thus, says ARCO, it was absolutely necessary that it have
a binding understanding with Tulowitzki as a part of any lease renewal.
The same was true as to all of ARGO's other dealers and operators in
Delaware.
At the same time, until the word came from FEPA and the equipment was purchased and installed, a precise cost could not be determined.
Although it has not seen fit to disclose its formula for arriving at the
$17.54-per-$l,000-of-cost rental figure, ARCO concludes that the equipment will presumably be the same in each jurisdiction where it is required and that consequently the rental should be the same for each dealer.
The equipment will belong to ARGO and ARCO will be paying for it.
Consequently, it perceives no reason why one of its dealers should be
advantaged or disadvantaged over another simply because of a fortuitous
difference in ARCO's cost at a particular station.
ARCO asserts that it has the right to fix the rental it will charge
for its property, and that like any other rent, the figure selected must
cover depreciation, unexpected costs and a return on the invested capital.
Since certain of these elements as well as the life of the equipment are
unknown, it acknowledges that the rental figure selected here must of
necessity be somewhat arbitrary. Under the circumstances, however, it
disputes any thought that it is unreasonable. ARCO also points out that
none of its other Delaware dealers have refused to sign the vapor decovery
lease.
The foregoing factors bring us to the crux of Tulowitzki's case. He
contends that his relationship with ARCO constitutes a "franchise," under
either common law principles or under the definition of that term as defined at 6 Del. C. § 2551 of the Delaware Franchise Security Law. As
such, he contends that ARCO can only refuse to renew his franchise upon
proof of just cause, and that his refusal to sign an unconscionable lease
contract for the impending vapor recovery equipment cannot constitute
just cause for ARCO's attempted action. ARCO denies that a "franchise"
exists within the contemplation of the Franchise Security Law, and further denies that such a thing as a "common law franchise," as urged by
Tulowitzld, can exist under present Delaware law. Moreover, ARCO
says that its reason for insisting on the vapor recovery equipment lease
is clearly justifiable and that consequently it has just cause to refuse to
renew the relationship in its absence even if the Franchise Security Law
is held to be applicable.
Turning briefly to the Franchise Security Law argument, I am of
the opinion that it does not apply to the present situation. At 6 Del. C.
§ 2551(3) the term "franchise," for the purpose of protections afforded by
the statute, is defined as

DELAWARE jouRNAL Op CoRPoRATE LAW

[VoL.. 4

". .. a contract or other arrangement governing the business
relationship within this State between a franchised distributor
and a franchisor where the franchised distributor is required to
pay more than $100 to enter into such contract or other arrangement." (Emphasis Added.)
At 6 Del. C. § 2551 (1) a "franchised distributor" means, inter alia and
as pertinent here, one with a place of business within this State and who
is "engaged in the business" of
"(b) Selling in or through retail outlets products which
bear the trademark or trade name of no more than 3 manufacturers, producers, publishers, trademark licensors, or trade name
licensors; .... !
There is'no evidence in this case that Tulowitzki was required to pay
any amount to ARCO to enter into any renewal of their relationship subsequent to July 8, 1970, the effective date of the Franchise Security Law.
Compare Globe Liquor Co. v. Four Roses Distillers Co., Del. Supr., 281
A.2d 19 (1971). In fact, the only evidence of payments offered by Tulowitzld dates back to the inception of the relationship in 1968, and these
are comprised of a payment to the former operator of the station, through
ARCO, for inventory and fuel on hand plus a security deposit made to
ARCO to insure payment for each delivery of product as made to Tulowitzld. This entire sum, plus the cost of recording security instruments,
was advanced to Tulowitzki by ARCO in return for his promissory note.
Presumably, all payments made under subsequent renewals were in the
form of rent, or percentage rent, geared to the volume of product sold and,
as such, were not payments required to enter into the arrangement but
rather were payments made pursuant to the arrangement between the
parties.
ARCO also contends that Tulowitzki is engaged in the business of
selling more than three trade named or trademarked products. While it
appears that ARCO suggests suppliers from whom it would prefer Tulowitzki to purchase tires, batteries and accessories ("TBA") for retail
resale, the evidence is clear that he is free to purchase TBA from whomever he selects. Tulowitzld acknowledges that he sells at his station the
following: Lee tires; Delco, Interstate and Willard batteries; Gates hose;
Anco wipers; Quaker State oil and STP automotive additives. None of
these is supplied by ARCO under their leasing arrangement.
[1] The definition of "franchised distributor" under the statute is
limited to one who is "engaged in the business" of selling at retail not
more than three trademarked or trade-named products. Tulowitzld is
engaged in the business of operating a retail gas and service station for
the motoring public. As such he is engaged in selling to the motoring
public tires, batteries, hose, windshield wipers and other products in addi-
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tion to the gas and oil supplied by ARCO. Under his arrangement with
ARCO he is free to do this.
[2] Consequently, I am of the opinion that the Franchise Security
Law does not apply here. Nor do I think, in the absence of extreme or
unusual circumstances, that the law was ever intended to apply at the
time it was enacted to the multitude of similar business arrangements then
existing between oil companies and their retail dealers in Delaware and
which had existed, on a renewable lease basis, for many years previously.
Had such a sweeping application of the statute been intended, it would not
seem unreasonable to expect some mention to have been made in the legislative enactment. Compare also the subsequent enactment in 1974 of
6 Del. C. Ch. 29 which deals specifically with lease, supply and termination arrangements between petroleum manufacturers and their retail service station operators.
As to Tulowitzki's argument that his relationship with ARCO should
be held to constitute a "common law franchise" even if the Franchise
Security Law does not apply, it appears to be novel at best. In fact,
counsel seems to have coined the very term for the purpose of argument,
pointing out that for lack of a better term it best describes a new concept
presently developing in the law of this country. This of itself would indicate no true precedent in Delaware.
In support of this approach, reliance is placed on Marinello v. Shell

Oil Co., N.J. Super., 294 A.2d 253 (1972) afd, N.J. Super., 307 A.2d
398 (1973); Marinello v. Shell Oil Co., D.NJ., 368 F. Supp. 1401
(1974), rev. and remanded, 3 Cir., 511 F.2d 853 (1975) ; and Mobil Oil
Corp. v. Rubenfeld, N.Y. Civ., 339 N.Y.S.2d 623, 72 Misc. 2d 393 (1972),
N.Y. Supr., 357 N.Y.S.2d 589,77 Misc. 2d 962, N.Y. Supr., 370 N.Y.S.2d
943, 48 App. Div. 2d 428 (1975). It is argued on behalf of Tulowitzld
that in Rubenfeld, although it was reversed, the finding of the lower
court that a franchise relationship existed between the parties was not
disturbed. He argues that the basis for reversal was that a New York
statute which would have permitted termination of a franchise for just
cause only had been vetoed. In the Marinello cases, it is argued, even
though the challenged terminations predated the enactment of the New
Jersey franchise security statutes, it was held that the statutes, when
enacted, expressed a preexisting public policy of that state which, as applied
to the facts in issue, justified a finding of a franchise existing between the
oil company and its dealers.
Tulowitzki also relies on three unreported Pennsylvania decisions.
In each case the oil company brought an action of ejectment against its
dealer, and in each case the dealer defended on the theory that the lease
agreements between the parties constituted a franchise which could not
be terminated without good cause. In each case the court so held, following closely the Marinello state court decisions. B3. P. Oil Corp. v.
v. Guise, Montgomery County Co., No. 73-4417, decided June 28, 1974;
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Golden Petroleun Co. v. Piraino, Ct. Com. P., Delaware County, No.
8093, decided February 21, 1975; Atlantic Richfield Conpany V. MacDonald, Ct. Com. Pl., Erie County, No. 2951A, decided July 25, 1975.
In view of the lengthy statement of purpose and public policy expressed
in the preamble to the Delaware Franchise Security Law (see 57 Del. L.
Ch. 693) it is argued on behalf of Tulowitzki that a similar judge-made
franchise relationship should be created in Delaware, and particularly so
in this case where the prior business relationship between the parties, the
economic imbalance in their respective bargaining positions and the total
economic dependence of Tulowitzki upon ARCO justify it.
[3] As I see it, however, two factors prohibit such an exploration
into preexisting public policy by this Court. The first is the decision of
our Supreme Court in Globe Liquor Co. v. Four Roses Distillers Co.,
supra. There, upon certification of questions pertaining to the constitutionality of the Delaware Franchise Security Law, it was held that the
statute could have no valid application to contract rights in effect at the
time of its enactment which, in that situation, included an absolute right
to terminate a liquor distributorship upon the expiration of the existing
contract. Thus, in the face of the public policy expression in the preamble
to the statute, our highest court held that the statute could not impose on
an existing agreement an obligation to terminate only for just cause where
that obligation did not otherwise contractually exist. The necessary
corollary, that the public policy was tied to the effective date of the act,
seems in direct conflict with the Marinello rationale.
Secondly, the public policy and purpose expression in the preamble
to the Franchise Security Law speaks in terms of protecting "franchised
distributors." Consequently, the very public policy expression relied
upon is similarly tied to the definition of the terms "franchise," and "franchised distributor" designated in the body of the enactment as being the
objects of the public policy protection. As previously stated, I do not
feel that either Tulowitzki or the arrangement between the parties qualified under those statutory definitions. Thus, I am not persuaded that
Tulowitzld is entitled to relief under the so-called common law franchise
approach.
As to the merits of ARCO's decision to insist on the execution of
the vapor control equipment lease as a condition to continuing Tulowitzkd
as the operator of its station, I cannot find its position to be unreasonable
in view of the circumstances presented. At the same time, I do not blame
Tulowitzki for not wanting to sign. Nonetheless, on the evidence,
ARCO's situation was not one of its own choosing or one which it had
the immediate ability to control. The tendered agreement was the same
required of all its other Delaware dealers and thus Tulowitzld was not
singled out for treatment. ARCO's in-court representation is that it intends to assess this rental only so long as may be necessary to amortize
the cost of the equipment it is required to install so as to enable its sta-
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tions, and thus its dealers, to continue in business. By protesting the
propriety of the equipment lease and the rental amount, Tulowitzki is in
effect asking this Court to either reform its terms or, alternatively, to
compel ARCO to negotiate with him on more favorable terms than ARCO
offers to the rest of its dealers. I am aware of no basis for doing this.
Even in the one Marinello case, which involved a refusal to renew a
single dealer under any terms, the New Jersey Superior Court ordered
the rent clause to be fixed "at the then prevailing rental schedule fixed by
Shell for stations similar to that operated by defendant." 294 A.2d 264.
Finally, Tulowitzki makes passing argument that in any event the
lease and contract documents offered by ARCO do not meet the requirements of 6 Del. C. Ch. 29, the statute mentioned earlier which deals with
"Retail Sales of Motor Fuel" and which purports to regulate marketing
arrangements between manufacturers and service station operators selling
their product. Thus he argues that the documents must be reformed to
meet the requirements of the statute before ARCO can take action based
on his refusal to sign them.
This argument strikes me as more of an afterthought and one secondary to the reasons which prompted the suit. The constitutionality
of the aforesaid statute is presently under attack in this Court in a consolidated action in which ARCO is one of the plaintiffs. More importantly, however, Tulowitzki has freely acknowledged that he is willing
to sign the marketing agreement documents other than the vapor recovery
equipment lease. To the extent that 6 Del. C. Ch. 29 would have a bearing on the vapor recovery equipment lease, it is provided as follows at
6 Del. C. § 2906(b) :
"Every manufacturer, supplying petroleum products to retail
dealers or other retail fuel outlets shall apply all equipment
rentals uniformly to all dealers and outlets supplied."
In one sense, this appears to be just what ARCO is doing.
After full consideration of that matter, I am of the opinion that judgment must be entered in favor of ARCO and the restraining order dissolved. In so holding, however, I feel one other matter to be worthy of
mention.
[4] When Tulowitzki refused to sign the questioned document and
the term of the existing arrangement expired as of July 31, 1976, ARCO
took no formal steps to advise Tulowitzki that it considered their relationship finally terminated. The obvious reason was that ARCO intended to keep him if it could. Consequently, without giving him notice
to vacate, it settled back comfortably on the ploy of cutting off his gas
supply until he got back in line. This type of business coercion has a
rotten aroma to it, and consequently it is little wonder that the large oil
company is attempted to be cast in the role of the villain of the piece.
When a resort to such blatant economic coercion is attempted in lieu of
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taking definite action in reliance on what is claimed later to be a legal
right to terminate, I feel temporary equitable intervention is warranted.
Thus, I do not consider that the restraining order was improvidently
entered here. Moreover, since the status quo between the parties has
been continued by virtue of this Court's order, I feel that Tulowitzld is
entitled to reasonable notice of termination hereafter in the event he still
chooses not to sign the various lease documents.
Accordingly, the order granting judgment to ARCO shall provide that
Tulowitzki shall have ten days thereafter to sign the various renewal documents previously tendered and that upon a failure to do so within that
time ARCO will have the right to give him written notice that the business relationship between the parties will be terminated and ARCO's
premises vacated upon the expiration of the thirtieth day from the date of
the notice. During such period, the supply of product shall not be arbitrarily withheld.

WILLIAMS v. DON YERKES FINE CARS, INC.
No. 4777
Court of Chancery of the State of Delaware,Sussex
June 1, 1977
Plaintiff, a director, officer and fifty percent stockholder of defendant
corporation, brought suit derivatively on behalf of the corporation seeking
an accounting and judgment for fraud. The action was against individual
defendants and other corporations in which they were involved. The
principal individual defendants were another director, officer and fifty
percent stockholder of the defendant corporation, and an employee salesman. Plaintiff, joined by a creditor of defendant corporation, demanded
appointment of a receiver or custodian to take charge of affairs of the
corporation and for accountability of the corporation for an unauthorized
bonus and for the unpaid balance of a loan, both made to defendant employee, for value of corporate vehicles sold, without authorization under
DFL. CoDE AxN. tit. 8, § 271, to defendant employee for unsecured notes,
and for profits of a competing corporation, formed by individual defendants, based on the theory of usurpation of corporation opportunity.
The court of chancery, per Vice-Chancellor Brown, held: (1) the
combined actions of the plaintiffs to be gross mismanagement and clear
fraud under the corporate entity; (2) defendants to be jointly and severally
answerable to the corporation for value of the vehicles sold; (3) individual
defendants to be personally liable under DEL. CODE: Aiqx. tit. 8, § 143 for
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balance due on loan -to employee and for employee's bonus made without
board approval; (4) a receiver must be appointed since the corporate
management is effectively deadlocked by the fifty percent stockholder
split; (5) complaint dismissed against uninformed agent seller of the
vehicles who had repaid to defendant employee funds due the corporation; and (6) corporate assets were not usurped when corporation at the
time was without means to continue existing business or to avail itself'of
something new.
1.

Corporations C

182.4(2)

To determine whether or not the sale of remaining assets has been
properly authorized, the fairness of the consideration received must be
judged for fraud in light of the conditions then existing. DEL. CoDE ANNt.

tit. 8, §271.
2.

Corporations C-

542(1), 547(4)

When a transferee acquires corporate assets without providing for
payment of the debt, it constitutes fraud upon creditors, as well, and

renders transferee liable for value of assets received as to which assets
creditor was formerly entitled to look for satisfaction.
3.

Corporations C-,

333, 340(1), 342

Corporate officer is personally liable to the corporation for balance
due on loan he authorized to employee where the corporate funds advanced do not represent compensation to employee, the note was not
authorized by directors of the corporation, and the note could not have
reasonably been expected to benefit the corporation when made. DEL..
CoDE AxN. tit. 8, § 143.
4.

Corporations C=, 308(1, 3), 312(1)

Absent exceptions, where an implied contract is shown or where the
amount awarded is not unreasonable under the circumstances, bonuses for
past services already performed and for which compensation has been
paid, without more, constitute an illegal gift of corporate assets.
5.

Corporations C

553(3, 5)

A receiver must be appointed to wind up the affairs of the corporation when, in addition to the corporation being insolvent, its management
is effectively deadlocked.

6.

Principal and Agent C

136(1; 4)

Defendant agent having no knowledge of the particulars in the fradulent sale of corporate assets is not at fault for post-trial payment to his
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principal of amount he owed principal based on their understanding but
rightfully due to the corporation.
7.

Corporations C-' 315
A corporate opportunity is not usurped when at the time the corpoxation was without means to continue its existing business let alone to
avail itself of something new.
BROWN, Vice-Chancellor

This action is brought by David K. Williams, a 50 per cent stockholder as well as director and officer of the defendant Don Yerkes Fine
Cars, Inc. (hereafter referred to as "the corporation"). Presumably, the
action of Williams is brought derivatively on behalf of the corporation.
Plaintiff Elkland, Inc., also joins in the suit as a creditor of the corporation. Williams seeks an accounting and judgment on behalf of the corporation for fraud committed against it by the individual defendants
Donald C. Yerkes and Robert G. Duffy. Relief is also sought against the
defendants v. F. Energy Co., Inc. and Don Yerkes, Incorporated, other
corporations in which the individual defendants Yerkes and Duffy are
involved. Both EldIand and Williams seek the appointment of a receiver.
Plaintiff Williams is the owner of a Buick-Pontiac automobile dealership in or near Elkton, Maryland. In 1971 he entered into a business
arrangement with the defendant Yerkes, an acquaintance of some twenty
years and a former employee, whereby the defendant corporation, Don
Yerkes Fine Cars, Inc., was incorporated in the State of Delaware and
a used car sales lot under that name was esiablished on Cleveland Avenue
in Newark on premises rented by the corporation. Williams and Yerkes
each took 50 per cent of the stock in the corporation, each was designated
as a director, and Yerkes was further named as president with Williams
serving as secretary and treasurer. Initially, Yerkes was to manage and
run the Newark operation while Williams was to be responsible for the
financing and provision of surplus used cars through his Maryland dealership. Yerkes drew a weekly salary from the corporation. Williams took
no compensation.
Although not overly successful, the business continued without incident through the summer months of 1974. For the first three years
Williams spent considerable time at the used car lot, but because of his
involvement in other matters his activity lessened in early 1974 and his
personal participation in the corporation's business virtually ceased by
June 1974. During that period, the corporation had obtained a $25,000
line of credit from Farmers Bank, had drawn it down so as to purchase
inventory and had paid it back. Also in late 1972 or early 1973 Yerkes
hired the defendant Duffy as an employee of the corporation. Duffy had
been in the used car business as an employee of Delaware area automobile dealers for many years, and, as was Yerkes, he was completely familiar
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with the ins and outs of the used car business. Duffy received a salary of
something slightly in excess of $100 per week.
In June of 1974, despite the reluctance of Williams, a new line of
credit was obtained for the corporation from Farmers Bank in the amount
of $100,000. Although Yerkes denies it, the officials of the Farmers
Bank who handled the matter indicated that Yerkes was most eager to
obtain this enlarged amount of credit. The purpose was to enable the corporation to acquire greater inventory for the Newark operation. As to
this loan, however, Yerkes's wife refused to sign as guarantor and consequently plaintiff Williams and his wife were forced to sign as the sole
guarantors of the potential $100,000 obligation.
Thereafter, as the energy crises settled in on the country, the used
car business suffered a tremendous slowdown. The corporation suffered
losses of $1,799 in June, $406 in July, $5,702 in August, and $1,207 in
September. The line of credit was continually drawn upon by the corporation, through Yerkes, and by November virtually the entire amount had
been taken down. The books and financial matters for the corporation
were handled by the bookkeeper employed by Williams at his Elkton
dealership. In going through the cancelled checks for October 1974, the
bookkeeper noticed two things which she immediately brought to the attention of Williams. First, for the month of October, the corporation suffered an extraordinary loss of $19,473. Secondly, a corporate check made
payable to the Farmers Bank in the sum of $10,000, which the bookkeeper assumed to be a payment on the amount due on the line of credit,
turned out to not be such a payment at all. Investigation indicated that
the $10,000 had in fact been paid to Duffy as a "bonus" for the two years
service he had put in on behalf of the corporation. Yerkes contends that
he originally hired Duffy with the understanding that he would receive
such a bonus at the end of two years and further contends that Williams
was fully aware of it. Williams denies this.
Williams then set about to look into the matter, as did the officials
from the Farmers Bank. At a meeting at the corporate place of business
on or about November 8, 1974 it was ascertained that the corporation had
inventory on the lot valued at approximately $54,000 and that its full line
of credit had been almost fully exhausted. The bank officials gave indication that the line of credit would have to be called, and this was accomplished formally a few days later on November 13, 1974.
Shortly after this Williams went back to the lot and noticed that the
inventory appeared to be shrinking. Yerkes had no explanation but simply indicated that things would get better. By November 25, 1974, there
were only six or eight cars left on the lot. Through his bookkeeper,
Williams states that he then discovered that without his knowledge, without any board of directors meeting, and without stockholder approval,
Yerkes, on November 10, 1974, had caused the corporation to sell twentyeight cars to Duffy for a purchase price of approximately $42,900. This
figure represented basically the acquisition cost of the vehicles to the cor-
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poration. It further became apparent that Duffy had not paid cash for
these vehicles, but rather had given a series of promissory notes totaling
$42,900 which notes contained neither installment payment provisions nor
an acceleration clause and which were not due for a period of three years.
They were also unsecured. Again Yerkes contends that Williams was
fully aware of all this. Williams denies it.
The evidence is undisputed, however, that immediately upon the sale
and execution of the note by Duffy, some eighteen of the vehicles were
sold at the automobile auction in Manheim, Pennsylvania. Since Duffy
did not have the necessary authorization to deal at the Manheim auction,
he retained the services of the defendant George Petrovitch, trading as
Peps Auto Sales, to sell the cars at auction for him. Petrovitch had the
necessary card and authorization to do so. In the process, the titles to
the vehicles were transferred directly from the corporation, Don Yerkes
Fine Cars, Inc., to Petrovitch, thus bypassing Duffy on the title documents
even though he was the actual purchaser. On the same day of the acquisition of the vehicles by Duffy, he also sold one of the vehicles, for which
he had agreed to pay the cost price of $2,210, to one Louise Vernon for
the sum of $1,600 in cash plus some used furniture. This title transaction
also went directly from the corporation to Mrs. Vernon. For his services
in the matter Petrovitch was paid a commission of $300 agreed upon in
advance between him and Duffy. I am convinced that Petrovitch had no
knowledge of the true situation and in fact was not even aware of Williams's involvement in the Newark business. Petrovitch was under the
impression that Yerkes and Duffy were partners and that they were in
the process of going out of business because of the condition of the used
car market.
The proceeds ultimately realized by Duffy from the sale of the vehicles at auction amount to some $22,900, or approximately $20,000 less
than the amount of the notes which he had signed to acquire them from
the corporation. Most of the monies that Petrovitch received from the
Manheim sales were paid over by him to Duffy under their agreement.
Prior to these events, Duffy and Yerkes, on October 31, 1974, had
formed a new Delaware corporation under the name of M. F. Energy Co.,
Inc. At the time they apparently had some thought of purchasing a coal
mine in West Virginia through this corporate name, although this acquisition never came about. However, some six or eight of the vehicles
acquired by Duffy from the corporation were eventually transferred to
and entitled in the name of M. F. Energy Co., Inc. It is also of interest
that shortly after the formation of this latter company, Duffy indicated
that he had the sum of $10,000 to put into the coal mine venture. This
is noteworthy in view of the fact that his $10,000 bonus was also paid
in October.
Upon discovering the disappearance of the majority of the inventory,
Williams took action. He caused the remaining six to eight vehicles to
be towed from the premises and further caused them to be sold. The
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sales proceeds were applied to the credit obligation at the Farmers Bank.
William also instructed the Farmers Bank to apply whatever funds existed
in the corporate bank account to that loan. The corporate lease on the
premises in Newark was also terminated. Williams transferred his obligation as guarantor to the plaintiff Elkiand, Inc., a corporation in which
he also owns a considerable interest. Elkland proceeded to pay some
$93,000 to the Farmers Bank to pay off a loan, taking back an assignment
of the obligation against the corporation in return.
In the meantime, with the Newark lot then available, Yerkes, along
with Duffy, caused a new corporation entitled Don Yerkes, Incorporated,
to be formed on January 15, 1975 and through this entity proceeded to
lease the Cleveland Avenue property formerly occupied by the corporation. Certain office equipment and supplies used by the corporation were
taken over by the new enterprise and, by the time of trial, Don Yerkes,
Incorporated was conducting a used car business on the site.
The evidence further indicates that while Duffy was in the employ of
the corporation he was advanced the sum of $3,000 on the authorization
of Yerkes, ostensibly to have cash available to buy cheap used cars when
the opportunity presented itself. Duffy signed a note in the sum of
$3,000 payable to the corporation to cover this amount. Although the
note was more than a year overdue at the time of trial, Duffy acknowledged that only the sum of $1,000 had theretofore been repaid. The evidence further indicates that with a portion of the funds which Petrovitch
received from the Manheim sales, he purchased several vehicles at Duffy's
direction which were delivered and titled to Don Yerkes, Incorporated.
Based on the foregoing tangled web plaintiffs demand that a receiver
or custodian be appointed to take charge of the affairs of the corporation,
that Yerkes and Duffy be held accountable to the corporation for the
$10,000 bonus paid to Duffy and the unpaid balance of $2,000 on the
loan made to Duffy, that Yerkes and Duffy along with M. F. Energy Co.,
Inc. and Don Yerkes, Incorporated be held accountable to the corporation
for the value of the twenty-eight vehicles sold to Duffy in exchange for
unsecured promissory notes, and that Yerkes, Duffy and Don Yerkes,
Incorporated be held accountable to the corporation for all profits of the
latter corporation since January of 1975 on the theory that the opening
of that business at the same location constituted the usurpation of a corporate opportunity properly belonging to Don Yerkes Fine Cars, Inc.
It is obvious that the foregoing sequence of events resulted in the
corporation being put out of business, divested of all tangible assets, and
left with a debt of close to $100,000. Its only remaining assets are the
notes of Duffy amounting to $42,900 and, on the evidence, the collectability
of these when due seems remote at best. The only defense offered is that
all of the foregoing was accomplished with the advance knowledge of
Williams. Since Williams denies this the case thus turns on the creditability of the testimony of the participants. Having observed the manner
in which the testimony was given, I have no difficulty in siding with the
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version of Williams. Moreover, to accept the testimony of Yerkes and
Duffy is to believe that Williams, as personal guarantor on the corporation's $100,000 loan, which he knew the corporation could not pay and
which he knew was being called, agreed to permit Duffy, an employee
with no ownership interest in the corporation, to first take $10,000 as a
bonus from the corporation and, second, to liquidate the corporation's
assets and put the money in his pocket on the strength of his unsecured
promise to pay for the assets three years later. I cannot believe that a
businessman successful enough to have his personal signature accepted as
a sufficient guarantee for a $100,000 loan would do a thing so utterly
foolish with full knowledge that he was increasing his immediate out-of-

pocket liability some $20,000 to $40,000. Yerkes and Duffy can only
suggest that Williams did this for tax purposes, but they have offered
nothing that would support such a theory. In view of the sworn denial
of Williams, logic as well as the demeanor and responsiveness of the witnesses compels me to accept his testimony that the bonus to Duffy, the
loan to Duffy and a sale of the cars to Duffy were all engineered between
Yerkes and Duffy without his prior knowledge or consent. Accordingly,
I reach the following conclusions.
I.

The combined action of Yerkes and Duffy in selling the twenty-eight
cars to Duffy on the three-year, unsecured promissory notes, in addition
to being gross mismanagement by Yerkes as president, director and, for
all practical purposes the operating officer of the corporation, also constitutes a clear fraud upon the corporate entity.
The corporation had used up its $100,000 line of credit, was indebted
to the bank in that amount together with interest, had suffered losses in

each of the preceding four months, including a $19,000 loss in the month
immediately preceding it, and had no capital with which to work at a time
when the used car market was at a virtual standstill. Under these circumstances, without formal approval through a directors meeting or stockholders meeting and, as I am convinced, without the prior knowledge of
the other director and 50 per cent stockholder, inventory with a cost value
in excess of $50,000 which constituted almost all remaining assets of the
corporation was sold through Yerkes's authorization to Duffy, an em-

ployee with an unknown financial status, for $42,900 on the unsecured
credit of Duffy, without the payment of any cash, and evidenced only by
promissory notes containing no acceleration clause and which were not
due until three years from the date of the sale. While Duffy immediately
caused some eighteen of these vehicles to be sold at auction, thereby
realizing for himself some $23,000, no part of the value of the vehicles
was left to answer $100,000 obligation of the corporation which Yerkes
knew was about to be called. This in turn caused the corporation to be
almost totally without funds to be applied on his indebtedness, thus re-
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quiring the loan to be repaid by its guarantors and leaving the corporation
indebted to its guarantors and without assets of any kind for three years
at best. As the corporation was thereby pushed further down the road
toward insolvency, Yerkes and Duffy formed two new corporations, with
several of the vehicles purchased by Duffy, or their replacements, finding
their way into the name of the new enterprises.

It seems obvious that the sale-by-note arrangement, under the circumstances then existing, was a mere sham to enable Duff-y, rather than
the corporation to salvage the immediate monetary value from the corporation's used car inventory. This also made available certain cash and
assets later utilized by and on behalf of Don Yerkes, Incorporated and
M. F. Energy Co., Inc. and, in effect, paved the way which enabled Yerkes
and Duffy to acquire the very premises on which to conduct a successor
used car business under the corporate name of Don Yerkes, Incorporated.
[1, 2] Even if the sale of substantially all the remaining assets had
been properly authorized-which it was not in view of 8 Del. C. § 271the fairness of the consideration received, which must be judged in light
of the conditions then existing, Marks v. Wolfson, Del. Ch., 188 A.2d
680 (1963), will not pass muster. Also, when a transferee acquires the
assets of a corporation without making provision for the payment of its
debts, it constitutes a fraud upon creditors as well and renders the transferee liable to the extent of the value of the assets received as to which
the creditor was formerly entitled to look for satisfaction. McKee v.
Standard Minjerals Corp., Del. Ch., 156 A. 193 (1931).
As a result, I conclude that Yerkes, Duffy, Don Yerkes, Incorporated,
M. F. Energy Co., Inc. are jointly and severally answerable to the corporation for either the inventory cost value of the twenty-eight vehicles
sold to Duffy, or, alternatively, the market value of the vehicles as of
November 10, 1974.
II.
[3] I further conclude that along with Duffy, Yerkes is personally
liable to the corporation for the balance due on the $3,000 loan made by
the corporation to Duffy through the authorization of Yerkes. As noted
previously, Duffy has acknowledged that as of the date of trial the balance
due on the loan was $2,000, together with interest. The funds advanced
were those of the corporation. They do not represent compensation to
Duffy. He received the funds and had not paid them back in full even
though the note signed by him was more than a year in default of trial.
The note was not authorized by the directors of the corporation and I
fail to see how it could have reasonably been expected to benefit the corporation when made. Compare 8 Del. C. § 143.
III.
[4] I further conclude that Yerkes and Duffy are likewise personally
liable to the corporation for the $10,000 bonus authorized to Duffy by
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Yerkes without the knowledge of Williams and without board approval.
Bonuses for past services already performed and for which compensation
has been paid, without more, constitutes an illegal gift of corporate assets.
Findanque v. American Maracaibo, Del. Ch., 92 A.2d 311 (1952). The
general exceptions to this rule are where an implied contract is shown or
where the amount awarded is not unreasonable under the circumstances.
Blish v. Thompson Automatic Arms Corporation, Del. Supr., 64 A.2d
581 (1948). Neither exception has been established by the evidence here.
IV.
[5] I further conclude that a receiver must be appointed to wind up
the affairs of the corporation. In addition to the fact that the corporation
is insolvent and due to the 50 per cent stock interest of Williams and
Yerkes its management is effectively deadlocked, the parties, in their posttrial offerings, agree that this should be done.
V.
[6] As to the defendant George Petrovitch, it was found at trial
that he was not involved in the sale of the twenty-eight cars to Duffy and
had no knowledge of the reasons or particulars of the transaction. He
acted only as an agent for Duffy for a fixed commission to sell certain of
the cars at Manheim. At trial however he acknowledged that he still
owed Duffy some $700 from the sales proceeds he received for the sale
of the vehicles and, since the plaintiff claimed that this amount was rightfully due the corporation rather than Duffy, he was not dismissed from the
case as a party defendant. It now appears since trial that due to pangs
of conscience Petrovitch has paid Duffy the amount he owed him based on
their understanding when Petrovitch became involved. Under the circumstance, I cannot find him at fault for doing this. The obligation he
assumed was to Duffy and he has paid Duffy before anyone has ordered
him to do otherwise. Accordingly, judgment should be entered dismissing
the complaint as to the defendant Petrovitch.
VI.
[7] Finally, I cannot conclude that Yerkes and Duffy usurped through
Don Yerkes, Incorporated a corporate opportunity properly belonging-.to
Don Yerkes Fine Cars, Inc. when they formed a new business arrangement, obtained a new lease, and continued a used car business .a the
same location. Despite all else, at the time that they did so the corporation was without means to continue its existing business at the same location let alone being in a position to avail itself of something new, While
for the foregoing reasons assets of Don Yerkes, Incorporated n ,y be held
answerable for the wrongs done to the corporation, I cannot :find under

