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THOMAS v. KEMPNER
Nos. 4138 and 4174
Court of Chancery of the State of Delaware, New Castle
January 5, 1977
In this derivative action, plaintiff stockholders complained of alleged
wrongs caused defendant Sugarland Industries, Inc., as a result of the
consummation of negotiations to sell certain tracts of land, which resulted
in a substantial loss to Sugarland. Plaintiffs contended that defendant
Harris L. Kempner, Jr., a stockholder in Sugarland, was responsible for
some of the wrongs complained of due to his participation in the transactions involved. Kempner moved for summary judgment dismissing him
as a defendant on the ground that the facts of record were insufficient to
hold him responsible since he was neither an officer nor director of the
corporation.
The court of chancery, per Chancellor Marvel, held that the movant
was more than a mere observer and acted at least as a negotiator for
Sugarland either in the capacity of an agent or as a voluntary participant
in the alleged wrongs complained of.
1.

Principal and Agent C

1, 29

An express agreement of the creation of a principal and agent relationship is not necessary when an implied or tacit agreement may be
found in the intention of the parties as inferred from their conduct viewed
in light of the surrounding circumstances.
2.

Corporations

0

Principal and Agent 0-

174, 186
1

Stockholders may act as agents for their corporation.
3.

Corporations

(-

Principal and Agent 0-

211(6)
23(3)

A stockholder's attendance at corporate meetings of whatever type in
itself is insufficient to establish an agency relationship.
4.

Corporations

O

Principal and Agent 0

211(6)
23(3)

Where a stockholder is present at corporate meetings, is identified by
his father, the vice president of Sugarland, as a negotiator for Sugarland,
and makes reports to the board of directors on the progress of sale nego-
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tiations, there is sufficient evidence on record to defeat a motion for summary judgment since the effect of the stockholder's actions amounts to a
holding out as an agent of the corporation.
5.

Corporations C

310(2), 210

Where the negotiator for the sale of land by a corporation makes no
effort to negotiate with other buyers for the purpose of discovering a more
advantageous arrangement, and where there is an indication of two other
offers for the land at a substantially higher price, then anyone, including a
corporate official, who knowingly collaborates in a breach of his obligation
is liable to the trust beneficiaries.
6.

Negligence

0= 2

Corporations C---

210

Liability for negligent nonfeasance may be found to exist where there
is some already existing and definite relationship between parties of such
character that social policy justifies imposition of a duty to act. Such
relationship exists when the party to be held liable has by some previous
voluntary act brought himself into a relationship with others from which
he obtains or expects benefits.
MARVEL,

Chancellor

Plaintiffs are minority shareholders of the defendant Sugarland Industries, Inc. and bring this action derivatively on behalf of their corporation. The individual defendants are either officers or directors or both of
Sugarland with the exception of the present movant, the defendant Harris
L. Kempner, Jr., who is, however, a stockholder of the defendant corporation. Mr. Kempner has moved for summary judgment dismissing him as
a defendant on the ground that under the undisputed material facts of
record no basis is established upon which to hold him in any way responsible for the matters complained of.
This action is concerned with the disposal of a large tract of land
formerly owned by Sugarland near Houston, Texas and until recently
operated in connection with a family business founded by the great grandfather of the present movant. In 1970, preparations were undertaken
looking towards a disposal of the tract in issue on the basis of a tax free
merger or the like. However, when such a transaction proved to be unfeasible in the absence of unanimous stockholder approval, a part of the
real property owned by Sugarland known as the south tract was placed on
the market. As a result an agent for the Houston development firm of
White and Hill got in touch with a representative of Sugarland and negotiations were commenced which ultimately resulted in the making of a
purported contract for the sale of the south tract, the original tentative
agreement envisioning a transaction involving a sale of stock whereby each
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Sugarland stockholder would exchange a portion of his Sugarland shares
for cash and a promissory note of White and Hill. Such proposed transaction, however, failed of consummation because of the refusal of the plaintiff shareholders to agree to the proposal.
When it became apparent that a tax free transaction based on a sale
of stock was not possible, Harris Kempner, the father of the moving defendant and vice president of Sugarland, in January 1973 took steps to
convert the proposed sale to White and Hill into a disposal of corporate
assets as contemplated by 8 Del. C. Sec. 271, and steps were taken looking
towards a consummation of the transaction in the manner suggested by
Harris Kempner's letter of January 28, 1973, a proposed result which was
enjoined by this Court's order of April 10, 1973, in which directions were
given that the sale of the south tract here in issue be carried out by means
of competitive bidding.
Pursuant to the Court's direction, competitive bidding thereafter
ensued and resulted in the acceptance of the bid of Gerald A. Hines, which
was later involved in renegotiations resulting in additional Sugarland
property known as the north tract being added to the agreement of sale.
Plaintiffs complain of a number of alleged wrongs caused Sugarland as a
result of consummation of the transaction above referred to, alleging that
the renegotiation of the Hines bid ultimately resulted in a substantial loss
to Sugarland.
And while the moving defendant was, as noted above, a stockholder
of Sugarland at all times here pertinent, he was never elected or appointed
as a corporate director, or profess to be one, nonetheless plaintiffs contend
that such defendant is legally responsible for some of the wrongs complained of because conduct on his part allegedly constituted such participation and involvement in such transactions as to cause him to become
liable.
The facts relied upon by the plaintiffs may be placed in several categories. First, movant was present at many formal meetings of directors
held in connection with the sale of the Sugarland property in issue, including meetings of the board of directors as well as informal meetings involving negotiations with Hines. Apart from the fact that he was present at
such meetings there is insufficient evidence in the record to establish the
exact extent of his involvement in the decisions reached although he appears to have been one of the negotiators in the Hines transaction, having
apparently reported on such negotiations at a board meeting held on May
24, 1973. He also prepared two memoranda relating to the land sale in
issue and gave his estimate of the value of certain of the parcels of land
included in the transaction.
[1, 2] And while there is no evidence in the present record of any
express agreement under the terms of which Mr. Kempner agreed to act
on behalf of Sugarland, it is argued that an implied or tacit agreement to
this effect existed, the concept of agency being a consensual relationship
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between two persons under which it is understood that one is to act for the
other subject to the latter's control, Sorenson v. Shupe Bros. Co., 517
S.W.2d 861 (Tex. Civ. App. 1974), and the relationship of principal and
agent being found in the intention of the parties, such may be inferred
from their conduct viewed in light of the surrounding circumstances, Irwvin
v. Irwin, 300 S.W.2d 199 (Tex. Civ. App. 1957). Finally, stockholders
may act as agents for their corporation, 1 Fletcher, Cyclopedia of Corporations Sec. 30 (1974), 19 Am. Jur. 2d Corporations Sec. 484 (1965),
and see 18 C.J.S. Corporations Sec. 495 (1939).
[3, 4] Reviewing the evidence relied upon by plaintiffs in support of
their claim that an implied agreement of agency here existed, I am of the
opinion that movant's attendance at corporate meetings of whatever type
in itself is insufficient to establish an agency relationship. Being a stockholder of Sugarland, his presence at various corporate meetings is explainable on the ground of a desire to be informed as to matters affecting his
financial interests, and the mere fact that a stockholder is present at corporate meetings is not enough to establish him as a corporate agent. However, the undisputed facts do show that movant was identified by his father
as a negotiator for Sugarland and that the former reported to the board
of directors on one occasion on the progress of the Hines negotiations.
In short, there is enough, I believe, in the record to defeat the pending
motion for summary judgment in that movant's actions on behalf of Sugarland's effort to sell the north and south tracts, with the knowledge and
acquiescence of the board of directors, had the effect of holding out movant
as an agent of the corporation.
[5] Furthermore, in addition to the evidence of an agency relationship, there also exists record support for the further contention that movant
may have committed a breach of a fiduciary duty in that the persons conducting negotiations on behalf of Sugarland, including movant, allegedly
failed to take actions which a reasonably prudent businessman would have
taken in order to obtain the best available price for the assets which
Sugarland sought to sell. Specifically, plaintiffs contend that there was a
failure on movant's part to investigate and become informed as to alternatives to the transaction with Gerald Hines. In this regard, Harris
Kempner, father of movant conceded in a deposition that no effort was
made to negotiate with other prospective buyers for the purpose of determining whether or not a more advantageous arrangement than that made
with Hines could be made, there being an indication that prior to consummation of the renegotiated agreement with Hines that at least two other
offers were received by Sugarland to purchase the properties for amounts
substantially in excess of that eventually received from Hines. In general,
anyone, including corporate officials, who knowingly collaborates in a
breach of his obligation is liable to the trust beneficiaries. Penn Mart
Realty Co. v. Becker, Del. Ch., 298 A.2d 349 (1972). See also Jackson
v. Smith, 254 U.S. 586, 41 S. Ct. 200, 65 L. Ed. 418 (1921), Austrian v.
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Williams, 103 F. Supp. 64 (S.D.N.Y. 1952) and Kinwback Tool Co., Inc.
v. Corbett-Wallace Corp., 160 S.W.2d 509 (Tex. Supr. 1942).
[6] Furthermore, the law imposes a duty that due care be exercised
by anyone who unilaterally assumes to act for another even though gratuitously. See W. Prosser, Handbook of the Law of Torts, Sec. 56 (4th ed.
1971), and see 65 C.J.S. Negligence Sec. 4(4) (1966) in which it is
stated:
"One who undertakes to do an act or perform a service for
another has the duty to exercise care, and is liable for injury resulting from his failure to do so, even though his undertaking
was a purely voluntary undertaking or even though it was completely gratuitous . . ."
Such rule has also been adopted and applied in Delavrare in Murphy v.
Godwin, Del. Super., 303 A.2d 668 (1973), in which the Court stated that:
"Liability for negligent nonfeasance may be found to exist
where there is some already existing and definite relationship between the parties' of such a character that social policy justifies
the imposition of a duty to act. A relationship of that character
exists when the party to be held liable has by some foregoing
voluntary act brought himself into a relationship with others from
which he obtains or expects benefits."
In view of the factual record to the effect that movant was more than
a mere observer and in fact acted at least as a negotiator for Sugarland
either in the capacity of an agent or as a voluntary participant in the
alleged wrongs complained of or both, it necessarily follows that the motion
of Harris L. Kempner, Jr., for summary judgment dismissing him as a
party defendant must be denied.
Order on notice.

ZLOTNICK v. RUDNER
No. 4775
Court of Chancery of the State of Delaware, New Castle
July 21, 1977
In this stockholders' derivative suit, plaintiff charged defendant corporation, its directors and officers, with waste of corporate assets. Defendants filed a motion for partial summary judgment. Plaintiff alleged
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two causes of action: wrongful denial of opportunity to inspect and copy
the bylaws of defendant corporation, and wrongful denial of access to the
list of shareholders of defendant corporation prior to the scheduled annual
meeting in 1975, in violation of DEL. CODE ANN. tit. 8, § 219(b), thus
rendering the election of directors for that year invalid. Defendant corporation argued that both causes of action became moot because the requested
bylaws were submitted, although no commitment was made to submit
revisions that might be made in future, and because the officers in question
were reelected in 1976 and 1977, thus correcting any alleged improprieties
in the 1975 election.
The court of chancery, per vice-chancellor Hartnett, denied the motion
for partial summary judgment on grounds that resolution was needed, not
further legal maneuvering. In addition, the record did not establish that
any irregularity in the 1975 election had no bearing on actions directors
later took. Further discovery was needed.
1.

Judgment 0-

181(2)

The summary judgment procedure is designed to promptly dispose of
actions in which there is no genuine issue of fact.
2.

Judgment

c

178

The purpose of summary judgment is to eliminate a trial if a trial is
unnecessary.
3.

Judgment <-'-

178

The motion for summary judgment must be used with due regard for
its purposes.
4.

Judgment C-

181(14)

If the court determines that a partial entry of summary judgment will
not materially expedite the adjudicatory processes, it may decline to so
enter the partial summary judgment.
HARTNETT, Vice

Chancellor

This case is a stockholders' derivative suit whereby plaintiff charges
defendant-Enflo Corporation (Enflo) and its directors and officers with
waste of corporate assets.
As part of the pre-trial procedure, defendants filed a Motion For
Partial Summary Judgment.
Plaintiff's first claim for relief alleges that he was wrongfully refused
an opportunity to inspect and copy the By-laws of Enflo. Plaintiff prayed
for an order requiring Enflo to furnish him with a complete copy of the
By-laws including the most recent amendments. Defendants produced a
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complete up-to-date copy of the By-laws just prior to the oral argument
on the Motion For Summary Judgment presently before the Court. Defendants therefore urge that Count I of the Complaint has become moot
and should be dismissed. At the oral argument, defendants refused, however, to commit themselves to supplying plaintiff with any revisions to the
By-laws which may occur between the date of the oral argument and the
ultimate disposition of this case.
Plaintiff's second cause of action alleges that plaintiff was wrongfully
refused access to the list of Enflo's shareholders prior to the annual meeting of shareholders scheduled for January 23, 1975. Plaintiff claims that
such denial was in violation of 8 DEL. C. § 219(b). Plaintiff seeks an
order declaring the election of January 23, 1975, null and void, and seeks
an order declaring that the directors elected at such meeting are ineligible
to act as directors. All the present members of Enflo's Board of Directors
hold office by virtue of their election on January 27, 1977. Defendants
urge that since the directors were re-elected in 1976 and 1977 the improprieties (if any) which occurred in the election of 1975 have been
corrected and are moot. Therefore Count II of the Complaint should be
dismissed. Plaintiff counters that while he agrees that the directors of
Enflo are now validly elected, Count II should not be dismissed since the
allegation of the illegality of the election of 1975 may have some effect on
the other allegations of misconduct in the Complaint.
[1-4] The summary judgment procedure is designed to promptly dispose of actions in which there is no genuine issue of fact. Its purpose is
to eliminate a trial if a trial is unnecessary. Moore's Federal Practice,
2nd Ed. § 56.04(1). The motion for summary judgment must be used
with due regard for its purposes. Wright and Miller, Federal Practices
and Procedure:Civil § 2712. It has been held that if the Court determines
that a partial entry of summary judgment will not materially expedite the
adjudicative processes it may decline to so enter the partial summary
judgment. Wright and Miller: Civil § 2737.
It appears to me that the granting of the Motion For Partial Summary Judgment in this case, instead of contributing to a speedy resolution
of the matter would, in fact, result in further delay in getting this case
to trial.
Defendants have indicated that if Count I of the Complaint is dismissed they may not provide plaintiff with any future changes in the Bylaws without some further legal maneuvering. This case has been pending
since April of 1975 and what it needs is a final resolution, not further
legal maneuvering.
There would also seem to be no useful reason for granting summary
judgment on Count II. Both parties now concede that the present directors
of Enflo have been validly elected. The question of whether they were
elected illegally in 1975 (if they were) may have some bearing on the
actions which the directors later took. At this stage of the proceedings I

DELAWARE JOURNAL OF CORPORATE LAW

[VOL. 5

am inclined to think that any irregularity occurring in the election in 1975
is irrelevant to the matters currently before the Court. However, I am
unable to determine from the Record, as it now exists, whether this is
absolutely so. Further discovery, which is now in progress, may reveal
that the election procedure in 1975 had some relevance to the other allegations in the Complaint.
The Motion For Partial Summary Judgment is therefore denied.
So ordered.

ISSEN & SETTLER v. GCS ENTERPRISES, INC.

No. 5452
Court of Chancery of the State of Delaware,New Castle
December 2, 1977

Plaintiffs had brought suit in federal court in the Northern District
of Illinois, challenging the merger of defendant, GCS Enterprises, Inc.,
with defendant, Lincolnwood Bancorporation, Inc., on the grounds that
Delaware corporate merger laws had been violated. Defendants had challenged the jurisdiction of the federal court and, although no decision on
that issue had been made, plaintiffs' request for a preliminary injunction
had been denied. This suit was then brought in Delaware. Defendant,
GCS Enterprises, Inc., moved to dismiss, or in the alternative, for a stay
pending disposition of the case in the federal court.
The court of chancery, per Vice-Chancellor Hartnett, allowed the
stay because no new issues had been raised by plaintiffs, and the District
Court of Illinois was capable of doing prompt and complete justice. The
court, however, felt that if the district court should rule that it did not
have jurisdiction, plaintiffs could move to set aside the stay. Since the
motion for a stay eliminated the necessity of a ruling on defendants' motion
to dismiss, it was held in abeyance.

1. Action

C- 69(2,4)

Abatement & Revival <

4

The rule of law in Delaware covering a motion for a stay is:
that such stay may be warranted, however, by facts and circumstances sufficient to move the discretion of the Court; that such
discretion should be exercised freely in favor of the stay when
there is a prior action pending elsewhere, in a court capable of
doing prompt and complete justice, involving the same parties
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and the same issues; that, as a general rule, litigation should be
confined to the forum in which it is first commenced, and a defendant should not be permitted to defeat the plaintiff's choice of
forum in a pending suit by commencing litigation involving the
same cause of action in another jurisdiction of its own choosing;
that these concepts are impelled by considerations of comity and
the necessities of an orderly and efficient administration of justice.
2.

Action C:, 69(2,4)

When the identical action is pending in another court, a stay will be
granted when no sufficient reason has been shown to depart from the
normal rule.
HARTNETT, Vice Chancellor
This civil action is apparently but another chapter in a saga involving
the parties which commenced over three years ago.
At that time two actions were filed in the U.S. District Court for the
Northern District of Illinois one by plaintiff-Issen, and the other by
Seymour J. Abrams-in which the defendants were GCS Enterprises, Inc.
(GCS) and certain additional individuals.
On November 1, 1977, an Amended Complaint was filed in the Illinois
action commenced by Abrams which challenged the merger of defendantGCS with defendant-Lincolnwood Bancorporation, Inc. on the grounds
that the Delaware law relating to mergers (8 DEL. C. § 228 and § 251) had
been violated. Plaintiff-Issen intervened in that action.
Defendant-GCS apparently moved to dismiss the Illinois U.S. District
Court action on the grounds that the District Court did not have jurisdiction. No opinion on that Motion has yet been entered although the
U.S. District Court did refuse to grant a Preliminary Injunction on plaintiff's application.
Plaintiffs then filed this action in Delaware.
Defendant-GCS moved, in the alternative, to dismiss this action for
failure to state a cause of action, or for a stay.
This is my Opinion on the Motions.
All parties concede that the granting of a stay is within the sound
discretion of the Court.
Defendants urge that the issues in the Delaware action and the Illinois
actions are the same. The only difference in the two law suits is that in
the Illinois action there are additional defendants, i.e. individuals who
apparently cannot be served in Delaware.
First,plaintiffs, in effect, urge that the case not be dismissed, nor even
stayed, because plaintiffs were forced to commence suit in Delaware because defendant-GCS has challenged the jurisdiction of the U.S. District
Court in Illinois. In this respect plaintiffs apparently are prejudging what
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the Illinois Court is going to decide. In my opinion, such prejudging is
premature.
Secondly, plaintiffs urge that since Delaware Corporate Law is to be
applied in this case, the case should only be decided in Delaware. This is
a novel argument not supported by any case law.
Thirdly, plaintiffs urge that there will be no duplication of effort in
the Delaware and Illinois actions and that a stay may cause hardship to the
plaintiffs in that it will cause repetition of discovery, and delay to plaintiffs.
Plaintiffs also argue that the U.S. District Court in Illinois cannot do
prompt and complete justice since there are different issues in the Delaware
and Illinois cases.
In support of their Motion To Dismiss, defendants urge that the
pleadings do not state a cause of action.
[1] The Motion For A Stay is covered by the rule of law in Mc Wane
Cast Iron Pipe Corporation v. McDowell-Wellnan Engr. Co., Del. Supr.,
263 A.2d 281 (1970). The Delaware Supreme Court in McWane stated:
". .. that such stay may be warranted, however, by facts and
circumstances sufficient to move the discretion of the Court; that
such discretion should be exercised freely in favor of the stay
when there is a prior action pending elsewhere, in a court capable
of doing prompt and complete justice, involving the same parties
and the same issues; that, as a general rule, litigation should be
confined to the forum in which it is first commenced, and a defendant should not be permitted to defeat the plaintiff's choice of
forum in a pending suit by commencing litigation involving the
same cause of action in another jurisdiction of its own choosing;
that these concepts are impelled by considerations of comity and
the necessities of an orderly and efficient administration of
justice."
I am convinced the issues in the proceedings in the Illinois U.S.
District Court and in this Court involve the same parties and substantially
the same issues. I am convinced from examining the Record and from
listening to the argument of counsel that there is no new claim asserted in
this action which is not before the U.S. District Court in Illinois. I have
no doubt that the U.S. District Court in Illinois is capable of doing prompt
and complete justice.
[2] No sufficient reason has been shown to depart from the normal
rule, as pronounced by our Supreme Court, that under these circumstances
the later Delaware action should be stayed pending a resolution of the
Illinois action. I therefore hold that this action should be stayed. So
ordered.
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If the U.S. District Court in Illinois rules that it does not have jurisdiction, nor dispose of all the issues, plaintiffs may move to set aside
the stay.
Defendants have conceded that the granting of the Motion For a Stay
obviates the necessity of ruling on the Motion To Dismiss at this time.
Since the Motion to Dismiss should probably more properly be ruled upon
after discovery, I will hold the Motion To Dismiss in abeyance.
The Motion For a Stay is therefore granted until further order of
this Court.
So ordered.

NAJJAR v. ROLAND INTERNATIONAL CORP.
No. 5491
Court of Chancery of the State of Delaware, Sussex
April 11, 1978
Defendants have requested a protective order staying discovery on the
first of three arguments until their motion to dismiss for failure to state a
claim can be decided. Defendants claim that this is a purely legal matter
and discovery is, therefore, not necessary. The court of chancery, per
Vice-Chancellor Brown, stayed discovery for thirty days even though the
legal question concerning the standards governing a short-form merger
had apparently been decided. It was felt that the circumstances warranted
the stay as the defendants' reply brief was due in less than a week, while
plaintiff's request was so broad as to require much time and attention.
1.

Discovery C-

33, 85

Protective orders lie within the discretion of the court, and each case
must turn on its own circumstances.
2.

Discovery 0-

85, 93

When the plaintiff seeks "all" papers in forty-six categories and the
defendant applies for a protective order claiming that compliance would
require a great deal of care and attention, that the reply brief is due in
less than one week, and that determination on the only issue which has
any possible effect on plaintiff's right to proceed is near, a thirty day stay
of discovery is appropriate.
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BRowN, Vice Chancellor

Defendants have previously moved to dismiss the complaint under
Rule 12(b) (6) for failure to state a claim and now, while that motion is
in the briefing stage, they seek a protective order so as to stay all discovery
by the plaintiff pending a decision on the first of three arguments advanced
by defendants in support of their dismissal motion. As to the two additional arguments relied upon by the defendants in support of their motion
to dismiss, it is conceded that plaintiff should be entitled to at least some
discovery before being compelled to respond. However, since defendants'
first argument is characterized by them as being purely legal in nature
and unrelated to the facts of the matter, it is their contention that it can
be expeditiously decided and that even if it is denied discovery will only
be set back a month or so at most. When this brief delay in a suit filed
only in late December 1977, is balanced against the expense and inconvenience to corporate management that will be required to comply with
plaintiff's comprehensive request for production of documents, defendants
feel that the situation is one in which the Court should exercise its discretion in favor of temporarily staying any further discovery.
I must confess that the first inclination that comes to mind is to deny
the application for the protective order. This is particularly true since the
"pure legal basis" on which defendants are proceeding in support of their
12(b) (6) motion is that a short-form merger under 8 DEL. C. § 253 is
not covered by the holding in Singer v. Magnavox Co., Del. Supr., 380
A.2d 969 (1977), a proposition which seemingly was squarely rejected in
Kemp v. Angel, Del. Ch., 381 A.2d 241 (1977).
[1, 2] At the same time, protective orders lie within the discretion
of the Court and each case must turn on its own circumstances. The application here comes at a time when the parties have respectively filed
their opening and answering briefs on this legal issue, and the defendants'
reply brief is due in less than a week. Contrasted with this is the breadth
of plaintiff's production request, which seeks "all" papers in forty-six
separate informational categories dealing with a corporate merger and the
opinions, events and information on which it was allegedly based, among
other things. On its face it appears to be a request which cannot be complied with thoroughly in the absence of a great deal of care and attention
to detail by the personnel and counsel for the corporate and individual
defendants.
Accordingly, and in view of the close proximity of a determination
on the only issue which has any possible effect on plaintiff's right to proceed with discovery, I will grant the motion for a protective order to the
following extent, to-wit: All discovery by plaintiff shall be stayed for a
period of 30 days, or until a decision by this Court on the legal issue now
being briefed has been rendered, whichever first occurs. This, of course,
is conditional on the assumption that counsel will be available to be heard
on the 12(b) (6) motion as promptly as called upon by the Court.
I ask Mr. Payson to submit a form of order.
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LAKESHORE DELI, INC. v. LANDIS WILSON
No. 715
Court of Chancery of the State of Delaware, Sussex
April 13, 1978
Plaintiffs, Lakeshore Deli, Inc. and two of its three stockholders
sought a temporary restraining order preventing the defendant, the third
stockholder, from disposing of his stocks until the issue of an alleged oral
contract for the purchase of the stocks by plaintiff had been decided. The
-plaintiffs also alleged the existence of a buy and sell agreement giving them
an option to buy the stocks. The court of chancery, per Vice-Chancellor
Hartnett, held that plaintiffs had not sustained their burden of showing a
reasonable probability of ultimate success in the absence of a writing and,
therefore, denied the motion.
1.

Statutes

C-

Corporations 0:
Contracts

0'

83
111Y2, 116
32, 31

Under the Uniform Commercial Code, an oral agreement for the
purchase of stocks does not create an enforceable contract. DEL. CODE

ANN. tit. 6, § 8-319.
2.

Statutes

0

Corporations C-

83
11134, 113

A written restriction on the transfer of a security of a corporation
may be enforced against the holder of the restricted security. DEL. CODE
ANN., tit. 8, § 202 and DEL. CODE ANN., tit 6, § 8-204.
3.

Injunction C-

152

The court must rule on the application for a temporary restraining
order without the benefit of hearing testimony.
4.

Injunction C

137(4)

In order for an applicant for a temporary restraining order to prevail,
the burden is upon him to show that he has a reasonable probability of
ultimate success.
5.

Injunction (-

137(4)

In an action where plaintiff stockholder seeks a temporary restraining
order to restrict sale of stock, such order will not be issued in the absence
of any writing to show the existence of a stockholder's agreement.
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Vice-Chancellor

Plaintiff-Lakeshore Deli, Inc. (Corporation) is a Delaware corporation. It is not a closed corporation formed pursuant to Ch. XIV, Ch. 1,
Title 8, Delaware Code. There has been issued 300 shares of capital stock
of the Corporation. Plaintiff-Edward A. Montague, Jr. (Montague) owns
100 shares, plaintiff-Richard D. Comley (Comley) owns 100 shares, and
defendant-Landis Wilson (Wilson) owns 100 shares. The Corporation
was formed in 1976 for the purpose of operating a restaurant in Laurel,
Delaware.
[1] Defendant-Wilson now desires to sell his 100 shares of stock and
allegedly offered the shares of stock to plaintiffs-Montague and Comley.
Montague and Comley allege that the offer was accepted however, they
have adduced no written agreement for this sale of the stock. Therefore
there was no enforceable contract in view of the provisions of the Uniform
Commercial Code. 6 DEL. C. § 8-319.
[2] Plaintiffs-Montague and Comley also allege that in October of
1976 a Buy and Sell Agreement was signed by all of the stockholders,
which agreement provided that if a stockholder desired to sell his stock
within 3 years he would sell it to the other stockholders for a sum equal
to the seller's investment in the capital stock to be sold. It is apparently
not denied that Wilson's investment in the capital stock of the Corporation
is $15,000. Montague and Comley claim that Wilson refuses to honor this
agreement. Wilson, however, denies that any such agreement ever existed
and Montague and Comley have been unable to produce any copy thereof.
8 DEL. C. § 202 provides that a written restriction on the transfer of a
security of a corporation may be enforced against the holder of the restricted security. Plaintiffs have also failed to produce any evidence that
the notation of a restriction on transfer is present on the issued stock
certificates. See: 8 DEL. C. § 202 and 6 DEL. C. § 8-204.
This matter was brought before me on plaintiffs' Application For a
Temporary Restraining Order to restrain defendant-Wilson from disposing
of his 100 shares of stock until further order of this Court.
[3] It is always difficult to rule on applications for a temporary restraining order because the Court must rule on the application without the
benefit of hearing testimony.
[4] In order for an applicant for a temporary restraining order to
prevail the burden is upon him to show that he has a reasonable probability
of ultimate success. Bayard v. Martin, Supr. Ct., 101 A.2d 329 (1953);
Sandler v. Schenley Indus., Inc., Del. Ch., 79 A.2d 606 (1951).
[5] In this case I do not think that plaintiffs have sustained that
burden in view of the absence of any writing to show the existence of a
stockholders' agreement. This is not to say that plaintiffs at some other
time, in perhaps some other forum, may not be able to establish the exist-
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ence of an agreement and the breach thereof. To grant plaintiffs their
relief at this time, however, in the absence of the showing of any writing,
would be contrary to the purpose of the statute requiring that such agreements be in writing.
The burden here is upon the plaintiffs to show that there vms such
a written agreement This, I think, they have not done at the present time.
The Motion For a Temporary Restraining Order must therefore be denied.
So ordered.

VALLEY FORGE CORP. v. CERTAINTEED CORP.
No. 5309
Court of Chancery of tlzc State of Delaware, Sussex
July 10, 1978
In this action to recover losses because of alleged mismanagement of
the defendant corporation's controlling interest in the plaintiff corporation,
the plaintiff claimed that the defendant caused the plaintiff to become overextended for defendant's benefit and caused unqualified personnel to administer certain projects to plaintiff's detriment Plaintiff moved pursuant
to rules 42(b) and 26(d) to stay discovery and to sever the damage and
liability issues, asking that the liability issue be tried first. Defendant
contended that, as plaintiff has already had the benefit of full discovery
under authority of a federal bankruptcy court, and as the discoverable
issues are complex and involve overlapping evidence, and as adequate
preparation requires inquiry into losses, such motion should be denied.
In deciding that the application was premature, the court of chancery,
per Vice-Chancellor Brown, denied the motion to sever the issue as to
damages under rule 42(b) and to stay discovery as to damages under
rule 26(d).
1.

Equity 0-

371

Severance and trial of separate issues is a device which should be
used sparingly unless testimony relevant to the separate issue can readily
be adduced without spreading out over other issues.
2.

Equity 0

164

Orders limiting the sequence or timing of discovery should only be
made when and as the convenience of all concerned and the interest of
justice require.
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164

An order limiting the sequence or timing of discovery should not be
permitted as a means by which one party can win a technical advantage
over the other.

4.

Appeal and Error C=- 87(5)
Equity

C---

371

Separate trials on the issues of liability and damages have been au-

thorized and approved where the facts as to those issues are complicated
and the issues could be separated without significant prejudice to the
parties.
5.

Equity C=-- 164

In view of the substantial passage of time, since many events in the
action occurred several years ago, it is more expedient to go forward with
all discovery rather than to delay a portion of it indefinitely.
6.

Equity 0=- 371

The broad scope of litigation and many affirmative defenses make it
difficult to formulate a definitive order clearly separating damages from
other issues.
BROWN, Vice-Chancellor

Plaintiff has moved, pursuant to Rules 42(b) and 26(d) of this Court
...
that the issues of the amount of plaintiff's damages by
reason of the matters alleged in Counts I, II, III and IV of the
Complaint be severed for separate trial following a trial on liability, and that defendant's discovery with respect thereto be
stayed until further Order of the Court." (Emphasis added.)
Defendant is not necessarily opposed to an ultimate severance of the damage issue for trial purposes, but at this point defendant feels such a severance to be premature and in particular it objects to a stay of discovery
as to damages because, in its view, the complexity and magnitude of the
litigation causes the claims as to liability and damages in some instances to
be intertwined and to involve overlapping evidence. Plaintiff argues that
it is the very complexity and magnitude of the overall claims that requires
such a severance and stay in the interests of judicial economy. Not unexpectedly, each side views the position of the other as a tactical attempt
to establish a procedural advantage.
Because the issue is framed in generalities for the purpose of the
pending motion, it presents a matter which is difficult to grasp. I have
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considered the briefs and oral arguments of the parties, but I find it unnecessary to evaluate and discuss all of the authorities and contentions
submitted. Rather, I conclude that the matter should be disposed of
as follows.
[1, 2, 3] Severance and trial of separate issues is a device which
"should be used sparingly unless testimony relevant to the separate issue
can readily be adduced without spreading out over other issues." Delaware Chemicals, Inc. v. Reichold Chemicals, Inc., Del. Ch., 124 A.2d 533,
535 (1956). To the same effect: 5 Moore's Federal Practice (2d ed.
1977) § 42.03; 9 Wright & Miller, Federal Practice & Procedure: Civil
§2388. As to orders limiting the sequence or timing of discovery, they
should only be made when and as the convenience of all concerned and
the interest of justice require. Such an order should not be permitted as
a means by which one party can win a technical advantage over the other.
8 Wright & Miller, Federal Practice& Procedure: Civil §2047.
[4-5] On the other hand, separate trials on the issues of liability and
damages have been authorized and approved where the facts as to those
issues are complicated and the issues could be separated without significant
prejudice to the parties. Levien v. Sinclair Oil Corp., Del. Ch., 300 A.2d
28 (1972); Auerback v. Cities Service Co., Del. Supr., 143 A2d 904
(1958).
In this action plaintiff seeks to recover some 8 million from the
defendant based upon alleged wrongful conduct occurring over a six to
ten year period. Numerous business projects undertaken by the plaintiff
during this period appear to be intricately involved in the plaintiff's theory
of the case, namely, that through its controlling interests defendant caused
plaintiff to become over-extended for defendant's own benefit, ultimately
resulting in the losses to the plaintiff which it now seeks to recover. In
one area in particiular the complaint charges the defendant with mismanagement in causing plainly unqualified personnel to manage certain projects
and activities of the plaintiff.
It is the defendant's position that in some instances it may be necessary
to the preparation of its liability defense to inquire into the financial aspects
of an individual project in order to evaluate the losses sustained in light
of the project management on the one hand as compared against market
factors, etc. on the other. Of necessity, such discovery might go to the
issue of damages as well. Thus, defendant continues, to bar all discovery
as to damages now might actually deprive it of discovery as to matters
which would have a bearing on liability. It argues that plaintiff has already had the benefit of full discovery under the authority of a federal
bankruptcy court and thus it feels that it would be grossly unfair to deny
it the same latitude.
[5-6] Having considered the matter, I find that I must agree with
the defendant, at least at this stage of the proceeding. In the first place,
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many events involved in the action occurred several years ago and in view
of the rather substantial passage of time already it would seem more expedient to go forward with all discovery now rather than to delay a portion
of it for another period of years while the liability issue winds its way
through discovery, trial, post-trial briefing and, in all likelihood, the appellate process. Secondly, the broad scope of the litigation and the many
affirmative defenses set forth make it difficult to formulate any kind of
definitive order clearly separating that which relates strictly to the damage
issue and that which does not. I fear that defendant is correct in suggesting that any attempt at limiting discovery now will result in future
disputes as to what is covered and what is not covered, with frequent
application to the Court for clarification as applied to a given set of circumstances. This would not seem to be in the best interests of anyone.
I hasten to add that I am not opposed to severing the damage issue
for trial purposes at an appropriate time. Nor should the defendant take
this decision as a license to make discovery by it needlessly detailed or
burdensome. But for the present I am reluctant to curtail discovery for
the reasons given and consequently I feel it premature to grant the severance of the damage issue at this time. This may place a large burden on
the plaintiff for now; but then I am told that this is a large and significant
case and therefore it may be unavoidable.
The motion of the plaintiff to sever the issue as to the amount of
damages under Rule 42(b) and to stay discovery as to damages under
Rule 26(d) is denied, but without prejudice to renew the application in
the event that further development of the case might appear to provide a
clearer and more workable basis on which to grant such relief.
IT Is So ORDERED.

AMSELLEM v. SHOPWELL, INC.
No. 5683
Court of Chancery of the State of Delaware, New Castle
September 13, 1978
Plaintiffs filed a complaint alleging, inter alia, corporate waste and
breach of fiduciary duty by defendant Shopwell, Inc. and certain of its
defendant executive officers. Plaintiffs also sought preliminary injunctive
relief to enjoin the effectuating of defendant's exchange offer. An order
allowing expedited discovery and shortening the time in which defendant
was required to file its answer was signed because of the pendency of the
hearing on plaintiff's application for a preliminary injunction. Subsequently, Shopwell, Inc., withdrew and terminated the exchange offer and
now moves to vacate the order permitting expedited discovery.
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The court of chancery, per Vice-Chancellor Hartnett, granted the
defendant's motion in view of the fact that there was no longer any pending hearing for preliminary injunctive relief and because it was improbable
that the matter would come to trial in the near future. It was also held
that defendants should not be technically bound by the provisions of rule
30(a) (1) since Shopwell, Inc., undertook discovery only because plaintiffs
had obtained an order for expedited discovery.
1.

Discovery

C--

32

Pretrial Procedure C--

17

Where there is no longer pending a hearing for preliminary injunctive
relief and it is improbable that there will be a trial in the matter in the
near future, the need for expedited discovery no longer exists.
2.

C-

53

Pretrial Procedure C

25

Discovery

There should be no deviation from the normal procedure that depositions shall not be taken until after the expiration of thirty days after the
service of a summons except in unusual circumstances where conditions
exist that would likely prejudice a party if he is compelled to vait
3.

Discovery

C-

53

Pretrial Procedure C-

25

Defendant who undertook discovery prior to the expiration of thirty
days after service only because plaintiffs had obtained an order for expedited discovery should not be technically bound by the provisions of
rule 30(a) (1), which allows a plaintiff to proceed with depositions prior
to the expiration of thirty days after service if defendant has sought discovery, when the reason for the expedited discovery has become moot.
DEL. CT. CH. R. 30(a) (1).
HARTNETT, Vice-Ciwncellor

Plaintiffs commenced this case on August 31, 1978, alleging a number
of violations of the Delaware Corporate Laws by Shopwell, Inc., a Delaware corporation, and certain individual defendants who are directors or
executive officers of Shopwell, Inc. Plaintiffs sought preliminary injunctive relief in seeking to enjoin the effectuating of an exchange offer Shopwell, Inc. then had in progress, whereby Shopwell, Inc. was attempting
to obtain from its stockholders shares of its stock.
On the same day the action was filed, I entered an Order allowing
expedited discovery and shortening the time in which Shopwell, Inc. vas
required to file its answer. This Order was signed because of the pendency
of a hearing on plaintiff's Application For a Preliminary Injunction which
was originally scheduled to be heard on September 13, 1978. Subsequently, Shopwell, Inc. withdrew and terminated the exchange offer which
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triggered this action. Plaintiffs and Shopwell, Inc. agree that that the portion of the Complaint which relates to pendency of the exchange offer is
now moot and the hearing on the preliminary injunction is no longer
necessary.
This does not dispose of the action, however, because plaintiffs have
also alleged corporate waste, breach of fiduciary duty, and other acts for
which plaintiffs seek relief.
Shopwell, Inc. now moves to vacate my Order permitting expedited
discovery. Plaintiffs vigorously oppose the termination of expedited discovery but have agreed to a less hectic discovery schedule. In a nutshell,
defendant's position is that the need for expedited discovery no longer
exists and that this case should now proceed normally in accordance with
the Rules of this Court and that in any event there should be no further
discovery until such time as the individual defendants have filed an answer
or motion. This is not due until September 25, 1978.
Plaintiffs, however, urge that they should be permitted to continue
with the discovery which has already commenced because of the provisions
of Rule 30(a) (1) which provides that a plaintiff may proceed with depositions prior to the expiration of 30 days after the service of the summons
if defendant has sought discovery. Plaintiffs also allege that the discovery
which has been undertaken thus far supports the allegations of breach of
fiduciary duty which should be corrected at the earliest possible time.
Needless to say, Shopwell, Inc. denies that the discovery has shown any
breach of fiduciary duty.
[1, 2] I agree with Shopwell, Inc. that the need for expedited discovery no longer exists in this case in view of the fact that there is no
longer any pending hearing for preliminary injunctive relief, and it is improbable there will be a trial in this matter in the near future. While
plaintiffs traditionally seek to have discovery commenced as soon as possible in litigation, the Rules of this Court provide that depositions shall
ordinarily not be taken until after the expiration of 30 days after the
service of a summons. There is good reason for this Rule since it enables
a defendant to properly prepare for discovery and encourages orderly pretrial process. There should be no deviation from the normal procedure
except in unusual circumstances where conditions exist that would likely
prejudice a party if he is compelled to wait. See Wright & Miller Civit
§2104.
[3] I do not believe that Shopwell, Inc. should be technically bound
by the provisions of Rule 30(a) (1) since Shopwell, Inc. undertook discovery only because plaintiffs had obtained an Order for expedited discovery. In view of the original pendency of the hearing scheduled for
September 13, 1978, Shopwell, Inc. had no choice but to counter plaintiffs'
expedited discovery by discovery of its own.
I will, therefore, sign the Order, a form of which was submitted by
plaintiffs, except that I have deleted the last clause of paragraph one.
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AVIGDOR v. AVBRCO, INC.
No. 5688
Court of Chancery of the State of Delaware, New Castle

October 17, 1978
Plaintiff was found to be a holder of stock with a right to inspection
of books in an earlier trial. However, agreement on the appropriate order
was not possible as plaintiff submitted a form stating that the shares are
"'fully paid and nonassessable," and defendant objected to that language.
Since evidence as to the question of full or partial consideration had not
been introduced at trial, the court of chancery, per Chancellor Marvel,
entered an order in conformity with the October 4, 1978 order.

1.

Corporations C--

99(1, 2, 3)

Lawful consideration includes cash, labor, personal property or real
property or leases thereof. DEL. CODE ANN. tit. 8, § 152.
2.

Corporations C--

99(1, 2, 3)

When evidence was not introduced at trial as to the sufficiency of
consideration for shares of stock an order for inspection of the books shall
not consider the subject.
MAR VEL,

Chancellor

In this action for the inspection of the stock list or ledgers of the
defendant corporation the Court has found after trial that despite defendant's denial plaintiff is a holder of 222 shares of common stock of the
defendant corporation and has a right to the inspection which he seeks.
[1] Counsel for the parties cannot agree, however, on an appropriate
form of order to be entered on the Court's ruling, plaintiff having submitted a form which states that plaintiff is not only the holder of such 222
shares of defendant, but that such shares are "...
fully paid and nonassessable . . ." 8 DEL. C. § 152 provides:
"Issuance of stock; lawful consideration. Subscriptions to, or
the purchase price of, the capital stock of any corporation organized under any law of this State may be paid for, wholly or
partly, by cash, by labor done, by personal property, or by real
property or leases thereof; and the stock so issued shall be declared and taken to be full paid stock and not liable to any further
call, nor shall the holder thereof be liable for any further payments
under the provisions of this chapter. In the absence of actual
fraud in the transaction, the judgment of the directors, as to the
value of such labor, property, real estate or leases thereof, shall be
conclusive. (8 DEL. C. 1953, § 152, 56 Del. Laws, c. 50.)"
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[2] Plaintiff status as a stockholder of the defendant was largely determined on the basis of admissions made by the other two stockholders
and principal officers of the defendant in papers filed by them with the
Alcoholic Beverage Commission which clearly establish that plaintiff is the
holder of 222 shares of the defendant corporation. However, the minutes
of the board having to do with the issuance of stock to the plaintiff and
whether or not the labor done by plaintiff as consideration for the issuance
of such shares was deemed to be the full consideration for such shares were
not introduced at trial.
Accordingly, I propose to enter an order in conformity with the
Court's opinion of October 4, 1978 in the form of the enclosed.

TUCKMAN v. AEROSONIC CORP.
No. 4094
Court of Chancery of the State of Delaware,New Castle
October 20, 1978
Defendant Herbert J. Frank's motion was for reargument since the
court had earlier denied defendant's rule 12(h) motion to dismiss for lack
of in personam jurisdiction, on grounds that the motion was not timely
made. Defendant had delayed filing a claim for eighty-two days and
claimed that the court erroneously established a maximum of twenty days
in which to file. The court of chancery, per Vice-Chancellor Hartnett,
held that defendant misread the opinion, that the twenty day figure serves
as a guide to timeliness and that exigent circumstances could have produced a different result.
Defendant requested in the alternative that the court certify an appeal
to the Delaware Supreme Court pursuant to rule 42. Vice-Chancellor
Hartnett determined that such application was not properly part of a
motion for reargument.
1.

Courts

C-=- 37(2)

Twenty days is merely the standard against which the question of
timeliness of an assertion of a rule 12(h) defense is measured. DEL. CT.
CH. R. 12(h).
2.

Courts C'

37(2)

Even a constitutional defense may be waived.
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37(2)

Eighty-two days is dearly an excessive time in which to file a rule
12(h) motion to dismiss for lack of in personam jurisdiction.
4.

Courts C

37(2)

A defendant may raise the defense of lack of jurisdiction over the
person either by motion before pleading or in the answer.
5.

Federal Civil Procedure <z

923

If the defense of lack of jurisdiction over the person is neither raised
by motion before answer nor stated in the answer, it cannot be raised for
the first time by motion after the answer.
6.

Courts

O=- 37(1)

Appearance 0-

17

The entry of a general appearance does not necessarily wmive a constitutional right which does not exist at that time.
7.

Courts <z

37(2)

A maximum period of twenty days should not always be required in
determining whether a motion to dismiss for lack of personal jurisdiction

is timely.
8.

Courts C--=

37(2)

If defendant had filed his motion to dismiss for lack of personal jurisdiction within twenty-five or thirty days, or if he did not learn of the ruling
in Shaffer v. Heitner until later, a different result might have occurred.
9.

Courts 0-

37(2)

The circuits are divided as to whether twenty days should always be
the period of time for filing a 12(h) motion.
10. Courts C-

37(2)

The Third Circuit has adopted a more restrictive view as to whether
twenty days should always be the period of time for filing a 12(h) motion.
11. Appeal and Error 0'

315

An application for a certification of appeal to the Supreme Court is
not properly part of a motion for reargument. DEL. Sup. CT. R. 42.
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Vice-Chancellor
On September 11, 1978, I denied Defendant-Herbert J. Frank's
(Frank) Motion To Dismiss for lack of in personam jurisdiction on the
grounds that Frank's failure to timely file his Motion To Dismiss constituted a waiver. Defendant-Frank then moved for reargument and this is
my Opinion on his Motion For Reargument.
I will discuss Frank's arguments seriatum:
[1, 2] 1. Frank claims that my Opinion held that a motion to dismiss
filed more than 20 days after the right on which the motion is based is
established constitutes an affirmance of the jurisdiction of Delaware and
creates minimum contact sufficient to sustain the jurisdiction of this Court.
I think that Frank misreads my Opinion. I did not hold that 20 days is
the absolute limitation during which a defendant may assert a Rule 12(h)
defense. Twenty days is merely the standard against which the question
of timeliness is measured. Secondly, I held that Frank waived his right to
assert a constitutional defense. Even a constitutional defense may be
waived.
2. Frank cited in support of his Motion For Reargument: Fuentes v.
Shevin, 407 U.S. 67, 32 L. Ed. 2d 556, reh. denied, 409 U.S. 902 (1972).
This case is not in point however.
HARTNETT,

[3] 3. Frank claims that I ruled that he had a maximum of 20 days
to file his Motion To Dismiss or be deemed to have waived this defense.
I did not rule that 20 days was the maximum time under all circumstances
to raise a defense not available when the answer was filed but I did rule
that 82 days was clearly an excessive time to file a Rule 12(h) motion.
[4, 5] 4. Frank next cites: Alger v. Hayes, 452 F.2d 841 (8th Cir.
1972). In that case the Circuit Court of Appeals stated:
Under Rule 12(b) Fed. R. Civ. P. a defendant may raise the
defense of lack of jurisdiction over the person either by motion
before pleading or in the answer. However, it is a well settled
rule that if the defense is neither raised by motion before answer
nor stated in the answer, it cannot be raised for the first time by
motion after the answer.
This case therefore is consistent with my ruling.
5. Frank next cites: Standard Oil Company v. Montecatini Edison
S.P.A., 342 F. Supp. 125 (D. Del. 1972). The ruling in this case is not
inconsistent with my ruling.
[6] 6. Frank next cites: Grynberg v. Burke, Del. Ch., 388 A.2d 443
(1978). Defendant-Frank misreads this case. In that case there was no
discussion of the timeliness of the application and the matter was before
the Court on defendant's motion for leave to withdraw his general appearance. This Court merely held that the entry of a general appearance did
not necessarily waive a constitutional right which did not exist at that time.
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7. Next Frank cites: Bank of Amncrica National Trust and Savings
Assoc. v. GAG PropertiesCredit, Inc., Del. Ch., 389 A.2d 1304 (June 26,
1978). In Bank of America the timeliness of the motion to dismiss was
not argued nor considered by me. However, defendants' motion to dismiss
was filed within 20 days of the issuance of the mandate by the Supreme
Court of the United States.
[7-10] 8. Frank asserts that the Federal courts do not apply an arbitrary 20 day maximum time limit in determining whether a motion to
dismiss for lack of personal jurisdiction is timely. The law is not settled
on this point. I agree, however, that a maximum period of 20 days should
not always be required, nor was it required by my decision in this case.
As I noted in my Opinion, Frank made no effort to show why he delayed
for 82 days in filing his motion to dismiss. Perhaps if he had filed his
motion within 25 or 30 days, or if he did not learn of the ruling in Shaffcr
v. Heitner, 433 U.S. 186, 97 S. Ct. 2569, 53 L. Ed. 2d 683 (1977) until
later, a different result might have occurred. In support of his position
Frank cites: Bechtel v. Liberty National Bank, 534 F.2d 1335 (9th Cir.
1976) which stands for the proposition that 20 days should not always be
the period of time for filing a Rule 12(h) motion. That case, however,
acknowledges that the Circuits are divided on this point. In the Third
Circuit a more restrictive view has been adopted. Granger v. Kenins, Inc.,
250 F. Supp. 644 (E.D. Pa. 1966).
Frank also cites: Barach v. Greathouse, 407 F. Supp. 1399 (D. Md.
1975). There is nothing inconsistent in this case with my Opinion. As I
indicated in my Opinion, this Court may grant relief against the 20 day
limitation upon a proper showing. Frank, however, made no effort to
show any reason for his undue delay.
Frank also cites: Shaw v. U.S., 422 F. Supp. 339 (1976). This case
is not in point because it was the U.S. Government as plaintiff which
moved to dismiss on grounds of improper venue and because the question
of venue was also raised in the answer.
Lastly, Frank cites: Printing Plate Supply Co. v. Curtis Publishing
Co., 278 F. Supp. 339, and Nacci v. Volkswagen of America, Inc., Del.
Super., 297 A.2d 638 (1972), both of which were discussed and cited in
my original Opinion. Nothing contained therein is inconsistent with my
holding.
For the reasons discussed, Frank's Motion For Reargument is denied.
So ordered.
[11] Defendant-Frank, in his Motion For Reargument, also requested, in the alternative, that this Court certify an appeal to the Delaware
Supreme Court pursuant to Rule 42. I do not believe an application for a
certification of appeal to the Supreme Court is properly part of a motion
for reargument. Defendant-Frank is free, of course, to pursue an appeal
in accordance with the Constitution, the statute, and the Rules of the
Supreme Court.
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TELVEST, INC. v. OUTDOOR SPORTS INDUSTRIES, INC.
No. 5798
Court of Chancery of the State of Delaware, Sussev
February 23, 1979
Plaintiff, Telvest, Inc., sought a preliminary injunction to prevent the
issuance of certain preferred stock by the defendant, Outdoor Sports
Industries, Inc. The plaintiff based its action on the charge that the defendant's action would result in the violation of three provisions of the
Delaware Corporate Code as well as a breach by the board of directors
fiduciary duty based on an improper motive. Defendant, Outdoor Sports,
filed a motion for leave to present live testimony at the preliminary injunction hearing. The purpose of the live testimony was to rebut the
plaintiff's claim of an improper motive.
The court of chancery, per Vice-Chancellor Brown, denied the defendant's motion on the grounds that there was no compelling necessity
for live testimony and that the denial as such did not present any material
disadvantage to the defendant.
1.

Injunction C

152

A preliminary injunction application customarily conducted on the
basis of the paper record may be supplemented by live testimony at the
hearing at the discretion of the court. DEL. CT. CE. R., 43 (e), 65.
2.

Injunction C

145

Pending argument upon a motion for a preliminary injunction to prevent the distribution of certain preferred stock, a contention by the defendant that the board of directors acted in good faith can be established
through affidavits of the directors.
3.

Injunction 0=, 140, 147

Pending argument upon a motion for a preliminary injunction, the
plaintiff has the burden to demonstrate on the record that there is a likelihood that it will be able to establish the alleged improper motive at the
final hearing.
4.

Injunction 0-

151, 152

Pending argument upon a motion for a preliminary injunction, to
permit the defendant to offer witnesses for a limited purpose would compel the plaintiff to call the same, leading to an evidentiary battle, which
should not be permitted where there is no compelling necessity.
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BRowN, Vice-Chancellor

I have considered the motion of the defendant for leave to present
live testimony at the preliminary injunction hearing scheduled for March
5, 1979. I conclude that the motion should be denied.
[1] Customarily, a preliminary injunction application in this Court
is conducted on the basis of the paper record; including the verified
pleadings, affidavits and depositions which have been filed in the case.
Pursuant to Rule 43(e) and Rule 65, a decision as to whether to permit
the record to be supplemented by live testimony at the hearing is one
which is addressed to the discretion of the Court.
Here, the plaintiff seeks a preliminary injunction based upon four
separate theories. Three of these charge that the impending action to be
taken by the defendant will violate three distinct provisions of the Delaware
corporation law. The fourth, in essence, alleges an improper motivation
on the part of the board of directors of the defendant which would amount
to a breach of their fiduciary duty as directors.
[2] The defendants board is composed of nine directors, seven of
whom are said to be outside directors. The defendant wishes to offer
the testimony of two of these seven outside directors for the limited purpose of showing that in deciding to issue certain preferred stock, the distribution of which is sought to be temporarily enjoined by the plaintiff,
the board acted only after a determination that the issuance of such stock
was necessary to preserve the very existence of the defendant corporation.
In other words, such testimony, if permitted, would be offered solely to
show that the board acted in good faith for the benefit of the corporation
and its shareholders, and to rebut the plaintiff's charge that it acted from
improper motive.
[3, 4] In the first place, as defendant concedes, this contention can
be made of record for the purpose of the preliminary injunction hearing
through the affidavits of the outside directors. Secondly, as the plaintiff
acknowledges, it is the plaintiff's burden at this stage to demonstrate on
the record that there is a likelihood that it will be able to establish the
alleged improper motive at the final hearing on the merits. It is not now
the burden of the defendant to establish the likelihood of a contrary final
result. And the plaintiff is willing to assume the risk of carrying its
burden on this point without offering live testimony. Thirdly, if I permit
the defendant to offer witnesses for this limited purpose, counsel for the
plaintiff will feel compelled to call live witnesses also so as to wage the
evidentiary battle on the same level. Finally, if I permit witness testimony
by one or both parties, counsel will then want to depose the other party's
witnesses prior to the hearing. This, in turn, carries with it the potential
for objection to deposition questions, Rule 37 motions and the like. There
is simply no time to get into all this with a hearing date now being only
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ten days away, particularly when I can see no compelling necessity for
live testimony by the defendant under the circumstances.
In short, I can perceive no material disadvantage to the defendant in
being denied the live testimony of the two directors which would outweigh
the potential for further and needless complications that would stem from
the granting of its motion. All circumstances considered, defendant's
motion must be denied.
IT Is So ORDERED.

WEINBERGER v. UOP, INC.
No. 5642
Court of Chancery of the State of Delaware, New Castle
April 3, 1979
Plaintiff, a shareholder of UOP, Inc., brought suit asserting individual,
class and derivative claims, and seeking money damages and other relief
deemed just, for injuries resulting from a merger of UOP, Inc. and The
Signal Companies, Inc. The action alleged that the merger was illegal
due to the lack of a bona fide business purpose and a grossly inadequate
price per share which was offered to minority shareholders of tUOP, Inc.
The defendant, The Signal Companies, Inc., moved to dismiss the derivative claims asserted on behalf of UOP, Inc. and to quash service of process
on Sigco, Inc., a wholly-owned subsidiary of Signal, which had been
merged into UOP, with UOP being the surviving corporation. In addition, plaintiff made a motion to compel answers to deposition questions
under rule 37.
The court of chancery, per Vice-Chancellor Brown, dismissed the
derivative claims since plaintiff ceased to be a shareholder of UOP, Inc.
upon the merger, under the terms of the Merger Agreement, and, therefore,
plaintiff lacked standing to assert a derivative claim. The court also
granted the defendant's motion to quash service of process on Sigco, Inc.,
since, under the terms of the Merger Agreement, Sigco ceased to exist as
of the effective date of the merger. Plaintiff's motion to compel discovery
pursuant to rule 37 was also granted by the court. Vice-Chancellor Brown
found that defendant, as president of one of the defendant corporations,
was competent to answer hypothetical questions regarding his probable
conduct, had he known of the existence of a report regarding the fairness
of the corporate merger, even though such answers would be opinions.
The admissibility of the depositions themselves was found to be within
the discretion of the trial judge, based upon the existing circumstances.

19801
1.

UNREPORTED CASES

Corporations C- 178, 207

Where, by virtue of the terms of a merger, a shareholder of the now
defunct corporation is converted into a creditor of the surviving corporation
as of the date of the merger becoming effective, the shareholder loses his
standing to maintain a derivative action on behalf of the defunct corporation.
2.

Corporations (-,

584, 586, 591

Where one corporation has been merged into another corporation, the
corporation which was merged no longer legally exists and cannot be served
with process by means of service upon the Secretary of State. DEL. CODE
ANN. tit. 8, § 321(b).
3.

Depositions <'

10, 17

Where the defendant is deposed, not as an exTert, but as the president
of one of the defendant corporations and is asked hypothetical questions
regarding what his reactions would have been had he read a report concerning the fairness of the merger terms, the questions are properly allowed
since they are based on the existence of the report, rather than the accuracy
of the report, the reason it was prepared or the identity of the person who
prepared it.
4.

Evidence (--

470

Ordinary opinion evidence is given by a witness who is of ordinary
capacity and who has by opportunity acquired a particular knowledge which
is outside the limits of common observation and which may be of value in
elucidating a matter under consideration.
5.

Depositions C-

64(2)

Where the defendant is deposed as a president of one of the defendant
corporations in a suit challenging the fairness of merger terms, the defendant's opinion concerning the qualifications expected of one being sought
to render an independent opinion as to the fairness of a corporate merger,
is properly allowed.
6.

Evidence 0---

470

The opinion testimony of the non-expert witness is limited to such
opinions or inferences as the judge finds may be rationally based on the
perception of the witness and are helpful to a clear understanding of his
testimony or to the determination of the fact in issue.
7.

Evidence C---

472

Opinion testimony is not objectionable on the ground that it embraces
the ultimate issue to be decided by the trier of the fact.
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9, 87, 88

The question of admissibility of the deposition of a defendant who was
president of one of the defendant corporations in a suit challenging the
fairness of a corporate merger, is properly left to the discretion of the trial
judge based upon the circumstances then existing.
9.

Depositions 0-, 8

For discovery purposes, the defendant's answers concerning what
action, if any, he would have taken had he known of the existence of the
report regarding the fairness of a corporate merger, were properly allowed
under rule 26(b) which provides that discovery may be had "regarding
any matter, not privileged, which is relevant to the subject matter involved
in the pending action." DEL. CT. CH. R. 26(b).
10.

Depositions <'

88

In an action to compel discovery, it is not ground for objection that
the information sought may be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery of admissible
evidence. DEL. CT. CH. R. 26(b).
BROWN,

Vice-Chancellor

On May 26, 1978 a plan of merger was approved by the shareholders
of the defendant UOP, Inc. ("UOP"), as a result of which UOP became
the wholly-owned subsidiary of the defendant The Signal Companies, Inc.
("Signal"). Immediately prior to the merger, Signal owned 50.5 per cent
of the outstanding common stock of UOP. The merger was accomplished
by merging Sigco, Incorporated, then a wholly-owned subsidiary of Signal,
with and into UOP, with UOP being the surviving corporation. Through
this mechanism, Signal, in effect, acquired the remaining 49.5 per cent of
the outstanding shares of UOP for the cash payment of $21 per share.
The Merger Agreement adopted by the UOP shareholders became effective
upon its filing with the Secretary of State on May 26, 1978. Among other
things, the Merger Agreement provided as follows:
"Each share of Common Stock, $1.00 par value of UOP
(herein called the 'UOP Stock'), other than those shares then
held by The Signal Companies, Inc., a Delaware corporation
(herein called 'Signal'), or held in the Treasury of UOP, which
shall be outstanding at the Effective Time of the Merger shall, at
such time and by virtue of the merger without any action on the
part of the holder thereof, be converted into and exchanged for
the right to receive $21.00 cash, payable by the surviving corporation, and each holder of such UOP stock, at the Effective Time
of the Merger (except Signal and the Shares held in the Treasury
of UOP), shall, upon the merger, cease being a stockholder of
UOP and shall by such merger be converted from a stockholder
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into a creditor of UOP for an amount equal to the product of the
number of shares of UOP Stock held of record by such holder at
the Effective Time of the Merger and $21.00."
(Emphasis
added.)
Plaintiff was a shareholder of UOP prior to the date of the merger.
Subsequent to the merger, plaintiff filed this action alleging that the merger
was illegal because it was not accomplished in furtherance of a bona fide
business purpose and because the price of $21 per share offered to the
minority shareholders of UOP in connection with the merger was grossly
inadequate. By his complaint, plaintiff purports to assert individual, class
and derivative claims seeking money damages and "such other and further
relief as may be just" for the injuries allegedly occasioned by the conduct
of the defendants. UOP, Signal and Sigco are all named as defendants.
Other named individual defendants have since been dismissed by stipulation of the parties.
Signal has now moved to dismiss the derivative claims asserted on
behalf of UOP and, further, it has moved to quash service of process on
Sigco. In addition, a problem has arisen concerning discovery which has
resulted in a motion by plaintiff pursuant to Rule 37 to compel answers to
deposition questions. These motions were briefed and argued together.
I deal with them in the order set forth.
I.
The motion to dismiss the derivative claims is predicated upon two
grounds. First, based on the foregoing language of the merger agreement
which provides that upon it becoming effective all former minority shareholders of UOP were automatically converted into creditors of UOP, it is
argued that plaintiff ceased to be a shareholder of UOP on May 26, 1978
and that as a consequence, he now lacks standing to maintain a derivative
action. Second, since Signal is now the sole owner of all outstanding
UOP stock as a result of the merger, it is argued that any claims made
derivatively on behalf of UOP against Signal have become moot since a
claim for damages to UOP constitutes an asset of UOP which is now
owned entirely by Signal.
(1] It would appear that to resolve this issue one would need go no
further than the case of Heit v. Teniaco, Inc., 319 F. Supp. 884 (D. Del.
1970). There the plaintiff was a stockholder of J. I. Case Company
(Case). Through a subsidiary, Tennaco controlled Case. Plaintiff brought
a derivative suit against Tennaco on behalf of Case for alleged misappropriation of corporate opportunities belonging to Case. While this suit was
pending, Case was merged into another subsidiary controlled by Tennaco.
Under the terms of the merger agreement the minority shareholders of
Case became entitled to receive preferred stock in Tennaco. Following
the merger, Tennaco moved for summary judgment on the derivative
claims asserted on behalf of Case, contending that as a result of the merger,
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the plaintiff was no longer a stockholder of Case and consequently lacked
standing to maintain a suit derivatively on its behalf. In granting this
motion, the Court noted as follows at 319 F. Supp. 886:
"The stock held by the minority stockholders of Case, including
the plaintiff, was by virtue of the mergers automatically converted on the merger date into $5.50 Cumulative Convertible
Preferred Stock of Tennaco, Inc."
Citing Braasch v. Goldschmidt, Del. Ch., 199 A.2d 760 (1964), it was
held that as a result of the merger neither plaintiff nor any other former
shareholder of Case had the requisite standing to maintain a derivative
action on behalf of Case.
In the present case, as in Heit v. Tennaco, Inc., the plaintiff was, by
virtue of the terms of the merger, automatically converted from a shareholder of UOP into a creditor of Signal as of the date the merger became
effective. Since he had lost his status as a shareholder prior to the filing
of his suit, plaintiff cannot maintain an action derivatively on behalf of

UOP for damages allegedly sustained by it as a result of the merger. The
elements upon which plaintiff would rely to establish damage to UOP,
namely, the terms of the merger, also serve to eliminate his capacity to
sue derivatively. He may not have it both ways, i.e., ignore the provision
of the merger agreement which automatically removes him as a stockholder while relying on the fact that the merger has been accomplished in
order to recover damages on behalf of the corporation.

Since plaintiff was not a stockholder of UOP at the time that his suit
was filed, it follows that the motion to dismiss the derivative claims must
be granted.

Compare Dann v. Chrysler Corp., Del. Ch., 174 A.2d 696

(1961). It is thus unnecessary to consider the alternative argument that
the derivative claims have become moot.
Ii.
[2] As to the motion to quash service of process as to Sigco, Incor-

porated, it too must be granted. The merger combined UOP and Sigco,
with UOP being the survivor. The merger agreement became effective
when filed with the Secretary of State on May 26, 1978. Under the terms
of the merger, Sigco ceased to exist as of the effective date of the merger.
The service of the summons and complaint here was purportedly made
upon the registered agent of Sigco on July 6, 1978. Thus service was
attempted on Sigco some six weeks after it legally ceased to exist as a
Delaware corporation.
This is the same situation that existed in Beals v. Washington Intern.,
Inc., Del. Ch., 386 A.2d 1156 (1978). That decision held that a corporation which was merged into another corporation could not be served with
process after the merger even though the purpose of the action was to
rescind the merger. The rationale and holding in Beals is controlling here,
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and service of process as to Sigco must be quashed. In light of the Beals
decision, it would be an exercise in futility to grant the plaintiff leave, as
he apparently requests, to attempt to effect service on Sigco by means of
service upon the Secretary of State pursuant to 8 DEL. C. § 321 (b). The
problem here does not lie with the practical difficulty in serving a corporate party. Rather, the problem is that the corporate party sought to be
served does not legally exist.
III.
As part of the merger proposal, an opinion was obtained from Lehman
Brothers Kuhn Loeb, Inc. ("Lehman Brothers") as to the fairness of the
terms of the merger to the minority shareholders of UOP. Plaintiff has
joined Lehman Brothers as a party defendant, alleging conspiratorial involvement on its part. Specifically, plaintiff charges that Lehman Brothers
was involved with Signal to such an extent that its fairness opinion to
UOP cannot be considered as having come from one that was truly independent.
During discovery, Lehman Brothers has produced a document from
its files which, by its cover, purports to be a confidential report addressed
to Forrest N. Shumway, president of Signal This report is dated some
two years prior to the date of the merger. It appears to express the
opinion of Lehman Brothers that it would be advisable for Signal to acquire the remaining 49.5 per cent minority interest in UOP. It also
appears to recommend an acquisition price of up to $21 per share for the
minority interest, that being the amount ultimately paid to the minority
as a part of the merger.
At the same time, there is no present indication as to who at Lehman
Brothers prepared this report or as to the purpose for which it was prepared. The present record indicates that Mr. Shumway had not seen the
report or known of its existence prior to the filing of this suit. Apparently,
no copy of this report has been found in the files of either Signal or UOP.
Mr. James V. Crawford, president of UOP, was not aware of this report
prior to the merger and, in fact, did not see it until the day immediately
prior to his deposition. Even then, he only looked at the cover page and
did not read its contents.
At his deposition, it was established that Mr. Crawford had not seen
the document until the preceding day. Counsel for plaintiff then proceeded
to read passages from the report, following each such recitation with a
question to the effect that, if Crawford, as president of UOP, had known
of the existence of this confidential report prior to the merger, would he
have caused UOP to retain Lehman Brothers to give an independent
opinion as to the fairness of the terms of the merger to the minority shareholders of UOP? Counsel for the defendants objected to each of these
questions on the grounds that they were speculative and constituted hypothetical questions without a proper foundation. Further, Mr. Crawford
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was directed not to answer such questions by counsel for UOP. Plaintiff
thereupon moved for an order to compel Crawford to answer.
I conclude that the motion should be granted and the line of questions
answered, provided, of course, that it is not carried on ad nauseum to the
point of harassment.
[3] I am not convinced that the issue goes to the improper use of a
hypothetical question as the defendants contend. Crawford was not being
deposed as an expert. He was being examined as president of one of the
defendant corporations and was being asked, for discovery purposes, what
he would have done in that capacity if he had been aware of the existence
of the earlier Lehman Brothers report. As such, the questions put to him
were not dependent upon the accuracy of the report, the reason that it was
prepared or the identity of the person who prepared it. Rather, the
questions were based upon the existence of the report, i.e., would his
judgment have been different had he known that Lehman Brothers had in
its files an earlier document evaluating and favoring action by Signal on
the very matter as to which it was being asked to express an independent
opinion.
[4, 5] At the same time, I cannot accept plaintiff's premise that
Crawford was being asked to state facts, and not opinion. It seems obvious
to me that to ask a person to evaluate a previously unknown fact and to
state what he would have done had he known at a time past that such
additional fact existed, is to ask for his opinion. At 2 Jones, On Evidence
(6th ed. 1972) § 14.2 it is stated as follows at page 589:
"Ordinary opinion evidence has been said to be that given by
a witness who is of ordinary capacity and who has by opportunity
acquired a particular knowledge which is outside the limits of
common observation, and which may be of value in elucidating a
matter under consideration."
In his capacity as president of a large corporation it would seem that Mr.
Crawford would have had an opportunity to acquire knowledge outside the
limits of the average person which would enable him to express his opinion
as to the qualifications expected of one being sought to render an independent opinion as to the fairness of a corporate merger. This was essentially what he was being asked by the deposition questions propounded by
plaintiff.
[6, 7] At the same authority previously quoted, it is stated as follows:
"A modern and enlightened summation of the rule representing the prevailing and better law on the subject is contained in the
Uniform Rules of Evidence [which is substantially the same as
Rule 701 of the Federal Rules of Evidence] to the effect that the
opinion testimony of the non-expert witness 'is limited to such
opinions or inferences as the judge finds (a) may be rationally
based on the perception of the witness and (b) are helpful to a
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clear understanding of his testimony or to the determination of
the fact in issue.' The rule further provides that opinion testimony is not objectionable on the ground that it embraces the
ultimate issue to be decided by the trier of the fact."
[8] Based upon the foregoing, I am persuaded that the line of inquiry
pr6posed to Mr. Crawford was not objectionable per se. Rather, it was
of a nature that would leave the eventual question of admissibility to the
discretion of the trial judge based upon the circumstances then edsting,
i.e., would the answers to such conjectural questions be helpful to the
determination of a fact in issue. Since they obviously call for an expression
of hindsight judgment, I would not find them to be of any particular evidentiary value, standing alone, in the present status of affairs. They could
also be deemed argumentative. What Crawford might have done had he
known something at the time, when compared against his actual state of
unawareness, does not go to establish the deliberate scheme or conspiracy
alleged by the plaintiff between Crawford, Signal and Lehman Brothers;
nor is it probative of the plaintiff's allegation that the fairness opinion
given by Lehman Brothers some two years after this mysterious and
apparently undelivered report was not a true and independent analysis of
the terms of the merger.
This, however, brings us to the crux of the matter. The purpose of
the questions at this stage was not to place the answers in evidence before
the Court. Rather, they were asked as part of the discovery process. For
discovery purposes, I cannot say that the line of inquiry was without some
relevance. The questions dealt with a document which, on its face, would
tend to cast some doubt upon the impartiality of Lehman Brothers, depending upon who was aware of the existence of the document. And the
plaintiff's allegations have placed the impartiality of Lehman Brothers at
issue. Moreover, no claim of privilege has been asserted on behalf of
the defendants.
[9, 10] Rule 26(b) provides that discovery may be had "regarding
any matter, not privileged, which is relevant to the subject matter involved
in the pending action." It is further provided at Rule 26(b) as follows:
"It is not ground for objection that the information sought will
be inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible
evidence."
On the record presented for argument on this motion, I cannot say that
the responses sought from Mr. Crawford are not reasonably calculated to
lead to the discovery of admissible evidence. Knowing what action, if any,
he would have taken had he known of the report and its content might
possibly put the plaintiff on the trail of other information which would lead
to an explanation of the document. And the document certainly needs an
explanation.
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In conclusion, I can find no justification for the direction given to
Mr. Crawford to not answer the questions. This is particularly true in
light of the position taken by UOP's counsel at the deposition that he was
willing to produce Mr. Crawford at a later date to answer the questions
concerning the report after "we have had sufficient facts to know what is
behind this document and what these representations mean or don't mean."
Plaintiff is entitled to an order to compel discovery pursuant to Rule
37. Counsel for plaintiff should submit an affidavit in support of his
application for counsel fees for briefing and arguing the motion. If the
defendants desire an opportunity to be heard on the matter of the fee to
be allowed, I would ask that they advise promptly upon receipt of a copy
of the affidavit of plaintiff's counsel.
Counsel for plaintiff is asked to submit a form of order as to the Rule
37 motion. Counsel for the defendants are asked to submit a separate
form of order concerning the motion to dismiss the derivative counts of
the complaint and to quash service of process as to Sigco, Incorporated.
WEINBERGER v. UOP, INC.
No. 5642
Court of Chancery of the State of Delaware,New Castle
April 5, 1979
Plaintiff, William B. Weinberger, initially brought suit against defendant, UOP, Inc., for money damages and other relief deemed just, resulting from a merger of UOP, Inc. and The Signal Companies, Inc. which
plaintiff alleged was illegal since there was no bona fide business purpose.
In this action, plaintiff moved to have his suit determined to be a class
action pursuant to rule 23, and to have himself designated as representative
of the class on whose behalf he purports to bring the action.
After examination of the complaint in the case, the court of chancery,
per Vice-Chancellor Brown, held that the plaintiff's allegation of the lack
of a business purpose regarding a corporate merger, designed solely to
eliminate the minority for an inadequate price, was sufficient to state a
cause of action and require a fairness hearing.
The court also held that the class should consist of only those minority
shareholders who actually voted against the merger and/or had not turned
in their stock certificates for a per share payment, since by the terms of the
merger agreement, the approval of a majority of the 49.57o minority
shareholders was necessary to effect the merger.
In designating the plaintiff, Weinberger, as the representative of the
class action, the court, in its discretion, stressed that Weinberger had
experience as a class or derivative plaintiff, had adequately and properly
maintained similar suits and was an experienced investor with considerable holdings.
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189.2, 584

In an action challenging the fairness of a corporate merger, under
Delaware law, it is sufficient to state a cause of action and require a fairness hearing if the plaintiff alleges the defendants have violated their
affirmative fiduciary duty by not opposing a merger which had no business
purpose and which eliminated the minority at a grossly inadequate price.
2.

Corporations 0

189.9, 584, 591

Parties

10

C--=

In an action challenging the fairness of a corporate merger under
Delaware law, a class action suit is comprised of all minority shareholders
of the corporation as of the effective date of the merger which eliminated
their equity interests in the corporation, regardless of when or under what
circumstances the members of the minority acquired their holdings.
3.

Corporations C-

189.9, 584, 591

In a class action challenging the fairness of a corporate merger, where
the merger agreement was structured so that it could not be approved
unless it received the favorable vote of a majority of the 49.55 minority
shares, the class sought to be certified should consist only of those former
shareholders of the corporation who are not disputed by the majority

shareholders as constituting a proper class, namely, those former shareholders of the corporation who voted against the merger and/or have not
turned in their stock certificates in exchange for a per share payment, as
provided by the merger agreement.
4.

Parties 0=- 10

In a class action suit challenging the fairness of a corporate merger,
the plaintiff seeking to be appointed as the representative of the class is
the proper person to be designated as the representative of the class where
he has had experience in class or derivative suits, with no proof or history
of inadequate or improper performance as a party litigant, and is an experienced private investor with considerable holdings.
BRowN, Vice-Chancellor
This is a decision on the motion of the plaintiff William B. Weinberger to have his suit determined to be a class action pursuant to Rule 23,
and to thereby have himself designated as representative of the class on
whose behalf he purports to bring the action. The motion is opposed on
the grounds that the class sought to be represented is too large and, also,
on the grounds that the plaintiff is not qualified to be designated as the
representative of any class that ultimately may be approved by the Court.
The factual matters pertinent to a determination of the first of these issues
are set forth hereafter.
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As a result of a tender offer and a purchase of stock from the corporation itself during 1975, the defendant The Signal Companies, Inc.
("Signal") became the owner of 50.5 per cent of the outstanding shares
of the defendant, UOP, Inc. ("UOP"). During 1978, the respective
boards of directors of UOP and Signal agreed to a plan of merger pursuant to 8 DEL. C. § 251 whereby UOP would be merged into Sigco,
Incorporated ("Sigco"), a wholly-owned subsidiary of Signal, with UOP
being the surviving corporation. Under this plan, the 49.5 per cent minority shareholders of UOP were to receive $21 per share for their stock
interests. UOP was to end up as a wholly-owned subsidiary of Signal.
This plan was to be submitted to the vote of the stockholders of UOP
at the annual meeting on May 26, 1978. The merger agreement required
that the merger could not proceed unless it was approved by the holders
of a majority of the issued and outstanding shares of UOP stock (other
than those owned by Signal) present and voting at the May 26, 1978
meeting. Further, the agreement required the approval of at least twothirds of all UOP shares outstanding as of the record date of the meeting,
including those held by Signal. A proxy statement and other documents
were sent to UOP stockholders. Included was a copy of an opinion from
an investment banking firm as to the fairness of the price per share to be
paid to the minority shareholders.
The annual stockholders meeting of UOP was held on May 26, 1978.
At that time there were 11,488,302 shares of UOP outstanding and entitled to vote. Of these 8,753,812 shares (76.2%) voted in favor of the
merger; 254,840 shares (2.2%) voted against it. The balance of the
shares were not voted. Of the 3,208,652 non-Signal shares which did
vote, the vote in favor of the merger was overwhelming: 2,953,812 voted
in favor, 254,840 against, a ratio of nearly 12 to 1 in favor of the merger.
On the same day, the merger became effective and, pursuant to the terms
of the merger agreement, each former UOP share was converted into a
right to receive in cash the sum of $21. As of January 31, 1979, all of
the certificates representing the former UOP shares had been surrendered
and the former UOP shareholders paid $21 per share, with the exception
of certificates representing 147,593 former shares, including those previously owned by the plaintiff Weinberger.
During July 1978 Weinberger filed this action. The complaint alleged both class action and derivative counts.* To place this matter in
proper perspective as I see it, I feel compelled to digress into a brief
analysis of the somewhat sketchy allegations of the complaint.
To begin with, the complaint alleges that UOP's management and
board of directors, together with Signal and the defendant Lehman
Brothers Kuhn Loeb, Inc. (the investment firm which rendered an opinion
as to the fairness of the $21 per share price) "all stood in a fiduciary relationship to the plaintiff and the outside or minority shareholders." It is
* By a separate decision of April 3, 1979, the derivative counts have been dismissed due to a lack of standing to maintain them on the part of Weinberger.
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further alleged that this fiduciary relationship imposed a duty upon the
aforesaid defendants of (1) "affirmatively taking steps to prevent a merger
without a bona fide purpose," (2) "of opposing a merger whose purpose
was to eliminate the outside shareholders," (3) "of opposing a merger in
which the outside stockholders could be cashed out at an unfair price," and
(4) "of refusing to enter into a plain, conspiracy or scheme with others
to accomplish any of the above."
The complaint goes on to allege that on February 28, 1978 James V.
Crawford, president and chief executive officer of UOP as well as a member of Signal's board of directors, agreed with Signal's officers on a plan
of merger of UOP into Sigco. It alleges that the agreed-upon, cash-out
price for the outside shareholders was $21 per share. The complaint
further alleges that this plan of merger was submitted to UOP's board on
March 6, 1978, as was the opinion of Lehman Brothers as to the fairness
of the $21 per share price.
It is alleged that on May 5, 1978 a proxy statement was mailed to
the outside shareholders stating, among other things, that UOP's management recommended a vote in favor of the merger agreement. It is alleged
that on May 26, 1978 the plan of merger as proposed and recommended
"was approved by more than two-thirds of the majority of shares other
than those owned by Signal" and that the merger vas subsequently effectuated. Then comes the class action count.
On behalf of the class of minority shareholders of UOP, it is alleged
that the "plan of merger was illegal in that it did not have a bona fide
business purpose," and that "its purpose was to eliminate the equity interest of the outside shareholders." Secondly, it is alleged that the $,21
price "forced on the outside shareholders was grossly inadequate."
The class action count goes on to allege that the $21 price was set by
UOP's president, Crawford, in consultation with Signal, without an independent opinion as to the value of the shares, and without arm's length
bargaining on behalf of the outside shareholders. It is stated that the
cash-out price was never raised after it was first agreed upon.
Finally, it is alleged on behalf of the class that the opinion obtained
from Lehman Brothers was an opinion obtained after the $21 price was
set by UOP's president and Signal, and further, that the opinion was not
obtained from an independent investment adviser acting in the interests
of the outside stockholders, but was obtained from a member of UOP's
board who was elected to his position by Signal, the majority stockholder
of IJOP. (Other allegations in the derivative counts indicate that the
opinion on behalf of Lehman Brothers was rendered by a Mr. Glanville,
who was a member of UOP's board elected by Signal.)
Based upon these allegations, Weinberger asks that he be certified as
the representative of the class composed of the entire 49.5 per cent minority shareholders as of the date of the merger, and that judgment be
rendered for him and the class "for the losses incurred by the class as a
result of the acts of the defendants." Otherwise, he seeks only "such other

DELAWARE JOURNAL OF CORPORATE LAW

[VOL. 5

and further relief as may be just." This covers Weinberger's entire complaint insofar as it purports to allege a class action.
[1] I have gone to this somewhat tedious length in summarizing the
complaint in order to illustrate several things. First, the complaint at one
place charges defendants with certain fiduciary duties, i.e., to oppose a
merger which has no business purpose and which is designed to cash-out
the minority at an unfair price. At another, it simply charges, at best, that
the defendants have violated their duty by not opposing a merger which
had no business purpose and which eliminated the minority at a grossly
inadequate price. To view this as pleading conclusions is to recognize the
obvious. Under the decision of Singer v. Magnavox Co., Del. Supr., 380
A.2d 969 (1977), however, this appears to be sufficient to state a cause of
action and to require the Court to hold a fairness hearing. See also,
Tanzer v.InternationalGeneralIndustries,Inc., Del. Supr., 379 A.2d 1121
(1977) ; Najjar v. Roland Intern. Corp., Del. Ch., 387 A.2d 709 (1978).
Defendants have apparently recognized this, and have made no challenge
to the complaint with regard to it stating a cause of action.
This leads to the other points of illustration. Such general allegations
apparently being sufficient to state a cause of action, the complaint contains
no specific allegation that the proxy statement was false or misleading.
At best, this has to be assumed from the allegations that the Lehman
Brothers opinion accompanying the proxy statement was not truly an
independent opinion, etc. The complaint contains no specific allegation
that the minority shareholders were deceived in any way into voting overwhelmingly in favor of the merger. Again, to the extent that the complaint may intend to encompass this, it must be gleaned from between the
lines of the actual allegations that have been made. Finally, it is difficult
to nail down the type of relief that is sought on behalf of the former minority shareholders. In general terms, the complaint asks for "judgment" for
"the losses incurred by the class" because of "the acts of the defendants."
I tend to agree with counsel for Signal that the complaint, which apparently is conceded to state a cause of action under Singer v. Magnavox
Co., supra, due to its employment of the magic language concerning lack
of a proper business purpose, etc., is in reality a document (perhaps artfully drafted as such) possessing certain chameleon-like characteristics
which enable it to change its appearance when under scrutiny or attack.
Thus does Weinberger argue for the purpose of this motion that the class
to be represented should consist of all 49.5 per cent of UOP's former
minority shareholders because, he says, the complaint alleges that the defendants misrepresented and concealed facts from the stockholders--even
though no such specific charge appears anywhere in the complaint, as I
read it. Weinberger also suggests that the basic, underlying relief sought
by the suit is that of equitable rescission, with money damages or some
form of stock interest in the surviving corporation to be awarded to the
class in view of the likelihood that it would now be impossible as a practical matter to unscramble a merger that has long since been consummated
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with thousands of former shareholders. He says that rescission has always
been a part of the case. Yet the word "rescission" nowhere appears in
the complaint and there is no suggestion therein that Weinberger seeks

.to have the merger voided.
I have gone to the trouble to point out these factors to illustrate the
-problem to which this type of complaint gives rise. It may be that under
Singer a recitation of undisputed events coupled with general allegations
of a lack of business purpose, a purpose designed solely to eliminate the
minority and an inadequate price constitutes a sufficient statement of a
cause of action to require the Court to hold an evidentiary hearing as to
the entire fairness of the merger. The problem is that such a cause of
action, by its very nature, gives rise to an application for class action
certification on behalf of minority shareholders, and the generality of the
allegations and prayers for relief breeds argument on matters not set forth
in the complaint, thus making the important decision on the proper composition of the class a difficult one for the Court. It has occurred in the
Singer case itself; and it has occurred here. Having thus digressed, I
turn to a determination of the composition of the class in this action.
[2] Weinberger takes comfort in my memorandum opinion of December 14, 1978 in which, despite certain logical arguments by the defendants,
I nonetheless held that the class to be represented in the Singer v. The
Magnavox Company litigation was to be comprised of all minority shareholders of Magnavox as of the effective date of the merger which eliminated
their equity interests in the corporation, regardless of when or under what
circumstances the members of the minority acquired their holdings. Weinberger suggests that this case presents an identical situation. However,
this is not entirely so.
In the Singer application, I had the benefit of the Supreme Court's
earlier landmark decision. I considered it to be the law of the case to the
extent applicable. In its opinion the Supreme Court agreed that the complaint in Singer stated no cause of action for fraud. It held, however, that
it did state a cause of action to the extent that it alleged that the majority
shareholder had violated a fiduciary duty owed to the minority shareholders
by using its majority position to eliminate the minority for an unfair price
through the mechanism of a merger which served no business purpose of
the corporation. I understood the Supreme Court's interpretation to mean
that by charging the majority shareholder with misuse of its controlling
position in bringing about the cash-out merger, the complaint alleged a
violation of a fiduciary duty owed to all minority shareholders of record
as of the time that the majority shareholder acted, through its controlling
voting power, to approve the merger. Thus, I felt, in the Singer application, that the class to be represented had to consist of all minority shareholders as of the date that the merger was approved.**
** It should be noted, however, that even this decision is not yet final in this
Court A motion for reargument is pending. Action thereon has been deferred by
stipulation of counsel while settlement possibilities are being explored.
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Here, however, the situation differs. As the defendants point out,
the merger agreement here was structured so that it could not be approved
unless it received the favorable vote of a majority of the 49.5 per cent
minority shares. It could not be approved solely by the majority of UOP's
outstanding stock controlled by Signal as was the case in Singer. As such,
under the terms of the merger agreement, Signal lacked the capacity to
use its voting position as majority shareholder to bring about a cash-out
merger in violation of a fiduciary duty owed to the minority. Rather, the
decision was left to the minority shareholders, and they voted overwhelmingly in favor of the merger and its cash-out terms.
In his deposition, Weinberger has conceded that he brought this suit
based upon his knowledge of the 1975 tender offer price paid by Signal,
the information contained in the proxy statement and accompanying documents, including the Lehman Brothers fairness opinion and his consideration of a Standard & Poor's Guide. Thus, it would seem obvious that
Weinberger finds a basis for his suit in the same information that was sent
and available to all other minority shareholders of UOP. Yet by far the
majority of these other minority shareholders have voted to approve the
merger, turned in their shares and received their payment. Under these
circumstances, I agree with the defendants that it would be improper to
include these persons in the class sought to be represented.
Despite Weinberger's assertions for the purpose of this motion as to
what the complaint says, it seems clear to me from its language that it
seeks the recovery of money damages against the defendants for an alleged
breach of a fiduciary duty owed to minority shareholders in the context of
a merger proposed by the defendants. It is a "Singer complaint." It does
not charge fraud or deceit on the part of the defendants nor does it allege
that approval of the merger was obtained by fraud or deceit. It charges
the defendants with a fiduciary duty, specifically with an affirmative duty,
to oppose and to take steps to prevent a merger designed to eliminate
minority shareholders, and/or to prevent a merger which proposed to
cash-out minority shareholders at an unfair price. The complaint seeks
recovery because it alleges that the defendants failed to carry out this
affirmative fiduciary duty ascribed to them.
Thus analyzed, it seems to me that the violation of fiduciary duty
charged against the defendants here, in light of the factual context of the
case, is that they failed to use Signal's majority stockholding position to
stop a proposed merger that was overwhelmingly approved by the majority
of UOP's 49.5 per cent minority shareholders. Thus, in sum, Weinberger
seeks recovery against the defendants on behalf of himself and others who
opposed the merger, or who have not turned in their stock, based upon the
premise that the defendants, who technically could have stopped the merger
and in his view had a fiduciary duty to do so, allowed the merger to go
through to the detriment of those minority shareholders who opposed it
and who wanted to continue as shareholders of UOP.
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If it seems a twn sequitur to say that one has a fiduciary duty to oppose and prevent that which it proposed in the first place, I can only say
that this is how it seems to work out from the language of Weinberger's
complaint. But even if it really means that there was a fiduciary duty not
to propose such a plan of merger in the first place, it works out the same
for the purpose of defining the class of shareholders who were harmed by
it. Either way, the class consists only of those members of the minority
shareholders who were not satisfied with the terms of the merger as they
applied to them, but who were powerless without the aid of the majority
shareholder to do anything to stop it.
[3] For the foregoing reasons, I conclude that the class sought to be
certified should consist only of those former shareholders of UJOP who are
not disputed by the defendants as constituting a proper class, namely, those
former shareholders of UOP who voted against the merger and/or have
not turned in their stock certificates in exchange for the $21 per share
payment.
As to the second issue presented by the defendants' opposition to
Weinberger's motion, I conclude that Weinberger should be designated as
representative of the class despite the considerable protestations of the
defendants.
I have read Weinberger's deposition in light of the arguments made
by the defendants based thereon. I acknowledge that he is eighty-one years
of age; that at the time of his deposition he had virtually no accurate
kmowledge of the status of the suit that he had filed; that he was unaware
of the findings and opinion of any financial analyst who had been retained
by his counsel to evaluate his contentions as to the value of the stock (if,
indeed, a financial analyst had in fact been retained) ; that he had not met
his lead Delaware counsel until two days before his deposition and some
five months after his suit was filed; that at the time of his deposition he
had no written understanding with his counsel concerning his responsibility for the payment of costs in the event that his suit was unsuccessful;
and that, at his deposition, he had virtually no recall whatsoever as to the
outcome of several other class and derivative actions in which he participated as a party plaintiff including one in this Court in which I granted
his motion to intervene as a party plaintiff, and as to which I approved a
final settlement and an allowance of counsel fees as recently as January 19,
1978.
[4] Nonetheless, Weinberger does have experience as a class or derivative plaintiff. He has been permitted to maintain such suits in this
and other jurisdictions. There is no proof or history of inadequate or improper performance as a party litigant in those suits. He is an experienced
private investor with considerable holdings. He would appear to be capable
of assisting his counsel in the interests of others on whose behalf he seeks
to maintain the suit. Finally, it does appear that his lack of familiarity
with the status of this case at the time of his deposition is largely at-
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tributable to the illness and incapacitation suffered by his New York
counsel subsequent to the filing of the suit. It is represented that this has
been remedied and that lines of communication between Weinberger and
Delaware counsel are now open and will remain so.
Based upon a consideration of the foregoing factors, I conclude that
at this point Weinberger is a proper person to be designated as representative of the class previously identified.
I ask counsel to agree upon and submit a form of order embodying
the rulings contained herein.

WAYNE v. UTILITIES & INDUSTRIES CORP.
No. 5733
LINDNER v. PEARLMAN
No. 5744
PARINE & PARINE v. CARTER
No. 5750
Court of Chancery of the State of Delaware, New Castle
July 19, 1979
Three plaintiff classes were consolidated in an action with several individual plaintiffs in their common objection to the terms of a proposed
merger. Plaintiffs originally sought to enjoin a proposed merger between
Utilities & Industries Corp. (UIC) and defendant, the newly formed corporation, Eastport. A freeze out of the minority stockholders at an inadequate price was alleged in the respective complaints.
After discovery by counsel for the several plaintiffs, a proposed settlement was filed which created a class fund of approximately $2,990,000 in
excess of the original purchase offer, gave additional rights to present
shareholders in the event of condemnation or sale of certain corporate
assets and gave future debenture purchase rights.
This proposed settlement was approved in principle by the board of
directors of UIC, and an approval vote of the minority shareholders, excluding the interested party defendant majority shareholders, was made a
condition of final settlement if approval by the court was entered.
The court of chancery, per Chancellor Marvel, approved the provisions of the proposed settlement between the parties as a voluntary settlement that is favored in equity. The Chancellor decided that the court need
not conduct a rehearsal of the trial but only exercise its business judgment
in reviewing the proposed settlement.
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The court also rejected the objections of several individual parties
plaintiff as too conjectural and dependent on an assumption of bad faith on
the part of the other plaintiff classes to call for disapproval of an eminently fair settlement. Also approved was an award of attorney's fees of
thirteen percent of the settlement fund created.
1.

Compromise and Settlement C---

4

The function of the court in reaching a decision as to whether or not
to approve a proposed settlement of a derivative stockholders' action in a
situation in which the intrinsic fairness of the settlement must be tested is
to exercise its business judgment.
2.

Compromise and Settlement 0-

2

In reaching a decision as to whether or not to approve a proposed
settlement of a derivative shareholders' action, the law favors the voluntary
settlement of contested issues and the court need not conduct a rehearsal
of a trial.
3.

Compromise and Settlement 0-

4

The holding of a special meeting for minority stockholders to vote on
a settlement of a proposed merger appears to negate any contention by the
plaintiffs that the majority stockholders are exercising their coercive power
to effect a merger for their exclusive benefit.
4.

Attorney and Client C

155

An award of attorney's fees of thirteen percent of a fund created by a
class action suit clearly falls within acceptable guidelines of the court
of chancery.
MARvEL,

Chancellor

C.A. 5733, which has been consolidated with C-A. 5744 and C.A.
5750 for the purpose of consideration by the Court of a proposed settlement of the claims made by plaintiffs in all three class actions, originally
sought the enjoining of a proposed merger of the defendant Utilities and
Industries Corp. into the defendant Eastport, a newly formed corporation
owned and controlled by the individual defendants, Carter, Graham and
Kaplan, whose combined holdings of stock of the defendant Utilities and
Industries Corp. total 52.4%o of such corporation's issued shares, such proposed merger being allegedly designed, according to the complaints herein,
to enable said individual defendants to take over the assets and business
of Utilities and Industries and freeze out the minority stockholders of such
corporation for an entirely inadequate price per share.
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Utilities and Industries' principal business has been the management
of its subsidiary, New York Water Service Corporation, a water supply
system doing business in Nassau County, New York. Such corporate
defendant has also participated in the management of its affiliate, the
Unimax Group, Inc., and also has held interests in the Sunrise Mall
Shopping Center, in a sand and gravel joint venture as well as in various
investment and merchant banking activities, including the real estate business, all of the latter activities having been carried on on Long Island,
New York.
The defendant Eastport, the newly formed corporation into which
Utilities and Industries is proposed to be merged, was admittedly formed
solely for the purpose of effecting the proposed merger under attack in
the complaints filed in this consolidated action, and the initial proposal
attacked in the complaints filed in these actions was the proposed payment
to each minority stockholder of the defendant corporation as the result of
the proposed merger of $10 in cash as well as the right to participate in
any gains realized by such defendant in any sales of its assets during a
five year period following the effective date of the proposed merger, as
well as participation in the cash flow, as well as increase in market value
in some instances of certain other of Utilities and Industries' enterprises
during such five year period. Furthermore, in lieu of receiving the
amounts, if any, payable on the participation certificates to be furnished in
connection with such proposed showing of gains, the holders of such instruments would also have had the option, at the end of the contemplated
five year period, to exchange each such participation certificate for a 5%
debenture of the corporate defendant due in 1993, which debentures were
proposed to be made convertible into common stock of Utilities and
Industries.
Such proposal was accompanied by the opinion of Robinson & Co., an
investment banking firm, whose services had been engaged by the proponents of the proposed merger, to the effect that a price ranging from
$10.22 to $10.47 per share represented the fair value of the interest per
share of the public stockholders of Utilities and Industries in their
corporation.
Counsel for the several plaintiffs having filed complaints attacking the
avowed fairness of the merger proposed, then embarked on a course of
discovery which ultimately culminated in the submission of a proposal that
this litigation be settled by either the payment of $14.50 in cash per share,
or $12 in cash per share plus $5 principal amount of Utilities and Industries 6% subordinated debentures due 1993, leaving undecided for the
present whether or not such debentures were to be made convertible into
Utilities and Industries common stock. Such proposed settlement further
provides for additional cash payments to be made to minority stockholders,
if, on or prior to the seventh anniversary of the effective date of the merger,
the water supply system owned and operated by a wholly-owned subsidiary
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of Utilities and Industries were to be sold to a government agency instead
of being condemned, and the price received through sale or condemnation
should exceed the book value of the aforesaid water system on the date of
such condemnation or sale, after certain adjustments.
Such proposed settlement has been approved in principle by the board
of directors of Utilities and Industries. If the settlement procedure proposed is approved by this Court, the defendant proponents of the proposed
settlement, aware of the fiduciary duty of entire fairness owed by majority
stockholders to the minority, Singer v. Magnavox, Del. Supr. 379 A2d
1021 (1977), and Sterling v. Mayflower Hotel Corp., Del. Supr., 93 A.2d
107 (1952), propose that the contemplated merger not become effective
until a majority of the votes of the public or minority shares cast at a
special meeting of stockholders to be scheduled are voted in favor of the
proposed merger.
Each of the complaints filed in this consolidated action alleges not
only that the value of the offer made to minority stockholders of a cash
payment of $10 per share, coupled with delivery of so-called participation
certificates, was not only grossly inadequate and unfair but that there was
in addition no purpose to be found in the proposed merger other than the
improper elimination of the minority stockholders of the defendant
corporation.
The settlement proposed and now before the Court, however, provides
for a cash payment of $12 per share rather than $10 per share, as originally
proposed, plus an additional cash payment of $2.50 per share or the
delivery of a non-convertible $5 principal amount of 6% subordinated debentures of the defendant corporation due in 1993, the current market
price of such a debenture being approximately $2.50. It is accordingly
contended that an immediate result of the proposed settlement, if approved,
would be an increase in cash payments to minority stockholders in the total
sum of $2,680,000, to which must be added interest of 65% on each $5
debenture in instances where a debenture is chosen to be received rather
than cash.
Thus it is estimated that the benefits which would be bestowed on the
defendant corporation and its stockholders as a result of consummation of
the settlement proposed would total $3,196,133 in the event of a cash payment of $12 per share, plus a $5 debenture, and $2,990,667 in the event
each minority stockholder were to elect to receive all cash rather than cash
and debentures or a benefit of $4.86 to $5.20 per share in excess of the
original proposal.
In addition, the proposed settlement, if approved, would give plaintiffs and members of their class the right to share in the proceeds of any
condemnation or sale of the corporate defendant's water company during
the next seven years.
Taking into consideration the poor earnings record of Utilities and
Industries as well as the market price of its stock prior to announcement
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of the proposed merger, and while conceding that the principal assets of
such defendant, namely the Merrick-Massapequa Water Company and the
Sunrise Mall are worth more than their book values, plaintiffs in each of
these actions have concluded that the settlement here proposed is eminently
fair, especially when one takes into consideration that because of past
depreciation and financing in connection with its building, the Sunrise Mall
has a negative basis for tax purposes.
[1-2] The function of this Court in reaching a decision as to whether
or not to approve a proposed settlement of a derivative stockholders' action
in a situation in which the intrinsic fairness of the settlement must be
tested, is to exercise its business judgment, Neponsit Investment Co. v.
Abramson, No. 202, 1978, Supreme Court of Delaware, July 10, 1979.
See also Rome v. Archer, Del. Supr. 197 A.2d 49 (1964), in which the
Court, after noting that the law favors the voluntary settlement of contested
issues and that in passing on a proposed settlement, the reviewing Court
need not conduct a rehearsal of a trial, stated:
"'If court approval of a settlement necessarily involved a
rehearsal of the trial, settlements would be deprived of their
principal virtue.' Brown v. Fleming-Hall Tobacco Company, 33
Del. Ch. 246, 92 A.2d 302, 310 (Del. Supreme Ct. 1952). See
also Gladstone v. Bennett, 38 Del. Ch. 391, 153 A.2d 577 (Del.
Supreme Ct. 1959)."
The settlement before the Court was negotiated on the part of the
plaintiffs by local as well as New York attorneys who are skilled in the
conduct of derivative stockholder actions, and I am satisfied that the results which they have achieved are substantial and worthy of careful consideration by the Court despite objection by the stockholder Fins and the
debenture holders, Arthur H. and Donald Witmondt, the former on
grounds which are close to pure conjecture, and, in any event, made in
sole reliance on asset value, arguing that the value of stock of Utilities
and Industries was recently worth as much as five or six times the amount
proposed to be paid to such corporation's stockholders under the terms of
the proposed settlement. Counsel for such objectant goes on to malign the
ethics not only of counsel for both the plaintiffs and defendants, as well as
to attack the competency and independence of Robinson & Co., and to
imply that an attempt is being made to hoodwink the Court, but ignoring
hyperbole, asks, as noted above, for a determination of value for shares
of Utilities and Industries derived solely from alleged asset value rather
than on a combination of asset value, earnings value and market value.
Furthermore, while long aware of the pendency of this action, Mr.
Fins chose to confine his efforts to protect his investment in Utilities and
Industries to litigation brought by him in New York and did not seek to
participate in this action until the proposed settlement now before the
Court was scheduled for hearing. I conclude that the objections made by
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him are too conjectural and dependent on an assumption of bad faith on
the part of the several law firms which represent the plaintiffs in these
actions to call for disapproval now of what appears to be an eminently
fair settlement as far as dollar figures are concerned when one reasonably
calculates the pre-merger value of shares of Utilities and Industries to be
between a low of $9.46 and a high of $10.80 even where a weighting of
60% is given to asset value.
Insofar as the claimed rights of the objectors Arthur H. and Donald
Witmondt are concerned, who also have a suit pending in New York, I
am satisfied that as debenture holders, their rights as such are fully protected by the provisions of the Indenture of December 1, 1968 entered
into between the Carter Group, Inc. and the Chase Manhattan Bank,
trustee, under the terms of which the debentures in question were issued,
Section 5.06 of such Indenture clearly contemplating the possibility of a
merger affecting the rights of debenture holders and providing for the
furnishing of a supplemental Indenture in such event under the terms of
which the rights of debenture holders, including the right of conversion to
common stock or cash will be preserved. Compare Brucker v. ThyssenBornenisza Europe N.V. (S.D.N.Y.) 424 F. Supp. 679 (1976).
[3] Finally, were I not satisfied that the cash and securities proposed
to be paid over to the minority stockholders in the event of consummation
of the merger here in issue did not constitute an intrinsically fair proposal
and in excess of what would appear to be the pre-merger fair value of
such shares based on a consideration of the value of the assets, earnings
as well as the market price of shares of Utilities and Industries stock,
the proposal that stockholder approval of the merger in issue be made to
depend on a majority of the votes cast at a special meeting of stockholders
by the minority stockholders alone would appear to negative any contention
that the majority stockholders are exercising their coercive power to effect
a merger for their exclusive benefit and that such majority's business purpose in going private for its own best interests is not to be forced on the
minority public stockholders. Compare Tanzer v. International General
Industries, Del. Supr., 379 A.2d 1121 (1977). In other words, at such
meeting of stockholders of Utilities and Industries the majority stock held
by members of management and other proponents of the merger in issue
will not be allowed to vote, thus giving significant meaning to a vote in
favor of the proposed merger should a majority of the minority public
stockholders vote for such result. Compare Cascella v. G.D.V., Inc., Del.
Ch. C.A. 5899, June 20, 1979.
In the meantime, I decline to grant the requests of objectants for either
a continuance of the settlement hearing of June 7, 1979 for the purpose of
allowing further discovery into the overall fairness of the settlement proposal now before the Court, or for outright disapproval of such settlement
proposal now prior to the vote of the minority stockholders and approve
the proposed settlement.
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[4] I now turn to the pending application for the award of counsel
fees and expenses. On the basis of an alleged benefit conferred on the
defendant Utilities and Industries and its stockholders as a result of their
activities in those cases in the amount of at least $2,900,000, counsel for
the several plaintiffs ask that counsel fees in the amount of $400,000 plus
expenses of $6,805.23 be allowed them. Such award, if made, would be a
comparatively modest percentage of 13% of the fund created through their
efforts and clearly falls within the guidelines found in the cases of Thomas
-v. Kempner, Del. Ch., 398 A.2d 320 (1970), and Lewuis v. Great Western
United Corp., Del. Ch., C.A. 5397, March 28, 1978. Such application will
be allowed.

On notice, an order in conformity with the above may be submitted.

