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INTRODUCTION
UNREPORTED CASES is a continuing feature of THE DEwA.WARE
JouRNAL OF CORPORATE LAW. Significant unreported cases that have
not been published by a reporter system will be included. The courts'
opinion are printed in their entirety, exactly as received.
To expedite the attorney's research, all cases are headnoted according
to the NATIONAL RPEPoRT key number classification system.* Indices
are provided for case names, statutes construed, rules of court, and key
numbers and classifications for this issue.

* The NATIONAL REPORTER key number classification system is used with the per-

mission of the West Publishing Co., St. Paul, Minnesota 55102.
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JUSTICE v. D & R BUILDERS, INC.
No. 5387
Court of Chaincery of the State of Delaware, Sussex
January 18, 1978
Plaintiff brought this action to set aside an alleged fraudulent conveyance between the defendant corporation, D & R Builders, Inc., and
its two principal stockholders, Donald G. Varnes and Dorothy R. Varnes,
his wife. This conveyance defeated plaintiff's ability to obtain satisfaction of his judgment against the corporate entity. The Court of Chancery,
per Vice-Chancellor Brown, in entering a judgment for the defendants,
held that: (1) the conveyance was not accomplished with any fraudulent
intent; (2) the conveyance was in partial satisfaction of an antecedent
debt owed by the corporation to the individual defendants and not lacking
fair consideration; (3) the evidence established that the corporate entity
was not a sham; and (4) the corporate veil should not be pierced to
hold the individual defendants responsible for the corporate debt.
1.

Corporations 0

335, 561(2)

Fraudulent Conveyances C--

64(1), 289

In an action to set aside an alleged fraudulent conveyance, there
must be actual intent to defraud for relief to be granted to the victimized
creditor. DEL. CODE ANN. tit. 6, § 1307.
2.

Corporations 0

349, 542(3), 547(4)

Fraudulent Conveyances 0=- 57(3), 73, 291(1)
For a conveyance rendering a corporation insolvent to be presumed
DEL. CODE ANN.
tit. 6, § 1304.

fraudulent, it must be made without fair consideration.
3.

Fraudulent Conveyances <'

76(1), 86, 87(1)

In an action for fraudulent conveyance, "fair consideration" includes
the satisfaction of an antecedent debt under Delaware law. DEL. CODE
ANN. tit. 6, § 1303.
4.

Fraudulent Conveyances C-

57(3), 61, 272

In an action for fraudulent conveyance, the presumption of fraud is
based on both insolvency and the absence of fair consideration.
5.

Corporations ('

361, 519

Fraudulent Conveyances C-

271(4)
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A conveyance made without fair consideration and rendering the
corporation insolvent is a rebuttable presumption of fraud, which must
be proved by the creditor.
6.

Corporations C-=- 1.4(3), 1.6(3), 222, 342, 518(2), 563

There must be sufficient evidence that the corporate entity was a
sham in order to pierce the corporate veil and hold shareholder defendants personally liable.
BROWN, Vice-Clhncellor
This action was brought pursuant to 6 Del. C. Ch. 13 to set aside
what was alleged to be a fraudulent conveyance between the defendant
corporation, D & R Builders, Inc., and its two principal stockholders,
Donald G. Varnes and Dorothy P, Varnes, his wife. Based upon the
initial pleadings a preliminary injunction was entered to prohibit the
transfer of the real estate in question by the individual defendants Varnes
pending a final hearing. Trial of the matter having now been held, I
am convinced from the evidence presented that the preliminary injunction
must be dissolved and judgment entered in favor of the defendants. The
sequence of events giving rise to the complaint is as follows.
On February 21, 1975 the plaintiff entered into a contract to purchase a lot and dwelling house from the defendants. The contract itself
was executed by Mr. and Mrs. Varnes as the sellers even though title
to the property was in the name of the corporation. The plaintiff concedes, however, that he was advised of this fact by the realtor at the
time that he signed the agreement. Settlement was held on April 15,
1975 and the corporation conveyed title to the plaintiff. He moved into
his new residence on June 20, 1975.
Thereafter he experienced some problems with the septic system.
He states that on the evening of November 27, 1976 he placed a telephone call to Mr. Varnes telling him of the problem and asking him what
he intended to do about it. According to the plaintiff, Varnes indicated
that he planned to do nothing. Plaintiff responded that in that event he
felt that he would have to consult an attorney and to see what action he
should take. According to the plaintiff, Varnes advised him to go
ahead and do so and that he, Varnes, would contact his own attorney
that same evening. Again according to the plaintiff, he telephoned Varnes
about the septic system problem within the next two or three days, but
during the second telephone conversation he made no mention of any legal
action. Mr. Varnes professes no recollection of these November phone
calls.
On December 16, 1976, without any further intervening contact with
either Mr. or Mrs. Varnes, plaintiff first consulted an attorney concerning his problem. On this same day, December 16, 1976, Varnes, as presi-
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dent, and his wife as secretary, executed a deed on behalf of the corporation conveying title to an unimproved lot of land from the corporation
to themselves individually. At the time the corporation was insolvent
and the building lot thus transferred constituted its last remaining asset
of any value. There is no tangible evidence to connect the happening
of these two events on the same day.
On January 31, 1977 counsel for the plaintiff wrote to Mr. & Mrs.
Varnes advising them that legal action would be instituted against them
on behalf of the plaintiff in the event that an amicable settlement of his
septic system problem could not be reached. However, no settlement
was realized and, on February 28, 1977, plaintiff filed suit in the Court
of Common Pleas demanding damages resulting from defects in the
house sold to him by the defendants. After a subsequent trial, judgment
was entered on June 7, 1977 in favor of the plaintiff-but against the
corporation only-in the sum of $3,557.00. Subsequently, plaintiff discovered that the building lot had been transferred the previous December
by virtue of a deed which indicated that no consideration was paid to
the corporation by Mr. & Mrs. Varnes. He then brought this action to
set aside this conveyance as being one fraudulently made without consideration so as to defeat his ability to obtain satisfaction of his judgment and claim against the corporate entity from which he had
purchased his property.
The defendants resist this action on the theory that even though the
corporation was insolvent at the time, the transfer was for a good and
sufficient consideration. Secondly, the individual defendants deny having any knowledge that the plaintiff intended to claim damages against
them until such time that they received the letter from his attorney
dated January 31, 1977, and thus some six weeks after the transfer in
issue. In short, they say that the conveyance was not made with prior
knowledge of the plaintiff's unmatured claim against them and consequently it was not accomplished with any fraudulent intent.
In support of this, the individual defendants offer corporate minutes
and testimony indicating that the corporation, D & R Builders, Inc., was
formed by them during October of 1972 for the sole purpose of conducting a house building business. The minutes of the first meeting of
the board of directors contained a resolution authorizing the corporation
to borrow money from the officers and directors of the corporation and
to issue notes and other certificates of indebtedness in return therefor.
Mr. & Mrs. Varnes were officers and directors of the corporation in
addition to being stockholders and during the course of its existence
they advanced some $49,000 to the corporation, taking a series of numbered promissory notes in return for specific amounts as advanced.
The corporation then proceeded to purchase four building lots in a
subdivision near Townsend and constructed houses on two of them, one
of which was sold to the plaintiff. The second house and lot was sold
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to another. A third lot was sold without improvements, thus leaving
the corporation with the one lot here in issue by the fall of 1976. At
that time, presumably due to the unsuccessful operations of the corporation, the individual defendant Donald Varnes held notes from the corporate entity totaling more than $25,000. According to the minutes of
the annual meeting of stockholders held on October 18, 1976 the following resolution was adopted:
"The deed to the parcel of land owned by the Corporation known
at Lot 15, Meadow Vista, in Appoquinimink Hundred, New
Castle County, Delaware consisting of 1.0574 Acres and listed
on the Corporation's Balance Sheet at the value of $5428.00
is to be transferred to Donald G. Varnes and Dorothy R. Varnes
in repayment of the sum of $5180.93 (plus interest at 6%)
loaned to the Corporation as documented by demand notes #15,
16, 17, 18 and 19 of 1975."
Defendants take the position that the corporate conveyance to them was
pursuant to this authority and for this purpose, and that as such the
conveyance was in partial satisfaction of a pre-existing debt and thus
one not lacking fair consideration despite the language of the deed.
[1] Under 6 Del. C. § 1307, a conveyance made with actual intent
to defraud (as distinguished from such an intent presumed by law),
warrants relief to the creditor so victimized. Here, however, the evidence does not sufficiently establish such an actual intent. Mr. Varnes
disclaims the late November phone call from the plaintiff in which plaintiff says he indicated an intention to sue because of the problem with
the septic system. This is substantiated at least in part by the plaintiff's
own testimony that he advised Varnes that it was his intention to see
a lawyer concerning what he could do. There is also his candid admission that on his second call a few days later he made no reference whatever to legal action. In fact, plaintiff did not seek legal assistance until
December 16, 1976, some three weeks after the sole phone call on which
he now places reliance. When considered in light of the minutes of the
October shareholders meeting previously authorizing the conveyance, the
evidence does not establish by a preponderance that the purpose and
motivation for the December 16 transfer was to remove the one remaining lot from the reaches of a potential recovery by plaintiff against the
corporation for defects in the septic system. I can share plaintiff's suspicion, but the proof does not support it.
[2-4] As to a presumed intent, 6 Del. C. § 1304 provides that a
conveyance by one who is or will be rendered insolvent thereby, when
made without fair consideration, is fraudulent. So here, a conveyance
which leaves a corporation without assets, made to its shareholders by a
deed reciting no consideration, furnishes a presumption that the con-
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veyance was fraudulent as to those holding claims against the corporation even in the absence of actual intent. United States v. West, 299 F.
Supp. 661 (D. Del. 1969) ; Hull v. Hudson, Del. Ch., 80 A. 674 (1911).
Being but a presumption, however, it can be rebutted, and in this connection 6 Del. C. § 1303 defines "fair consideration" as including the
satisfaction of an antecedent debt. And since the presumption of fraud
is based on both insolvency and the absence of fair consideration, a lack
of either element deprives a creditor of the benefit of the statute.
[5] Here the defendants have shown the documented existence of
an antecedent debt owed by the corporation to the individual defendants,
the amount of which far exceeded the value of the asset transferred.
Financial conditions indicated that the business of the corporation was
at an end. And the transfer of the last remaining asset in partial satisfaction of the antecedent debt was approved prior to any notice by the
plaintiff concerning his problem and potential legal claim, even under
his version. Moreover, plaintiff does not dispute the value ascribed to
the lot for the purpose of the transaction. Under the theory on which
the case was presented and based on the evidence offered, I cannot conclude that the plaintiff has succeeded in proving the conveyance to be
fraudulent as to his eventual rights as a judgment creditor.

[6] As to the third contention that the corporate entity was a mere
sham and that the Court should pierce the corporate veil so as to hold
the individual defendants responsible for the corporate debt, plaintiff
tacitly concedes that the evidence is insufficient to establish it. I agree.
The preliminary injunction will be dissolved and judgment will be
entered in favor of the defendants. Defendants are directed to submit a
form of order.

WOOD v. COASTAL STATES GAS CORP.
No. 5696
HOOK v. WYATT
No. 5719
Court of Chancery of the State of Delaware, New Castle
November 9, 1978
Plaintiffs, the preferred stockholders in the defendant corporation,
brought these consolidated actions to enjoin a stockholders' meeting
alleging that the settlement plan to be approved or disapproved at
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the meeting constituted a recapitalization and thus violated the certificate of rights of the preferred stockholders. The settlement plan was
designed to settle claims against defendant corporation in excess of one
billion dollars. The Court of Chancery, per Vice-Chancellor Hartnett,
held that: (1) the restructuring of defendant corporation, when considered as a whole, failed to constitute a recapitalization in view of the
plain meaning of the language in the certificate of rights; (2) the distribution by defendant corporation of the common stock of a reorganized
subsidiary to defendants' common stockholders as a dividend was not
an adverse change in the preferences of the existing preferred stockholders as to the assets of defendant corporation because the preferred
stockholders had no preference as to specific earnings or assets; and
(3) the settlement plan was approved by the board of directors of
defendant corporation in good faith and in the exercise of their best
business judgment and was reasonable and fair, under all the circumstances, to all the stockholders of defendant. The two consolidated
complaints were dismissed.
1.

Corporations C---

18

The rights of the preferred stockholders must be determined from
the language of the certificate of rights because preferred stockholders
have no rights other than those acquired by contract and which are
clearly expressed in the document conferring the rights.
2.

Corporations C

573

The term "recapitalization" has no generally accepted meaning in
law or accounting.
3.

Corporations Oz-

372

To ascertain whether the certificate of rights gives the preferred
stockholders the right to participate, along with the common stockholders,
in the receipt of new stock from defendant corporation, all the provisions
of the certificate of rights must be considered.
4.

Corporations 0

155(1)

Distribution of securities to the common stockholders of defendant
corporation (other than common stock of defendant corporation) without
adjustment of the preferred stockholders' rights of conversion can be
authorized by the certificate of rights and held to be a dividend.
5.

Corporations C-

156

Where the language in the certificate of rights is unambiguous, the
preferred stockholders may not be entitled to participate in defendant's
dividend of the new stock.
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155(3), 156

Where the settlement plan provides for a distribution of new stock
to the preferred stockholders, the rights of the common stockholders
would be violated since they are entitled to all dividends except as secured for the preferred stockholders by the certificate of rights.
7.

Corporations <: 573

Recapitalization can be defined as a reshuffling of a capital structure
within the framework of an existing corporation.
8.

Corporations 0-

18, 573

The argument that the restructuring of a corporation, when considered as a whole, constitutes a recapitalization, even though none of
the singular acts would constitute a recapitalization, fails in view of the
plain meaning of the language in the certificate of rights.
9.

Corporations 0

151, 182.1(1)

Where the preferred stockholders have no preference as to specific
earnings or assets of a corporation, a contention that the distribution by
the corporation of a new common stock to the corporation's common
stockholders as a dividend would constitute an adverse change in the

preferences of the existing preferred stockholders as to the assets of the
corporation is not persuasive.
10. Corporations C-

18

The rights of the preferred stockholders vis-a-vis the common stockholders is determined by the language of the certificate of rights.
11. Corporations C-

18, 155(3), 156

Any sharing by the preferred stockholders in the new stock would
be unfair to the common stockholders who are entitled to all dividends
declared by defendant except as limited by the certificate of rights.
12. Corporations C

573

"Recapitalization" has a meaning which is dependent on the context
in which it is used.
HARTNETT, Vice-Chancellor

This matter arises out of a settlement plan involving Coastal States
Gas Corporation ("Coastal") and its subsidiaries and certain creditors

of Coastal, or its subsidiaries. This suit was certified as a class action
and the plaintiffs, who are all the owners of the Preferred Stock of
Coastal, attack the way they are treated vis-a-vis the Common Stockholders in the settlement plan.
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Some background is necessary to understand the settlement plan.
In 1970 the well-head prices of natural gas dramatically increased. A
subsidiary of Coastal, LoVaca Gathering Co. ('"Lo-Vaca") was contractually committed to delivering gas to its customers at a price substantially lower than that which it was required to pay to purchase gas
supplies. As a result of the gas shortage in the early 1970's, Lo-Vaca
was also unable to deliver all of the gas it had contracted to deliver. In
1973 Lo-Vaca petitioned the Texas Railroad Commission for interim
relief. The interim relief was granted in September of 1973 and permitted Lo-Vaca to pass on to its customers the increased cost of natural
gas purchased by it. On December 12, 1977, however, the Railroad
Commission set aside the interim order and directed that Lo-Vaca, Coastal,
and Coastal States Gas Producing Company ("Coastal Producing"),
another subsidiary of Coastal, refund the additional charges which were
made under the interim order. During this period of time a number of
customers of Lo-Vaca also sued Coastal, Coastal Producing and Lo-Vaca
seeking a refund of the excess charges and in some cases seeking damages for breach of the contractual obligation to deliver a certain amount
of gas. Oscar Wyatt, the chief executive officer of Coastal and the
owner of the largest single block of Common Stock of Coastal (approximately 10 percent) was also named as a defendant in some, but not all,
of these cases. Under the December 12, 1977 Order the amount of
refunds due to customers exceeded one billion dollars. Under that
Order, Lo-Vaca would have been denied a rate increase reflecting its
increased acquisition costs. While there may be some legal question as
to whether Coastal itself is liable for these claims, the Texas Railroad
Commission has held that it is.
In view of the magnitude of the potential liability and the serious
concern as to whether Coastal Producing and Lo-Vaca could continue
as viable business entities if the Order was not modified, an effort was
made to arrive at a settlement betveen Coastal, its subsidiaries, and their
customers. After much negotiation a settlement plan vras devised and
on August 7, 1978, the Texas Railroad Commission entered an Order
generally approving the settlement plan. While it is not necessary that
all the details of the settlement plan, which is quite complex, be set
forth, the settlement plan does provide for:
1. the changing of the name of Coastal Producing to
Energy Corp. (Valero) and restructuring that corporation.
shall be the distribution company for distribution of natural
the customers of Coastal, and its subsidiaries; Valero will
lowed a rate increase;

Valero
Valero
gas to
be al-

2. the transfer of 13.4 percent of the Common Stock of Valero
to a Trust for the benefit of the creditors;
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3. the distribution by Coastal to its common stockholders (other
than Wyatt) as a dividend, the balance of Valero Common Stock.
This dividend is to be charged to the earned surplus of Coastal.
The large earned surplus of Coastal is due primarily because Coastal
(except in 1977) has not paid a dividend to its common stockholders
for over 20 years. This dividend is the crux of this lawsuit.
4. the sale of approximately 1,900,000 shares of Coastal Common Stock to Valero, which Valero will then transfer to the Creditors'
Trust.
5. the issuance by Coastal to Valero of approximately 800,000
shares of a new Series "D" Preferred Stock of Coastal to be given
in settlement of certain indebtedness between Coastal and Coastal
Producing.
These Series "D" Preferred Shares do not have priority over the
existing Preferred Shares.
There are also other provisions of the settlement plan of lesser importance, including the guarantee by Coastal of certain indebtedness of
its subsidiaries. There is no provision in the plan, however, for the
distribution of any stock dividend, or other consideration, to the holders
of the Preferred Stock of Coastal. The Preferred Stockholders of Coastal
do, however, continue to have the right to convert their Preferred Shares
into Common Shares of Coastal.
A stockholders' meeting is set for November 10, 1978, at which
time all of the stockholders of Coastal, both Preferred and Common will
be given the opportunity to vote to approve or disapprove the settlement
plan and the reorganization of Coastal and its subsidiaries. There is no
provision for voting by classes and the Preferred Stockholders' vote will
be counted with the votes of the Common Stockholders.
The Preferred Stockholders of Coastal brought this action to enjoin
the meeting, alleging that the settlement plan constitutes a recapitalization of Coastal, thus violating the Certificate of Rights of the Preferred
Stockholders of Coastal, adopted pursuant to 8 Del. Code § 151, because the Preferred Stockholders will not receive any part of the dividend being declared by Coastal-that is-shares of Valero. They also
alleged that the plan is unfair to the Preferred Stockholders and does
not serve a proper business purpose. They further claim that the Preferred Stockholders should be permitted to vote as a separate class. At
trial plaintiffs indicated that they did not really desire to enjoin the
stockholders' meeting, nor to set aside the settlement plan in its entirety,
but only desire to have the settlement plan modified so as to permit
them to participate in receiving the Valero stock which Coastal intends
to distribute to its Common Stockholders as a dividend. Plaintiffs main-
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tain that if the reorganization which will be accomplished under the
settlement plan is a recapitalization of Coastal they are entitled to certain preferences which they interpret to mean as the right to participate
in the dividend. They also urge that the capital of Coastal is being
impaired by the reorganization which they call a recapitalization of
Coastal. Plaintiffs and defendants agree that if what has been proposed is, in fact, a recapitalization of Coastal, as that term is used in
the Certificate of Rights, some of the rights of the Preferred Stockholders
have not been honored.
Defendants maintain, however, that there has been no recapitalization of Coastal and therefore it would be illegal for the Preferred Stockholders to receive any part of the stock of Valero. This is the decision
after trial.
I. RECAPITALIZATION OF COASTAL

All agree that if there is a recapitalization of Coastal, as part of the
settlement plan, the provisions of Article VI(c) (5) of the Certificate of
Rights of Coastal give the Preferred Stockholders the right to participate
in Coastal's distribution of the Valero stock.
[1] The rights of the Preferred Stockholders must be determined
from the language of the Certificate of Rights because Preferred Stockholders have no rights other than those acquired by contract and which
are clearly expressed in the document conferring the rights. Ellingwood
v. Wolf's Head Oil Refining Co., Inc., Del. Supr., 38 A.2d 743, 747
(1944), Judah v. Delaware Trust Co., Del. Supr., 378 A.2d 624 (1977);
Holland v. Nat'l Automotive Fibres, Inc., Del. Ch., 194 A. 124, 126
(1937).
At first blush it might appear that there is indeed a recapitalization
of Coastal. A comparison of the pro forma before and after settlement
balance sheets of Coastal and Valero shows intcr alia: a reduction in
Coastal's liability and net worth (in thousands) from $2,747,233 to
$2,228,207; a reduction in stockholders' investment from $602,502 to
$477,503; and a reduction in capitalization from $1,659,174 to $1,364,707.
[2] Unfortunately, however, the term "recapitalization" has no generally accepted meaning in law or accounting. Most of the cases which
have considered the meaning of the word "recapitalization" have involved
interpretations of the IRC and are not therefore very helpful. See
United Gas Improvemzent Co. v. Commissioner of Int. Rev., 3 CCA,
142 F.2d 216 (1944); Commissioner of Internal Revenue v. Neustadt's
Trust, 2 CCA, 131 F.2d 528 (1942).
The pertinent provisions of Coastal's Certificate of Rights are as
set forth in Article VI(c) (5) :
In the event that the Corporation shall be recapitalized, consolidated with or merged into any other corporation, or shall sell
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or convey to any other corporation all or substantially all of its
property as an entirety, provision shall be made as part of the
terms of such recapitalization, consolidation, merger, sale or conveyance so that any holder of Series B Preferred Stock may
thereafter receive in lieu of the Common Stock otherwise issuable to him upon conversion of his Series B Preferred Stock,
but at the conversion ratio stated in this Article VI which would
otherwise be applicable at the time of conversion, the same kind
and amount of securities or assets as may be distributable upon
such recapitalization, consolidation, merger, sale or conveyance
with respect to the Common Stock of the Corporation.
[3] To ascertain whether the Certificate of Rights gives the Preferred Stockholders the right to participate, along with the Common
Stockholders, in the receipt of Valero stock from Coastal, all the provisions of the Certificate of Rights must be considered. Ellingwood v.
Wolf's Head Oil Refining Co., supra.
A careful reading of Article VI(c) (5) shows that the words "in
lieu of" are critical:
In the event that the Corporation shall be recapitalized, ..
provision shall be made as part of the terms of such recapitalization,
... so that any holder of ... (the) Preferred Stock may thereafter receive in lieu of the Common Stock otherwise issuable
to him upon conversion of his ... Preferred Stock ....
the same
kind and amount of securities or assets as may be distributable
upon such recapitalization, . . . with respect to the Common Stock
of the Corporation. (emphasis added)
The meaning of the words "in lieu of" are not ambiguous when used
in connection with a recapitalization.1 The words "in lieu of" must be
given their common meaning. In this context for them to have meaning
the Common Shares of Coastal must cease to exist and something be
given in lieu of them. Under the settlement plan there is no cessation
of existence of the Common Shares of Coastal. They continue to exist
as before. For there to be a recapitalization within the language of
Article VI (c) (5) of the Certificate of Rights, therefore, there must be
some sort of exchange of the existing shares. The distribution of the
Valero stock to the Common Stockholders of Coastal, however, is being
treated as a dividend on the books of Coastal and is being paid out of its
earned surplus.
This construction of the meaning of Article VI (c) (5) is reinforced
by the language of Article VI (c) (7) which states inter alia:
1. The words may well be ambiguous when used with the words "sell or convey
to any other corporation all or substantially all of its property as an entirety" but
there is no sale of all or substantially all assets here.
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(7) No adjustment of the conversion ratio shall be made by reason of any declaration or payment to the holders of the Common Stock of the Corporation of a dividend or distributionpayable in any property or securities otler tian Common Stock,
any redemption of the Common Stock, any issuance of any
securities convertible into Common Stock, or for any other
reason, except as expressly provided herein. (emphasis added)
[4] The distribution by Coastal of Valero stock without adjustment
of the Preferred Stockholders' rights of conversion is therefore specifically
authorized by Article VI(c) (7), and distribution of securities to the
Common Stockholders of Coastal (other than Common Stock of Coastal)
without adjustment of the Preferred Stockholders' rights of conversion
is contemplated and specifically permitted. Securities received in a distribution such as contemplated here have been held to be dividends.
Rockefeller v. United States, 257 U.S. 176 (1921); Commissioner of
Internal Revenue v. Scatena, 9th CCA, 85 F.2d 729 (1936).
[5] Under the unambiguous language in the Certificate of Rights,
the Preferred Stockholders are not entitled to participate in Coastal's
dividend of Valero stock.
[6] If the settlement plan had provided for a distribution of Valero
stock to the Preferred Stockholders, the rights of the Common Stockholders would have been violated since they are entitled to all dividends
except as secured for the Preferred Stockholders by the Certificate of
Rights. In Re Olympic National Agencies, Inc., (Wash.) 442 P2d
246 (1968); Mohawk Carpet Mills v. Delaware Rayon Co., Del. Ch.,
110 A.2d 305 (1954); Niles v. Ludlow Valve Mfg. Co., 2 CCA, 202
Fed. 141 (1913).
[7] My decision here is consistent with the definition of recapitalization as a "reshuffling of a capital structure within the framework of
an existing corporation" (emphasis added). Helvering v. Southwest
Consolidated Corp., 315 U.S. 194, 202, 86 L. Ed. 789, 796 (1942).
[8] Even plaintiffs' expert witness conceded that the distribution of
Valero stock to the Common Stockholders of Coastal as a dividend would
not, standing alone, constitute a recapitalization of Coastal. Plaintiffs'
argument that the restructuring of Coastal, when considered as a whole,
constitutes a recapitalization, even though none of the singular acts
would constitute a recapitalization, fails in view of the plain meaning of
the language in the Certificate of Rights.
II. CLAss VOTING FOR PREFRRED STOCXHOunERS

Plaintiffs seek a ruling that they, as Preferred Stockholders, are
entitled to vote as a class on the settlement plan because they claim that
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the distribution of the Valero stock to the Common Stockholders only,
without the concurrence of the Preferred Stockholders, is contrary to the
requirements of Article VII of the Certificate of Rights of Coastal.
Article VII states inter alia:
So long as any shares of . .. Preferred Stock are outstand-

ing the Corporation shall not without the affirmative vote or the
written consent as provided by law, of the holders of at least

% of the outstanding shares of

. . .

Preferred Stock, voting as

a class:

(a) create, authorize or issue any class or series of stock
ranking either as to payment of dividends or distribution of
assets prior to the . . . Preferred Stock; or

(b) change the preferences, rights or powers with respect to
the . . . Preferred Stock so as to affect such stock adversely.

(emphasis added)
There has been no showing that under the settlement plan there
will be any stock issued by Coastal which will outrank the presently
issued Preferred Stock. The new Preferred Stock to be issued by
Coastal (Series "D") will not have any preference superior to the
existing Preferred Shares.
[9] The contention by plaintiffs that the distribution by Coastal
of the Valero Common Stock to Coastal's Common Stockholders as a
dividend constitutes an adverse change in the preferences of the existing
Preferred Stockholders as to the assets of Coastal is also not persuasive
because the Preferred Stockholders have no preference as to specific
earnings or assets of Coastal.

Bird v. Wilnington Society of Fine Arts,

Del. Supr., 43 A.2d 476 (1945); DuPont v. DuPont, Del. Supr., 208
A.2d 509 (1975).

III.

FAIRNESS AND BusINESs PURPOSE

Plaintiffs urge that regardless of whether the settlement plan technically constitutes a recapitalization of Coastal, the plan should be
amended by this Court because it is unfair to plaintiffs. The thrust of
plaintiffs' argument is primarily that the Preferred Shares of Coastal
have historically sold for a premium. The Preferred Shares are entitled to preferences as to dividends and also carry with them the right
to convert one share of Preferred Stock for one share of Common Stock
of Coastal. This right to convert still exists and the Preferred Stockholders may do so under the reorganization plan. If they convert their
Preferred Shares to Common Shares before the transfer closing date,
(not yet set) they will receive, along with the other Common Stockholders, shares of Valero as a dividend from Coastal. They, therefore,
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may participate in the receipt of Valero stock by exercising their conversion rights promptly. Plaintiffs contend, however, that this is a
forced conversion which is unfair to them. The conversion or option
rights of the Preferred Stock allegedly have had a value separate from
the value of the shares as a source of dividends. It is clear that the
value of the Preferred Shares has substantially decreased since the
announcement of the settlement plan. However, the value of all the
shares of Coastal, both Common and Preferred, have significantly decreased in the last year, undoubtedly as a result of the holding of the
Texas Railroad Commission that Coastal and its subsidiaries have a
liability to customers exceeding one billion dollars, and plaintiffs have
not proven that the decline in the market value of the Preferred Coastal
Shares is due solely to the treatment given the Preferred Stockholders
in the settlement plan.
[10, 11] Assuming arguendo, however, that plaintiffs have established that the owners of the Preferred Shares are going to suffer a
greater economic loss than will the owners of the Common Shares due
to the reorganization plan, nevertheless that does not mean that the
plan is intrinsically unfair to the Preferred Stockholders. A Court is
not a guarantor of economic return. The rights of the Preferred Stockholders vis-a-vis the Common Stockholders is determined by the language of the Certificate of Rights. As previously set forth, these Certificates of Rights do not confer upon the Preferred Stockholders the
right to share in the dividend of Valero stock. Any sharing by the Preferred Stockholders in the Valero stock would be unfair to the Common
Stockholders who are entitled to all dividends declared by Coastal except
as limited by the Certificate of Rights.
I find that plaintiffs have not borne their burden of showing that
the plan was structured to confer any particular tax benefit to any person. Plaintiffs also failed to meet their burden of showing that the
dividend (distribution of Valero stock by Coastal) will impair the capital
of Coastal.
Plaintiffs urged that the settlement plan, in addition to being unfair
to the Preferred Stockholders, has no proper business reason (See
Tanzer v. International Industries, Inc., Del. Supr., 379 A.2d 1121
(1977).) and violates the fiduciary duty owed to the Preferred Stockholders by the directors of Coastal. See Singer v. Magnavox Company,
Del. Supr., 380 A.2d 969 (1977).
This argument of plaintiffs might
well have merit if the reorganization of Coastal was being done merely
to freeze out the Preferred Stockholders. Such is not the case, however. The settlement plan obviously came about because of the necessity
of settling the claims against Coastal and its subsidiaries, which claims
exceed one billion dollars. I am convinced that if a settlement of these
claims is not made and if a rate increase is not granted by the Texas
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Railroad Commission, there exists the reasonable probability that several of Coastal's subsidiaries cannot survive and there is substantial
danger that Coastal itself may not survive.
In negotiating a settlement the creditors imposed several conditions
upon Coastal. They required that the distribution of natural gas to them
be accomplished through an entity which was not owned by Coastal.
They required that Oscar Wyatt not own any part of Valero-the
surviving spinoff distribution corporation. In order to accomplish this
mandate, a reorganization of Coastal and Coastal Producing (nee Valero)
was necessary. The settlement plan accomplishes this purpose. Without
a settlement the value of the Preferred Stock of Coastal would undoubtedly be even less than it will be under the settlement plan. While
I do not believe that the settlement plan as proposed is the only type
of settlement which it would have been possible to contrive, nevertheless
I find it to be reasonable and fair, under all of the circumstances, to all
the stockholders of Coastal.
The Board of Directors of Coastal which unanimously approved the

settlement plan consists of a majority of non-interested outside directors.
There is no showing that they acted in any way but in good faith and
in the exercise of their best business judgment. See Sinclair Oil Corp. v.
Levien, Del. Supr., 280 A.2d 717 (1971). If the settlement plan as
adopted had permitted the Preferred Stockholders to receive Valero
stock it would undoubtedly have been unfair to the Common Stockholders
in view of the wording of the Certificate of Rights and the Common
Stockholders' right to receive all dividends except as provided therein,
and may well have resulted in litigation on their behalf.
IV.

TESTIMONY

[12] Defendants at the trial strongly objected to the admissibility
of the testimony of plaintiffs' expert witness (an economist) who testified that, in his opinion, the reorganization of Coastal did constitute a
recapitalization. I reserved decision on their objection to this testimony and permitted the expert witness to testify because I believed that
if the language of the Certificate of Rights was ambiguous the expert
testimony as to the meaning of the words should be permitted. It was
impossible to determine whether the words were ambiguous without
hearing the testimony of the expert witness. I have held that the language in the Certificate of Rights is not ambiguous and therefore the
testimony of the expert witness was not helpful. I should note, however,
that defendants, in an abundance of caution, also provided an expert
witness (an investment banker) who testified that, in his opinion, the
reorganization of Coastal did not constitute a recapitalization. The testimony of the expert witnesses, when considered as a whole, was that
there are many definitions of recapitalization and that there is no unanimity
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among lawyers, accountants, economists or investment bankers as to the
precise meaning of recapitalization. Recapitalization therefore, it would
seem, has a meaning which is dependent on the context in which it is
used. As previously discussed, the reorganization of Coastal which is
proposed in the settlement plan does not, in my opinion, constitute a
recapitalization of Coastal as that word is used in the Certificate of
Rights of Coastal.
Even assuming, arguendo, that the word recapitalization as used in
the Certificate of Rights of Coastal is ambiguous, I find that the more
believable testimony adduced from the expert witnesses has established
that the settlement plan is not a recapitalization of Coastal.
The two consolidated complaints, therefore, must be dismissed.

TANNETICS, INC. v. A.J. INDUSTRIES, INC.
No. 5306
Cmrt of Chancery of the State of Delaware, New Castle
July 17, 1979
Petitioner elected to have its shares of stock in A.J. Industries excluded from merger into Rokk Acquisition Corporation. By the terms
of the merger each share of two dollars par value stock was to be converted into the right to receive five dollars per share.
Petitioner perfected its appraisal rights under the provisions of DsM.
CoDE ANN. tit. 8, § 262 and brought the present action for a determination of the intrinsic value of its stock. The Court of Chancery, per Chancellor Marvel, held: (1) the fair market value of corporate assets constitutes the value of the total of its physical assets as distinguished from
the value of the business itself and a valuation on a breakdown basis is
appropriate; (2) there is an asset value in the specific intangibles in
issue, namely government contracts and patents; however, a conservative valuation is appropriate; (3) the earnings, for appraisal purposes,
are to be determined by averaging the corporation's earnings over a
five-year period except for the most unusual situations and this case was
not an exceptional one; (4) the market value of the stock of the corporation is appropriately valued on the day before the announcement of
merger at the dosing market price; (5) (a) in view of the conglomerate
nature of Aj. Industries and its 10076 ownership of its subsidiaries, fairly
significant weight must be assigned to net asset value in determining
the intrinsic value of the stock. A weighing of forty-five percent to
assets is appropriate; (b) a weight of forty percent will be assigned to
the average earnings value factor; (c) a weight of fifteen percent will be
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assigned to the market share value factor because of the difficulties in

valuing conglomerate stock in the market and depressed investor awareness due to low market price.
1.

Corporations 0-

584

Evidence

601 (4)

-

The valuation of stock on a going concern basis is the ultimate objective of an appraisal proceeding. Consideration is to be given to the net
asset value of the stock involved. DEL.. CODE AN. tit. 8, § 262.
2.

Corporations C--Evidence

C--

584
601(4)

Net asset value is the equivalent of theoretical liquidation value, in
other words, the value of corporate assets on the basis of a fair market
value as of the date of merger. DEL. CODE ANN. tit. 8, § 262.
3.

Corporations C-=- 584
Evidence

C---

601(4)

In an appraisal action, the fair market value of corporate assets constitutes the value of the total of its physical assets as distinguished from
the value of the business itself, namely its going concern value. Diii.
CODE ANN. tit. 8, § 262.
4.

Corporations C--Evidence

584

C== 601 (4)

In an appraisal action, government contracts and patents are capable
of estimation for net asset valuation purposes.

DEL. CODE ANN. tit. 8,

§ 262.
5.

Corporations (Evidence

C-

584
601(4)

A fairly significant weight must be assigned to net asset valuation in
determining intrinsic stock value where a conglomerate with wholly
owned subsidiaries is being valued in an appraisal action. DEL. CODE
ANN. tit. 8, § 262.
6.

Corporations C--

584

Evidence

601(4)

@'

The average stock earnings for appraisal purposes are to be
mined by averaging the corporation's earnings over a reasonable
of time. This determination is based upon historical earnings
than prospective earnings, and the customary period of time over

deterperiod
rather
which
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to compute such average is ordinarily fixed at the five-year period immediately preceding the merger. DEL. CODE ANN. tit. 8, § 262.
7.

Corporations 0Evidence

0=

584
601(4)

In an appraisal action where an average earnings per share valuation is made, the number of years over which the average is taken is
normally five. However, the period may be shortened or expanded when
appropriate, but only in the most unusual situations.

DEL. CODE ANN.

tit. 8, § 262.
8.

Corporations C--

Evidence

(-

584

601(4)

In an appraisal action the market price for stock subject to an appraisal is that which existed immediately prior to the formal announcement of an intention to merge. That price is the closing price for the
stock on the day before the announcement. DEL. CODE ANN . tit. 8,
§ 262.
9.

Corporations 0= 584
Evidence

C- 601(4)

In an appraisal action where the market value of a stock is being
weighed to determine intrinsic value of the stock, the reliability of the
market price is a factor to be considered.

D.

CODE ANN. tit. 8,

§ 262.

10. Corporations <-Evidence

584

C- 601 (4)

When the market value of stock is being weighed to determine the
intrinsic value of the shares, the overall reliability of the market price
may be questioned and a low percentage value assigned to it if the
corporation is a conglomerate whose shares are not easily susceptible to
valuation by the market and the stocks have been traded at low market
prices. DEL. CODE ANN. tit. 8, § 262.
MARvEL, Clancellor

On April 7, 1977, the merger here in issue was consummated, under
the terms of which Rokk Acquisition Corporation, a wholly owned subsidiary of Rokkor Industries, Inc., a newly formed privately owned corporation, was merged into A.J. Industries, Inc. By the terms of such
merger the holder of each outstanding share of A.J. Industries $2 par
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value stock, who participated in such merger, had such equitable interest
converted into the right to receive $5 in cash, A.J. Industries thereafter
becoming a wholly owned subsidiary of Rokkor.
The petitioner, Tannetics, Inc., a substantial stockholder of A.J.
Industries, having elected to have its shares excluded from the merger
and having perfected its appraisal rights under the provisions of 8 Del. C.
Section 262,1 has brought this action for a determination of the intrinsic
value of its 435,183 shares of A.J. Industries stock, which it had
acquired during 1974 at an average cost of $2.03 per share.
At the time of the merger in issue A.J. Industries was a conglomerate
of moderate size which owned several parcels of real estate as well as
six wholly owned operating subsidiary corporations, namely SargentFletcher Company, Reyco Industries, Inc., Roberts-Gordon Appliance
Corporation, Impco Carburetion, Inc., Fleetwood Metals, Inc., and Armstrong Products Company. Such subsidiaries were engaged principally
in the manufacture of products having to do with transportation, metal
parts, and for use in so-called better living devices.
For more than twenty years prior to the merger in issue A.J. Industries had been acquiring and disposing of a number of different businesses
so that by the end of the 1960's, A.J. Industries had acquired a then
total of some thirty businesses. Most of these enterprises, however,
were not successful, and by 1975 A.J. Industries had divested itself of
all but the subsidiaries listed above.
Tannetics' main contention is that the basic assets of A.J. Industries are the shares of stock which it owns in each of its wholly owned
subsidiaries and that the total value of such stock in each such subsidiary is the amount for which each subsidiary could be sold as a going
business. This value was allegedly fixed when each such subsidiary was
separately incorporated and when such a subsidiary's stock rather than
its plant and fixtures were sought to be used as borrowing collateral.
This contention is based upon the fact that the asset value factor in an
appraisal is a "* * * theoretical liquidating value to which the share would
be entitled upon the company going out of business.", Tri-Continental
Furthermore, it
Corporationv. Battye, Del. Supr., 74 A.2d 71 (1950).
is argued, on the authority of Poole v. N. V. Deli Maatschappij, Del.
Supr., 243 A.2d 67 (1968), that the liquidation value of corporate assets
is the equivalent of their fair market value. However, the first question
to be dealt with at this juncture is how may a conglomerate best be
liquidated.
Tannetics concedes that theoretically a conglomerate such as A.J.
Industries can be liquidated on a breakdown basis, that is to say by selling
its parcels of real estate, plants and equipment, and the other physical
assets of its subsidiaries on a piece by piece basis. However, petitioner
1. This section, as amended, provides that the Court make the appraisal here
required, the office of a Court appointed appraiser having been eliminated.
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contends that a conglomerate is more readily susceptible to orderly liquidation through the sale of the shares of stock owned by it in each of its
subsidiaries, and in a situation in which the stock ownership held by
A.J. Industries in each such subsidiary is 100%, a sale of an entire
subsidiary as a separate viable business could be readily effected. In this
manner, it is contended, all elements of value going towards a fixing of a
fair market price, including the intangible value attached to each subsidiary as a whole, would not be lost as would be in the case of a liquidation on a breakdown basis, inasmuch as the value of a whole is
generally greater than the value of its separate parts. Accordingly, petitioner contends that since the subsidiaries here involved are wholly owned
and thereby susceptible to independent valuation and sale, and are in
fact the sole assets of A.J. Industries, they could thus be valued and
sold for their highest price and best use, the net value of A.J. Industries'
assets being equal to the sum total of the fair market value at which
each subsidiary could be sold as a going business.
A.J. Industries rejects Tannetics' asset concept and valuation approach, characterizing the latter's contention as an attempt to place A.J.
Industries in the category of an investment trust or mutual fund, the
method of valuation sought to be applied being akin to that used in investment banking. AJ. Industries, however, looks on itself as a metal
manufacturing company which has acquired subsidiaries for the purpose
of generating new sources of revenue and not for the purpose of reselling
such properties for the purpose of ultimately realizing capital gains. Accordingly, A.J. Industries contends that the fact that it is a conglomerate
is irrelevant in this appraisal action, and that as in the case of arriving
at the net asset value of any operating company, a determination must
be made of the fair market value of its assets, namely that of its real
property, as well as that of the plants and equipment of each of its subsidiaries arrived at on a breakdown basis.
Tannetics' argument, at first glance, commands attention, namely
that a modem conglomerate is more readily and profitably liquidated
through the sale of the shares of stock which it owns in each of its subsidiaries, and that therefore the value of the assets of a conglomerate are
to be found in the value of the shares of stock which it owns in each
subsidiary rather than in the plant and equipment of each such
subsidiary.
I conclude, after due deliberation, that if AJ. Industries' ownership
of the stock of each of its subsidiaries were less than 100%, Tannetics'
argument would be more convincing. However, the sale of the shares
of stock of each subsidiary, when sold to a single purchaser, would effect
the sale of each subsidiary as a single viable entity, and it would appear
to follow that such a sale would include some other greater value over
and above that of the aggregate value of all of its shares, namely a going
concern value.
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[1-3] First of all, the valuation of stock on a going concern basis is
the ultimate objective of an appraisal proceeding, Tri-Continental Corporation v. Battye, Del. Supr., supra, and in arriving at this result, consideration is to be given to the net asset value of the stock involved, it
being settled in Delaware that net asset value is the equivalent of theoretical liquidation value, or, in other words, the value of corporate assets on
the basis of a fair market value of the date of merger, Poole v. N. V.
Deli Maatschappij, supra,2 or, stated another way, ".

.

. the value to

which the share [being appraised] would be entitled upon the company
going out of business.", Tri-Continental Corp. v. Batlye, supra. Accordingly, the fair market value of corporate assets constitutes the value of
the total of its physical assets as distinguished from the value of the
business itself, namely its going concern value, see Poole v. N. V. Deli
Maatschappij, supra, in which the Supreme Court of Delaware noted:
"An appraisal of going-concern asset value requires an allowance for an intangible-an addition to or subtraction from the
value of the physical property-for the proved capacity or incapacity of the property to operate and to earn. It represents
value of the business as distinguished from value of the plant;
it involves earning power and financial condition of the corporation; it is often computed by adding or subtracting an allowance based on a certain percentage of the physical valuation.
2 Orgel on Valuation Under Eminent Domain (2d Ed.) 37-44,
120-141, 235-236."
"Obviously, going-concern asset value is comparatively an
ethereal concept, and the appraisal thereof is a highly speculative
and conjectural process. We are satisfied that fair market
value, so well formulated in the law of eminent domain, furnishes
a more concrete and workable rule for appraisers, lawyers, and
judges. Any allowance for earning power of the assets or value
of the business, deemed necessary under the circumstances of
a given case, is best left to the court's consideration of earnings
as an independent element of stock value and to the court's
exercise of the weighting function."
Tannetics recognizes that a sale of all of the stock of a particular
subsidiary to a purchaser would necessarily involve the transfer of all
elements of ownership, including the going concern value represented by
such stock. However, it contends that the necessary inclusion of all
2. Fair market value has been defined in the cited case for appraisal purposes
as the price which would be agreed upon by a willing seller and a willing buyer
under usual and ordinary circumstances, after consideration of all available uses and
purposes, without any compulsion upon the seller to sell or upon the buyer to buy.
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elements of value in the market price that could be obtained for the subsidiary is far different from the going concern asset value approach
rejected in the cited case. Tannetics reasons, however, that since net
asset value is a theoretical liquidating value and the same as fair market
value, any going concern element included therein would be realizable
upon a theoretical liquidation, whereas the value of the assets to the corporation owning them would not be realizable on a theoretical liquidation and therefore cannot properly be made the basis for valuation of
corporate assets. While I agree that stock itself can, of course, be an
asset, the case from which such principle derives is distinguishable from
the case at bar, namely Tri-Continental Corporation v. Battyc, supra, in
which the corporation involved was a closed-end investment company
with leverage, engaged in the business of investing in the stock market
generally in an endeavor to acquire and hold a cross-section of the market, investments being made primarily from the view of capital appreciation. Whereas here, A.J. Industries is not engaged in the business of
acquiring and holding a cross-section of the stock market with readily
liquid, diversified investments, but rather concerned with acquiring a
100% ownership of various businesses for the purposes of acquiring
capital and increasing such acquisitions' earnings.

Furthermore, I fail to see the distinction sought to be made between
the going concern values of AJ. Industries' subsidiaries and the going
concern value of A.J. Industries itself, since such corporation does not
manufacture, produce or engage in any activity other than holding and
overseeing the assets of its subsidiaries, the going concern value of AJ.
Industries being nothing more than the collective going concern values
of its subsidiaries. Accordingly, I cannot accept Tannetics' contention
regarding the assets of the conglomerate A.J. Industries, and its net
asset valuation, believing that a valuation on a breakdown basis is
appropriate.
There is disagreement between the parties only as to the valuation
of AJ. Industries' real property, both operating and non-operating, as
well as of its intangibles which include a number of patents and government contracts. The values of other assets have been agreed to by
stipulation. A.J. Industries' own evaluations and those of American
Appraisal, which undertook valuation of the real property on behalf of
Tannetics, are corroborative of one another and are therefore accepted
for purposes of this appraisal. The total market value of the various

non-operating real properties of AJ. Industries may therefore be fixed
at $10,534,000. This value includes the contract value of $4,500,000 on
the Oceanside, California property because what could be more indicative of the market value of real estate than a purchase agreement for
such property. Also included are the values of mineral rights of both
the Mariposa and Sonora properties which contain substantial ore reserves. The value of the operating real property of AJ. Industries on
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the other hand, is $7,811,000, bringing the aggregate real property value
for A.J. Industries to a total of $18,345,000.
[4] There is, however, disagreement over the value of intangibles,
specifically, the value, if any, of certain government contracts and patents
held by several of the subsidiaries. A.J. Industries contends that no
dollar value can be placed upon them, whereas Tannetics values them at
$1,263,000. I conclude that there is value in such contracts and patents
capable of estimation. However, I am not convinced that the value of
the contracts is as high as Tannetics claims. The contracts, for appraisal
purposes, were placed into five categories: the first included only those
contracts in effect on March 31, 1977 ($400,000); the second included
a contract which while not yet awarded, market dominance virtually assured its award ($295,000); the third included higher risk contracts
than the first two categories ($293,000) and; the fourth and fifth categories included contracts which are considered too speculative to value.
Contracts which present a higher risk than those of category number
two strike me as being too speculative for valuation. Therefore, the
$293,000 of category three will be deleted bringing the total value of
the contracts to $695,000.
The patents also have a certain worth and are capable of valuation.
In view of the fact, however, that American Appraisal's figures are preliminary valuations only, I will select the conservative end of the range
of values estimated by them. Therefore, I will assign a value of $200,000
to these patents. The total amount of intangibles therefore is $895,000.
The assets of A.J. Industries on a breakdown basis are accordingly
found to be as follows:
Category
Cash and Cash Equivalents
Accounts Receivable
Inventory
Real Property
Machinery and Equipment
Intangibles
Miscellaneous Assets
Total

Value
$ 9,301,000
$10,769,000
$12,862,000
$18,345,000
$ 4,682,000
$ 895,000
$ 318,000
$57,172,000

When combined with the stipulated amount of liabilities, $14,417,000 the
net asset value is accordingly $42,755,000. The per share net asset
value of such properties is therefore $8.38.
Tannetics contends a weight of 60% is appropriate for such assets
arguing that A.J. Industries as a conglomerate is similar to a holding
company and therefore that the value of the corporation lies in the mere

1980]

UNREPORTED

CASES

possession of its subsidiaries and investments. The reciprocal view of
this situation is that the intrinsic value of a single business manufacturing
company lies in its ability to generate future earnings from operations
and not from the mere possession of assets, a situation which compels a
conclusion that asset value be accorded a relatively low weight. Aj.
Industries accordingly submits that no more than 1734% weight be
assigned to such assets.
[5] Although the assets of A.J. Industries have been valued on a
breakdown basis, as opposed to a valuation of the separate subsidiaries
as independent entities, this does not mean that the weighting of this
factor should necessarily reflect that generally accorded to a single business manufacturing corporation. However, in view of the conglomerate
nature of A.J. Industries and its 100% ownership of its subsidiaries I
conclude that fairly significant weight must be assigned to net asset value,
the intrinsic value of A.J. Industries being found in the collective value
of its subsidiaries. Thus, the mere possession and ownership of the
present collection of subsidiaries creates a value which in this case can
only be reflected in the weighting of the net asset value factor. Therefore,
in order to accord Tannetics the intrinsic value of its stock which the
merger might otherwise deprive it of a weight of 45% vill be accorded
to the net asset value factor of $8.38, thereby reducing the figure to
$3.771 per share.
The case of In Re General Realty & Utilities Corporation,Del. Ch.,
52 A.2d 6 (1947) is somewhat analogous. In the cited case, the original
business was to make construction loans, purchase property for resale,
and to erect buildings for investment or resale. However, such corporation underwent a change of business purpose due to the depression of
the 1930's. Thereafter, its business consisted chiefly of owning, holding
and operating office buildings, apartment houses, store properties and
hotels through subsidiary corporations. General Realty's sole income
being derived from these various subsidiary operations, its assets were
given a weight of 50%.
As in the cited case, circumstances have required a change in A.J.
Industries' business operations, which apparently began with the installation of Mr. O'Keefe as president in 1974. Theretofore, Aj. Industries
had been following a program of acquisition and sale of subsidiaries.
Under Mr. O'Keefe's leadership, by the time of the merger, the conglomerate had been reduced to the six subsidiaries involved here, whose
purpose thereafter was to produce income rather than the holding of
businesses for resale, its income thereafter consisting solely of that derived
from the operations of its various subsidiaries. Therefore, I conclude
that a weighting of 45% to assets is appropriate.
Tannetics and A.J. Industries are in basic agreement as to the
amount of earnings per share for the latter's stock for the five fiscal
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years preceding the merger date,3 however, they differ as to the method
to be used to calculate the latter's earnings value. Tannetics contends
that A.J. Industries essentially became a different corporation after certain
managerial changes came about principally as a result of the election of
Mr. O'Keefe as president in 1974, and that these two factors make an
earnings history longer than three years meaningless for the purpose of an
earnings' valuation. Furthermore, Tannetics contends that the fiscal
year immediately preceding the merger (fiscal year ending 3/31/77)
should be double weighted in computing such average. Earnings so
calculated came to $.60 per share. However, Tannetics then seeks to
introduce a factor into the calculation representing a hypothetical redeployment of non-productive assets not needed in any current operation.
On the basis of such redeployment of assets, the earnings per share
figure was calculated to be approximately $1.04 rather than $.60 per share.
Applying the multiplier agreed upon the earnings value per share, according to Tannetics, comes to $7.28. A.J. Industries, on the other
hand, contends that the earnings per share should be averaged in accord
with traditional Delaware precedents namely for the five fiscal years
immediately preceding the merger and when the proper multiplier is
thereafter applied, arrive at what is the earnings value for A.J. Industries' stock. According to such calculations, $.31 is the average per
share earnings for the appropriate five years and the multiplier should be
7. Accordingly, the earnings value of A.J. Industries should be fixed
at $2.17 per share over the period in question.
[6-71 The law in Delaware regarding the procedure to be followed to
reach an earnings evaluation is well settled. The earnings for appraisal
proposes are to be determined by averaging the corporation's earnings
over a reasonable period of time. This determination is based upon
historical earnings rather than prospective earnings, and the customary
period of time over which to compute such average is ordinarily fixed at
the five-year period immediately preceding the merger, FrancisI. duPont
& Co. v. Universal City Studios, Inc., Del. Ch., 312 A.2d 344 (1973),
aff'd, Universal City Studios, Inc. v. FrancisI. duPont & Co., Del. Supr.,
334 A.2d 216 (1975).
The number of years over which the average is taken, however, may
be shortened or expanded when appropriate but only in the most unusual
situation, Adans v. R. C. Williams & Company, Del. Ch., 158 A.2d 797
(1960). Such an unusual situation does not, in my opinion, exist here,
the fact that fiscal year 1977 was the first year in which the benefits of
3. The earnings (losses)
the merger were as follows:

per share for the five years immediately preceding
1973
1974
1975
1976
1977

.28
(.36)
.43
A9
.72
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such changes began to evidence themselves, as Tannetics urges, being, in
my opinion, an insufficient reason to change the Delaware policy of
averaging earnings over the five years immediately preceding the merger.
And while it may be true, as Tannetics contends, that 1977 is the most
appropriate fiscal year for evaluating AJ. Industries' future prospects,
this would affect only the choice of the capitalization factor or multiplier,
and not the period of time over which the earnings are to be averaged.
Universal City Studios, Inc. v. Francis I. duPont & Co., supra, and
Bell v. Kirby Lumber Corporation, Del. Ch., 395 A.2d 730 (1978).
AJ. Industries' earnings over the five year period are, in my opinion,
representative of the company's performance of a small conglomerate
involved in a process of divesting unprofitable businesses in order to
improve its financial standing. The adoption of Tannetics' shorter averaging period would reflect only the result of these changes and not the
change itself. To do this would be, in my opinion, to distort the meaning
of the historical earnings of A.J. Industries. While such corporation
perhaps has a new appearance and purpose, A.J. Industries is not a new
company. To shorten the averaging period would therefore defeat a
purpose behind the practice of averaging earnings over a five year period,
which is namely to balance any changes or exmtraordinary profits and/or
losses which might otherwise distort the earnings data. It is for these
reasons that the use of shorter earnings periods generally are not countenanced, FrancisI. duPont & Co. v. Universal City Studios, Inc., supra.
Taking therefore the average earnings per share for the five years
immediately preceding the merger and applying a multiplier of 7 an earnings value for A.J. Industries' stock of $2.17 per share is arrived at. A
weight of 40%o will be assigned to this earnings value factor reflecting
the fact that although mere possession of its subsidiaries accounts for a
large portion of AJ. Industries' intrinsic value, the earnings which those
subsidiaries produce is also a significant factor in A.J. Industries' strength
and future growth.
The third major value factor to be considered in this appraisal proceeding is the market value of the stock here in issue. Tannetics contends
that the market for A.J. Industries stock is unreliable as a measure for
arriving at the intrinsic value of the stock in issue and should therefore
be given minimal weight, namely 10%. Specifically, they contend as
follows: The disclosures of information by A.J. Industries necessary to
reach an intelligent opinion as to market value were, according to petitioner, allegedly insufficient, inter alia, to account for A.J. Industries
having become an attractive merger/takeover candidate. In other words,
a conglomerate form of business is inherently difficult to value in the
market place. Factors such as the absence of sophisticated investors,
erratic market price and a low and steadily decreasing dollar volume of
trading for AJ. Industries' stock all indicate the unreliability of the
market place for fixing a value on A.J. Industries' stock as a means of
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determining its intrinsic value. That these obstacles to using market value
as a test were also recognized by A.J. Industries' management and by
Shearson Hayden in its evaluation report, allegedly gives credence to its
contention, according to Tannetics.
AJ. Industries contends, on the other hand, that the investing public
was kept informed, to the extent possible, of significant developments
affecting the company and that the pre-merger trading in A.J. Industries'
stock was in fact free, fair, uncontrolled and relatively active and was
therefore a reliable indicator of what the investment community thought
a share of A.J. Industries stock to be worth. That value, the latter submits, was $2.77 per share, which was the mean price for which such
shares sold during the thirty days preceding the announcement of the
proposed merger. Furthermore, they contend the market value should
be given a weight of at least 42.5% since it is through the market place
that an investor would most likely receive a return on his investment,
Gibbons v. Schenley Industries, Inc., Del. Ch. 339 A.2d 460 (1975).
[8-9] For appraisal purposes, the market price for stock subject to
an appraisal as here is that which existed immediately prior to the formal
announcement of an intention to merge, Levin v. Midland-Ross Corporation, Del. Ch., 194 A.2d 50 (1963), In Re Olivetti Underwood Corporation, Del. Ch., 246 A.2d 800 (1968), and Gibbons v. Schenley
Industries, Inc., supra. However, the parties differ over whether that
value is the average price over a thirty day period immediately preceding
the announcement of the proposed merger or whether it is the closing
price on the day before the announcement.
I conclude that the appropriate market value is $3.125 per share, the
closing price for the stock on the day before the announcement of the
proposed merger and not a thirty day pre-announcement average of $2.77
per share. Compare Levin v. Midland-Ross Corporation, supra.
[10] I am satisfied, however, that the record supports Tannetics'
contention as to the unreliability of A.J. Industries' market price as a
value factor, namely that a conglomerate is not easily susceptible to
valuation by the market, a factor recognized in Graham, Dodd, Cottle &
Tatham, Securities Analysis, p. 699 (4th ed. 1962), and stocks which
have been traded at low market prices, as here, fail to attract the attention of brokers, thereby decreasing investor awareness of the future
possibilities of such stocks.
The prices for which A.J. Industries' stock traded during the year
prior to the announcement of the merger was very erratic ranging from
a low of $1.75 per share to a high of $4.00 per share. Furthermore, I
view the following summary of A.J. Industries' trading activity by Shearson Hayden not only appropriate but convincing and therefore the Court
adopts it as comporting with its views as to the significance of market
value here.
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"The relative value of trading in A.J. shares together with
a number of other factors including a new management group
with demonstrated commitment and accomplishment in terms of
terminating unsuccessful A.J. enterprises and resolving related
disputes, the recent addition to the board of a director experienced in corporate acquisition activities, a recent corporate history of limited dissemination of shareholder information, the
relatively brief period of market availability of reported financial
results reflecting the improved circumstances of the company, the
absence of institutional investor interest in the stock and the
fact that the market was unaware of any internal or external
prospects of A.J. as a takeover candidate lead us to conclude
that the trading prices on the New York Stock Exchange during August were unlikely to reflect fair value of the AJ. common shares. Accordingly, we note the closing price of $3.125
per share on August 31, 1976, but would be inclined to discount
heavily its significance as an indicator of fair value of A.J. common stock."
Because I am not satisfied as to its overall reliability here, a weight of
15% will be assigned to market value of $3.125 per share.
In summary, the intrinsic value of a share of stock of A.J. Industries,
Inc., exclusive of any value arising from the accomplishment or expectation of the merger, is determined to be as follows:
Value Factors
Assets
Earnings
Market

Value
8.38
2.17
3.125

Weight
45%.
40%
15%

Value Per Share

Nct Valce
3.779
.868
.469
$5.116

On notice a form of order may be submitted in accordance with the
foregoing.
POMERANCE v. ARMSTRONG
No. 5613
CITRON v. MORRISON-KNUDSEN CO.
No. 5634
Court of Clancery of the State of Delaware, New Castle

July 17, 1979
Two derivative actions were joined to consider a like motion by
certain individual defendants to quash service of process and dismiss the
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complaints against them for lack of personal jurisdiction. The motions
questioned the constitutional due process limitations of service of process
pursuant to DEL. CODE ANN. tit. 10, § 3114 which provides that acceptance of a position as a director of a Delaware corporation constitutes
consent by such director to personal jurisdiction in the State of Delaware
when he is sued in connection with his office as director.
The Court of Chancery, per Vice-Chancellor Brown, held that the
statute in question is not rendered unconstitutional where the state has
statutorily expressed a strong interest in supervising the activities of
directors, entities created under Delaware law, even though the directors
may be nonresidents. The motion to quash to the extent that it relied on
the unconstitutionality of the statute was denied.
1. Courts 0-

12(2)

The minimum contacts necessary to justify personal jurisdiction over
nonresidents may arise out of a statutory relationship derived from the
voluntary and knowing acceptance of a fiduciary position in a corporation
existing by virtue of the laws of the forum state.
2.

Courts C-

12(2)

Where a motion to quash service for lack of personal jurisdiction is
heard, under the minimum contacts standard, the interests of the forum
state that has statutorily expressed a strong interest in supervising the
conduct of officers of legal entities created under its laws, and the interests of the plaintiff in proceeding in that forum outweighs the other essential consideration of whether the quality and nature of the nonresident
defendant's activity is such that it is reasonable and fair to require him
to conduct his defense in the forum state.
3.

Courts 0-

12(2)

State personal service statute is not rendered unconstitutional because a nonresident Delaware corporation director has never set foot in
Delaware or that no act related to the causes of action alleged took place
in Delaware.
BROWN,

DEL. CODE ANN. tit. 10,

§ 3114.

Vice-Chancellor

In these companion derivative actions (one is also being asserted as

a class action) certain of the individual defendants have moved to quash
service of process and to dismiss the complaints against them for lack of
personal jurisdiction. For now, the motion deals only with the validity
of service of process under 10 Del. C. § 3114, the recently enacted statute
which provides that acceptance of a position as a director of a Delaware
corporation constitutes consent by such director to personal jurisdiction
in this State whenever he is sued in connection with his office as director.
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In the main, the issue presented by this motion centers around the 47th,
and last, footnote to the majority opinion in Shaffer v. Heitner, 433 U.S.
186, 97 S. Ct. 2569, 53 L. Ed. 2d 683 (1977). For the reasons set forth
hereafter, I reach the conclusion that service of process under § 3114
does not violate Due Process limitations as announced in Shaffer and,
accordingly, I deny the motion to the extent that it relies on the alleged
unconstitutionality of the statute.
It is common knowledge that § 3114 came into being as a direct
result of the decision in Shaffer v. Heitner. In pertinent part, the statute
provides as follows:
"Every nonresident of this State who after September 1,
1977, accepts election or appointment as a director, trustee or
member of the governing body of a corporation organized under
the laws of this State or who after June 30, 1978, serves in such
capacity and every resident of this State who so accepts election
or appointment or serves in such capacity and thereafter removes his residence from this State shall, by such acceptance
or by such service, be deemed thereby to have consented to the
appointment of the registered agent of such corporation (or, if
there is none, the Secretary of State) as his agent upon whom
service of process may be made in all civil actions or proceedings brought in this State, by or on behalf of, or against such
corporation, in which such director, trustee or member is a necessary or proper party, or in any action or proceeding against
such director, trustee or member for violation of his duty in
such capacity, whether or not he continues to serve as such
director, trustee or member at the time suit is commenced. Such
acceptance or service as such director, trustee or member shall
be a signification of the consent of such director, trustee or
member that any process when so served shall be of the same
legal force and validity as if served upon such director, trustee
or member within this State and such appointment of the registered agent (or if there is none, the Secretary of State) shall be
irrevocable."
Prior to the decision in Shaffer, personal jurisdiction over nonresident directors had been accomplished by means of the sequestration of
stock interests, or other ownership interests, held by the nonresident
directors in the corporation. Pursuant to 10 Del. C. § 366 and the longstanding practice of many years, this compelled the nonresident defendants
to enter a personal appearance and submit to in pcrsonam jurisdiction in
order to obtain a release of their sequestered property interests. In
Shaffer v. Heitner, supra, it was held that this procedure could no longer
pass constitutional muster and that henceforth all assertions of state-court
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jurisdiction must be evaluated according to the "minimum contacts"
standards set forth in International Shoe Co. v. Washington, 326 U.S.
310, 66 S. Ct. 154, 90 L. Ed. 95 (1945). Having thus stated the law,
the United States Supreme Court, in part IV of its opinion, proceeded
to analyze the service by means of sequestration attempted against the
individual defendants in Shaffer, and concluded that there was no basis
on which to uphold it as a means of obtaining in personam jurisdiction
when measured against the aforesaid "minimum contacts" standard which,
in turn, is itself buttressed upon "traditional notions of fair play and substantial justice." Delaware responded with the enactment of § 3114.
Here the individual defendants take the position that the enactment
of § 3114 has accomplished nothing to overcome the lack of minimum
contacts found by the United States Supreme Court in Shaffer. It is
conceded that they have never set foot in Delaware and that no act related to the causes of action alleged against them took place in Delaware.
Their only relation or personal contact with Delaware, if any, comes
from the fact that they took office as directors of the defendant MorrisonKnudsen Company, Inc., at such time as to fall within the coverage of
§ 3114, and thus with notice of its existence and purpose. In short, the
individual defendants argue that they have no more contacts with Delaware than did the individual nonresident defendants in Shaffer. Moreover, it is their contention that in Shaffer it was specifically held that
being an officer or director in a Delaware corporation, and thereby accepting the protection and benefits conferred on such persons by statute,
did not constitute such a relationship or contact as would permit an
exercise of state-court jurisdiction. In other words, they argue that the
basis on which § 3114 attempts to bring about personal jurisdiction over
a nonresident, namely, by virtue of his status as a director in a Delaware
corporation, has already been found in Shaffer to be insufficient to support an exercise of in personam jurisdiction in this very Court.
Plaintiffs, on the other hand, take the position that when the United
States Supreme Court speaks, its word should be accepted to mean something. At 433 U.S. 216 the majority opinion makes the following
observation:
"Appellants have simply had nothing to do with the State of

Delaware. Moreover, appellants had no reason to expect to be
haled before a Delaware court. Delaware, unlike some States,
has not enacted a statute that treats acceptance of a directorship as consent to jurisdiction in the State."
In the aforementioned footnote accompanying the last sentence quoted
above, reference is made to statutes in Connecticut, North Carolina and
South Carolina which make acceptance of a directorship consent to personal jurisdiction in the state in the same basic manner as, now, does

§3114.
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Plaintiffs suggest that such statutes are nothing more than an extension of the principle that parties to a contract may agree in advance to
submit themselves to the jurisdiction of a given court and to do so by
means of giving their consent to have service of process upon a named
person within the jurisdiction of the court constitute personal service
upon them. National Equipinent Rental, Ltd. v. Szukhent, 375 U.S.
311, 84 S. Ct. 411, 11 L. Ed. 2d 354 (1964). They treat the footnote
reference to such statutes by the Supreme Court as an indication to Delaware of the means it should have employed (as opposed to sequestration)
if it desired to have the nonresident directors of its corporations brought
before Delaware courts to answer charges of fiduciary indiscretion. They
say that since Delaware has followed the Supreme Court's veiled suggestion by enacting § 3114, there can now be no doubt as to the constitutional validity of service of process accomplished in compliance with
the statute.
The anomaly resulting from the foregoing contentions of the parties
is that both sides are relying on the Shaffer decision in support of their
respective positions, the individual defendants contending that § 3114 is
unconstitutional to the extent that it purports to confer personal jurisdiction based upon no greater contacts with Delaware than those which
were found insufficient in Shaff r, and the plaintiffs suggesting that
service under § 3114 dearly comports with constitutional due process
since it tracks the type of director consent statute cited with approval
in Shaffer, thereby filling the void in Delaware law which was found
to be fatal by the Supreme Court in Shaffer. In view of this, it seems
necessary to attempt to dissect part IV of the Shaffcr decision in an
effort to determine which of the two positions seems the more reasonable.
At the outset of part IV it was noted that under the sequestration
procedure, Delaware based its assertion of jurisdiction solely on the
presence of the nonresident's property in Delaware. This was held insufficient under the facts of that case since (1) property itself was not
the subject matter of the litigation and (2) the underlying cause of
action was in no way related to such property. For jurisdiction to exist,
it was pointed out, some other foundation was necessary.
It was then noted that there was no contention that the nonresidents
had ever set foot in Delaware or that any act related to the cause of
action had taken place in Delaware. It was recognized, however, that
the plaintiff was relying on the argument that the nonresident defendants
in Shaffer were officers and directors of a Delaware corporation, and
that this provided sufficient "contacts, ties or relations" with Delaware
to give its courts jurisdiction over them in a stockholder derivative
action. This argument was premised on Delaware's supposed "strong
interest" in supervising the management of its corporations, such interest deriving from the fact that Delaware law defines the obligations
owed to a corporation by its officers and directors. In order to protect
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that interest, the argument concluded, Delaware courts must have jurisdiction over corporate fiduciaries.
This argument was rejected by the Supreme Court. The reason
given was that the Delaware General Assembly had failed to pass any law
which asserted such a compelling state interest as the one upon which
the plaintiff was attempting to rely. The Supreme Court observed that,
to the contrary, Delaware was content to base its claim for personal jurisdiction over corporate fiduciaries on the presence of their property in the
State, and not on their status as corporate fiduciaries. This was proven
by the fact that while sequestration was the procedure most frequently
used to obtain personal jurisdiction in derivative actions, the sequestration statute was not limited to derivative suits or those involving the
action of corporate fiduciaries. It could be used to obtain jurisdiction
over any nonresident in any suit brought in equity. Since officers and
directors of a Delaware corporation are not required to own stock in the
corporation, there was no necessary relationship between owning stockthe basis for jurisdiction under the sequestration process-and holding a
position as a corporate fiduciary. Thus the sequestration procedure
failed to evince the compelling state interest such as the one upon which
the plaintiff was attempting to rely in order to establish the necessary
minimum ties or contacts to justify an exercise of in personant jurisdiction. At 433 U.S. 214, 97 S. Ct. 2586, 53 L. Ed. 2d 704 the Supreme
Court summed up its view as to the plaintiff's argument as follows:
"If Delaware perceived its interest in securing jurisdiction over
corporate fiduciaries to be as great as Heitner suggests, we would
expect it to have enacted a statute more clearly designed to
protect that interest."
The opinion then goes on to point out that even if the argument as
to Delaware's interest in regulating its corporations had been acceptable,
that argument failed to demonstrate that Delaware was a "fair forum"
for the litigation. Such a state interest would support the application
of the state's law to settle the controversy, but under the rule of Hanson
v. Denckla, 357 U.S. 235, 78 S. Ct. 1228, 2 L. Ed. 2d 1283 (1958)
the necessity of applying a state's law to a controversy does not necessarily justify an exercise of jurisdiction over the parties to the dispute.
Plaintiff suggested that by accepting position as officers and directors of
a Delaware corporation, the nonresidents fell within the requirements
of Hanson v. Denckla. Since Delaware law provides substantial benefits to corporate officers and directors, thereby providing an incentive to
becoming an officer or director in a Delaware corporation, plaintiff
argued that it was only fair that such persons be called upon to respond
in Delaware when they were accused of misusing their power.
However, the Supreme Court pointed out that this argument did
not establish that Delaware would be a fair forum for the litigation. It
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simply demonstrated again that it would be appropriate for Delaware
law to govern the obligations owed by the nonresident defendants to the
corporation and its shareholders. But the mere acceptance of the benefits that flow with becoming an officer or director in a Delaware corporation did not demonstrate that the nonresident defendants in Shaffcr
purposefully availed themselves of the privilege of conducting activities
within the forum state "in a way that would justify bringing them before
a Delaware tribunal." 433 U.S. 216, 97 S. Ct. 2586, 53 L. Ed. 2d 705.
At this point comes the passage previously quoted herein to the effect
that the nonresident defendants had simply had nothing to do with Delaware and had no reason to expect to be haled before a Delaware court
since Delaware, unlike the states referred to in the 47th footnote, had not
enacted a statute that treats acceptance of a directorship as consent to
jurisdiction in the State.
The opinion concludes by stating that it would strain reason to
suggest that by merely buying securities in a Delaware corporation one
would by implication consent to subject himself to personal jurisdiction in
Delaware on any cause of action. Since the nonresidents in Shaffer were
not required to own stock in order to become officers and directors in the
corporation, they did not, by their act of acquiring stock or other interests in the corporation, surrender their right to be brought to judgment
only in states with which they had minimum contacts.
The individual defendants here analyze the foregoing as setting forth
a two-pronged test for personal jurisdiction over nonresidents, namely,
minimum contacts with the forum state plus notice of the forum state's
intention to exercise jurisdiction. They say that the reference in the 47th
footnote to director-consent statutes in other states deals only with the
second aspect-notice. In other words, they say that Shaffer clearly
indicates that even where minimum contacts exist, there must also be
advance notice to the nonresidents that because of such contacts they
may expect to be "haled" before the courts of the forum state in an appropriate action. Otherwise, without such notice, there would be no "fair
forum" in the State asserting jurisdiction. They say that by enacting
§ 3114, Delaware has taken care of this notice requirement. However, they
argue that Delaware cannot, by means of the same statute, create the necessary minimum contacts out of the status of being a corporate director so as
to satisfy the other half of the two-pronged test. They say that this is so
because the Supreme Court, in Sluzffer, clearly held that being an officer
or director in a Delaware corporation, standing alone, was not enough
to satisfy the minimum contacts standard.
I do not read the Slmifer decision as going as far as the individual
defendants suggest. I think that it must be viewed in the setting in
which it was rendered. That setting included an absence of any legislative expression which would have supported any tie or relationship between Delaware and the nonresident directors of its corporations, to-
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gether with an attempted exercise of jurisdiction which was based upon
the ownership of stock and which in no way was premised on the status
of the nonresidents as officers and directors of a Delaware corporation.
In that setting it was held that being a director or officer of a Delaware
corporation could not bridge the gap and supply the necessary tie or
contact so as to validate service of process against that particular category of nonresidents under a statute which purported to exercise jurisdiction against any and all persons based upon their ownership of personal property having its situs in Delaware.
[1] Because of this, I do not understand Shaffer to mean that the
door is hereafter closed to any thought that being a director in a Delaware corporation can support a finding of the minimum contacts required
by International Shoe. Nor do I interpret the decision in Shaffer to
mean that the minimum contacts necessary to justify jurisdiction over
nonresidents can never arise out of a statutory relationship derived from
the voluntary and knowing acceptance of a fiduciary position in a corporation existing by virtue of the laws of the forum state. The references
in the 47th footnote would seem to indicate to the contrary.
Moreover, to the extent that such jurisdiction over nonresidents is
governed by "traditional notions of fair play and substantial justice," it
would seem that it could now be said that one who, with knowledge of
the existence of § 3114, elects to assume or continue the duties and responsibilities of a director of a Delaware corporation, and who also elects
thereby to take advantage of such benefits and protections as are afforded
by the law applicable to Delaware corporations, has purposefully availed
himself of the privilege of conducting activities in which Delaware has a
strong interest (now statutorily expressed) and as to which, in fact as
well as in legal theory, Delaware has a heavy responsibility for supervising to the extent that it has permitted, under its authority, the creation
of a legal entity in which the public at large may become involved.
[2] Under the minimum contacts standard, the interests of the
forum state and the interests of the plaintiff in proceeding in that forum
must be balanced against the essential consideration of whether the quality and nature of the nonresident defendant's activity is such that it is
reasonable and fair to require him to conduct his defense in the forum
state. Kilko v. CaliforniaSuperior Court, 436 U.S. 84, 98 S. Ct. 1690,
56 L. Ed. 2d 132 (1978). Measured against this criterion, and in the
light of the benign reference in Shaffer to existing statutes in other states
which purport to authorize jurisdiction over non-resident corporate officers in a manner similar to that authorized by § 3114, and for the other
reasons set forth herein, I am persuaded that § 3114 is not rendered
unconstitutional by the decision in Shaffer despite the arguments of the
individual defendants to the contrary.

