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GETTY REFINING & MARKETING CO. v. OIL CHEMICAL &
ATOMIC WORKERS INTERNATIONAL UNION,
LOCAL #8-898
No. 6081
Court of Chancery of the State of Delaware, New Castle
February 1, 1980
An order limiting peaceful picketing to a peaceful number of pickets
can be rescinded upon a clear showing of violence on or in the vicinity of
the authorized picket line. The court held that a large degree of violence
must be shown in order to disregard a constitutional right to express one's
views by picketing. Where there is not a long history of extreme violence,
the defendant's rights to freedom of speech as well as peaceably to assemble
must prevail over the rights of the plaintiff not to be bothered with
demonstrators.
1.

Labor Relations

0--

825

Where there is a clear showing of violence on the picket lines and in
order to prevent the continuance of such violence, the court will rescind
its authorization for the placing of pickets.
2.

Constitutional Law

0

275(2)

The fourteenth amendment still leaves the state ample discretion in
dealing with manifestations of force in the settlement of industrial conflicts.
3.

Labor Relations

C

818

Constitutional Law

C==' 90.1(7)

This case does not demonstrate the degree of violence necessary to
persuade the court to disregard what is normally a constitutional right to
express one's views by picketing.
4.

Labor Relations

O== 818

When there is not a long history of violence, the defendants' rights to
freedom of speech as well as to peaceably assemble must prevail over the
rights of plaintiffs not to be bothered by demonstrators.
MARVEL,

Chancellor

On January 16, 1980, counsel representing the opposing parties in the
above litigation consented to the entry of a final order limiting peaceful
picketing at the plant of the plaintiff Getty Refining and Marketing Corn-
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pany to a fixed number of pickets at each gate leading in to such facility,
the Catalytic Intersection at School House Road gate being authorized to
have four pickets posted.
In the early morning of January 30, 1980, in addition to the four
authorized pickets on line at the Catalytic Intersection at School House
Road gate, up to two hundred and more demonstrators congregated in
the vicinity of such gate, and acts of violence occurred, including rock
throwing and the placing of tires and other objects on the road leading to
the plant here in issue. One rock broke the windshield of the car of a
State Trooper, and the person who threw such rock, having been apprehended by the State Trooper on duty, such offender was forcibly released
from arrest by the large mob at the site.
At a hearing that afternoon the Court was persuaded that the presence
of up to two hundred and more demonstrators in the areas of the Catalytic
Intersection at School House Road was not a mere coincidence but was
designed to be in concert with and in support of the four authorized pickets
on duty at such location.
[1] Accordingly, because of the clear showing of violence on or in
the vicinity of the authorized picket line, disclosed by affidavit as well as
by photographs and video tape, this Court, in order to prevent the continuance of violence on said picket line, until it could be assured that violent
support of authorized peaceful picketing has been withdrawn, (being of the
view that it would be naive not to discern a connection between the strike
at Getty and the outpouring of up to two hundred milling protestors at
the Catalytic Intersection at School House Road), rescinded the authorization for the placing of four pickets at the Catalytic Intersection in order
to eliminate the violence which had occurred that morning in the vicinity
of such gate.
[2] As stated in the case of Alteinose Construction Company v.
Building & Construction Trades Council, Pa., 296 A.2d 504 at 513:
"Appellants contend that there was no evidence specifically
linking them with many of the alleged acts of misconduct. We
think the record is to the contrary. Again a passage from Justice
Frankfurter's opinion in Meadowmoor is apposite: 'These acts
of violence are neither episodic nor isolated. Judges need not be
so innocent of the actualities of such an industrial conflict as this
record discloses as to find in the Constitution a denial of the right
of Illinois to conclude that the use of force on such a scale was
not the conduct of a few irresponsible outsiders. The Fourteenth Amendment still leaves the state ample discretion in dealing with manifestations of force in the settlement of industrial
conflicts. And in exercising its power a state is not to be treated
as though the technicalities of the laws of agency were written
into the Constitution. . . . It is true that of a union as of an
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employer that it may be responsible for acts which it has not
expressly authorized or which might not be attributable to it on
strict application of the rules of respondeat superior. [citing
cases].' Meadowmoor, supra, 312 U.S. at 295, 61 S. Ct. at 555.
"We agree with the lower court that, as in Meadowmoor,
defendants' actions involved more than a few isolated incidents of
misconduct; rather it demonstrated a pattern of violence coupled
with intimidation, harassment, and fear which would inevitably
turn even peaceful picketing to violence. While the number of
incidents, the total property damage, and the injuries inflicted in
this case may fall short of those in Meadowntoor, it must be
borne in mind that defendants' conduct transpired during the
short period of six months, while the dairy workers in Meadowmoor wreaked their havoc over four years. The intensity of the
violence here is at least as great, if not greater, than was that in
Meadowinoor. See also Local #612, International Brotherhood
of Teamsters v. Bowman Transp. Co., Inc., supra,"
[3] However, I conclude that regardless of whether or not the Taftflartly Act and the case of Carbon Fuel Company v. United Mine
Workers, 400 Sup. Ct. 410, have changed the rule of respondeat superior
in a situation such as the one at bar or is merely concerned with responsibility for "wildcat" strikes and the like, that this case does not now
demonstrate to any extent the degree of violence which persuaded the
courts in the cases of Milk Wagon Drivers U. v. Meadoumoor Dairies,
312 U.S. 287, and Alternose Construction Company v. Building & Construction Trades Council, supra, to disregard what is normally a constitutional right to express one's views by picketing. Thus, in the first cited
case, Justice Frankfurter, speaking for the majority, noted:
"Besides peaceful picketing stores handling Meadowmoor's
products, the master found that there had been violence on a considerable scale. Witnesses testified to more than fifty instances
of window-smashing; explosive bombs caused substantial injury
to the plants of Meadowmoor and another dairy using the vendor
system and to five stores; stench bombs were dropped in five
stores; three trucks of vendors were wrecked, seriously injuring
one driver, and another was driven into a river; a store was set
on fire and in large measure ruined; two trucks of vendors were
burned; a storekeeper and a truck driver severely beaten;
workers at a dairy which, like Meadowmoor, used the vendor
system were held with guns and severely beaten about the head
while being told "to join the union ;' carloads of men followed
vendors' trucks, threatened the drivers, and in one instance shot
at the truck and driver. In more than a dozen of these occurrences, involving window-smashing, bombings, burnings, the
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wrecking of trucks, shootings, and beatings, there was testimony
to identify the wrongdoers as union men. In the light of his
findings, the master recommended that all picketing, and not
merely violent acts, should be enjoined. The trial court, however, accepted the recommendations only as to acts of violence
and permitted peaceful picketing. The reversal of this ruling by
the supreme court, 371 Ill. 377, 21 NE(2d) 308, directing a
permanent injunction as recommended by the master, is now
before us."
The violence enjoined in the case of Milk Wagon Drivers Union v.
Meadownwor Dairies,Inc., supra, had persisted for four years until finally
enjoined, and in the case of Altenzose Construction Co. v. Building &
Construction Trades Council, supra, for a substantially shorter but nonetheless similarly violent time.
[4] In the case at bar, however, there is not a long history of extreme
violence, the present strike having been in effect for several weeks, and I
believe that the defendants' rights to freedom of speech as well as peaceably to assemble, which are guaranteed by the First and Fourteenth
Amendments to the Constitution of the United States, must prevail over
the rights of the plaintiffs not to be bothered with demonstrators.
The order entered herein on January 30, 1980, be and the same is
hereby rescinded and defendants will be permitted to place four pickets at
the Catalytic Intersection at School House Road under the same terms
and conditions as fixed in the Court's order of January 16, 1980. It is,
So Ordered this 1st day of February, 1980.

GRYNBERG v. BURKE
No. 5198
Court of Chancery of the State of Delaware, Sussex
February 5, 1980
The court of chancery, per Vice-Chancellor Brown, permitted an
interlocutory appeal from the court of chancery's denial of summary judgment. An amendment to the stockholder's voting trust agreement had
been declared invalid for failure to comply with DEL. CODE tit. 8, § 218.
The interlocutory appeal was requested since the previous decision of the
court, 410 A.2d 169 (1979), had determined a substantial issue and established legal rights between the parties.
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874(1)
198.1(2)

An interlocutory appeal is authorized where a decision has determined
a substantial issue and established legal rights between the parties. The
substantial issue is the determination that DEL. CODE tit. 8, § 218 applies
to and governs the validity of the voting trust agreement and the purported
amendment to that agreement. DEL. CODE tit. 8, § 218.
2.

Appeal and Error 0Corporations

874(1)

0:- 198.1(3)

Legal rights have been established by the prior decision that the
amendment was ineffective since such decision deprives the corporation of
the right to have the voting trust continue.
3.

Appeal and Error 0Corporations

0

870(2), 874(1)
198.1(3)

The additional element required for an interlocutory appeal is satisfied
in that two recent decisions of the court of chancery, dealing with the
creation of a voting trust under DEL. CODE tit. 8, § 218, appear to be in
conflict. DEL. CODE tit. 8, § 218.
4.

Reports

C'

(3)

It is of no significance that one of the decisions seemingly in conflict
is not "officially" reported. However it came about, it is reported, it is
known to the corporate bar, and it has been relied upon by corporate
counsel.
BROWN, Vice-Chancellor

Having considered your briefs and arguments on the matter, I have
concluded that it is appropriate to permit an interlocutory appeal from the
decision of December 11, 1979 and the order to be entered thereon. I am
satisfied that the requirements of Supreme Court Rule 42 have been met.
[1] It seems to me to be without question that the aforesaid decision
has determined a substantial issue and established legal rights between the
parties. The substantial issue-and the one as to which the interlocutory
appeal is sought-is the determination that 8 DeL C. § 218 applies to and
governs the validity of the voting trust agreement here in issue, as well as
the purported amendment to that agreement. Because of this determina-
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tion, the amendment was held to be invalid for failure to comply with the
statute. Had it been determined that § 218 was not applicable to this
particular voting trust, then there would have been no basis for holding
under the cited Delaware case precedents that the amendment was ineffective as a matter of law.
[2] It also seems to be without question that legal rights have been
established by the aforesaid decision. This is so because the decision that
the amendment was ineffective deprives the corporation of the right to
have the voting trust continue through June 1, 1981. Had the amendment
been held valid, the voting trust, carrying with it control of the corporation, would have been extended until that time. By declaring the amendment invalid, the parties are reverted to the rights and duties established
by the original voting trust agreement. By its terms, this original voting
trust ends as of February 9, 1980. Thus, by virtue of my decision, control
of the corporation will revert to the plaintiffs as of that date. In other
words, my decision, in its effect, has established that there will be no voting
trust subsequent to February 9, 1980. It is a decision which will work a
-change as to who will have the right to vote 76 per cent of the corporation's stock as of February 10, 1980. Because of this timing sequence,
the substantial issue I have determined has established the legal right to
vote a controlling stock interest in the corporation on and after February
10, 1980.
[3] As to the additional element required for an interlocutory appeal,
I think this is satisfied by the fact that the aforesaid decision results in two
recent decisions of this Court being seemingly in conflict upon the questions of (1) whether a voting trust may be created which is not governed
by § 218, (2) whether a voting trust under § 218 can be created by a
single shareholder, and (3) whether an agreement which surrenders control by means of a transfer of voting control to trustees, as opposed to an
.agreement by which control is acquired, actually creates a voting trust
under § 218. These are all legal questions, and my decision can be said
to be at odds with the decision in Fixinan v. Diversified Itidustries, 12c.,
1 Del. J. Corp. L. 171 (1976). While I feel that the two can be recon-ciled on the facts, I concede that the point is open to argument. Considerations of justice would seem to indicate that the matter should be
-resolved. Nor do I feel it of consequence that the Fixan [4] decision
is not "officially" reported. However it came about, it is reported, it is
known to the corporate bar, and it has been relied upon by corporate
-counsel. If Fixinan is the law, it should be made official and any ruling
-of mine to the contrary in this case should be effectively overruled so that
all may know hereafter.
For these reasons, I conclude that an interlocutory appeal should be
.certified by this Court pursuant to Supreme Court Rule 42, and to this end
-I ask counsel for Oceanic to submit an appropriate order.
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GRYNBERG v. BURKE
No. 5198
Court of Chancery of the State of Delaware, Sussex
February 5, 1980
Defendant's motion for stay of the court's prior decision and order,
Grynberg v. Burke, 410 A.2d 169 (1979), pending interlocutory appeal is
granted. In order for the right to appeal to have any meaning, a stay of
the decision is necessary. This is especially true where one party to the
decision would be quickly returned to control over corporate management
and policies. A supersedeas bond is also required in such a situation, but
since it is the corporation which is seeking the stay, it is the corporation
who shall furnish such bond, not the individual defendants.
The court granted the stay and required the corporation to post a
$10,000 supersedeas bond and to comply with certain conditions and terms
as specified by the court.
1.

Appeal and Error C
Corporations

458(1), 458(2)

C=z 393

A stay is inoperative if the right to appeal is to have any meaning,
especially where the decision to be stayed relates to the control of a corporate enterprise.

2.

Appeal and Error 0-

460(4)

There is no basis to require individual defendants to provide a supersedeas bond when it is the corporation which is seeking the stay.
3.

Appeal and Error <'
Supersedeas

0

465(1)
3

There is no basis to require any substantial bond from the corporation
when there are actual matters in dispute. Moreover, it would be circuitous
to require the corporation itself to put up a substantial bond and to thus
commit its assets to pay damages to those who own more than threefourths of the corporation.
4.

Appeal and Error

C-- 479(1)

Where both parties seem to have been relatively content to allow
present management to run matters during the course of litigation, the
continuance of such status will not bring about dire consequences.
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Appeal and Error

:

466

The court, as a condition to granting the stay, can require the defendants to initiate the interlocutory appeal and file opening briefs as
expeditiously as possible and require the parties to cooperate in an expedited briefing schedule on appeal.
6.

Appeal and Error C--

466

Corporations

70

C

The court, as a condition to granting the stay, can require that the
corporation issue no more stock and no more stock options, pending the
outcome of the appeal, nor allow the corporation to attempt any change in
the shareholder structure of the corporation during that period.
7.

Appeal and Error 0-

466

Corporations

182.4

0

The court, as a condition to granting the stay, may forbid the corporation to dispose of, in any manner, all or a major portion of its assets.
The court may also forbid any refinancing, liquidation, or merger agreements without plaintiffs first receiving notice and explanation.
S.

Appeal and Error 0-=- 466

The court, as a condition to granting the stay, can require the corporation to file with the court a written acceptance to all conditions.
BROWN, Vice-Chancellor
By separate written decision of this same date I have granted the
application of the defendant Oceanic Exploration Company for certification of an interlocutory appeal from my decision of December 11, 1979
and the order to be entered thereon. By this letter I deal with Oceanic's
motion for a stay of that decision and order pending the appeal.
[1] Oceanic's motion carries with it the usual outcries of impending
harm attendant to a motion to stay a decision of this Court which relates
to the control of a corporate enterprise. Oceanic says that a stay is imperative if the right to appeal is to have any meaning. With this I agree.
Absent a stay, plaintiffs will be returned to voting control of the corporation in less than a week. Thus, while the appeal is pending, even if it
is expedited, plaintiffs will have the power to attempt changes in corporate
management and policies. They will also assume some degree of power
over the prosecution of the appeal itself. In addition, since the corpora-
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tion has an option to purchase all or a portion of the plaintiffs' stock at an
established price-a circumstance which came about after plaintiffs initially
surrendered control to the voting trustees-the absence of a stay will
effectively enable plaintiffs to control a decision as to whether or not the
corporation should exercise the option to purchase their own stock. Because of the strong feelings involved in this matter, a resumption of control by the plaintiffs may bring about the voluntary departure of present
corporate personnel and thus render them unavailable to the corporation
later in the event that the corporation should prevail on appeal.
On the other hand, plaintiffs say that they are the principal beneficial
owners of the corporate asset, and to now leave it in the hands of their
opponents as lame duck management will enable the individual defendants
to plunder the corporation for their own benefit, sell off assets, etc., all of
which will be to the irreparable damage of the plaintiffs in the event that
Oceanic fails in its appeal. If a stay is to be granted-which plaintiffs
oppose-they ask that a $30 million supersedeas bond be required, with
surety, to protect plaintiffs against mismanagement during the course of
the appeal. They also ask that the individual defendants, and not the
corporation, be required to provide the bond. Having considered the
matter, I reach the following conclusions.
[2] First, I see no basis to require the individual defendants to provide a supersedeas bond since it is the corporation, and not them, which
is seeking the stay.
[3] Second, I find no basis to require any substantial bond from the
corporation, let alone a bond of $30 million. Plaintiffs are asking me to
assume that the corporation will be actively mismanaged from here on by
those in charge. At this point I can make no such finding. Factual
matters are in dispute. Plaintiffs say that the corporation is insolvent due
to the way it has been run over the past four years. Defendants say that
this is not so, and that the only reason it has survived to this point is due
to the policies initiated after the plaintiff Jack Grynberg surrendered control. Moreover, it would be circuitous to require the corporation itself to
put up a substantial bond and to thus commit its assets to pay damages
to those who own more than three-fourths of the corporation.
[41 Finally, both sides to this litigation seem to have been relatively
content to allow present management to run matters while the parties
waged annual battles on points of law. I am advised that in the several
years that this suit has been pending, plaintiffs have taken only one deposition. On the other side of the matter, Jack Grynberg's deposition was
started some three years ago, it was interrupted for reasons personal to
him (as I understand it) and it has yet to be completed. Under the circumstances, I am not convinced that a continuation of the present status
for another few months is going necessarily to bring about the dire conseSquences that the plaintiffs suddenly fear.
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Accordingly, I am satisfied that the situation can be handled fairly by
requiring a bond in the sum of $10,000 to assure that Oceanic will prosecute its appeal to effect and pay costs and otherwise abide by the judgment
on appeal if it fails in its endeavor, and by requiring it, in addition, to
comply with the terms and conditions set forth hereafter as a condition

to the granting of the stay. See Supreme Court Rule 22(2).
[5] 1. Oceanic, and the other defendants to the extent they participate, shall initiate the interlocutory appeal and file opening briefs as
expeditiously as possible without awaiting the near-expiration of any time
period established by the Rules of the Supreme Court for taking such
initial action.
2. The-defendants shall seek, and cooperate with plaintiffs in seeking,
an expedited briefing schedule on appeal, and further they shall abide by
any briefing schedule that may be established for proceedings in the
Supreme Court without employing dilatory tactics.
[6] 3. Recognizing that present management may well be retaining
its position only by virtue of the stay hereby granted, Oceanic shall issue
no more stock and no more stock options, particularly as to any of the
present individual defendants or present or incoming management personnel, pending the outcome of the appeal, nor shall Oceanic attempt any
change in the shareholder structure of the corporation during that period.

[7] 4. Recognizing that present management may well have the power
to do so solely by virtue of the stay granted hereby, Oceanic shall neither
effectuate or commit itself for any sale, lease or disposition of all or any
major portion of its assets, nor shall it enter into any agreement for merger
or consolidation with any other entity, nor any liquidation or dissolution
or major refinancing arrangement, without first giving reasonable advance
notice to the plaintiffs, through their counsel of record in this proceeding,
of the intention to do so, which such notice shall be accompanied by an
explanation of the reasons as to why such action is deemed necessary together with copies of any supporting documentation which may be necessary for the plaintiffs to reasonably understand and evaluate the proposed
transaction.

[8] 5. Oceanic shall cause a written acceptance of these conditions,
evidenced by a copy of a resolution of its Board of Directors, to be filed
with this Court as part of these proceedings.
Upon giving of the aforesaid bond, and the acceptance of the aforesaid
conditions of this interlocutory appeal, a stay of the decision of December
11, 1979, and the order entered thereon, shall be granted. Otherwise, the
appeal shall proceed without a stay being entered. Counsel for Oceanic
may submit a form of order to this effect.
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GYRNBERG v. BURKE
No. 5198
Court of Chancery of the State of Delaware, Sussex
May 16, 1980
Plaintiff sought a restraining order to prohibit a corporation from
entering a loan agreement, the purpose of which was to allow the corporation to exercise stock options and thereby gain control. Both parties
were already acting under the terms of a stay of the order of the court.
(6 DEL. J. CORP. L. 223 (1981)) which had dissolved a voting trust agreement. The stay had authorized defendant to remain in control of the
corporation subject to certain conditions. One of these conditions was
that the corporation was not to enter into any major refinancing agreement
without notice to plaintiff, majority stockholder.
The court held that where the granted stay went only to the amendment to the voting trust agreement, and did not address the stock option,
such option could not be restrained. Additionally, in the absence of evidence to the contrary and where the corporation's motives may be in good
faith, when the exercise of the loan agreement may be in the best interests
of minority shareholders and where notice must be given to plaintiff prior
to exercising such stock option, then there is no immediate threat of irreparable injury to plaintiff-majority stockholder's position. As such, the
loan agreement will not be restrained. However, plaintiff may continue
with discovery.
1.

Corporations
Injunction

, 314(1)
C---

70

The purpose of the stay was to allow for the continuity of incumbent
management and to thus provide corporation stability, but at the same
time to attempt to insure during the pendency of the appeal that incumbent
management would take no action designed to entrench or personally
benefit themselves.
2.

Action

C

68

The stay order does not prohibit the
option given by plaintiff, since the motion
made by plaintiff, and which was granted
validity of the amendment to the voting
address the validity of the option.

corporation from exercising an
for partial summary judgment
in his favor, went only to the
trust and specifically did not

1981]
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Corporations C-=- 138

One factor for the court to consider is whether management has
utilized its extended tenure under the stay to enter a loan agreement which
would give a third party an independent right in its own stead to exeercise
the option so as to assume control of the corporation.
4.

Injunctions

0=

14

A denial of a restraining order now will not prevent a similar application from being made later. An application for a restraining order will
be denied where there is no immediate threat of any irreparable injury to
plaintiff's position.
5.

Injunctions

0-

112

Where the court can foresee some attempted action in the future
based upon the terms of the agreement, it will not grant a protective order
as to the pending discovery sought by plaintiff.
BROWN, Vice-Chancellor

The current status of this case as it presently exists in this Court is
as follows:
By a decision rendered on December 11, 1979, partial summary judgment was granted in favor of the plantiff (hereinafter "Grynberg") dedaring invalid an amendment to a voting trust agreement which would
have extended the life of the voting trust through June 1981. The effect
of declaring this amendment invalid was to cause the voting trust to terminate on February 9, 1980, pursuant to the terms of the original voting
trust agreement. The effect of a termination of the original voting trust
agreement on February 9, 1980, would have been to free the entire 76%
Grynberg stock ownership interest in the defendant-Oceanic Exploration
Company from a voting trust administered by voting trustees designated
by Oceanic's management, thereby returning the voting power of the 769
stock interest, and thus voting control of Oceanic, to Grynberg.
Oceanic sought to appeal this decision, and, so as to prevent the appeal from becoming moot before argument could be made to the Supreme
Court and a decision given, Oceanic also sought a stay of the decision and
order of this Court pending the appeal. Over Grynberg's objection, such
a stay was granted by this Court by means of an order entered February
8, 1980. Among other things, this stay was granted subject to the following conditions contained in the stay order, which conditions were expressly
accepted in writing by Oceanic pursuant to a resolution of its Board of
Directors:
"3. Recognizing that present management may well be retamining its positoin only by virtue of the stay hereby granted,
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Oceanic Exploration Company shall issue no more stock and no
more stock options, particularly as to any of the present individual defendants or present or incoming management personnel,
pending the outcome of the appeal unless such issuance is pursuant to previously granted stock options, nor shall Oceanic
Exploration Company attempt any change in the shareholder
structure of the corporation during that period. The condition
in this paragraph 3 shall not be deemed to prohibit either the
free transfer of shares already issued or the exercise of the option
granted to Oceanic Exploration Company to purchase all or any
part of plaintiffs' shares.
4. Recognizing that present management may well have the
power to do so solely by virtue of the stay granted hereby,
Oceanic Exploration Company shall neither effectuate nor commit itself for any sale, lease or disposition of all or any major
portion of its assets, nor shall it enter into any agreement for
merger or consolidation with any other entity, nor any liquidation
or dissolution or major refinancing arrangement, without first
giving reasonable advance notice to the plaintiffs, through their
counsel of record in this proceeding, of the intention to do so,
which such notice shall be accompanied by an explanation of the
reasons as to why such action is deemed necessary together with
copies of any supporting documentation which may be necessary
for the plaintiffs to reasonably understand and evaluate the proposed transaction." (emphasis added)
The appeal was thereafter briefed and argued in the Supreme Court
on an expedited basis. The argument was held some eight weeks ago
and therefore a decision may well be imminent.
[1] The obvious purpose of the stay and the conditions attached
thereto was to allow for the continuity of incumbent management, and to
thus provide corporate stability, in the event that I had erred in reaching
my decision, but at the same time to attempt to insure during the pendency
of the appeal that incumbent management would take no action designed
to entrench or personally benefit themselves, or to strip Oceanic of its
value in any way, or to unnecessarily incumber it for Grynberg on his
return to control in the event that the decision of this Court was affirmed.
Attempting to cover all this in 500 words or less is a difficult task, as the
events that have since transpired clearly demonstrate.
[2] The problem here stems from the emphasized language in paragraph 3 of the stay order which does not prohibit Oceanic from exercising
an option given by Grynberg (contemporaneous with the attempted amendment to the voting trust) which purports to grant to Oceanic the right
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through June 1981 to purchase all or any part of Grynberg's 76% stock
interest at an escalating price fixed in the option agreement. The exercise
of this option could not be prohibited as part of the stay order since the
motion for partial summary judgment made by Grynberg, and which was
granted in his favor, went only to the validity of the amendment to the
voting trust and specifically did not address the validity of the option.
And this was so despite the fact that the complaint filed by Grynberg
several years ago alleged that the option, as well as the voting trust agreement and amendment, were obtained by fraudulent means. Moreover,
the decision here that invalidated the amendment was premised on purely
legal arguments and, as yet, not on any factual finding of fraudulent
inducement.
Against this background, and in purported compliance with paragraph 4 of the stay order, Oceanic notified Grynberg on April 25, 1980,
that it has entered into a written agreement with Cordillera Corporation
whereby Cordillera, on certain terms and conditions, has agreed to loan
Oceanic up to $22 million for the purpose of enabling Oceanic, if it so
desires, to exercise the option and to purchase the entire 76% Grynberg
stock interest. One of the conditions is that in the event that Oceanic
takes the loan and exercises the option, it agrees to sell two-thirds of the
shares to Cordillera at a price of $5.75 per share. Further, if Oceanic
elects not to borrow the money and thus decides not to exercise the option,
then Cordillera is given 10 days to exercise the option in its own right,
subject to the condition that it thereafter transfer one-third of any shares
it purchases from Grynberg to Oceanic free of any charge. Cordillera has
already paid Oceanic $200,000 which Oceanic gets to retain if it decides
to go through with the loan by June 1, 1980, and if Cordillera cannot produce the $22 million by that time. Oceanic, however, can extend the
agreement (and thus Cordillera's commitment) an additional six months
past June 1, 1980, by paying Cordillera $218,000 plus interest on the
$200,000 Cordillera has already paid Oceanic. If Oceanic elects not to
exercise the option, and Cordillera thereupon takes up the option so as to
exercise it itself, Cordillera must pay Oceanic an additional $300,000. If
Cordillera does this, and the option is assigned to it and is later declared
invalid for any reason by a court, then Oceanic must pay Cordillera
$500,000 as liquidated damages plus interest at 12% from the date of
such determination. Despite all this, if Oceanic can show that it has
obtained another source of funds with which to exercise the option by
May 22, 1980, it may withdraw from the agreement. By its terms, the
agreement was to become effective at 5:00 p.m. on May 2, 1980, unless
by that time Grynberg had applied for a restraining order and had made a
full presentation thereon.
Grynberg beat the deadline, and the issue now before the Court is
whether a restraining order should be entered prohibiting the agreement
from becoming effective pending further proceedings.
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The reason given by Oceanic for entering into the agreement with
Cordillera is that such action "was deemed necessary to protect the rights
and best interests of minority shareholders." And in view of the dubious
regard in which Grynberg and Oceanic's management hold each other,
such a belief by Oceanic's management may well be held in good faith on
its part. At the same time, Oceanic currently lacks the funds to exercise
the option alone. If the Supreme Court affirms the decision of this Court,
Grynberg will be returned to control of Oceanic and thus he will be cast
in a position to control a decision by Oceanic as to whether or not to
exercise the option and to purchase his own shares. The proposed Cordillera agreement, however, if valid-and if the option itself is valid-provides a means whereby Grynberg can thereafter be totally removed from
any equity interest in Oceanic in the event that the decision of this Court
is affirmed and Grynberg wins on the appeal. Moreover, since the option
provides for the purchase of three-fourths of Oceanic's outstanding common stock, and since either way Cordillera will end up with two-thirds
of that three-fourths interest, with the other one-third going back to
Oceanic as treasury stock, ownership of two-thirds of the Grynberg shares
by Cordillera will give it control of Oceanic. All it has to do is to come
uip with the money.
Furthermore, it would seem to be in the best interests of Oceanic not
to borrow the $22 million under the terms of the agreement. If it takes
the loan, it must buy all the shares from Grynberg for a price, and then
give Cordillera the right to purchase two-thirds of them for a price. The
net result is that Oceanic will have to pay a price for the one-third that
become treasury shares. However, if it chooses not to borrow the money
so as to exercise the option, and if Cordillera does exercise the option
thereafter itself, then Cordillera is bound to transfer one-third of the shares
to Oceanic free of charge and to pay it $300,000 in addition. In this event,
!Ls I understand it, Oceanic would pay nothing for the one-third that would
become treasury shares.
[3] However, the crux of the matter as I see it is that the agreement
is not simply one which will enable Oceanic to obtain the funds to exercise
the option. Rather, it gives Cordillera an independent right in its own
stead to exercise the option so as to assume control of Oceanic in the
event that Oceanic elects not to go through with the loan or, apparently,
in the event that Oceanic, for some reason, should be legally prohibited
from spending funds to exercise the option. Thus, viewed in this light,
Oceanic's management-which surely has continued in office only by virtue
of the stay order-has used its extended tenure to pass to another, should
it hereafter so choose, Oceanic's option right to buy out Grynberg's stock
interest, and it has done so in such a manner that a victory by Grynberg
on the pending appeal would be one event which would trigger the independent right in Cordillera to exercise the option itself. This is so because
an affirmance on appeal would terminate the voting trust, which in turn
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would return immediate voting control to Grynberg, which in turn would
cast dobut on the ability of Oceanic's current management to enter into a
$22 million loan thereafter, which in turn would prevent Oceanic from
exercising the option itself, which in turn would give Cordillera 10 days
to exercise the option so as to acquire control of Oceanic to eliminate
Grynberg and to return one-fourth of its outstanding stock to the corporation as treasury shares.
At the same time, while this potential has a certain ominous ring to
it, I am not convinced that it is determinative at this stage of the proceedings. Several factors enter in. For one thing, such a development
could conceivably benefit the minority shareholders since the retirement of
one-fourth of the outstanding shares of the corporation would increase the
equity participation of the minority. Their collective one-fourth interest
would become a one-third interest. For another, there is evidence in the
record that investors and lending institutions had lost faith in Oceanic
during the period before the voting trust when Grynberg was exercising
control. If true, a return to this status could be detrimental to the corporation. Thirdly, assuming arguendo that the option given by Grynberg
was not induced by fraud, that it is valid and that there is no prohibition
against its assignment, what is Grynberg's standing to complain about the
manner in which the funds necessary to exercise it are obtained? True,
if my earlier decision should prove correct, he has a right to have the
voting trust terminated and voting control of his shares returned to him.
But the option is a separate thing whereby he agreed for a period of five
years that he would give up his entire stock interest, and the voting power
that went with it, if his price could be met by the corporation.
Perhaps another Oceanic shareholder might choose to take issue with
the means selected by management to potentially bring about a buy-out of
a majority shareholder. But if the majority shareholder has signed an
agreement to sell for an established price, can he attempt to extricate himself from his bargain by attacking the propriety of the commitment made
by the corporation to raise the funds needed to pay him? And I think it
clear beyond question that Grynberg's sole motivation in this entire, prolonged litigation, is to keep his stock and to return to his former controlling position in Oceanic.
Moreover, I agree with Oceanic that on the present record Grynberg
has yet to make a sufficient- showing that he will likely prevail at a final
hearing on the merits on his claim that he entered into the option agreement only because of the fraudulent conduct of the defendants.
[4] Finally, as Oceanic concedes, a denial of a restraining order now
will not prevent a similar application from being made later. To permit
the agreement to take effect is not to approve in advance any and all
actions that may be taken pursuant to its terms. Stated another way,
even though the agreement becomes effective, there is no threat to the
current status quo until such time as an attempt is made by either Oceanic
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or Cordillera to exercise rights provided for in the document and, under
paragraph 4 of the stay order, notice must be given to Grynberg in advance of any such activity. If neither Oceanic or Cordillera attempts to
exercise the option pursuant to the agreement, Grynberg's position remains uneffected. Thus, I fail to see the immediate threat of an irreparable injury to Grynberg's position.
Based upon these considerations, the application for a restraining
order will be denied at this time. IT IS SO ORDERED.
[5] However, on the reasonable belief that the agreement between
Oceanic and Cordillera did not arise merely from a casual exercise in
draftsmanship, and that realistically one can expect some action to be
attempted pursuant to its terms in the immediate future, I will not grant
Oceanic's request for a protective order as to the pending discovery sought
by Grynberg. It is my understanding that such discovery is to be limited
to Oceanic's reasons and justification for entering into such an agreement
during the pendency of a decision from the Delaware Supreme Court on
Oceanic's appeal. To this end, I shall permit the depositions of Oceanic's
president, that of the corporate accountants and that of Cordillera (Mr.
Blue did attend the hearing on behalf of Cordillera and was said to be
available for questioning if the Court desired) to be taken. We might as
well be that far along when the matter comes up again. As to these
depositions, the protective order application is denied.

IT Is So ORDERED.

