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No. 6715
Court of Chancery of the State of Delaware, Sussex
March 22, 1982
Plaintiff brought a shareholders' derivative action against Automated Marketing Systems, Inc. to enjoin the consummation of a
merger which had been overwhelmingly approved by the shareholders. Plaintiff had not become a shareholder of defendant until after
the proposed merger had been publicly announced. Defendants
moved for summary judgment. The court of chancery, per ViceChancellor Brown, held that summary judgment should be entered in
favor of defendants based on the fact that plaintiff was not a stockholder at the time of the transaction complained of (public announcement of a resolution approving a merger plan) and that the plaintiff,
being charged with knowledge of the merger plan, has no standing to
bring an action based on that plan after purchasing stock in the corporation.
1.

Corporations

C

207, 211 (2), 320 (4)

In order to bring any type of derivative action to correct alleged
acts of corporate mismanagement, it is necessary that the plaintiff
either be a stockholder at the time of the transaction complained of,
or that his stock thereafter devolve upon him by operation of law.
DEL.

2.

CODE

ANN. tit-.

Corporations

8, § 327.
0

320 (4)

The right of a stockholder to sue exists because of special injury to
him for which otherwise he is without redress. If his interest is trifling, and the injury therefore of no consequence, he cannot sue to
compel righting of wrongs to the corporation.
3.

Corporations

0

207, 320 (4)

One who held no stock at the time of the mismanagement ought
not to be allowed to sue, unless the mismanagement or its effects continue and are injurious to him, or it affects him specially and peculiarly in some other manner.
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Corporations

C

207, 320 (4)

The purchaser of corporate stock ought to take things as he found
them when he voluntarily acquired an interest. So long as he is not
injured in what he got when he purchased, and holds exactly what he
got and in the condition in which he got it, there is no ground for complaint.
5.

Equity

0

1

Parties

0

1

Where a plaintiff has no standing to bring an action in equity, he
may not be availed by the fact that others have been injured by the defendants' wrongdoing.
Gentlemen:
BROWN,

Vice-Chancellor

Defendants have moved for summary judgment in this purported
class action brought on behalf of the public shareholders of Automated Marketing Systems, Inc. ("Automated"). The basis for the
motion is that plaintiff purchased her shares in Automated after the
public announcement of the merger proposal which she now seeks to
attack on behalf of herself and other shareholders of Automated.
Because of this factor, which came to light only after discovery and after defendants had agreed voluntarily to defer the consummation of
the merger pending the outcome of an expedited trial on the merits,
defendants, expressing appropriate outrage, contend that the plaintiff
lacks standing and that she is estopped from maintaining a suit to
challenge the terms of the merger.
The undisputed facts indicate that on December 16, 1981 a press
release was made by Automated indicating that its board of directors
had unanimously adopted a resolution approving a plan of merger under the terms of which the public shareholders of Automated would
receive $10.00 per share in return for their elimination from the surviving corporate entity. At the time plaintiff was not a shareholder
of Automated.
On December 21, 1981, through a broker, plaintiff purchased
100 shares of Automated. By that time the market price of the shares
had risen to 9 1/2. Thus, including brokerage commissions, it cost
the plaintiff $986 to purchase shares for which, according to the previous public announcement, she stood to receive $1,000 upon comple-
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tion of the merger. Thus, at the time, her $986 purchase carried the
potential for a $14 profit.
On February 16, 1982, Automated sent out its proxy statement
concerning the merger, indicating that a shareholders meeting would
be held on March 9, 1982 for the purpose of voting on the proposition. Plaintiff thereupon brought this suit to enjoin the merger, alleging an improper purpose and alleging also that an inadequate consideration was being paid for the interests of the public shareholders. Since the filing of defendants' motion for summary judgment,
plaintiff has moved to amend her complaint so as to allege deficiencies
in the proxy statement.
Defendants charge that plaintiff is attempting to assert a purchased grievance and that as a consequence her suit should be dismissed. While that conclusion is certainly inferable from the foregoing facts, it is not something which is indisputably established on the
present record, and consequently I decline to rely on this premise in
reaching a decision.
[1] At the same time I do feel that the defendants' motion for
summary judgment should be granted. At 8 Del.C. § 327 it is expressed as the policy of our corporate law that in order to bring any
type of derivative action to correct alleged acts of corporate mismanagement it is necessary that the plaintiff either be a stockholder at the
time of the transaction complained of, or that his stock thereafter devolve upon him by operation of law. The policy embodied in this section is the prevention of the evil of purchasing stock in order to maintain a derivative action designed to attack a transaction which occurred prior to the purchase of the stock. Maclary v. PleasantHills,
Inc., Del.Ch., 109 A.2d 830 (1954); Newkirk v. W.J. Rainey, Inc.,
Del.Ch., 76 A.2d 121 (1950).
[2,3,4] This seems no more than an extension of the general
equitable principles long ago set forth by Roscoe Pound in Home Fire
Ins. Co. v. Barber, Neb. Supr., 93 N.W. 1024 (1903) with regard to
the standing of a shareholder to sue for corporate wrongs. As stated
at 93 N.W. 1029:
"The right of the stockholder to sue exists because of special
injury to him for which otherwise he is without redress. If
his interest is trifling, and the injury therefore of no consequence, he cannot sue to compel righting of wrongs to the
corporation. (Citations omitted.) Hence there is obvious
reason for holding that one who held no stock at the time of
the mismanagement ought not to be allowed to sue, unless the
mismanagement or its effects continue and are injurious to
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him, or it affects him specially and peculiarly in some other
manner.
"Except in such cases, the purchaser ought to take things as
he found them when he voluntarily acquired an interest. If
he was defrauded in the purchase, he should sue the vendor. As to the corporation and its managers, so long as he is
not injured in what he got when he purchased, and holds exactly what he got and in the condition in which he got it,
there is no ground for complaint."
So here, and giving plaintiff the benefit of the doubt that her
shares were not purchased for the purpose of placing her in a position
to institute litigation, plaintiff purchased her 100 shares for $986 with
full knowledge, or at least charged with knowledge, that she would receive $1,000 for them when and if the merger was approved. The
vote taken at the March 9, 1982 shareholders meeting overwhelmingly
approved the terms of the merger, even discounting any votes controlled by the individual defendants. Thus, the plaintiff has not
been injured in her expectation and she is in a position to receive exactly that which the defendants announced publicly that she would receive prior to the time that she made her purchase. Under Dean
Pound's rationale she has no grounds to complain as to the judgment
of the defendants in determining the $10 per share price or as to the
purpose which motivated the board of Automated to adopt the merger
plan.
Moreover, there is no merit in her contention that because she was
unaware of the gravity of the alleged wrongdoings until such time as
she received the proxy statement, her right to sue should be measured
from that point rather than from the time of her purchase. Nor can
there be an argument that no wrong occurs until the merger is voted
upon and approved.
The transaction of which she complains is the act of Automated's
board in passing a resolution approving the merger on terms which
she feels to be unfair to the public shareholders. As in Newkirk v.
W. J. Rainey, Inc., supra, it is not the merger itself that constitutes
the wrongful act of which plaintiff complains, but rather it is the fixing of the terms of the transaction which will be finalized by the consummation of the merger which provides the foundation for the
suit. So viewed, there is no continuing wrong but only an alleged
wrong which occurred prior to the date on which plaintiff purchased
her stock.
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Finally, I take note that in resisting the summary judgment motion plaintiff has argued mightily that the facts so far unearthed by
discovery and analysis show, in the opinion of her counsel, an unprecedented breach of fiduciary duty on the part of the individual defendants, thus, presumably, indicating that this action should be maintained as a class action on behalf of all other public shareholders regardless of any personal drawbacks attributable to her position.
[5] However, as stated in Home Fire Ins. Co. v. Barber at 93
N.W. 1035, and more recently approved in Bangor Punta Operations
v. Bangor & A. R. Co., 417 U.S. 703, 94 S.Ct. 2578, 41 L.Ed.2d 418
(1974):
"If a wrongdoer deserves to be punished, it does not follow
that others are to be enriched at his expense by a court of
equity. A plaintiff must recover on the strength of his own
case, not on the weakness of the defendant's case. It is his
right, not the defendant's wrongdoing, that is the basis of recovery. When it is disclosed that he has no standing in
equity, the degree of wrongdoing of the defendant will not
avail him."
Compare Courtland Manor, Inc. v. Leeds, Del.Ch., 347 A.2d 144
(1975).
Accordingly, I conclude that summary judgment should be entered in favor of the defendants and the complaint of the plaintiff dismissed for lack of standing to maintain the cause of action alleged.
The plaintiffs motion to amend the complaint is denied. An appropriate order may be submitted.

BROWN v. ROSENBERG
No. 833
Court of Chancery of the State of Delaware, Sussex
December 17, 1981
In an action seeking the court appointment of a custodian, or in
the alternative a receiver, for defendant Sussex Pad Co., both parties moved to compel the production of documents pursuant to DEL.
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CH. CT. R. 34 and, in response, both request the issuance of protective
orders pursuant to DEL. CH. CT. R. 26 (c) on grounds of irrelevancy
and that the requests are burdensome. The defendant asserts further
that many of the documents requested by the plaintiff have already
been produced during discovery in prior litigation.
The court of chancery, per Vice-Chancellor Hartnett, considered
each of the categories of requested documents to determine if relevancy and good cause of their production had been shown. The court
granted plaintiffs motion in part on the condition that plaintiff is able
to give adequate assurance that the documents requested are otherwise unavailable to him and that the documents already produced in
prior litigation are inadequate. The defendant's motion to compel
production was denied.

1. Discovery

0

33

Application of discovery rules is subject to the exercise of the
court's sound discretion.
2.

Federal Civil
Procedure

0

1272

Discovery should ordinarily be allowed under the concept of relevancy unless it is clear that the information sought can have no possible bearing on the subject matter of the action. FED. R. Civ.
P. 26 (b) (1).
3.

Discovery

- 23

The chancery rule requiring a showing of good cause before the
production of documents will be ordered requires that the movant
must demonstrate a need beyond relevancy or materiality of the documents and that no other avenue is open to him to obtain discovery. DEL. CH. CT. R. 34.
HARTNETT, Vice-Chancellor

This is my decision on the cross motions seeking to compel the
production of documents and the issuance of protective orders
brought pursuant to Chancery Rules 26 (c) and 34. For the reasons
set forth plaintiffs motion to compel the production of documents is
conditionally granted in part and his request for a protective order is
granted. Defendant's motion to compel the production of documents is denied and his request for a protective order is granted in
part.
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The plaintiff, Maxwell Brown, and the defendant, Sydney Rosenberg, are brothers-in-law who are the only directors and stockholders
of the defendant, Sussex Pad Co., Inc. ("the Company") which is engaged in the business of manufacturing and marketing macerated and
chick paper pads. Chick pads are pads used by the poultry industry
to protect baby chicks during shipment. Mr. Brown and Mr. Rosenberg each own 50% of the outstanding and issued stock of the Company. From 1968, the date of formation, the Company sold exclusively to the Atlas Material Co., Inc. ("Atlas"). Atlas is owned and
operated by the Rosenberg family. The Company has for many years
functioned with plaintiff as its secretary and treasurer and Mr. Rosenberg as president. The usual business decisions were made jointly. Mr. Rosenberg, however, in 1976 assumed the Company's marketing responsibilities and presently has enlarged its clientele, although Atlas is still by far its largest customer.
Plaintiff initiated the instant lawsuit on behalf of the Company
asking that this Court appoint a custodian pursuant to 8 Del. C.
§ 226, or in the alternative, a receiver pursuant to 8 Del. C. §§ 226
and 291.
Plaintiff alleges that Mr. Rosenberg by means of his control position has and continues to manipulate the Company for the
benefit of Atlas by selling the pads manufactured by the Company far
below fair market value and by allowing Atlas the use of the Company's trucks without payment. In addition, it is alleged that during
the latter part of 1977 and the earlier part of 1978 the Company was
presented with an opportunity to expand its capabilities for the production of loose fill packing material but that Mr. Rosenberg allegedly usurped the results of the Company's experimentation and diverted
the opportunity to Atlas.
Mr. Rosenberg has filed a counterclaim seeking the repayment of
money allegedly advanced by him to the Company and plaintiff personally. Mr. Rosenberg represents that he and Atlas continually injected funds into the Company with the expectation of repayment in
order to prevent the Company's earlier "downward financial
spiral". Similarly, he claims money was loaned to the plaintiff.
Mr. Rosenberg and Atlas have brought suit to recover these sums in
the State of New York. In reply, plaintiff admits that certain money
was advanced to him and the Company but claims that most of it was
invested in the Company in lieu of his receiving a salary for his services
to the Company. Plaintiff also contends that the characterization of
these advances as loans and the pending litigation to recover them are
but a scheme to drain the Company of its assets and then to force
plaintiff to sell his interest in the Company. Plaintiff argues that his
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shares of stock, if that happened, would be worthless. Although Mr.
Rosenberg is the President and stockholder of the Company, he has
failed to provide it with a defense in the New York litigation instituted
by himself. Plaintiff somewhat novelly contends that this also is
grounds for the appointment of a custodian for the Company.
Both plaintiff and Mr. Rosenberg moved to compel production of
documents which it is argued will substantiate their respective allegations. In response to their opponent's motion both request the issuance of a protective order on grounds of irrelevancy and that the requests are burdensome. Moreover, Mr. Rosenberg represents that
much of the documents requested by plaintiff have already been produced in the New York litigation.
Plaintiff seeks the following seven categories of documents: (1)
the corporate tax returns of Atlas for the years 1976 through 1979 inclusive; (2) any balance sheet or profit and loss statement of Atlas prepared for any period during calendar year 1980; (3) copies of all documents evidencing sales by Atlas of what the parties have designated as
"loose-fill"; (4) copies of all documents evidencing loans of money
from Atlas to the Company during the years 1976 to date; (5) copies of
all documents prepared by Atlas or its agents evidencing purchases
from the Company during the years 1976 to date; (6) copies of all
checks from Atlas payable to the Company from January 1, 1976 to
present; and (7) all documents evidencing guarantees of the Company's obligations by Atlas from January 1, 1976 to date. Mr. Rosenberg seeks but one document, plaintiff's personal income tax returns.
The application of the discovery rules is subject to the exercise of
the Court's sound discretion guided by principles of relevancy and
fairness. Dann v. Chrysler Corporation, Del. Ch., 166 A.2d 431
(1960). The scope of relevancy is liberally defined in light of the issues framed by the pleadings. As stated in La Chemise La Coste v.
Alligator Co., Inc., D. Del., 60 F.R.D. 164, 170 (1973):
"Certainly, the requirement of relevancy must be construed
liberally and with common sense rather than measured by the
precise issues framed by the pleadings or limited by other concepts of narrow legalisms. Thus, discovery should ordinarily
be allowed under the concept of relevancy unless it is clear
that the information sought can have no possible bearing
upon the subject matter of the action. Dart Industries, Inc.
v. Liquid Nitrogen Processing Corp., 50 F.R.D. 286, 292 (D.
Del. 1970). This is so because the spirit of Rule 26 (b) calls
for all relevant information, however remote, to be brought
out for inspection not only by the opposing party but also for

474

DELAWARE JOURNAL OF CORPORATE LAW

[VOL. 7

the benefit of the Court which in due course can either eliminate the information or give it just such weight as the information is entitled when determining the ultimate issues at
trial. See Hercules Powder Co. v. Rohm & Haas Co., 3
F.R.D. 302, 304 (D. Del. 1943)."
In addition, a motion made pursuant to Rule 34 requires a showing of
good cause. Thus, as provided in Graham v. Allis-Chalmers Manufacturing Company, Del. Supr., 188 A.2d 125, 131 (1963), "this
means that the movant must demonstrate a need beyond the relevancy
or materiality of the documents, and that no other avenue is open to
him to obtain discovery." Accordingly, the parties must demonstrate
relevancy and good cause.
Regarding the scope of relevancy the issues as framed by the
pleadings are three-fold. The first issue is whether Mr. Rosenberg
has breached a fiduciary duty to the Company by diverting a corporate opportunity to himself or Atlas or by wasting corporate assets to
the benefit of Atlas. The second issue is whether the stockholders
and directors are so irreconcilably deadlocked so as to require this
Court to appoint a custodian, or in the alternative, a receiver for the
Company. The third issue is whether the plaintiff and the Company
are liable to Mr. Rosenberg and Atlas for money advanced. It is with
these issues in mind that I must consider the requested documents and
whether good cause for their production has been shown. The categories of documents will be discussed seriatum.

I
As to the first two documents requested by plaintiff, the requests
must be denied. The tax returns and profit and loss statements of
Atlas are not relevant to the present action because they could only
show the benefit, if any, which accrued to Atlas as a result of the questioned transactions. The discovery for the purpose of this lawsuit
must be limited to documents showing the existence and nature of any
transactions between Atlas and the Company and their effect on the
Company. The financial status of Atlas is not at issue in this case but
only that of the Company. Since the documents are not relevant to
any issues presently before me, the necessity of demonstrating good
cause has been obviated. Accordingly, plaintiff's motion with
respect to these two requests is denied and defendant's motion for a
protective order is granted.
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II
Next, plaintiff requests those documents evidencing sales of the
"loose-fill" packing material. Obviously, these documents are relevant to the issue of diverting a corporate opportunity and its effect on
the Company. Mr. Rosenberg, however, represents that the documents are commingled with the massive records evidencing sales of
that same material which was also manufactured by Atlas. This
form of unavailability is not a proper basis for denying discovery, however. A more proper response for Mr. Rosenberg to the interrogatory would have been for him to have offered to produce business records pursuant to Rule 33 (c) since "the burden of deriving or ascertaining the answer is substantially the same for the party serving the
party." Mr. Rosenberg's unwillingness to assist or allow plaintiff the
opportunity to search for these documents is sufficient cause to order
the production of these documents. However, I do recognize the
difficulties involved when dealing with massive and cumbersome business records. Mr. Rosenberg, in lieu of producing these documents,
may designate specifically the category and location of these records
where the answers can be found and permit the plaintiff reasonable
access to them. Accordingly, plaintiff's request for production is
granted with respect to these documents and Mr. Rosenberg's request
for a protective order is denied.
III
The fourth and fifth categories of documents requested by the
plaintiff shall be considered together. Generally, these documents
evidence the loans and the sales transactions which transpired between
Atlas and the Company. Clearly, these documents are relevant to
the issues in this lawsuit. Thus, the only objection lodged by Mr.
Rosenberg to be considered is whether the same or similar documents
have been produced during discovery in the New York litigation. As
indicated earlier, the movant must demonstrate that he has no alternate avenue available for production. Graham v. Allis-Chalmers
Manufacturing Company, supra. Hence, if the same or similar
documents have already been produced, plaintiff's request must be
denied. Therefore, if plaintiff will give adequate assurance that the
documents requested are otherwise unavailable to him or that the
documents already produced in the New York litigation are inadequate (with the reasons therefor), I will order their production. Plaintiff is cautioned, however, that a request for documents
shown to have been already produced in the New York litigation and

DELAWARE JOURNAL OF CORPORATE LAW

[VOL. 7

readily available to plaintiff would be considered harassment and may
cause sanctions to be imposed.
IV
In category six plaintiff requests copies of all checks from Atlas
payable to the Company from January 1, 1976, to present. Mr.
Rosenberg objects to this request as overbroad and contends that if the
plaintiff is concerned whether payment was made in a particular
transaction, he should specify the transaction and Mr. Rosenberg will
produce the necessary documentation. Despite Mr. Rosenberg's willingness to accommodate plaintiff in this instance, I am satisfied that
the checks should be produced not only to evidence payment but the
amount paid. This is clearly relevant and crucial to plaintiff's claim
that Mr. Rosenberg has adversely manipulated the Company by selling to Atlas at prices far below fair market value. Accordingly,
plaintiffs motion to produce these checks is granted conditioned on
his assurance that such amounts cannot be ascertained from the Company's cash receipts journal. Mr. Rosenberg's motion for a protective
order is therefore denied contingent on plaintiffs response to the condition.
V
Plaintiffs last request for discovery relates to documents evidencing Atlas' guarantees of the Company's obligations. Insofar as Mr.
Rosenberg has already stated on oral deposition and in answers to interrogatories that there are no such documents, plaintiffs motion is
denied. It follows that since there are no such documents in existence to protect, Mr. Rosenberg's motion for a protective order is also
denied.
VI
Finally, Mr. Rosenberg requests production of plaintiffs personal
income tax returns. He argues that they are relevant for two reasons. First, because plaintiff upon oral deposition indicated that he
received $100.00 per week salary which he declared as miscellaneous
income on his tax return. Although the receipt of a salary and the
amount are certainly relevant to Mr. Rosenberg's counterclaim, I fail
to see, on the present record, the relevance of ascertaining plaintiffs
tax treatment of this money. Indeed, the plaintiff's tax treatment of
his income does not appear to have even a remote bearing on the issues
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of whether this Court should appoint a custodian or receiver and
whether Mr. Rosenberg is entitled to repayment of the alleged
loans. Mr. Rosenberg's second reason concerns the status of certain
repayments by the Company to the plaintiff. Mr. Rosenberg contends that the initial payments were capital investments and not loans
and that plaintiff's tax treatment of these funds will bear this
out. While the status and the amount of payments made to the Company by Mr. Rosenberg are at issue, plaintiff's are not and Mr. Rosenberg has not at this time made a sufficient showing as would entitle
him to inspect the plaintiffs personal tax returns. Therefore, Mr.
Rosenberg's motion to produce is denied and plaintiff's request for a
protective order is granted.

IT IS SO ORDERED.
Due to the length of time this case has been pending. the parties
shall be expected to take any depositions they are planning within 45
days.
VII
In view of the nature of this case and the direction that discovery
has taken, it might not be inappropriate for me to elaborate on the
comments I made at oral argument.
It is clear that the appointment of a custodian or receiver for a
corporation-when there is a deadlock-pursuant to 8 Del. C. § 226,
is discretionary. Paulman v. Kritzer Radiant Coils, Inc., Del. Ch.,
143 A.2d 272 (1958). It would be a mistake, however, not to recognize that it is more likely than unlikely that a Court will end up appointing a receiver to liquidate a corporation where there are but two
stockholders, both of whom own 50% of the corporation's shares,

when they are unable to agree on anything.

I, of course, am not pre-

judging the merits of this case but am merely pointing out the burden

which will be placed upon the parties to convince the Court that under
the circumstances existing here the corporation should continue indefinitely. Needless to say, even if the corporation is ordered dissolved
the other claims will remain but they could be considered in the
receivership stage.
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LEWIS v. FUQUA INDUSTRIES
No. 6534
Court of Chanceryof the State of Delaware, New Castle
February 16, 1982

In 1981 several suits were filed attacking a tender offer by Fuqua
Industries, Inc. All the actions were consolidated and certified as
class actions shortly before a settlement agreement was entered into
between the plaintiff class and the defendants. Notice of the proposed settlement, notice of the class action certification, and notice of
the opportunity to opt out of the class was given simultaneously along
with notice of a hearing on the proposed settlement.
After the settlement agreement was executed and notice sent, but
before the settlement hearing, another action on behalf of an individual shareholder was also filed. Several objections to the settlement
were offered before, at, and subsequent to the hearing. The court of
chancery, per Vice-Chancellor Hartnett, found all the objections to
the settlement to be without merit and held that the proposed settlement was reasonable and thus approved the settlement.
1. Compromise and
Settlement

: 11

The court of chancery must judge a proposed settlement of a
stockholders' class action by exercising its own business judgment as to
the reasonableness of the settlement after considering the nature of the
claims and the possible defenses. It is not the function of the court to
try the issues of the case.
2.

Corporations

0

116

Stockholders are not required to accept tender offers; each can
determine for himself if the offer is fair to him.
3.

Corporations

0

377 (2)

Where there is a non-freeze out tender offer, which the individual
stockholders may accept or reject as they wish, there is no duty to offer
any particular sum to the stockholders as long as the requirements of

full disclosure are complied with.
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Corporations

o

473

Where, under the terms of their indenture, debentures can be redeemed at any time, a corporation has no obligation not to redeem
debentures in order to preserve conversion rights.
5.

Constitutional Law

0

305 (3)

The constitutional due process requirement of adequate notice
has been met, where all stockholders are given notice of the class certification of a stockholder class action and are given an opportunity to
opt out of the class or to interpose objections to a settlement.
6.

Federal Civil Procedure

0= 161

The test of whether certification is timely is whether there has
been prejudice to the class or to the opposing parties by any delay in
certification of the class.
HARTNETT,

Vice-Chancellor

During 1981 twelve suits were filed in this Court attacking a
tender offer instituted in August of 1981 by Fuqua Industries, Inc., a
Delaware corporation ("the Corporation"). All the actions were consolidated and they were subsequently certified as class actions shortly
before a settlement agreement was entered into between the attorneys

for the plaintiff-class and the defendants. Notice of the proposed settlement, notice of the class action certification, and notice of the
opportunity to opt out of the class was given pursuant to Court Order
along with notice of a hearing on the proposed settlement to be held
on December 22, 1981.

After the settlement agreement was executed and notice thereof
mailed, but before the settlement hearing, another action on behalf of
Albert Mayer was filed also attacking the tender offer (C.A.
#6647-N.C.). Several objections to the settlement were offered
either before the hearing, at the hearing, or in briefs filed subsequent
to the hearing. They will each be discussed and all will be found to
be without merit.
I. THE TERMS OF THE SETTLEMENT

In brief, the settlement agreement provides that: the Corporation
shall pay $20.25 for each share of the Corporation's common stock
tendered and not withdrawn on November 16, 1981; the rights to
withdraw shares tendered by common and Series B preferred stock-
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holders under the Tender Offer were extended until December 7,
1981; and the Tender Offer was extended until December 7, 1981,
with the Corporation agreeing to accept all shares tendered before
November 17, 1981, and at least some of the shares tendered after November 16, 1981, on a pro rata basis. The settlement also provides
for the payment of attorney fees by the Corporation.
II. THE STANDARD TO JUDGE A SETTLEMENT
[1] This Court must judge a proposed settlement of a stockholders' class action by exercising its own business judgment as to the
reasonableness of the settlement after considering the nature of the
claims and the possible defenses. It is not the function of the Court
to try the issues of the case. Krinsky v. Helfand, Del. Supr., 156 A.2d
90 (1959); Neponsit Investment Co. v. Abramson, Del. Supr., 405
A.2d 97 (1979).
A number of different reasons for disapproving the settlement
have been presented by various shareholders of the Corporation-which will be discussed.
III. THE CLAIMS

IN THE COMPLAINT

It may be helpful to review the allegations made by the plaintiffs
in the various complaints and to discuss briefly their merits.
A.

The Allegations in the Complaints that the Tender Offer had
an Improper Purpose.

Plaintiffs in their complaints asserted that the tender offer was
made purely to perpetuate management's control in that the tender
offer is part of management's plan to freeze out the minority stockholders and to have the company go private.
Although the Corporation originally proposed a going private
freeze out plan, it was withdrawn and the defendants have assured the
Court that no freeze out plan is now contemplated. This assurance
must be accepted for present purposes.
[2] Plaintiffs also urge that the price being offered is unfair to the
stockholders who were offered the opportunity to tender their
shares. This argument fails because no stockholder is now required
to accept the tender offer. Each stockholder can determine for himself if the offer is fair to him. See Lynch v. Vickers Energy Corp., Del.
Ch., 351 A.2d 570 (1976), rev'd on other grounds, Del. Supr., 383
A.2d 278 (1977).
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The Allegations in the Complaints that there were Material
Misstatements or Nondisclosures.

1. Plaintiffs alleged in their complaints that the Offer to Purchase of the Corporation failed to disclose that defendants were willing
to purchase the Corporation's publicly held stock for $22 per share
whereas only $20 was being actually offered.
This allegation, however, was apparently based on certain preliminary discussions by management and it is doubtful that plaintiffs
could prove at trial that there was any firm agreement to pay $22 per
share.
2. Plaintiffs also alleged that the Offer to Purchase failed to disclose that a proposal of Forstmann-Little to purchase the shares for
$25 per share was viable and was improperly rejected. The facts
appear to show, however, that the Forstmann-Little proposal was not
a real offer. It was conditional at best and was made without any
firm financial backing.
3. Plaintiffs next alleged that the Offer to Purchase failed to disclose the Lano Corporation-which was owned by the Corporation-was sold for an inadequate consideration and for an improper
purpose. It appears likely from the materials before the Court that
the decision to sell Lano Corporation was a business judgment protected from judicial second guessing by the business judgment rule.
4. Plaintiffs also alleged that the Offer to Purchase failed to disclose that Messrs. Sloyden, Dowling, Bahin and Fraser were suspended
for supporting the Forstmann-Little offer. It is always most difficult
to show the precise reason employees are dismissed. It seems just as
likely that the employees were discharged for lack of candor as for any
other reason.
5. Plaintiffs next alleged that the Offer to Purchase failed to disclose that the Corporation always intended to purchase more than 2.5
million shares. It appears likely that defendants could show that the
decision to purchase all the shares tendered was made on the advice of
Bear, Stearns after the Offer to Purchase was initially made.
6. The plaintiffs also alleged that the Offer to Purchase failed to
disclose that the sale by Mr. J. B. Fuqua of 149 shares of the Corporation's stock owned by him in late July was designed to establish a low
closing market price immediately in advance of the public announcement of the Management's Tender Offer at $20 per share. It appears
that Mr. J. B. Fuqua may have had a reason to sell 149 shares other
than to establish a market price.
7. Plaintiffs also alleged that the Offer to Purchase failed to disclose that Bear, Stearns, an investment counselor, had advised the
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Corporation that $22 per share was the price it recommended as fair
in a going private transaction. It appears likely that this conclusion
of Bears, Stearns was never communicated to the Corporation's management because the proposal to go private had been withdrawn by
the time Bears, Stearns reached its conclusion.

8. Lastly, the plaintiffs alleged that the Offer To Purchase did
not state the true value of the Corporation's assets.
It would appear that the value of the assets which plaintiffs
claimed were undervalued were speculative and there is no definitive
value for them.
Of course, plaintiffs are now, in effect, conceding the weakness of
their claims and urge the approval of the settlement as agreed to by
the plaintiffs and the defendants.

IV. THE PRE-HEARING

OBJECTIONS

The following objections were filed with the Court, in accordance
with the instructions included in the notice of the proposed settlement,
prior to the settlement hearing on December 22, 1981:
A. The Harris Objections
Stockholder Harris-who is not a listed plaintiff-objected to the
proposed settlement because she claims that the tender offer price of

$20.25 is less than the current market price of the stock and the $.25
per share which the plaintiffs prevailed upon the defendants to pay in
addition to their initial $20 per share offer is less than the amount of
interest which would have been earned if these suits had never been
filed and the tender offer had been consummated at the $20 originally
offered.
[3] It is clear, however, that because this is a tender offer which
the individual stockholders may accept or reject as they wish and not a
freeze out merger, the defendants had no duty to offer any particular
sum to the stockholders as long as they complied with the requirements of full disclosure with complete candor. Nor is there any compensable loss of interest in the Offer to Purchase because the Corporation retained the right to terminate the tender offer in the event of litigation challenging it as well as the right to extend the time for payment.
B. The Shalen Objections
Stockholder-Shalen raised three objections on behalf of convertible preferred stockholders of the Corporation: (1) the failure to pay
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interest for the extended period of the Tender Offer on the preferred
stock tendered; (2) the failure to pay the preferred stockholders a fair
price for their shares-which Shalen claimed was $18.13; and (3) the
failure of preferred stockholders to receive any premium as a result of
the settlement.
Shalen's position is similar to the objections raised by Harris. There is no obligation to pay a fair price or interest in a nonfreeze out Tender Offer, and the preferred stockholders -like all the
other stockholders-received additional disclosures and further time
in which to tender or withdraw their shares as a result of the activities
of the plaintiffs.
C. The Mayer Objections
Stockholder-Mayer raised five objections. She asserts that: (1)
because of a conflict between debenture holders and other class members, debenture holders have been inadequately represented and another class action should be utilized as the vehicle to protect their interests; (2) the settlement gives nothing to debenture holders since the
payment of $20.25 is less than the conversion price of the debentures;
(3) the Corporation spun off substantial assets to destroy the conversion rights of the debenture holders; (4) if the Forstmann-Little transaction had been approved the debenture holders would have received
a substantial premium on their bonds; and (5) the proposed legal fees
are excessive.
It appears, however, that as a result of the Corporation's agreement to purchase additional shares of tendered stock if the settlement
is approved, the Corporation must-and has assured the Court that it
will-redeem all of the convertible 5-3/4% debentures to avoid a default under the terms of that indenture. Thus, a debenture holder
will receive $1,000 for each $1,000 face value debenture, which far exceeds the present market price (approximately $840) for each bond.
Accordingly, the debenture holders are benefitted by the tender offer.
[4] Mayer also cannot complain of the "destruction" of the conversion rights of the debenture holders by the redemption thereof because under the terms of the indenture, the debentures can be redeemed at any time. A corporation has no obligation not to redeem
debentures in order to preserve conversion rights. See. e.g., Broad v.
Rockwell Int'l. Corp., 5th Cir., 642 F.2d 929, 955- 58 (1981).
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V. THE POST HEARING OBJECTIONS
The following objections were, for the most part, raised by
I. Walton Baker, Esquire, of the New York bar, after the settlement
hearing in post hearing briefs which were permitted by the Court despite the requirement in the settlement hearing notice which required
memoranda be submitted before the hearing. They were all raised
by objectors Mayer and Shalen in addition to the objections they
raised in materials submitted prior to the hearing.
A. Improper Certification of the Class
The objectors represented by Mr. Baker complain that these actions were sought to be certified as class actions contemporaneously
with the filing of the settlement agreement and that this is improper. The objectors cite the due process clause of Article I, Section
7 of the Constitution of Delaware which states in part ". . . nor shall
he be deprived of life, liberty or property, unless by the judgment of
his peers or by the law of the land."
[5] In this case, however, all the stockholders were given notice of
the class certification and were given an opportunity to opt out of the
class or to interpose objections to the settlement-which several did.
The constitutional due process requirement of adequate notice has
therefore been met.
The objectors argue, however, that it is unfair and therefore improper to give notice to the shareholders of the class action certification and of the right of the shareholders to opt out of the class simultaneously with the giving of notice of the proposed settlement. They
cite Eisen v. Carlisle, 417 U.S. 156 (1974) and Johnson v. General
Motors Corporation,5th Cir., 598 F.2d 432 (1979). Neither of these
cases stand for the objector's position, however, and it would seem that
it is often in the best interests of the shareholders if they are given notice of the terms of a proposed settlement before they elect to stay in or
withdraw from the class. A number of cases have, at least by implication, upheld the simultaneous giving of notice of the opportunity to
opt out of a class with the notice of the proposed settlement. Ace
Heating & Plumbing Company v. Crane Company, 3rd Cir., 453 F.2d
30 (1971), Valerio v. Boise Cascade Corp., N.D. Cal., 80 F.R.D. 626
(1978).
Next the objectors rely on Chancery Court Rule 23 which states in
part:
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".. . As soon as practicable after the commencement of an
action brought as a class action, the court shall determine by
order whether it is to be so maintained . .. ."
[6] The test of whether the certification is timely is whether there
has been prejudice to the class or to the opposing parties by any delay
in certification of the class. WRIGHT & MILLER, FederalPractice and Procedure, Civil § 1785; Feder v. Harrington,S.D. N.Y., 52
F.R.D. 178 (1970). This action was filed on August 4, 1981, and the
notice of class certification and the notice of the right to opt out of the
class was sent along with the notice of the proposed settlement of the
litigation to the stockholders on November 16, 1981. There has been
an insufficient showing by the objectors that they have been prejudiced by the delay. Indeed, objector Mayer chose to withdraw some
of his shares from the class and not to withdraw the balance.
B. The Objection to the Class Representative
Mr. Baker's clients argue that the class representative and the
class counsel cannot represent all the class members because there are
too many conflicting interests, i.e., common stock, preferred stock,
and convertible debentures. This ignores the fact that one of the
plaintiffs (Fisher) is an owner of preferred stock and one (A. D. Gibhart, Inc.) is the owner of convertible debentures. The other plaintiffs are the owners of common shares.
As previously indicated, eleven suits have been consolidated with
this action. All of the attorneys representing the various plaintiffs
(15 law firms in all) acted as a Committee of the Whole with the Delaware law firm of Morris and Rosenthal, P.A. and the New York firm
of Wolf, Popper, Ross, Wolf &Jones as lead counsel. The lead counsel are well known for their representation of plaintiffs in suits of this
nature. All interests therefore appear to have been adequately represented in the settlement negotiations.
C. The Failure of the Debenture Holders and Preferred
Stockholders to Receive a Benefit and the Failure of
the Class Notice to Disclose Significant Facts
These charges have been previously discussed and are without
substantial merit.
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D. Counsel Fee Objections
The objectors object to the payment of the plaintiffs' counsel fees
by the Corporation and object that the attorney fees are, in any event,
too high.
These objections are without merit. See Swacker v. Pennroad
Corp., Del. Supr., 57 A.2d 63 (1947); Braun v. Fleming-Hall Tobacco
Co., Del. Ch., 92 A.2d 302 (1952); Krinsky v. Helfand, Del. Supr.,
156 A.2d 90 (1959); Chrysler Corp. v. Dann, Del. Supr., 223 A.2d 384
(1966).
E. The Objection That the Settlement
Will Permit Fuqua to go Private
The objectors argue that the settlement will enable Fuqua to attempt to go private in the future and be immunized from suit. This
is incorrect. The proposed judgment would not prevent a suit
against a future freeze-out attempt.
VI. BENEFIT TO ALL STOCKHOLDERS
In considering the overall benefit or detriment to the shareholders
in exercising my business judgment, in addition to the matters discussed, I must give considerable weight to the fact that the plaintiffs
through their efforts caused additional information to be sent to all
shareholders by the Corporation and were successful in obtaining additional time for the stockholders to withdraw or accept the tender offer after the additional disclosures. I must also recognize that it is
probable that the plaintiffs' activities were in no small part responsible
for the Corporation abandoning its August 3, 1981 going private
transaction thus giving the shareholders the option of not selling their
shares.
It is therefore my business judgment that the proposed settlement
is reasonable after considering the nature of the claims and the possible benefits. A proposed order may be submitted.
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MENDICH v. HUNT INTERNATIONAL
RESOURCES CORP.
No. 5912
Court of Chancery of the State of Delaware, New Castle
March 29, 1982
Certain claimants sought the right to participate in a settlement
fund that had been established in settlement of a lawsuit which had resulted from the merger between defendant, Hunt International Resources Corp., and its wholly owned subsidiary, New Subsidiary, Inc.
The defendant denied claimant Rose the right to participate, asserting that he had failed to timely file a proof of claim form as required by the original settlement agreement. Mr. Rose maintained
that such a form had been mailed within the permissible time
limit. The claim of William and Jean Baird was denied by the defendant since the claim form was mailed on March 17. 1982, while the
filing of claims was required by March 30, 1981.
The court of chancery, per Vice-Chancellor Hartnett, allowed the
claim of Mr. Rose since the defendant was not entitled to a windfall
and because the defendant had made many errors in processing claims
and might have inadvertently lost Rose's claim. Additionally, Rose
had timely mailed his claim and was a member of the class entitled to
participate. The Baird's claim was denied since it was clearly filed
too late.
I. Equity
Federal Civil
Procedure
Compromise and
Settlement

C
-

Cz-

54
1699
4

In an action by one seeking to participate in a class action settlement fund, the court must, in determining the eligibility of any claim,
be guided by principles of equity consistent with the court's traditional
supervisory powers over the administration of settlements.
2.

Federal Civil
Procedure

0= 1699

The prospective participants to any undistributed settlement are
considered "wards of the court."
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Vice-Chancellor

In this class action settlement proceeding, the defendant Hunt International Resources Corporation ("HIRCO") has again sought to
deny certain claimants the right to participate in the settlement fund
citing their failure to comply with the procedural mandates of the settlement agreement. After reviewing the records, the parties have
agreed that the eligibility of but two claimants remains unresolved. For the reasons set forth, the claim of Ira Rose is allowed and
the claim of William andJean Baird is denied.
This lawsuit resulted from a merger between HIRCO and its
wholly owned subsidiary, New Subsidiary, Inc. Thereafter, a settlement was reached and a Stipulation of Settlement executed which was
approved by the Court on January 30, 1981. For a detailed statement of the claims procedure pursuant to the Stipulation of Settlement, see Enid Mendich v. Hunt InternationalResources, Inc., et al.,
C.A. #5912-N.C. (October 21, 1981). As a result of that opinion the
time for filing certain claims was extended.
One of the claimants whose claim is still disputed is Ira Rose, who
is the owner of 10,810 shares of HIRCO's common stock. According
to HIRCO's records, Mr. Rose was a shareholder as of October 2,
1979- the date of the merger. As such, Mr. Rose was clearly entitled
to be a member of the settlement class. In addition, HIRCO's records show that Mr. Rose voted against the merger. As a result, Mr.
Rose was entitled to an extra $1.00 per share.
HIRCO, however, denies any obligation to Mr. Rose citing his
failure to timely file a proof of claim form as required by the original
settlement agreement. According to HIRCO, it received no communication whatsoever from Mr. Rose until January of 1982, approximately nine months beyond the original filing deadline. This
communication was apparently a letter in which Mr. Rose inquired as
to the whereabouts of his money.
As set forth in an affidavit, Mr. Rose's position is that he received
the notice of settlement during the first week in January of 1981, filled
out the enclosed proof of claim form and returned it by regular mail
the following week but never received any response. Mr. Rose's
promptness was apparently motivated by his expectation of receiving
$10,810.00. Accordingly, Mr. Rose contends that he should not be
penalized by some inadvertent mistake committed either by the Post
Office or possibly by HIRCO during its claim processing.
[1,2] Pursuant to the Stipulation of Settlement, the Court is
charged with resolving the validity of any disputed claims. In determining the eligibility of any claim, I must be guided by principles of
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equity consistent with the Court's traditional supervisory powers over
the administration of settlements. Zients v. LaMorte, 2nd Cir., 459
F.2d 628 (1972) and Shanghai Power Company v. Delaware Trust
Company, Del. Ch., C.A. #3888-N.C. (May 28, 1981). Moreover,
the prospective participants to any undistributed settlement are often
considered "wards of the Court." Zients v. LaMorte, supra, at 630.
If Mr. Rose does not receive his share of the settlement fund, it
will revert to the defendant HIRCO. In balancing the equities between Mr. Rose and the defendant HIRCO, I find that the equities
favor Mr. Rose for the following reasons: HIRCO is not entitled to a
windfall; HIRCO made many errors in processing claims and may
have inadvertently mislaid Mr. Rose's claim; Mr. Rose timely mailed
his claim; and Mr. Rose is a member of the class entitled to participate
in the settlement.
Mr. Rose's claim is, therefore, allowed.
On March 22, 1982, the claim of William and Jean Baird was received. It was mailed on March 17, 1982. All things must come to
an end and it is clear that March 17, 1982 is too late to have filed a
claim in a matter which required the filing of claims on March 30,
1981.
The orderly administration of justice requires that there be a
finality to claims and lawsuits.
The claim of Ira Rose is therefore allowed and the claim of William andJean Baird is denied. IT IS SO ORDERED.

NERKEN v. SOLAREX CORP.
No. 6788
Court of Chancery of the State of Delaware, Sussex
April 30, 1982

Plaintiff, a shareholder of the defendant Solarex Corporation,
sought to temporarily enjoin the defendant's annual shareholder's
meeting.

This request, which was brought one day prior to the pro-

posed meeting, was based upon plaintiffs contention that a letter
from the president of Solarex Corporation to defendant's share-

DELAWARE JOURNAL OF CORPORATE LAW

[VOL.

7

holders, seeking the prompt return of the shareholders' proxies was
misleading in that the letter painted a prosperous financial picture of
Solarex. The plaintiff requested to have the meeting postponed until
new and correct information was given to the shareholders.
Vice-Chancellor Brown denied the plaintiffs request as he was reluctant to enjoin the actual meeting of the shareholders itself as opposed to enjoining the consummation of some action taken at the
meeting in the event that it received the necessary vote. The vicechancellor felt that enjoining the shareholder's meeting based upon
the difference of opinion between the plaintiff and defendant was far
too severe an action, and even assuming the plaintiffs position was
correct, the injury to the shareholders was not so irreparable as to justify court-ordered adjournment of the annual meeting.
1.

Corporations

0=- 201

Upon a plaintiffs action to temporarily enjoin the holding of an
annual shareholder's meeting, there is reluctance to restrain the entire
meeting as opposed to enjoining the consummation of some decision
made at the meeting in the event that it receives the necessary votes.
2.

Corporations

0'

201

In a plaintiffs action to enjoin the holding of an annual shareholder's meeting, the number of shareholders involved and the complexity of the situation may warrant such a restraining order if the
judge feels the situation requires such a severe action.
BROWN,

Vice- Chancellor

Plaintiff is a substantial shareholder of the defendant Solarex
Corporation. Yesterday he brought this action in which he seeks to
restrain temporarily the holding of the annual shareholders meeting
of Solarex scheduled for 5:00 p.m. this afternoon. Having considered the arguments of counsel, I conclude that the application
should be denied and the meeting permitted to go forward.
[1] In the first place there is considerable reluctance on the part
of this Court to enjoin an actual meeting of shareholders itself as opposed to enjoining the consummation of some action taken at such a
meeting in the event that it receives the necessary vote. This principle also applies with regard to a shareholders meeting having the election of directors as its purpose. Empire Gas Company v. Gray, Del.
Ch., 46 A.2d 741 (1946). And see Hauth v. Giant Portland Cement
Co., Del. Ch., 96 A.2d 233 (1953); Campbell v. Lowe's Incorporated,
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Del. Ch., 134 A.2d 565 (1957); Columbia Pictures Industries, Inc. v.
Kerkorian, Del. Ch., C.A. 6334 (December 16, 1980).
The facts on which plaintiff makes his application here are as follows. The by-laws of the corporation require the annual meeting to
be held no later than the last business day in April. That is today,
April 30th. The notice of the annual meeting was dated April 14,
1982, thus only 16 days in advance of the meeting. The notice was
accompanied by a letter from the president of the corporation, also
dated April 14th, in which he advised the shareholders that during the
previous year overall revenues had increased by over 70% and that
certain extraordinary income had been produced.
On April 12, 1982, and thus nine days before the meeting, the
audited financial statement of the corporation was sent to shareholders. This statement reflected losses three times those of the preceding year and, in addition, contained a new entry which plaintiff
feels may indicate that the loss was actually five-fold.
The April 14th notice urged shareholders to return their proxies
promptly, reciting that the immediate return of proxies would be of
great assistance to management in preparing for the meeting.
Plaintiff charges that the letter of the president was misleading in
that it painted a prosperous picture to the shareholders when actually
the subsequent financial statement indicated quite the contrary. Plaintiff feels that proxies may have been returned on the
strength of the president's letter and without knowledge of the true
situation reflected in the financial statement. He asks that the meeting be postponed and that new and correct information be given the
shareholders.
The problem I have with this is that prior to the meeting I have no
way of knowing that any shareholder has been deceived or misled. The plaintiff, for example, instantly detected the alleged discrepancy upon receipt of the financial statement. Others may have
done likewise, and I am presuming that a proxy can be revoked,
superceded by another, or superceded by the actual appearance of a
shareholder at the meeting. Moreover, on behalf of the defendant it
is argued that both items of information are true in that revenues and
income did increase even though the overall losses increased also.
[2] Fundamentally, then, I am being asked to enjoin a shareholder meeting based upon a difference of opinion as to how information relevant to the meeting should have been provided to the shareholders. In some cases the number of shareholders involved and the
complexity of the situation may warrant such severe action. Dennison Mines Limited v. FibreboardCorporation,388 F. Supp. 812 (D.
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Del. 1974). Here, however, I am advised that there are scarcely more
than 100 shareholders. I am also advised that another shareholdernot the plaintiff-is waging a proxy contest to enlarge the number of
directors over the slate proposed by management. In the face of this
I am reluctant to postpone the annual meeting date, particularly since
the party soliciting the proxies opposing management is not challenging the election of the directors proposed by management, as I understand it.
On balance, I am not convinced that the potential harm relied
upon by the plaintiff, even assuming that his position will prove correct, is so irreparable as to justify a court-ordered adjournment of the
annual meeting. For this reason, the application for the restraining
order is denied. IT IS SO ORDERED.

PATTERSON v.

TRIBUNE CO.

No. 6716
Court of Chancery of the State of Delaware, New Castle
March 11, 1982
Plaintiff filed suit as a shareholder of the defendant, Tribune
Company. In his request for a stocklist plaintiff indicated his intention to approach other stockholders who might wish to join him in
purchasing the New York Daily News from defendant. The defendant contended that the plaintiff actually wished to contact other
Tribune shareholders in an effort to prevent the sale of the Daily News
to a third party. Both parties disputed the appropriate nature and
scope of discovery. The defendant, in this discovery dispute, sought
to compel plaintiff to produce certain documents which would tend to
indicate plaintiffs purpose for requesting the stocklist. In keeping
with the policy of the court to keep such proceedings as narrow in
scope as possible, Vice-Chancellor Brown denied defendant's motion
to compel production of documents.
1.

Corporations

0= 181

Where plaintiff shareholder sues for production of a stocklist and
it is disputed by the parties as to whether the list is sought for the pur-
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pose of contacting shareholders in an effort to prevent the sale of the
asset to a third party, the financial status of the shareholder is irrelevant to his right to obtain a stocklist. Whether or not he has sufficient assets to attract other shareholders to his stated project is not a
basis for the corporation to decide whether or not he is entitled to contact those other shareholders.
BROWN,

Vice-Chancellor

Judicial life, as with all other forms of existence, has its depressing
aspects. One of them is a discovery dispute in a stocklist case. Such
is the present matter.
Plaintiff sues as a shareholder of the defendant-Tribune Company. In his demand letter for the stocklist he indicated his intention to
approach other shareholders who might wish to join him in purchasing the New York Daily News from the Tribune Company. He stated
that this was the "sole purpose" in seeking the stocklist. Defendant,
however, is suspicious that he really wishes to contact other Tribune
shareholders in an effort to prevent the sale of the Daily News by the
Tribune Company. Presumably, had plaintiff simply asked for the
stocklist for the purpose of communicating with other shareholders
concerning the possible sale of the Daily News by the defendant, we
would not have the present problem. As it is, a distinction is drawn
between a desire to buy for oneself on the one hand and being opposed
to the sale to third persons on the other. From this distinction the
pursuit of true purpose is on, irrespective of the fact that the one may
necessarily encompass the other, or that either purpose, standing
alone, might well constitute a proper reason for shareholder communication.
In this atmosphere defendant complains that plaintiff has not
provided complete production of documents. Specifically, plaintiff
has indicated in his production response that he was aware of no correspondence to or from shareholders other than already produced to the
defendant. But the defendant has in hand certain correspondence to
shareholders other than that produced. It demands that plaintiff be
compelled to search his files so as to produce anything else he has overlooked.
Defendant also seeks production of financial records and information so as to ascertain whether plaintiff is really in a financial position to buy the New York Daily News or to provide sufficient seed
money or credit so as to encourage other shareholders to join with him
in such an endeavor.

DELAWARE JOURNAL OF CORPORATE LAW

[VOL. 7

Thirdly, it appears that plaintiffs counsel have drafted a proposed letter to be sent to shareholders in the event that the stocklist is
obtained. Defendant says that if it can see this letter it can ascertain
plaintiffs true purpose. Plaintiff resists disclosure of this draft on the
grounds of the attorney-client privilege. Defendant counters by arguing that by its nature this document cannot contain legal advice to
the plaintiff, nor can it be intended to be kept confidential since it is
intended for distribution to others. In addition, plaintiff himself has
yet to even see it.

This case is representative of the type of situation I sought to avoid
in the ruling given in Whitman v. Orion Capital Corporation, Del.
Ch., C.A. 6214 (July 3, 1980). Where, as here, the defendant in a
stocklist action counters with a document request made so broad as to
cover everything and anything that the plaintiff shareholder might
possibly have in his possession touching upon his stated reason for the
demand, the result is predictable. Defendant can often claim a lack
of complete response and, as here, seek a motion to compel. Plaintiff
invaribly has documents in his possession reflecting his strategy which
he does not wish to disclose, or documents as to which the claim of attorney-client privilege is raised. Briefs are filed, lengthy item-byitem arguments are made, and the Court is put in the position of having to put all other matters aside so as to rule immediately on such discovery matters in view of the summary nature of a stocklist proceeding. This is less than desirable and, in my view, more than is realistically necessary.
Certainly a balance must be struck between the summary right
given to a shareholders by § 220 to seek a list of his fellow shareholders
and the normal scope of discovery accorded by the Court Rules for
other and more leisurely litigation. I have no problem with the right
of a corporation in a stocklist case to take the deposition of the plaintiff and to inquire into the existence of documents which might have a
bearing on the narrow issue presented by such an action. I also feel it

incumbent on the plaintiff shareholder to produce any documents
upon which he intends to rely at trial, regardless of whether or not he
intends to offer them into evidence. But I find it unrealistic to go
through the type of exercise sought here.

If plaintiff has already written to others with the thought of enlisting their support to prevent the sale of a corporate asset, and if defendant has documents to show this, it can certainly confront plaintiff
with this at his deposition this afternoon. If defendant desires to
challenge plaintiff as to his purpose, as previously communicated to
other shareholders, it already has a documentary basis for doing
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so. I see no need to continue the scheduled hearing simply to permit
the defendant an opportunity to see if it can uncover additional documents which indicate the same thing. Moreover, in the context of
matters, I fail to see what relevance there would be in correspondence
sent to plaintiff by other shareholders.
[1] The financial status of the plaintiff would also seem irrelevant
to his right to obtain a stocklist. The right is not reserved to the
wealthy alone, and whether or not he has sufficient assets to attract
other shareholders to his stated project should be a matter for the
other shareholders to decide and should not be permitted to constitute
a basis for the corporation to decide whether or not he should be entitled to contact them. Is the Court to be asked to place a dollar limitation on the right of a shareholder to contact other shareholders concerning the possible purchase of a corporate asset?
As to the draft of the proposed communication prepared by his
attorneys which the plaintiff has not yet seen, I tend to agree that it
does not fall strictly within the attorney-client privilege. Nonetheless, I do not like the idea of compelling him to disclose its content. To begin with, it may never be sent at all in its present form,
and consequently I fail to see the justification for using it against the
plaintiff as a possible reason for denying him the right to a stocklist.
Secondly, the rationale of the defendant, if accepted here, would
apply to all stocklist actions. Defendant wants to examine the draft
so as to seek if plaintiffs purpose as stated in his demand letter coincides with what he may intend for the moment to tell the shareholders
in the event that he is given the stocklist. If this provides a basis for
discovery here on the premise of verifying plaintiffs true purpose,
would it not also provide a basis for the discovery of similar documents
in all such stocklist cases? And would not this simply be a back-door
means of enabling the corporate defendant in all such cases to investigate the plaintiffs intended strategy and to pass, in advance, on the
propriety of his intended communication to his fellow shareholders?
In short, I view the effort here as nothing more than another in
the continuing attempts to use the defense of a § 220 action for tactical purposes so as to gain as much information as possible concerning what the plaintiff shareholders have in mind in advance of his actual communication to the other shareholders. And, in keeping with
the policy of the Court to keep such proceedings as narrow in scope as
possible, I reject it.
The motion to compel is denied. IT IS SO ORDERED. The
deposition of the plaintiff can go forward this afternoon. We shall
try the matter tomorrow morning.
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RHONE-POULENC S. A. v.
MORTON-NORWICH PRODUCTS,

INC.

No. 6742
Delaware Court of Chancery of the State of Delaware, Sussex
April 1, 1982
Morton-Norwich, a corporation, desired to sell its pharmaceutical division to Proctor & Gamble. However, the completion of
this sale rendered Morton-Norwich unable to fulfill existing contractual duties with Rhone-Poulenc. Therefore, on March 24, 1982,
Rhone-Poulenc petitioned the court seeking (1) a temporary restraining order against the defendant Morton-Norwich, (2) expedited discovery against the two co-defendants, and (3) if injunctive relief was
denied, Rhone-Poulenc sought a declaratory judgment stating that
any obligation it may have had to Norwich-Morton under the preexisting contracts was terminated, thus removing any contractual limitation on Rhone-Poulenc's right to dispose of its 20.3% stock interest in
Morton-Norwich.
The court denied the temporary restraining order on the basis
that the regulatory requirements of the Hart-Scott-Rodino Act
negated any threat of immediate, irreparable injury to RhonePoulenc.
However, Morton-Norwich moved to dismiss for lack of subject
matter jurisdiction pursuant to Rule 19, due to the absence of joining
Proctor & Gamble as an indispensable party to the action.
The court found no basis to dismiss the suit against MortonNorwich for lack of subject matter jurisdiction. Vice-Chancellor
Brown held that equity had jurisdiction for several reasons. He set
forth that there is no present breach and due to the speculative nature
of the damage claims, there is no adequate remedy at law. The court
also held that the declaratory judgment sought on the termination of
the contractual duties is clearly within the jurisdiction of the court of
equity.
The court also refused to dismiss the action based on the Rule 19
indispensable party motion. While the court held that Proctor &
Gamble had an interest in the outcome of the litigation, they were not
an indispensable party. This finding was based on a sales agreement
between Morton-Norwich and Proctor & Gamble which contained an
"injunction out" provision which cancelled the contractual obligations
of the parties in the event either were made subject to a court injunction. As a result, performance of the contract was subject to the de-
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feasance and, therefore, not an enforceable duty which was fixed and
definite. Vice-Chancellor Brown also stated that it would be unfair to
deprive Rhone-Poulenc of its day in court with Morton-Norwich
merely because plaintiff was unable to serve process on Proctor &
Gamble, especially in light of the fact that the contract made claims
subject to laws of Delaware, the state of incorporation of MortonNorwich.
Accordingly, Vice-Chancellor Brown granted the motion for
expedited discovery and set a new date for hearing the preliminary injunction and declaratory relief application.
1. Courts

0-12(2)

A motion made by an Ohio corporation to have an action instituted against it dismissed for lack of in personarn jurisdiction must be
granted when the plaintiff is a foreign corporation asserting jurisdiction based upon a statutorily substituted service provision available
only to Delaware residents. DEL. CODE ANN. tit. 10, § 3104
(c) (4).
2.

Courts

0

17

A motion to dismiss for lack of subject matter jurisdiction is properly denied by a court in equity when an action is filed seeking a temporary restraining order or, in the alternative, a declaratory judgment
on the grounds that a corporation currently under contract to provide
services to plaintiff attempted to sell this ability to perform such performances. DEL. CODE ANN. tit. 10, § 342.
3.

Corporations

C

189 (9)

In an action to enjoin the sale of a corporation's pharmaceutical
division because it would render future performance of an existing
contract with plaintiff impossible, a motion to dismiss the action on
the grounds that (1) no service can be obtained on the purchasing
corporation, and (2) that such a purchasing corporation is an indispensable party is properly denied because the buyer is not an indispensable party to the cause of action arising between the parties to
the original contract.
4.

Corporations

DEL.

0

CH. CT. R. 19.
189(9)

Upon a motion to dismiss an action for a temporary restraining
order that seeks to prevent a sale of corporate services to a co-defendant that are already under contract to the plaintiff, a judgment ren-
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dered by the court will not prejudice either of the co-defendant parties
to the proposed sale since no obligation to perform can arise until the
injunctive relief presently requested is denied by the court.
BROWN, Vice-Chancellor

As I see it, the present posture of this case has left three matters
for decision. This has come about in the following manner.
On March 24, 1982 Rhone-Poulenc sought a temporary restraining order against Morton-Norwich as well as expedited discovery
against both Morton-Norwich and the named co-defendants, Proctor
& Gamble Company. The restraining order was denied on the basis
that the regulatory requirements of the Hart-Scott-Rodino Act ne-

gated the threat of any immediate irreparable injury to RhonePoulenc, at least for a period of 30 days from March 24. At the same
time, Morton-Norwich countered with a motion to dismiss for lack of
subject matter jurisdiction and, pursuant to Rule 19, due to the absence of Proctor & Gamble as an indispensable party. The basis for
the latter aspect of the motion was that 10 Del. C. § 3104 (c) (4), the
provision under which service of process was attempted as to Proctor &
Gamble, was not sufficient under the circumstances of the case to
achieve in personam jurisdiction over that company, it being an Ohio
corporation. Proctor & Gamble has since moved for a dismissal of

the action against it for that reason.
The three matters for immediate decision which result from the
foregoing events are as follows. Has Proctor & Gamble been effectively served with process so as to bring it before the Court? If not, is
Proctor & Gamble-an indispensable party under Rule 19 such as
would require the dismissal of the suit against Morton-Norwich? If
not, does an adequate remedy exist at law which in any event would
deprive this Court of subject matter jurisdiction under 10 Del. C.

§ 342?
These points, as well as others which I do not feel germane to the
present stage of the proceedings, have been heavily briefed and argued
by the parties on an emergency basis which befits an attempt to question the propriety of a proposed $371 million cash transaction. Because of obvious time restraints the Court is not in a position to respond in kind with a scholarly ruling. However, based on the belief
that under the circumstances the interests of the parties are best served
by a prompt decision as opposed to a weighty one, I rule on the foregoing matters as follows, having considered the arguments and authorities presented.
[1] First of all, I conclude that the motion of Proctor & Gamble
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must be granted. For better or worse this Court, through myself in
Rothschild InternationalCorp. v. Liggett Group, Inc., Del. Ch., C.A.
6239 (July 14, 1981) and previously by Vice Chancellor Hartnett in
Meekerv. Bryant, Del. Ch., C.A. 6245 (May 12, 1981), has construed
Eudaily v. Harmon, Del. Super., 407 A.2d 232 (1979), aff'd, Del.
Supr., 420 A.2d 1175 (1980) to stand for the proposition that substituted service over a nonresident pursuant to 10 Del. C. § 3104 is a
remedy available only to Delaware residents. Rhone-Poulenc is a
French corporation. It is not a Delaware resident. Thus I must
conclude that as a nonresident it cannot utilize § 3104 (c) (4) to obtain personal jurisdiction over another nonresident in a Delaware
court for the purpose of litigating events and an alleged tortious injury
that occurred outside Delaware.
[2] Secondly, I find no basis for dismissing the suit for want of
subject matter jurisdiction. Despite the attempt of Morton-Norwich
to cast the complaint as one which seeks to enjoin the consummation
of an agreement between Morton-Norwich and Proctor & Gamble,
and despite the suggestion of Rhone-Poulenc that it is really attempting to specifically enforce its rights under a pre-existing agreement
with Morton-Norwich, I find the situation, strictly viewed, to be
neither.
What Morton-Norwich is about to do is to sell its entire pharmaceutical division to Proctor & Gamble. If it does this, then MortonNorwich will have no pharmaceutical division through which it can
continue to honor the obligation of its pre-existing agreement (or
agreements as the case may be) with Rhone-Poulenc. So viewed, it is
not the position of Rhone-Poulenc that Morton-Norwich is refusing at
present to honor and perform its contractual obligation to RhonePoulenc. Rather, Rhone-Poulenc is saying that Morton-Nonvich,
unless enjoined, is about to take action which will render future performance of its contractual obligation to Rhone-Poulenc impossible.
This is what Rhone-Poulenc seeks to prevent by its injunctive application, contending that a damage action at law for breach of contract once the sale has taken place will be an inadequate remedy in
view of the speculative nature of the damage claims and in view of the
uniqueness of the contractual rights that it now has.
Secondarily, if injunctive relief is denied, Rhone-Poulenc seeks a
declaratory judgment that its obligation to Morton-Norwich under
their pre-existing agreement (or agreements) will be terminated by an
act of Morton-Norwich which renders future performance by MortonNorwich impossible, thus removing any existing contractual limitation on the right of Rhone-Poulenc to sell and dispose of its 20.3%
stock interest in Morton-Norwich. I think that this secondary, or al-
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ternative issue, is clearly within the jurisdiction of a court of equity, as
Morton-Norwich effectively concedes by arguing that it should be
brought by Rhone-Poulenc as a compulsory counterclaim in a prior
action existing in this Court between the same parties. Thus, I find
no basis on the present record for dismissing the complaint against
Morton-Norwich for lack of subject matter jurisdiction.
[3] Finally, I turn to the Rule 19 aspect of the motion. I conclude that Proctor & Gamble is not an indispensable party to the cause
of action between Rhone-Poulenc and Morton-Norwich. Obviously,
Proctor & Gamble has an interest in the outcome of this litigation such
as might possibly warrant permissive intervention by it under Rule 24
had it been omitted from the matter at the start. Unless MortonNorwich prevails on the injunctive application Proctor & Gamble will
be unable to complete its purchase of the Morton-Norwich pharmaceutical division under the terms of its agreement with Morton-Norwich.
At the same time, that agreement contains an "injunction out"
provision which appears to negate the contractual obligations of the
parties in the event that either are made subject to an injunction by a
court. As I read the contractual provision, Morton-Norwich has no
obligation under the contract to Proctor & Gamble in the event that it
is enjoined by a court from going through with it. If, for this reason,
Morton-Norwich may have no obligation to Proctor & Gamble then,
correspondingly, and for the same reason, Proctor & Gamble would
have no right to performance under the agreement. In other words,
under the agreement itself, the right of Proctor & Gamble to performance appears to be subject to the condition that Morton-Norwich
not be enjoined for some reason prior to final consummation. Thus,
the contractual right of Proctor & Gamble to performance by MortonNorwich does not appear to be fixed and finally established as were,
for instance, the contractual option rights in Elster v. American Airlines, Del. Ch., 106 A.2d 202 (1954).
[4] Added to this is the fact to be accepted for the purpose of the
present motion that Proctor & Gamble is not subject to service of
process by Rhone-Poulenc in this matter. This throws the determination of the motion under Rule 19 (b). Considering the factors
enumerated there, I think two are significant. First, for the foregoing reason, I cannot find that a judgment rendered in the absence
of Proctor & Gamble will necessarily be prejudicial to any rights it
may now have under its agreement with Morton-Norwich. Nor will
there be any prejudice to Morton-Norwich insofar as it has any contractual obligation to Proctor & Gamble. This is because, in effect,
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any such rights and obligations appear to be subject to defeasance, so
to speak, under the "injunction out" provision in the event that Morton-Norwich should be enjoined.
Secondly, to dismiss the suit against Morton-Norwich because of
the absence of Proctor & Gamble would, in my view, unfairly deprive
Rhone-Poulenc of an opportunity to litigate its contractual claims
against Morton-Norvich-at least part of which are expressly made
subject to the laws of Delaware- in a Delaware court which does have
jurisdiction over Morton-Norwich, a Delaware corporation and a
Delaware resident. This is particularly true in view of the fact that
the same two parties are already before the Court in an action involving the same contractual arrangements, that action having been
brought by Morton-Norwich against Rhone-Poulenc.
To grant the Rule 19 motion of Morton-Norwich would mean
that Rhone-Poulenc would have to go elsewhere to litigate this aspect
of its contractual dispute with Morton-Norwich simply because Morton-Norwich, in deciding to take action which could affect its ability
to perform its pre-existing contractual obligation to Rhone-Poulenc,
chose to deal with a person beyond the jurisdictional reach of this
Court.
For these reasons, I conclude that Proctor & Gamble is not an indispensable party to the cause of action being asserted against MortonNorwich by Rhone-Poulenc, and for this reason the motion of Morton-Norwich will be denied.
Subject to any agreement of the parties voluntarily extending the
matter, I shall entertain the application of Rhone-Poulenc for a preliminary injunction on Thursday, April 15, 1982 at 10:00
a.m. From my standpoint the date is non-negotiable since I am
booked solid in trials for the three-week period commencing April
19th. At that time we shall consider only the preliminary injunction
issue, and not matters pertaining to the declaratory judgment application. Also, in light of this decision the application of Rhone-Poulenc
for expedited discovery is granted, in principle. However, the dates
previously sought will have to be adjusted and any discovery of Proctor
& Gamble will be subject to the fact that it is a nonparty.
Counsel are asked to agree upon and submit an appropriate form
of order.
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INC.

No. 6535
Court of Chancery of the State of Delaware, Sussex
March 30, 1982
Plaintiff in this case is the representative member of a class of
minority shareholders who opposed a proposed cash-out merger. Defendant is the corporation in which the minority shareholders held
stock. The issue before the court of chancery concerns plaintiffs motion to strike the affidavit of MartinJ. Whitman. Such affidavit was
offered by defendant as an expert opinion of the value of the stock of
defendant corporation as of the date of the challenged merger agreement. However, this affidavit was offered by defendant after a preliminary injunction had been granted by the court and defendant had
mooted the issue by calling off the merger. Defendant contended the
affidavit.was being offered to prove the plaintiff should not be allowed
counsel fees and costs on the theory that the suit produced no benefit
for the minority shareholders since the suit actually deprived the
shareholders of an opportunity to receive a cash-out merger price in
excess of the value of their shares at the time. Vice-Chancellor
Brown disagreed and thus granted plaintiffs motion to strike the affidavit, without prejudice to the right of the defendant to resubmit it if
the court deems it necessary.
1.

Corporations

(-= 214

Costs

0-

172

Where counsel has represented minority shareholders and obtained a preliminary injunction in favor of the minority, the award of
counsel fees is a matter left to the discretion of the court. The chancellor decides what further evidence and testimony is required based
upon the facts of the specific case and abuse of discretion is the ultimate test upon review.
BROWN, Vice- Chancellor

Please accept my apologies for the delay in responding to the motion of the plaintiff to strike the affidavit of MartinJ. Whitman. Unfortunately, the exigencies of recent weeks have caused the matter to
be sidetracked. For a similar reason I offer this letter only as my ruling on the motion without the benefit of a statement of the underlying
facts.
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In essence, the parties disagree as to the interpretation of Rosenthal v. Burry Biscuit Corporation,Del.Ch., 209 A.2d 459 (1949) and
Chrysler Corp. v. Dann, Del.Supr., 223 A.2d 384 (1966) when measured in the present context of matters. In this action, which was
mooted by the defendants prior to trial but after a preliminary injunction had been granted, the defendants have offered the Whitman affidavit in the form of an expert opinion on the value of the stock of the
defendant corporation as of the date of the challenged merger agreement. At the preliminary injunction hearing, defendants offered no
such opinion evidence. The purpose for which the Whitman affidavit is offered now is to show that the preliminary injunction actually
deprived the public shareholders of an opportunity to receive a cashout merger price in excess of the value of their shares at the time. It
is offered in support of defendants' position that the plaintiffs suit
produced no benefit for the minority shareholders and that as a consequence plaintiff should not be allowed counsel fees and costs on the
theory of the action having been meritorious when filed.
In this sense, the Whitman affidavit is thus being offered, after
the fact, to show that the preliminary injunction should not have issued in the first place. So viewed, I do not feel that the defendants
have a right at this stage to insist on a consideration of the precise
value of the stock for the purpose of deciding whether or not plaintiff
is entitled to an allowance of any counsel fees at all.
On the record presented at the preliminary injunction hearing I
concluded that plaintiff had demonstrated a right to relief on behalf
of himself and the other minority shareholders, at least pending a
final hearing on the merits. Defendants elected to call off the merger
and thus avoid a final hearing on the merits. Thus, the litigation
ended. Now defendants seek to come forward with expert opinion
evidence to show that the preliminary injunction produced no benefit
to the minority shareholders, the basis being that the offered merger
price was fair and adequate. This they would do under the guise of
opposing the plaintiffs application for an allowance of counsel fees
and expenses.
If the affidavit is permitted, then surely plaintiff will want to
depose Whitman, or to offer additional opinion evidence of his own,
so as to challenge Whitman's conclusions. Thus would the fee application be turned into a full scale stock appraisal proceeding for the
purpose of determining the amount of the fee to which the plaintiff
might be entitled, if any. This, I think, is undesirable and should be
avoided if possible.
[1] In Burry Biscuit, in particular, it was the decision of the
Chancellor as to what further testimony and evidence he required. I
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think that the same was probably true in Chrysler Corp. v.
Dann. This is supported by the proposition that the award of counsel fees in such situations as these is a matter entrusted to the discretion
of the Court. Abuse of discretion being the test of the Court's ultimate decision, and facts supporting the decision ultimately made being the test for abuse of discretion, I think it should be left to the Court
in the first instance to decide what, if any, additional facts and
opinion evidence is needed in order to pass upon such an application.
In this case I am not convinced at this stage that it is necessary to
receive expert opinion as to the value of the stock in order to consider
plaintiff's application for a fee. Should I find it necessary to make
such a value finding in order to do so, I can notify counsel and we can
go from there. In the meantime, at this juncture, I shall grant the
motion to strike the Whitman affidavit, without prejudice to the right
of the defendants to resubmit it should the Court later deem it essential to a proper determination of the fee application. The briefing
presently under way should be completed on this basis.
IT IS SO ORDERED.

SIPLE v. S & K PLUMBING

& HEATING,

INC.

No. 6731
Court of Chancery of the State of Delaware, Sussex
April 13, 1982
Plaintiff, Samuel Siple, owning forty-nine percent of the defendant corporation, sought the appointment of a liquidating receiver
pursuant to DEL. CODE ANN. tit. 8, § 291, in order to liquidate the
corporation. Siple contended that the corporation was insolvent,
that the corporation is conducting very little business, and that the
other two shareholders, Corbett and Waters, who collectively own the
remaining fifty-one percent of the stock, are slowly liquidating the
corporation by selling off assets and drawing salaries. Siple contended that this gradual liquidation was depriving him of his right as a
stockholder to share in any benefits of liquidation. Corbett and Waters, on behalf of the corporation, contended that there was no liqui-
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dation and that while business has declined, the company is in a position to generate new business.
The court of chancery, per Vice-Chancellor Brown, denied the
application for appointment of a liquidating receiver without prejudice based upon the fact that there was no convincing evidence that
the corporation had been unable to meet its obligations or that the
business would be unable to overcome its difficulties.
1. Corporations

C-- 553 (1)

The appointment of a liquidating receiver is a type of relief designed to protect the rights of a shareholder of a corporation in case of
insolvency. DEL. CODE ANN. tit. 8, § 291.
2.

Corporations

C

553 (1)

Insolvency is the standard by which to measure the application for
the appointment of a liquidating receiver. DEL. CODE ANN. tit. 8,

§ 291.
3.

Corporations

C

537

Insolvency may consist of either a deficiency of assets below liabilities with no reasonable prospect that the business can be continued in
the face thereof, or it may consist of an inability to meet recurring
obligations as they fall due in the usual course of business.
4.

Corporations

0== 553 (1)

In an application for the appointment of a receiver, even if a
showing of insolvency is made, the appointment of a liquidating receiver lies in the discretion of the court.
5.

Corporations

C---

538

Application for the appointment of a liquidating receiver by a
shareholder should be denied absent convincing evidence that the
corporation has been unable to meet its existing business obligations,
or that corporate assets are outweighed by incurred liabilities.
6.

Corporations

0

538

Application for the appointment of a liquidating receiver should
be denied where there is no basis to conclude that the business will be
unable to overcome its difficulties.
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Vice- Chancellor

This action was filed on March 12, 1982 by the plaintiff Samuel
E. Siple, who owns 49 per cent of the outstanding stock in the defendant S & K Plumbing & Heating, Inc. The complaint seeks the
appointment of a receiver pursuant to 8 Del.C. § 291 for the purpose
of liquidating the corporation. Plaintiff contends that the corporation is insolvent in the sense that it cannot pay its debts and obligations
as they fall due in the ordinary course of business and also in the sense
that its liabilities exceed its liquid assets.
The corporation has two other shareholders. They are Janet
Corbett, who owns 49 per cent, and Ronald Waters, who owns 2 per
cent. Plaintiff founded the corporation, supervised its affairs for
many years, and formerly owned all of the stock in the corporation. He eventually transferred the above stock interests to Corbett
and Waters. Later he brought suit to have the transfers set
aside. The judgment entered against him in the prior action in this
Court is now on appeal.
In view of the nature of the allegations, an expedited hearing was
convened on April 1, 1982. The evidence indicates that although the
business of the corporation was flourishing at one time, having gross
sales of approximately $700,000 in 1979 and more than $1 million in
1980, its total sales for the period from February 1981 through February 1982 were less than $100,000. Its employees, who routinely numbered from 12 to 14 over the years, and who exceeded 20 on occasion,
have been reduced to only two. Specifically, since July 1981 the only
persons on the payroll have been Corbett and Waters. The plaintiff,
who had apparently been doing no work for the corporation and who
had been receiving no pay, was formerly terminated as an employee
on March 2, 1982.
At a shareholders meeting held on March 10, 1982, Corbett and
Waters combined their votes to elect themselves as directors of the
corporation, and to elect Waters as president and Corbett as secretarytreasurer. There are no other officers or directors. The motion
made by the plaintiff at the meeting to liquidate the corporation was
defeated.
Plaintiff contends that the corporation has no business of any consequence and that Corbett and Waters, who have continued to draw
substantial salaries from the corporation, have continued to exist in
their position solely on the basis of collecting previously existing accounts receivable. He fears that Corbett and Waters intend to systematically sell off the equipment and assets of the corporation so as to
continue to provide funds for the payment of their salaries, thus, in ef-
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fect, causing a gradual liquidation of the corporation in such a manner as to deprive, or at least to lessen, the ability of the plaintiff, as a
49 per cent shareholder, to participate in the benefits of the liquidation.
On behalf of the corporation, it is contended by Corbett and Waters that not only are the plaintiff's fears unfounded but that his motivation in bringing this action derives from the unfortunate personal
animosity that now exists between them and the plaintiff as a result of
the earlier litigation. They say that the poor business performance of
the corporation over the past year, aside from the general status of the
economy and the corresponding stagnation of the building construction industry, is directly attributable to the adverse publicity brought
only by plaintiff's previous suit and because of the fact that, by consent
of the parties, a receiver was appointed by the Court to supervise the
operation of the business during the pendency of that action. They
say, and they are undoubtedly correct, that a company in receivership
is not the best vehicle through which to generate new business.
Corbett and Waters deny any intention to sell off corporate assets
simply to provide funds for the continued payment of their
salaries. They contend that the business has equipment which at
present it does not need, at least part of which, such as several of the
company vehicles, is old and outdated. They say that their decision
to sell off this old and unneeded equipment is merely a product of
sound business management.
Corbett and Waters also point to the fact that plaintiff has refused
to renew his plumbing license on behalf of the corporation, a factor
which does not help their present business abilities. However,
Waters indicates that he is attempting to obtain a license himself, or to
negotiate with someone else in order to satisfy licensing requirements
on behalf of the corporation.
Corbett and Waters insist that the company still has customers
and business contacts, and that now that the operating receiver has
been terminated and the business returned to their control, the prospect of turning corporate fortunes around is within their
grasp. They ask for the opportunity.
[1,2,3,4] The law on a matter such as this is well established. One purpose of the relief contemplated by 8 Del. C. § 291 is
to protect the rights of a shareholder of a corporation in case of insolvency. Jones v. Maxwell Motor Co., Del.Ch., 115 A.312 (1921).
Thus, as the statute indicates, insolvency provides the standard by
which the request for relief is to be measured. Insolvency, in turn,
can be measured in two ways. It may consist of a deficiency of assets
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below liabilities with no reasonable prospect that the business can be
continued in the face threof, or it may consist of an inability to meet
recurring obligations as they fall due in the usual course of business. Kenny v. Allerton Corp., Del.Ch., 151 A.257 (1930); Freeman
v. Hare & Chase, Inc., Del.Ch., 142 A.793 (1928). In any event,
even if a bare showing of insolvency is made, the appointment of a liquidating receiver lies in the discretion of the Court. Noble v. European Mtg. & Inv. Corp., Del.Ch., 165 A.157 (1933). If the Court
entertains any serious doubt, the appointment of a receiver should be
denied. Banks v. Christina Copper Mines, Del.Ch., 99 A.2d 504
(1953).
[5,6] Applying these principles to the present record, I am satisfied that the relief requested must be denied, at least at this
point. There is no convincing evidence that the corporation has been
unable to meet its current obligations despite the fact that this has
been accomplished primarily through the collection of existing accounts receivable. The operating receivership was terminated only
early this year. For the first three months of this year, income
approximated disbursements even though the numbers were relatively
insignificant when compared to the performance in years gone
by. Moreover, when the value of the corporate real estate and equipment is considered, it appears that corporate assets far exceed liabilities. While future prospects may not look all that good now, I have
no basis to conclude at this point with any degree of reasonable certainty that the business will be unable to overcome the difficulties of its
recent past. Therefore, I am not convinced that I should order its
liquidation. I think this to be particularly true in view of the pending
appeal concerning the ownership of the stock interests.
I do think, however, that the circumstances bear watching. Actually, present matters of solvency aside, the situation appears to be an intolerable one. Actually, the business was that of the
plaintiff. By his unwitting act of transferring controlling stock
ownership to Corbett and Waters he has left matters in a status whereby he has no say in the operation of the business despite his ownership
of an almost one-half interest in it. The personal animosity between
him and Mrs. Corbett is obviously great and the wound appears to be
of the type that will never heal. If the business is to return to its
former profitability in the face of this strained relationship, there is
obviously a large obstacle to be overcome.
Should it appear in the months to come that Corbett and Waters,
whether by design or not, are doing nothing more than gradually
liquidating the corporation for their own benefit to the exclusion of
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the plaintiff, then perhaps the matter will bear reexamination. In
such an event the Court could always be mindful of the present financial status of the corporation in evaluating the interests of the shareholders should an eventual liquidation by the Court prove to be necessary.
Accordingly, the present application of the plaintiff for the
appointment of a liquidating receiver will be denied, but without
prejudice to the right of the plaintiff to renew his application in the
future should the circumstances appear to warrant it.

The com-

plaint will not be dismissed, and the Court will retain jurisdiction over
the matter pending further application by the parties. This will be
consistent with the fact that there is a pending counterclaim on behalf
of the corporation to be considered at a later date. IT IS SO
ORDERED.

STEPAK v. DEAN
No. 6315
Court of Chancery of the State of Delaware, New Castle
May 21, 1982
In this shareholder derivative action, the defendant moved to dismiss the amended complaint. Plaintiffs original complaint was dismissed for lack of sufficient reasons for his failure to make a demand
for action upon the board of directors of the defendant corporation. Plaintiff contended that his amended complaint contained
facts which showed with particularity that demand on the board of

directors of the defendant corporation would be futile. Defendant's
motion to dismiss the amended complaint was denied as the court of
chancery held that sufficient factual allegations had been made which
established a clear inference of control of the board of directors by an
individual defendant.
1. Corporations
Federal Civil Procedure

= 206 (4)
C

1809
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Where mere approval of the corporate action, absent self-interests
or other indication of bias, is the sole basis for establishing the directors' wrongdoing and hence for excusing demand on them, plaintiffs
suit should ordinarily be dismissed.
MARVEL, Chancellor

This action having been dismissed on the ground that the complaint failed to give sufficient reasons for the failure of plaintiff to
make a demand on the board of directors of the defendant corporation asking that the matters complained of be corrected, as required
by Rule 23.1,' Stepak v. Dean, Del. Ch., 434 A.2d 388 (1981), plaintiff has filed an amended complaint, adding Joseph A. Stanley, III
and Robert S. Rawlins as defendants and droppingJohn D. Tuthill as
a defendant. Bob R. Dean and A. L. Lockhart remain as parties defendant to the amended complaint and along with the defendant
Pioneer Texas Corporation have moved to dismiss such amended complaint pursuant to Rules 12 (b) (6) and 23.1 of this Court, contending
that plaintiff has again failed to cure the defects found in the original
complaint by failing to demonstrate with particularity the reasons why
making a demand on the board of directors of Pioneer Texas to correct the matters complained of would be futile.
The amended complaint sets out facts, which, in my opinion,
meet the test of particularity found in In Re Kauffman Mutual Fund
Actions, (CA 1) 479 F.2d 257, 264, cert. denied, 414 U.S. 857 (1973),
in which it is noted "An allegation of dominion, unsupported by
underlying facts, does not satisfy the requirement of particularity."
Plaintiffs allegations in her amended complaint, in my opinion,
state facts which, if proved, will establish the means whereby defendant Dean acquired the right to nominate a majority of the board of
directors of Pioneer and also set forth the connection between the alleged actions of Dean, his nominees on Pioneer's board of directors
and the alleged wrongdoings complained of. Thus, in the amended
complaint it is alleged:
1. Court of Chancery Rule 23.1 provides in part that:
"In a derivative action brought by 1 or more shareholders or members
to enforce a right of a corporation or of an unincorporated association, the
corporation or association having failed to enforce a right which may
properly be asserted by it, the complaint shall allege that the plaintiff was a
shareholder or member at the time of the transaction of which he complains
or that his share or membership thereafter devolved on him by operation of
law. The complaint shall also allege with particularitythe efforts, if any,
made by the plaintff to obtain the action he desiresfrom the directors or
comparableauthority and the reasonsfor his failure to obtain the action or
for not making the effort." (emphasis added)
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[N]o demand has been made upon the directors of Pioneer
prior to the institution of this action to recover the damages sustained, or to be sustained, by Pioneer because such demand would
be futile for the following reasons:
A. To permit this action to be prosecuted by the directors of
Pioneer would place its direction in hostile hands since
defendant Dean dominates and controls the Pioneer
Board of Directors. Thus, through a loan transaction
described in paragraphs 13 and 14 herein, defendant
Dean obtained the right to have his personal nominees
constitute a majority of the members of the Pioneer
Board of Directors.
During each one of the self-dealing transactions described in this
Amended Complaint, Dean and/or his personal representatives
constituted a majority, if not all of the Board of Directors. Dean's power was blatantly exemplified when, as alleged
herein, Dean manipulated the ascendance of defendant Rawlins
to the Pioneer Board of Directors in order to facilitate the sale of
PCM inventory to himself and then, shortly following the sale, returned himself to the Board.
At the time of the filing of this Complaint, the Board consists
of Dean, his personal representative Lockhart, and Rawlins.
Lockhart is Chairman of the Board and Dean is also Vice Chairman of the Board and Chief Executive and Operating Officer.
In light of the foregoing, Dean has total and complete dominance over the affairs of Pioneer and makes any demand by plaintiff on the Pioneer Board of Directors futile.
B. Such a demand would require that all defendants sue
themselves. Thus, Dean and his two personal representatives, Stanley and Lockhart, participated in all
wrongs alleged herein. Rawlins participated in the sale
by Pioneer to Dean of valuable inventory of Pioneer's
subsidiary PCM, at a price well below the actual market
value of that inventory. All these activities serve to
prove the futility of making a demand on these directors.
Between September 4, 1980 and May 31, 1980, the period during
which the wrongdoings complained of were allegedly committed, the
personnel of Pioneer's board of directors changed three times, but
nonetheless consisted of a mix of the same four defendant direc-
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tors. Dean resigned on September 9, 1980 and was replaced by
Rawlins. Stanley resigned on December 10, 1980 and was replaced
by Dean. Thus, every director who was serving on the board of directors when this suit was filed had allegedly participated in at least one
of the alleged wrongdoings.
[1] I conclude that plaintiff has succeeded in asserting "facts
from which it is believed an inference of control could be drawn.",
Varnars v. Young, 539 F.2d 966 (3rd Cir. 1976).
"Where mere approval of the corporate action, absent selfinterest or other indication of bias, is the sole basis for establishing the directors' 'wrongdoing' and hence for excusing
demand on them, plaintiffs suit should ordinarily be dismissed." (emphasis added) In Re Kauffman Mutual Fund
Action, supra.
However, I am satisfied that in this case the directors did not merely
approve the acts complained of. Thus, the facts alleged with specificity in the amended complaint clearly indicate that the majority of
the Pioneer board was not independent when it approved the transactions complained of.
At the time the original complaint was dismissed, Rawlins and
Stanley were not named as defendants, nor did the complaint allege
that they were implicated in any way in the matters complained
of. At the time of such filing Dean himself was no longer a director,
the complaint having been filed during his three months' absence
from the board. Therefore this Court could not conclude that a demand would be futile for the first of two reasons given by plaintiff,
namely that certain of the defendants would have been required to sue
themselves, Stepak v. Dean, supra, and Heit v. Baird, (CA 1) 567 F.2d
1157 (1977). The amended complaint, however, includes Rawlins
and Stanley as defendants, thereby implicating the entire board of
directors as of the time of the bringing of this action. Furthermore,
the amended complaint alleges more than mere approval on the part
of these directors and does so with particularity.
Plaintiff also argues that a demand would have been futile
because of Dean's alleged domination and control of the Pioneer
board. Dean was not a director when this suit was filed, and the original complaint contained only conclusory allegations and not underlying facts from which "an inference of control could be
drawn." Varnars v. Young, supra, and Stepak v. Dean, supra.
In the amended complaint, however, factual allegations are made
which establish a clear inference of control of the board of directors of
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the corporate defendant by the defendant Dean at all times here relevant.
Defendant's motion to dismiss the amended complaint will be

denied and an order to such effect may be submitted on notice.

TANZER v. CAVENHAM LTD.
No. 5349
Court of Chancery of the State of Delaware, New Castle
March 2, 1982
The original plaintiffs in this class sought leave to withdraw. A
notice was given to all other shareholders so as to afford an opportunity for any of their number to seek to intervene as a class action plaintiff so as to carry on the litigation in the place of the original plaintiffs. Where the petitioner who sought to intervene was never a
shareholder of record but did hold eight shares in his wife's maiden
name, the court of chancery, per Vice-Chancellor Brown, held that
the petition to intervene must be denied based upon the requirements
of Rules 23 (a) (4) and 24 (a) (2).
1.

Parties

O

40 (2)

An intervening party must possess an interest relating to the
property or transaction which is the subject of the action.
DEL. CH. CT. R. 24 (a) (2).
2.

Parties

C

40 (2)

Where the nature or extent of the critical property interest must
be made to depend on the court's factual and legal conclusions made
under the domestic relations law of a foreign jurisdiction, the party
seeking intervention does not possess a sufficient interest in the subject
property to intervene as plaintiff in a shareholder class action.

3.

Parties

C---

10
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A class representative must be one who can fairly and adequately
represent the interests of the class. DEL. CH. CT. R. 23 (a) (4).
BROWN, Vice-Chancellor
In this case, which was filed as a class action, the original plaintiffs sought leave to withdraw. As a condition to permitting them to
do so, it was ordered that notice first be given to all other shareholders
so as to afford an opportunity for any of their number who might be
interested to seek to intervene as class action plaintiff so as to carry on
the litigation in the place of the original plaintiffs. The petitioner
Seymour Lazar has responded to this notice. He has petitioned to
intervene as plaintiff and he has also petitioned for leave to file an
amended complaint, the effect of which, if granted, would be to
expand the scope of the class. The defendants oppose both applications.
The immediate problem with Mr. Lazar's desire to be substituted
as a class action plaintiff is that he is not a shareholder of record of the
corporation and never has been. In 1973 he purchased twenty
shares, but took them, for personal reasons, in his wife's maiden name

of "A. J. Lou."

Twelve shares have since been sold, but the remain-

ing eight are still held of record in this fashion. This circumstance
has produced both legal and factual side issues.
Mr. Lazar contends that he did this for convenience purposes in
view of his substantial investments and the fact that he maintained
several different accounts with his broker. He claims to have felt that
such a small number of shares would have been easier to move and
handle in the acc6unt maintained in his wife's maiden name than
would have been the situation had he placed them in the more
complex accounts maintained in his own name. Nonetheless, he
contends that the shares are really his and not those of his wife. His
wife agrees. Mr. Lazar claims that he exclusively makes all investment decisions for him and his wife. His wife agrees with this
also. Moreover, since the Lazars are residents of California and were
such at the time the shares were acquired, he contends that under
California community property law that which is the property of his
wife is his property also.
Defendants, however, resort to California statutes and case precedents in an effort to show that the purchase of the shares by Mr. Lazar
in his wife's name constitutes a presumed gift to her, thus making the

stock her sole property.

Mr. Lazar argues that the facts developed

during his deposition overcome any such presumption. He also
asserts that his use of his wife's maiden name in order to hold title to
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securities amounts to nothing more than holding the securities in the
name of a nominee.
I do feel, however, that the petition of Mr. Lazar should be
denied. The preliminary side skirmishes in this Court concerning the
status and qualifications of class action plaintiffs are becoming an
increasingly needless ritual. Personal attacks on such plaintiffs,
which effectively tie up the litigation for months, are encouraged
when prospective class action plaintiffs are advanced with apparent
chinks in their armor already showing. In Weinberger v. UOP, Inc.,
Del. Ch., C.A. No. 5642-N.C. (April 5, 1979) 1 bent over backwards
to approve Mr. Weinberger as class action plaintiff despite his rather
wondering and vague knowledge of the whole situation as revealed by
his deposition. Some leniency was felt in order in view of the intervening death of his New York counsel who had been handling the matter for him. Despite the host of drawbacks assembled against him, I
felt that once propped up and pointed in the right direction he could
adequately and fairly represent the interests of the class, and, in fact, I
think it fair to say that he did so.
Recently, in Kahn v. Household Acquisition Company, Del. Ch.,
C.A. No. 6293-N.C. (December 12, 1980), I was again forced to
strain to a substantial degree to approve a class action plaintiff who
straightforwardly admitted that she had no knowledge of the facts involved at the time that her suit was filed and who conceded that she
entrusted all decisions concerning her stock holdings to her husband
and sons, who were securities and investment professionals.
Now, in this matter, I am being asked to analyze California
domestic relations and community property law in order to pass upon
the standing of one who, although he has never been a shareholder of
record, seeks to intervene so as to ultimately represent the interests of a
class of persons who were shareholders of record based upon a claim to
the beneficial ownership of eight shares of stock registered in his wife's
maiden name. I really think that the line must be drawn somewhere. Whatever happened to the indignant shareholder of record,
aggrieved by his personal knowledge of facts thought to work a wrong
to himself and his fellow shareholders? Where has the solid, knightly, representative plaintiff, the champion of the small investor as envisioned by the scholars and text writers, gone?
[1,2] Technically, the present matter is one of intervention. Mr. Lazar is seeking, pursuant to notice authorized by the
Court, to intervene as plaintiff so as to replace the withdrawing
Tanzer interests. Rule 24 (a) (2) requires that an intervening party
possess "an interest relating to the property or transaction which is the
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subject of the action ......
Compare, Estate of Keil, Del. Supr., 146
A.2d 398 (1958). Where the nature or extent of the critical property
interest must be made to depend on this Court's factual and legal conclusions made under the domestic relations law of a foreign jurisdiction, it does not seem to be the best foundation on which to proceed in
shareholder class litigation-at least not in this case.
[3] Viewed another way, Rule 23 (a) (4) requires that a class
representative be one who can fairly and adequately represent the interests of the class. I have no doubt that if I permit Mr. Lazar to
intervene and substitute as plaintiff, I will next be confronted with
objections as to his certification as a proper representative of the class
of shareholders based upon factors which, to a degree, have been
argued here. This will only produce further delay, another preliminary side issue, and another round of briefing and argument.
Under these circumstances, I am convinced that the only reasonable course of action is to deny his petition. This renders it unnecessary to pass upon his related motion to amend the complaint so as to
broaden the cause of action and thereby expand the potential class to
be represented.
An appropriate form of order may be submitted.

VALHI

V.

PSA

No. 5730

Court of Chancery of the State of Delaware, New Castle
February 26, 1982
Plaintiff Valhi brought an action on his own behalf, derivatively
on behalf of PSA Corporation and as a class action seeking injunctive
relief against the adoption of proposed amendments to PSA's charter
and bylaws designed to impede the apparent threat of a takeover of
PSA by Valhi, a shareholder owning in excess of twenty percent of
PSA's stock.
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Subsequently, this complaint was settled by negotiations. PSA
purchased Valhi's 700,000 shares of PSA stock in consideration for a
PSA subsidiary, Jetair Leasing. Negotiations were conducted between PSA and the intervenor, Wied. Wied raised the issue of
whether a constructive trust should be established for the benefit of
PSA stockholders to be imposed on Valhi's alleged profits resulting
from the redemption of Valhi's stock by PSA.
The court of chancery, per Chancellor Marvel, held that PSA
could properly redeem Valhi's stock, that the agreed upon transaction
between Valhi and PSA was fair and arrived at in good faith and that
consequently, there was no basis for the imposition of a constructive
trust on the consideration received by Valhi on the redemption of PSA
stock.
1.

Corporations

0=, 207 1/2

Trusts

0=. 102 (1)

While it is clear that a fiduciary may not make a profit at the
expense of those for whom he sues, the stockholders of a corporation
are not entitled to any share of profits on a constructive trust theory
where a shareholder has filed a derivative and class action suit against
the corporation and subsequently negotiated a redemption of his stock
in good faith for fair consideration.
2.

Corporations

C

314 (2), 320 (11)

Where a corporation, through director approval, seeks to purchase its own shares from a shareholder in order to remove such shareholder who is deemed inimical to corporate policy, a test of reasonable
and fair judgment and good faith in agreeing upon the price is to be
applied.
MARVEL,

Chancellor

On October 30, 1978, Valhi filed this action against PSA, Inc. on
its own behalf and derivatively on behalf of PSA as well as in the form
of a class action pursuant to the provisions of Rule 23 on behalf of all
stockholders of PSA similarly situated other than the individual defendant directors of PSA. The complaint sought injunctive relief
against the adoption of proposed amendments to PSA's charter and
by-laws designed to impede what was believed to be the threat of a
takeover of PSA by Valhi, which at the time held 700,000 shares or in
excess of 20% of the stock of PSA.
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The complaint alleged that Valhi would fairly and adequately
protect the interests of the class, that the prosecution of separate actions by the individual members of the class would create a risk of inconsistent and varying adjudications and that a class action is superior
to other available methods for bringing about the fair and efficient
adjudication of a controversy such as the one in issue.
Prior to the commencement of this action the plaintiff Valhi had
requested that the directors of PSA postpone the convening of a
special meeting of stockholders of the corporation which had been
scheduled for November 20, 1978, and that such board reconsider the
matters complained of, but, as alleged in the complaint, such request
had been ignored. The stockholders' meeting in question was to be
convened, as noted above, for the purpose of enacting proposed antitakeover provisions directed against Valhi.
The complaint also charged that the directors of PSA had devised
a plan to be presented to its stockholders designed to assist such directors improperly to retain their positions on the board of directors of
PSA and to assure a continuing veto power over proposed corporate
acts, the heart of the proposed changes sought to be achieved by the
directors of PSA being the adoption of a requirement for a vote of
80% of its stockholders for the approval of virtually all transactions
between PSA and any of its stockholders holding 20% or more of its
stock unless the transaction in question has been, inter alia, approved
by the director of PSA.
Also proposed to be considered at such November 20, 1978 meeting of the stockholders of PSA was the elimination of the annual election of all members of the board of directors and the creation of a
board divided into three classes of directors to hold office for staggered terms of three years each as well as the elimination of cumulative voting for the election of directors, the latter proposition being
apparently designed to prevent Valhi from electing its own candidate
to the board of PSA.
The complaint went on to contend that the proposed scheme
devised by the defendant directors of PSA, which was to be voted on at
such November 20, 1978 meeting of stockholders, was designed to use
the corporate machinery of PSA as well as the Delaware corporation
law for the improper purpose of perpetuating incumbent management in office. The complaint concluded by asking for the granting
of temporary and permanent injunctive relief against the adoption of
the proposed by-law amendments as well as the proposed amendments
to PSA's certificate of incorporation as unreasonable and invalid, being allegedly contrary to the purpose behind the applicable provisions
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of the Delaware corporation law and the public policy of the State of
Delaware.
On the other hand, in the notice to its stockholders of October 23,
1978, fixing the meeting date of November 20, 1978, PSA had reported that the proposed amendments were properly designed to discourage unilateral attempts by outsiders to gain control of PSA in a
manner which might not be in its stockholders' best interests, and such
stockholders were urged, in their own self-interest, to vote for the suggested changes in the corporate charter of PSA as well as in its by-laws
in order to forestall the threatened takeover of the corporation by
Valhi.
Accordingly, the issues presented at the inception of this case were
(1) whether or not PSA was justified in seeking to repel the overtures
being made by Valhi by means of the adoption of so-called "porcupine" provisions proposed to be voted on at the stockholder meeting
scheduled for November 20, 1978, (2) whether or not PSA might
properly seek to repel the overtures made by Valhi through the
purchase of the shares held by Valhi in PSA, Kors v. Carey, 58 A.2d
136 (1960), and Cheff v. Mathes, Del. Supr. 199 A.2d 548 (1964), and
(3) whether or not Valhi could properly sell its PSA stock to PSA.
And while the complaint, insofar as it was directed against the socalled "porcupine" provisions, has been settled by negotiations between the intervenor Mrs. Wied and PSA, the issue remaining to be
resolved is whether or not the intervenor Mrs. Wied is entitled to the
entry of an order establishing a constructive trust for the benefit of the
stockholders of PSA to be imposed on Valhi's alleged profits resulting
from the redemption of its PSA stock. At this juncture it is indeed
ironic that this long-pending case would have undoubtedly been
proven to be unnecessary had Valhi and PSA proceeded directly into
negotiations for the purchase and sale of the 700,000 PSA shares
owned by Valhi without the resort to litigation.
First of all, I am not persuaded that the plaintiff Valhi and its attorneys can be charged with bringing a strike suit, a type of action in
which a plaintiff, according to Mrs. Wied's expert, is usually a small
stockholder, which Valhi was clearly not, in an action involving large
sums of money. Such expert testified at the April 14-16th, 1981
hearing that the principal beneficiaries in such cases, brought before
the adoption of Rules 23 and 23.1, were very often the lawyers for
plaintiffs who stood to receive substantial fees in surrepticious settlements of such cases, temptation to dispose of a case on the basis of
counsel fees having been very great. However, counsel for Valhi have
received no Court approved counsel fees as a result of the consumma-
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tion of the redemption agreement, and this case, as noted above, is
clearly not a strike suit.
The Court having heard and evaluated the evidence on the basic
fairness of the price paid for Valhi's stock held in PSA at the April
14-16th, 1981 ex post facto hearing, which was held in conformity
with the Court's letter opinion of September 22, 1980, I am persuaded
that the entire fairness of such transaction was established at such
hearing and that Mrs. Wied's objections to such transaction in her
application for the imposition of a constructive trust on the proceeds
of the redemption of Valhi's PSA stock must be denied.
[1] I say this because while it is clear that a fiduciary may not
make a profit at the expense of those for whom he sues, Cohen v.
Beneficial Industrial Loan Corporation, 337 U.S. 541, and Young v.
Higbee Company, 324 U.S. 204 (1945), I am not persuaded that Valhi
made any profit to which the other stockholders of PSA are entitled on
a trust theory.
PSA purchased 700,000 shares of its own stock from Valhi on
February 26, 1980 at a time when the value of such stock totalled
about 19.7 million dollars. However, PSA made such purchase at a
cost to it of only 12.6 to 16.7 million dollars. Thus, PSA realized an
immediate gain on such transaction of 5.6 million dollars, having thus
acquired a 21 % interest in its own company for a consideration representing 9.5 % of its assets.
In addition, as a result of such transaction, Valhi acquired the
stock of a PSA subsidiary, namely Jetair Leasing, the sole asset of
which were four eleven year old Boeing 727 aircraft, and by turning
over Jetair stock to Valhi instead of the aircraft themselves, PSA
structured the transaction in a manner which avoided a federal depreciation recapture tax of up to 12 million dollars. PSA also
arranged for the lease of such Jetair aircraft from Valhi for the period
through April 1981, thus insuring PSA's use of four needed aircraft
until the planned delivery of new replacements, at which time the old
aircraft, which were depreciating in value, were to be disposed of.
In addition, the stockholders of PSA were benefited directly as a
result of the stock dividend made possible by the acquisition of such
shares by PSA. Furthermore, at the time of the April 14-16th, 1981
fairness hearing the market price of such stock had risen to more than
26 million dollars. Later that summer, the Jetair Leasing stock, which
Valhi had received in carrying out the redemption agreement, was
contracted for sale at a price of at most 21.89 million dollars. In short,
I am satisfied that the value of PSA stock which Valhi surrendered to
PSA as a result of the so-called redemption agreement exceeded the
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value of the Jetair Leasing stock which Valhi received in the transaction.
[2] And while the conduct of then opposing counsel as well as
that of the Court cannot be condoned, in the former seeking and the
latter granting approval to the filing of an amended complaint which
removed the derivative and class action allegations from the original
complaint without notice to the stockholders of PSA and without a
hearing, I am satisfied that it was established at the April 14-16th,
1981 ex post facto hearing that the sale of its PSA stock by Valhi to
PSA was entirely fair to PSA and its stockholders. In other words, it
is clear from the evidence adduced at such hearing that the directors
of PSA exercised reasonable and fair judgment and demonstrated
good faith in agreeing upon the price to be paid for the PSA stock held
by Valhi, there having been arms' length bargaining and careful deliberation by the board of directors of PSA, coupled with such directors' reliance on independent consultants, prior to reaching a determination as to the propriety of the transaction in issue. Furthermore, at the April 14-16th, 1981 hearing the intervenor stipulated to
the exercise of good faith on the part of the directors of PSA, Kaplan
v. Goldsant, Del. Ch. 380 A.2d 556 (1977). And such test of fairness
is to be applied when the directors' motive in approving a purchase,
such as the one in issue, is to remove a substantial stockholder deemed
inimical to corporate policy, Cheff v. Mathes, supra. Here, the intervenor has stipulated that the directors of PSA carefully considered
the proposed redemption of the PSA stock held by Valhi, having exercised their business judgment on such proposal on four separate occasions, namely, February 1979, August 1979, October 1979, and February 1980. The intervenor has also conceded that during each one
of these four periods of evaluation of the proposed redemption of its
shares that the PSA directors and their consultants acted in good faith
in reaching a determination that the transaction complained of was
fair to the PSA shareholders. See also findings of fact and conclusions of law in related litigation between the intervenor and Valhi in
the case of Wied v. Shimp, et al, Civil No. 78-913-GT in the United
States District Court for the Southern District of California.
In addition, the evidence adduced at the April 14-16th, 1981
hearing, in my opinion, establishes that Valhi received no unfair profit in the consummation of the redemption agreement here in issue. Thus, on February 28, 1980, in conformity with the redemption
agreement, Valhi received the stock of Jetair Leasing, the sole assets of
which were four eleven year old Boeing 727-200 aircraft. On June
11, 1981, Valhi's parent corporation agreed to sell its Jetair stock to
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Eastern Airlines at what proved to be a market value of saidJetair aircraft of $5,472,500 per plane, which price conforms with the opinion
of Mr. Jordan A. Green, Valhi's expert, who believed that the market
value per each Boeing plane in issue was approximately $5.5 million. I am satisfied on the basis of the testimony adduced at such
hearing that whether one values the transaction as of the February 26,
1980 closing date or as of a later date, that Valhi realized no unfair
profit in the redemption of its PSA stock. In short, I am persuaded
that the evidence adduced at the April 14-16th, 1981 hearing established that the value of the PSA stock which Valhi surrendered to PSA
in consummation of the redemption agreement was greater than the
value of the jetair Leasing stock which Valhi received from PSA.
I am also satisfied that the April 14-16th, 1981 hearing, ordered
by the Court, established that the terms governing the acquisition of
700,000 shares of PSA stock from Valhi by PSA was entirely fair to
such corporation and its stockholders. I therefore conclude that
there is no basis for the imposition of a constructive trust on the consideration received by Valhi on the sale of its PSA stock. Accordingly, Valhi's application for the imposition of a constructive trust on
such consideration will be denied.
On notice an appropriate form of order may be submitted.

VISTA RESOURCES, INC. v. CAMELOT
INDUSTRIES CORP.
No. 6744
Court of Chancery of the State of Delaware, Sussex
March 30, 1982
On March 16, 1982, the plaintiff, Vista Resources, Inc., by its
vice president in charge of finance, demanded a stockholder list as a
shareholder of defendant, Camelot Industries Corporation. The defendant refused, claiming that the plaintiff's vice-president had no authority to execute the demand letter on behalf of the corporation. The defendant additionally maintained that the posting on
March 28, 1982, of a list of shareholders as of February 19, 1982, the
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record date for the April 7, 1982, shareholders' meeting, satisfied and
rendered moot the plaintiffs demand.
The court of chancery, per Vice-Chancellor Brown, held that the
plaintiff was entitled to a stocklist pursuant to DEL. CODE ANN. tit.
8, § 220. It was found that the demand was presented as a corporate
act and not the act of plaintiff's vice-president individually, purporting to act on behalf of the corporation. The court additionally held
that the posting of the list of shareholders as of February 19, 1982, was
not necessarily sufficient for the plaintiff to accomplish its objective of
contacting shareholders about its ongoing tender offer for shares of
the defendant corporation, and therefore plaintiff's demand had not
been satisfied and rendered moot.
1.

Corporations

0'

181 (3)

A demand for a stockholders list made by the vice-president in
charge of finance of a corporate stockholder, on behalf of the corporation, was made in the name of the corporation when the individual
signed the demand letter as vice-president with his signature attested
by the corporate secretary and the corporate seal affixed.
BROWN, Vice-Chancellor
I offer this to confirm my ruling communicated to you by telephone as of this morning. I have concluded that the plaintiff, Vista
Resources, is entitled to a stocklist as sought in the complaint pursuant
to 8 Del. C. § 220. My reasoning is as follows.
It is established that Vista Resources is a shareholder of Camelot
Industries, and it is not disputed that the purpose for which Vista Resources seeks the stocklist is a proper one. It is also clear that Camelot Industries has refused to produce the stocklist despite the demand
letter of Vista Resources having been received by it on March 16,
1982.
[1] As to the defenses raised by Camelot Industries, I am not persuaded that Vista Resources has failed to prove its case because of the
fact it has produced no resolution of the board of directors, nor any
testimony of its president and board chairman, showing the authority
of Carl. J. Simon, its vice president in charge of finance, to execute the
demand letter on behalf of the corporation. Assuming for present
purposes only that the argument might have some merit if the demand
had been made by Simon alone in his capacity as vice president, the
fact remains that the demand was made in the name of the corporation, with Simon signing as vice president, his signature being attested
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by the corporate secretary, and the corporate seal being affixed. The
demand was thus presented as a corporate act, and not the act of Simon individually purporting to act on behalf of the corporation.
Simon has testified that he was authorized by the president and
chairman of the board to sign the document. Moreover, Section 44
of the bylaws of Vista Resources authorizes all "endorsements, assignments, transfers, stock powers or other instruments of transfer of securities standing in the name of the Corporation" to be executed,

among others, by "a Vice-President" and "the Secretary" of the corporation. Under the circumstances I see no need to quibble further
about the authority of the corporate officers, or the lack of it, to execute the demand letter in the name of the corporation.
As to the defense of mootness, I do not find that the posting on
March 28, 1982 in Burlington, Massachusetts of a list of shareholders
as of February 19, 1982, the record date for the April 7, 1982 shareholders meeting of Camelot Industries, satisfies and renders moot the
demand of Vista Resources for a stocklist made on March 16,
1982. The concededly proper purpose for which Vista Resources
wants the list is to contact shareholders about its ongoing tender offer
for Camelot Industries shares as well as to contact shareholders with
regard to the impending shareholders meeting. A list of the shareholders of record as of February 19 who are entitled to vote at the

meeting may arguably be sufficient for the latter objective, but not
necessarily for the former.
Clearly, neither of the decisions in Agency Rent-A-Car, Inc. v.
Gateway Industries,Inc., Del.Ch., C.A. 6109 (May 6, 1980) or Levy v.
Recognition Equipment, Inc., Del.Ch., C.A. 6705 (February 26,

1982) stand for the general proposition that posting a list of shareholders pursuant to 8 Del. C. § 219 renders moot a prior demand for a
stocklist made pursuant to 8 Del. C. § 220. Both of those cases went
off on the proposition that the plaintiff shareholder had shown no immediate need for a current stocklist under § 220 and that under such
circumstances the list made available under § 219 was sufficient at the
time.

In fact in Agency Rent-A-Car it was held that the availability

of a § 219 list was sufficient for plaintiffs purposes pending a trial on
its right to obtain a list pursuant to § 220. The factual setting is
quite different here.
Finally, I decline to pass on the intention of Judge Latchum as expressed in his comments to counsel made at the March 22, 1982 hearing in the related Federal action. Whether or not he intended to prohibit both parties, as opposed to only Camelot Industries, from taking
any and all further actions in this Court is not for me to say. The or-
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der entered runs only against Camelot Industries, however. For that
reason, I cannot find that the status of the Federal action, as it has
been presented to me in this proceeding, prevents Vista Resources
from exercising its right as a shareholder under § 220 to seek a list of
shareholders of Camelot Industries for a concededly proper purpose
under Delaware law.
Accordingly, judgment will be entered in favor of Vista Resources
once the form of order, as it may or may not be affected by events occurring in New York overnight, has been determined.
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