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a deposition be taken in New York City at the office of plaintiff's
counsel, or in the alternative, the plaintiff requested the deposition
be taken in Delaware-the forum state.
The two named defendants in the notice of deposition were to
furnish information both individually and on behalf of the corporation. Since neither of these two individuals resided in New York, they
requested a more suitable location. As the parties were unable to reach
agreement, the defendants moved for a protective order.
Defendants asserted that neither of the proposed locations was
appropriate as travel to these locations would have significantly interfered with their respective business activities.
Defendants, in reliance upon the general rule governing depositions of individual -defendants, asserted that their residences would have
been the proper place for the depositions. They also asserted that as
they were to testify in their corporate capacity, the general rule provides for such a deposition to occur at the corporation's principal place
of business, although they noted that the rule is not inflexible.
Vice-Chancellor Hartnett held that the general rule governing
depositions should be applied unless there are circumstances which
warrant deviation. Since the court has complete discretion in the matter of this nature, the vice-chancellor noted that none of the circumstances in the present case warranted deviation. Thus, he held
that the depositions were to be taken at the principal's place of business
in Dallas, Texas. In closing, he noted that such lack of good faith
on the part of the parties involved to resolve this impasse constitutes
a major factor in the backlog of cases within the judicial system.
1. Depositions

0
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In the absence of a voluntary agreement or unusual circumstances,
the deposition of an individual defendant is taken at his residence or
place of employment and the deposition of a corporation, through one
of its directors, is taken at the principal place of business of the
corporation.
2.

Depositions
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The standards for determining the place for discovery are not
inflexible and the place of deposition is a matter within the discretion
of the court.
3.

Federal Civil
Procedure
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In the absence of an agreement between the parties, a plaintiff
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is not entitled to depose defendants at the site of the forum.
Samuel R. Russell, Esquire, of Biggs & Battaglia, Wilmington, DE
for plaintiff.
Rodman Ward, Jr., Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, DE for defendants.
HARTNETT, Vice-Chancellor

This is my decision on defendants' Motion For A Protective Order
providing that their depositions be taken where they reside or work.
I conclude that the nonresident defendants who are directors of corporate defendant Texas International Airlines, Inc. should not be
deposed at their residences or places of employment but rather in Dallas,
Texas, the principal place of business of Texas International Airlines,
Inc.
This stockholder's derivative action was filed by Leonard I.
Schreiber (plaintiff) against Jet Capital Corporation, Texas International Airlines, Inc. and eight individual directors of Texas International Airlines, Inc. Plaintiff's notice of deposition requests defendantdirectors Howard Swanson and Carl Pohland to come to the New York
City office of plaintiffs New York counsel to furnish testimony both
individually and on behalf of Texas International Airlines, Inc.
Since the defendants neither reside nor work in New York City,
they attempted to reach agreement with plaintiff as to a more suitable
location. Plaintiff's alternate proposal is that defendants be deposed
in Delaware-the forum state. This proposal, defendants say, is likewise
inappropriate. Defendants, in their motion, alternatively requested that
their depositions be taken in Dallas-the principal place of business
of the corporation.
Because of the parties' failure to agree, defendants have moved
for a protective order based upon affidavits that Mr. Swanson resides
and works in Florida and that Mr. Pohland has his residence and place
of employment in Minnesota. Furthermore, defendants voice opposition to the New York and Delaware locations because travel to these
locations would allegedly significantly interfere with their respective
business activities. It is these circumstances which defendants assert
mitigate against subjecting them to travel to either New York or
Delaware for the purpose of depositions.
[1] It is well settled that in the absence of a voluntary agreement or unusual circumstances, the deposition of an individual defendant is taken at his residence or place of employment and the deposition of a corporation, through one of its directors, is taken at the principal place of business of the corporation. Dalton v. American Investment
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Co., Del. Ch., C.A. #6305-N.C. (June 9, 1981); Brywil, Inc. v. STP
Corp., Del. Ch., C.A. #404-K (March 31, 1975); WRIGHT &
MILLER, Federal Practice and Procedure, Civil § 2112; 4 MOORE'S
Federal Practice, 36.70 [1-3]. The policy of these rules is one of practicality and concern for the cost to the party to be deposed. Dalton, supra.
In this case, however, the defendant-directors fall into two
categories. They are individual defendants and also directors of the
corporate defendant. In view of this circumstance, defendants rely on
two theories to support their position. First, they urge that their depositions in both capacities should be taken in accordance with the rule
governing depositions of individual defendants. Secondly, they urge
that in any event this Court and other Courts have permitted a corporation's deposition at a place other than the corporation's principal
place of business and therefore they should each be deposed at their
homes.
[2] The standards for determining the place for discovery are
not inflexible and the place of deposition is a matter within the discretion of the Court. Chancery Court Rule 26(c); Lasher v. Sterwin
Laboratories, Del. Ch., C.A. #5924-N.C., C.A. #6000-N.C. (January
28, 1980). While defendants are correct that there is authority for permitting a corporation's deposition at a place other than the principal
place of buiness, this is not the general rule. Moreover, the cases cited
by the defendants, while holding that a party may take a corporation's deposition at a place other than the principal place of business,
also required the payment of expenses by the party seeking the discovery
or some other voluntary agreement between the parties. Dalton, supra;
Lasher v. Sterwin Laboratories, supra; Brywil, Inc. v. STP Corp., supra.
Nor do the circumstances here mandate a deviation from the
general rule governing the taking of the deposition of a corporation
through its directors at the principal place of business of the corporation. Plaintiff asserts that he resides in New York and is the owner
of but a few shares of stock in Texas International Airlines, Inc. and
it would be unfair to require him to bear the costs of travel to Dallas,
Texas; that defendants have substantial contacts with New York and
Delaware; and that travel to New York and Delaware would not disrupt
the defendants' business activities.
[3]
The fact, however, that a plaintiff in a stockholder's
derivative suit merely asserts tht he is the owner of a small number
of shares does not provide any basis for departing from the general
rule. See Lavine v. Gulf Coast Leaseholds, Inc., Del. Ch., C.A. #639-N.C.
(August 11, 1961). Likewise, in the absence of some agreement, a
plaintiff is not entitled as a matter of right to depose defendants at
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the site of the forum. Compare, Dalton, supra; Lasher, supra. And
finally, based upon defendants' affidavits, defendants have denied that
they have substantial contacts with New York and Delaware and assert
that travel to either of these locations would substantially interfere with
their business activities.
The underlying policy considerations are that the costs to the
deponent be minimized and that the costs of litigation be limited, if
possible. In balancing these two policies, it is obviously more practicable here to require the depositions be taken at one place and the
most logical place is the principal place of business of Texas International Airlines, Inc. in Dallas.
Considering all the circumstances, I therefore find in the interest
of judicial efficiency and economy that the depositions by plaintiff of
the defendant-directors, both individually and on behalf of Texas International Airlines, Inc., be taken in Dallas, Texas-the principal
place of business of Texas International Airlines, Inc.
This matter is an excellent example of why this Court is failing
steadily behind in its work. The dispute as to where the depositions
should be taken could have easily been resolved by the parties if all
had desired in good faith to resolve the impasse. Even when the Court's
aid became necessary it should have been obvious that the issue was
quite simple and was clearly within the Court's discretion. A letter
of a few pages would have easily set forth the issue. Instead, the Court
received formal briefs and a request for oral argument-a request which
was fortunately rejected. The objectors (defendants) chose to incorrectly cite 13 authorities for their wrong assertion that the general rule
is that a deposition of a corporation, through its directors, is taken
at the residence of the directors. It is no wonder that discovery procedures have become the subject of vigorous criticism throughout the
country.
Hopefully, in the future, counsel in this case will proceed to get
this matter ready for trial in an expeditious manner without further
need to burden the Court to decide where a deposition is to take place.
IT IS SO ORDERED.
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SMITH v. PRITZKER
No. 6342
Court of Chancery of the State of Delaware, New Castle
July 6, 1982
This is a class action suit brought by plaintiffs who were owners
of a substantial portion of the outstanding shares of common stock
of Trans Union Corporation. Defendants are the majority shareholders
and chief executive officer of the private corporation that merged with
Trans Union. Plaintiffs seek alternative remedies of (1) having the
merger rescinded or (2) receiving money damages based upon the difference between the merger price and the fair market value price of
shares immediately prior to the merger. The court of chancery entered
judgment for defendants.
The directors and chief executive officers of Trans Union were
faced with the problem of lacking sufficient taxable income to take
advantage of available tax credits. Trans Union did, however, have
considerable cash flow. After careful examination of the alternatives
available, the corporation's president approached defendants concerning a merger. After several offers were discussed, a suggested selling
price of $55 per share was agreed upon. Trans Union's president took
that offer back to the board of directors of the corporation. The directors discussed the merger at three separate board meetings and finally
unanimously agreed to recommend the merger terms to the
shareholders. However, the parties understood that if Trans Union
were to receive a better offer, they were under no obligation to Pritzker. In order to secure a better offer, Trans Union hired an investment banking firm which made a concerted effort to find a buyer at
a higher price. As no further offers were forthcoming, the board
presented the proposal to the shareholders on February 10, 1981, pursuant to proper notice requirements. Eighty-nine percent of the
shareholders voted in favor of the merger.
Plaintiffs contend that the board acted negligently in recommending the merger to the shareholders. The court held that there exists
a presumption that corporate directors form their business judgments
in good faith. To overcome that presumption, plaintiffs must show
that the directors "acted so far without information that they can be
said to have reached an unintelligent and unadvised judgment." The
court, in the case at bar, held that the directors of Trans Union made
every effort to evaluate all possible alternatives and to secure the very
best price for their shareholders. Furthermore, the court stated that
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the shareholders of Trans Union were fully informed as to the terms
of the merger agreement. As such, the merger was properly placed
before the shareholders with a recommendation that the merger be
approved, based upon the best business judgment of the directors.
Judgment for defendants.
1. Corporations

Cc- 182

A presumption exists that corporate directors form their business
judgments in good faith.
2.

Corporations

C= 310(1)

The business judgment rule provides that room be afforded for
honest differences of opinion in a corporate board of directors.
3.

Corporations

0

189(10)

In order to overcome the presumption that directors have acted
in good faith and in the best interests of their corporation, one who
attacks corporate action taken by the directors of a Delaware corporation must demonstrate that the judgment of the board of directors
of such a corporation was not brought to bear with specificity on the
challenged transaction, and that the directors acted so far without information that they can be said to have reached an unintelligent and
unadvised judgment.
4.

Banks and
Banking

3

315(1)

Testimony of financial experts is not required in order to arrive
at the fair present value of a corporate security in a merger proceeding.
5.

Corporations

C---

584

In determining the intrinsic value of shares of stock at the time
of a merger, an appropriate method is not based on discounting projected cash flows; rather, the present value may be arrived at by such
method of valuation fluctuating substantially, depending on the discouht rate employed.
William Prickett, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, DE for plaintiff.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnel,
Wilmington, DE for defendant.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, DE for individual defendants.
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MARVEL, Chancellor
Plaintiffs Alden Smith and John W. Gosselin, who were substantial common stockholders of Trans Union Corporation at the time of
the merger here in issue, seek in this class action a ruling after trial
directing that the merger of Trans Union into the defendant New T.
Company be rescinded, or, in the alternative, that damages be assessed
against the members of the board of directors of Trans Union Corporation and awarded to the stockholders in the amount of the difference between the price of $55.00 offered for the shares of stock affected by such merger and the fair value of such shares immediately
prior to the date of the merger in question, namely, February 5, 1981,
plus interest.
The transaction under attack .came to pass as a result of the efforts ofJerome Van Gorkom, formerly president and at the time chairman of the board of Trans Union Corporation, with board approval,
to solve Trans Union's long-standing fiscal problems arising out of
its inability to generate enough taxable income to use available investment tax credits efficiently, thus reducing its net income, limiting
dividends, and lowering the value of its stock in the market. This problem was exacerbated by Mr. Van Gorkom's failure to persuade Congress during 1980 to make tax credits refundable in cash and to legislate
against further accelerated depreciation.
And while other solutions designed to remedy Trans Union's fiscal
troubles, such as making a major acquisition which would generate
up to $150,000,000 a year of taxable income, thereby enabling Trans
Union to take full advantage of accelerated depreciation and investment tax credits were considered, the cost of acquiring such a company was estimated to be approximately $750,000,000, or more than
the current value of Trans Union's assets.
Another possible solution which was considered by the board of
directors as a means of remedying Trans Union's fiscal problems was
to have the corporation purchase its own stock at an average price
of $50.00 per share, such purchases to be made so as to acquire 30%
of Trans Union's outstanding stock which could be later reissued to
pay for acquisitions.
Still another plan designed to deal with Trans Union's financial
problems was a so-called leveraged buyout' of Trans Union in which
the members of management of Trans Union would participate.

1. Such a buyout scheme was submitted to Trans Union by the firm of
Kohlbert, Kravis and Robertson and Co. in August 1980. And while Mr. Van Gorkom
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However, as noted above, while Mr. Van Gorkom was philosophically
opposed to this type of transaction because of the possible conflict of
interest which would be therein involved in that the members of
management would be interested in obtaining less than the best possible price for the company as well as interested in discouraging other
offers for their company, he did not actively oppose such a proposal.
Significantly, during his career as an officer of Trans Union, Mr. Van
Gorkom had participated in over forty acquisitions and was thoroughly
familiar with acquisition procedures, valuation methods, as well as
negotiations leading up to such proposals.
However, there were several factors which reduced the likelihood

of the acquisition of Trans Union by a public company. First, Trans
Union's debt-equity ratio was more than 60%, which meant that the
acquisition of Trans Union would increase the debt-equity ratio of
most potential acquisitors. Another obstacle to a proposed merger or
sale of Trans Union was its low earnings as compared to the price
which an acquisitor would have to pay for the stock of Trans Union,
which would be likely to dilute the earnings per share of the acquiring
company. Mr. Van Gorkom accordingly concluded that a public company would not pay as much for Trans Union as a private company,
which would be able to use Trans Union's substantial cash flow without
being constrained by debt-equity ratios, price-earnings ratios or a dilution of earnings resulting from an acquisition.
In casting about for a possible private purchaser and having in
mind Jay A. Pritzker, a business and social acquaintance, Mr. Van
Gorkom had Trans Union's controller, Carl Peterson, calculate whether
or not it would be reasonable for a prospective purchaser to acquire
Trans Union for as much as $55.00 per share or a total price of
$690,000,000. In response to such a request, Mr. Peterson assumed
that such a purchaser would contribute $200,000,000 in equity and
would borrow $490,000,000 at an interest rate of 14%. In making
this calculation, Mr. Peterson assumed that such a purchaser would
would have benefited by such a buyout in a stock for stock exchange inasmuch as
he owned 60,000 shares of Trans Union stock with a low tax basis as well as an
option to acquire 15,300 additional shares, giving him a strong incentive to go along
with such a proposition, which would have resulted in deferring substantial capital
gains taxes for him, he had not liked such a proposal on principle. While the firm
of Kohlbert, Kravis and Robertson actually made a bid of $60.00 per share for Trans
Union stock on December 2, 1980, such offer was withdrawn three hours after it
was made. Plaintiff argues that Mr. Van Gorkom did not actively support such a
transaction because he would thereby lose his position as chairman of the board of
Trans Union. However, it would appear that Mr. Van Gorkom was about to surrender such position in any event because of his imminent retirement at the age of 65.
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be repaid from Trans Union's cash flow, which was substantial, then
being in the amount of approximately $162,000,000 a year, as well
as from the proceeds of the sale of certain subsidiaries. In arriving
at such a conclusion, Mr. Peterson made use of a recent five-year
forecast of Trans Union's prospects as well as a study of Trans Union
which had been completed during the summer of 1980 by The Boston
Consulting Group.
Much to Mr. Van Gorkom's disappointment, Mr. Peterson's
calculations indicated that a $490,000,000 loan could not be paid off
in five years and that there would be an unpaid balance of $50,000,000
to $80,000,000 at the end of such five-year period, thus making a
sale of the stock of Trans Union at a price of $55.00 per share difficult. Despite the discouragement found in such calculations, Mr. Van
Gorkom arranged to meet with Mr. Pritzker on Saturday, September
13, 1980, such meeting taking place at Mr. Pritzker's residence in
Chicago. Mr. Van Gorkom stated at the outset that he wished to explore the possibility of a transaction whereby the Pritzker family, or
someone like them, would agree to buy Trans Union, it being
understood that Trans Union would in the meantime be free to accept a better offer. Reviewing Mr. Peterson's calculations, Mr. Van
Gorkom suggested that $55.00 per share would be a fair price for Trans
Union's stock. In response, Mr. Pritzker asked Mr. Van Gorkom if
he would consider a price of $50.00 per share, a suggestion which
Mr. Van Gorkom rejected.
On Monday, September 15, 1980, however, Mr. Pritzker
telephoned Mr. Van Gorkom to report that he was interested in the
transaction which had been proposed by Mr. Van Gorkom but that
he needed more information. Mr. Van Gorkom agreed to furnish such
information at a meeting with Mr. Pritzker in New York City on Tuesday, September 16, and on that date the company's experts on Trans
Union's financial affairs, namely Mr. Chilberg and Mr. Peterson, met
with Mr. Pritzker, who demanded still more financial information.
As a result, a Mr. Carpenter of The Boston Consulting Group, Trans
Union's own financial consultant, flew down from Boston to provide
Mr. Pritzker with the desired financial information.
Following such meeting of September 15, 1980, Mr. Pritzker,
who in the meantime had agreed to a merger price of $55.00 per share
for Trans Union stock, demanded as part and parcel of the proposed
transaction that he be allowed first to acquire 1,750,000 shares of Trans
Union stock at the market price, a proposed arrangement which was
negotiated so as to provide that Mr. Pritzker would acquire only
1,000,000 shares of Trans Union at $38.00 per share, the market price
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then being $37.25 per share, so that in the event of a higher bid being
made for the stock of Trans Union, the Pritzkers would be compensated to some extent by having issued what amounted to a "put"
to Trans Union, in that during the 90 to 120 days required to gain
approval of the proposed merger, the Pritzkers would be contractually
obligated to consummate the proposed merger, while Trans Union
would remain free to accept a better offer.
An agreement having been reached between Mr. Van Gorkom
and Mr. Pritzker, Mr. Van Gorkom called a special meeting of the
directors of Trans Union for noon Saturday, September 20, 1980 to
be preceded by a meeting of senior management at 11:00 a.m., the
board and senior management having been informed that Mr. Pritzker
had demanded that his offer be acted on before the opening of the
market in London on Monday, September 22. At such meeting of
the board of directors, while it was decided not only to go along with
Mr. Pritzker's offer but to recommend to the stockholders that it be
accepted, apparently no discussion took place as to the adverse effect
of the proposed transaction on those stockholders of Trans Union who
had acquired their shares in tax free mergers and who would be faced
with substantial capital gains in the event that the cash merger proposed by Mr. Van Gorkom should be consummated.
At the meeting of the board of directors of Trans Union held
on September 20, 1980, after considering the Pritzkers' proposal
favorably, the directors insisted upon the insertion in the agreeement
of merger of the underscored language in the agreement, which reads
in part as follows:
"Within 30 days after the execution of this Agreement, TU
shall call a meeting of its stockholders (the 'Stockholder's
Meeting') for the purpose of approving and adopting the
Merger Agreement. The Board of Directors shall recommend
to the stockholders of TU that they approve and adopt the
Merger Agreement (the 'Stockholders' Approval') and shall
use its best efforts to obtain the requisite vote therefor; provided, however, that GL and NTC acknowledge that the Board of
Directors of TU may have a competing fiduciary obligation to the
Stockholders under certain circumstances."
At the trial of this case, Mr. Pritzker testified that the underscored
language contained in such agreement was intended to provide that
the board of directors of Trans Union would have the clear right and
in fact duty to recommend that its stockholders accept a higher bid
for the stock of Trans Union should such an offer be forthcoming.
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Furthermore, after the management of Trans Union had expressed
opposition to the Pritzker transaction, mainly because they preferred
to remain as employees of the present management of the corporation, at a meeting of board of directors held on October 8, 1981, the
merger agreement was amended so as to establish the right of Trans
Union to solicit as well as to receive higher bids, although the Pritzkers
insisted that their merger proposal be presented to the stockholders
at the same time that the proposal of any third party was presented.
Another amendment to the merger agreement, which became
effective on October 10, 1981, further provided that Trans Union might
unilaterally terminate the proposed merger with the Pritzker company
in the event that prior to February 10, 1981 there existed a definitive
agreement with a third party for a merger, consolidation, sale of assets,
or purchase or exchange of Trans Union stock which was more
favorable for the stockholders of Trans Union than the Pritzker offer
and which was conditioned only upon receipt of stockholder approval
and the absence of an injunction against its consummation.
Furthermore, following the October 8 board meeting of Trans
Union, the investment banking firm of Salomon Brothers was retained
by such corporation to search for better offers than that of the Pritzkers,
Salomon Brothers being charged with the responsibility of doing
"whatever possible to see if there is a superior bid in the marketplace
over a bid that is on the table for Trans Union." In undertaking such
project, it was agreed that Salomon Brothers would be paid the amount
of $500,000 to cover its expenses as well as a fee equal to 3/8ths of
1% of the aggregate fair market value of the consideration to be received
by the company in the case of a merger or the like which meant that
in the event that Salomon Brothers should find a buyer willing to pay
a price of $56.00 a share instead of $55.00, such firm would receive
a fee of roughly $2,650,000 plus disbursements.
At the first step in proceeding to carry out its commitment,

Salomon Brothers had a brochure prepared, which set forth Trans
Union's financial history, described the company's business in detail
and set forth Trans Union's operating and financial projections.
Salomon Brothers also prepared a list of over 150 companies which
it believed might be suitable merger partners, and while four of such
companies, namely, General Electric, Borg-Warner, Bendix, and
Genstar, Ltd. showed some interest in such a merger, none made a
firm proposal to Trans Union and only General Electric showed a
sustained interest. As matters transpired, no firm offer which bettered

the Pritzker offer was ever received.
On January 26, 1981, a board meeting of Trans Union was held
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at which all ten directors were present. At the condusion of the meeting,
which lasted almost four hours, and at which matters relevant to the
proposed merger and pending litigation concerning it were discussed,
each director voted in favor of recommending the merger to the
stockholders, including Mr. Bonsar, who had remained silent at the
earlier board meetings, and Mr. O'Boyle, who had been ill at the time
of the September 20, 1980 meeting. On February 10, 1981, the
stockholders of Trans Union met pursuant to notice and voted overwhelmingly in favor of the Pritzker merger, 89% of the votes cast
being in favor of it.
[1,2] A presumption exists that corporate directors form their
business judgments in good faith, Allaun v. Consolidated Oil Co., Del.
Ch., 147 A. 257 (1929), and, as stated in the case of Sinclair Oil Corp.
v. Levien, Del. Supr., 280 A.2d 717 (1971):
"A board of directors enjoys a presumption of sound business
judgment, and its decisions will not be disturbed if they can
be attributed to any rational business purpose. A court under
such circumstances will not substitute its own notions of what
is or is not sound business judgment."
Furthermore, the business judgment rule provides that room be afforded
for honest differences of opinion in a corporate board of directors,
Allied Chemical & Dye Corp. v. Steel & Tube Co. of America, Del. Ch.,
120 A. 486 (1923), a wide discretion in the matter of valuation being
granted to directors, Cole v. National Cash Credit Ass'n., Del. Ch., 156
A. 183 (1931). And, as stated in the case of Singer v. Magnavox Co.,
Del. Supr., 380 A.2d 969 (1977):
"To state the obvious, under § 251 two (or more) Delaware
corporations 'may merge into a single corporation.' Generally
speaking, whether such a transaction is good or bad, enlightened
or ill advised, selfish or generous-these considerations are
beside the point."
[3] Next, in order to overcome the presumption that directors
have acted in good faith and in the best interests of their corporation,
one who attacks corporate action taken by the directors of a Delaware
corporation must demonstrate that the judgment of the board of directors of such a corporation was not brought to bear with specificity
on the challenged transaction, and that the directors acted so far without
information that they can be said to have reached an unintelligent
and unadvised judgment, Mitchell v. Highland-Western Glass Co., Del.
Ch., 167 A. 831 (1933).
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Arguing that the directors of Trans Union acted negligently in
recommending the merger of Trans Union into the Pritzker corporation known as New T. Company, plaintiffs cite the cases of Gimbel
v. Signal Co., Del. Ch., 316 A.2d 599 (1974), aff'd, Del. Supr., 316
A.2d 619 (1974), and Bennett v. Propp, Del. Supr., 187 A.2d 405 (1962).
However, in the case of Gimbel v. Signal Co., supra, the question of
the valuation of the corporate assets proposed to be sold was before
the Court on a motion for the granting of a preliminary injunction
and the Court was faced with a contention that the price being offered
for the assets in question was substantially less than their appraised
value and that the directors of Signal Co. had acted recklessly in accepting an alleged inadequate price for the assets of a major subsidiary.
Accordingly, the Court being concerned about the question of whether
or not the directors of Signal Co. had been given enough time or information on which to make a sound judgment as to the desirability
of the proposed sale, issued a preliminary injunction, convinced that
to deny the granting of an injunction might well finally dispose of
the case. On the other hand, in the case of Bennett v. Propp, supra,
the directors of the corporation involved had no alternative but to approve the purchase of almost 200,000 shares of their corporation's own
stock by the corporation's president who had made such a commitment in order to retain control of the corporation. On the other hand,
in the case at bar, the board of directors of Trans Union was free
to turn down the Pritzker proposal when it was submitted to a vote
on September 20, 1980, on October 8, 1980, and on January 26, 1981.
The Trans Union stock here in issue had been traded in the
marketplace between January 1, 1975 and September 17, 1980, (the
last trading date before the announcement of the merger), between
a high of $39.50 and a low of $24.25, and had closed on September
17, 1980 at $37.50. It further appears that the merger price offered
to the stockholders of Trans Union represented a premium of 62 %
over the average of the high and low prices at which Trans Union
stock had traded in 1980, a premium of 48% over the last closing
price, and a premium of 39 % over the highest price at which the stock
of Trans Union had traded anytime during the prior six years. Furthermore, in the case of Gimbel v. Signal Co., supra, no effort had been
made to determine whether or not another company would offer a
higher price for the corporate assets in issue, while in the present case
the proposed merger in issue was tested in the marketplace for at least
90 days with no tangible result, and I am satisfied that such a test
of value supports the fairness of the premium offered over market price
in the merger here involved. Furthermore, I consider it significant
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that whereas the proposed Pritzker merger had been considered by
the board of directors of Trans Union on three separate occasions,
namely on September 20, 1980, October 8, 1980, and on January
26, 1981, in the case of Gimbel v. Signal Co., supra, the proposed sale
of the assets of a major subsidiary of Signal Co. was considered only
once. I therefore conclude that given the market value of Trans Union's
stock, the business acumen of the members of the board of Trans
Union, the substantial premium over market offered by the Pritzkers
and the ultimate effect on the merger price provided by the prospect
of other bids for the stock in question, that the board of directors of
Trans Union did not act recklessly or improvidently in determining
on a course of action which they believed to be in the best interest
of the stockholders of Trans Union.
[4,5] Next, while both plaintiffs and Trans Union engaged the
services of financial experts to determine the intrinsic value of the shares
of Trans Union at the time of the merger here in issue, I am satisfied
that the effort to reach a fair value of the stock here in issue on the
basis of discounting projected cash flows is not an appropriate method
of determining the fair present value of the securities here in issue,
the present value which would have been arrived at by such method
of valuation fluctuating substantially, depending on the discount rate
employed, Weinberger v. UOP Inc., Del. Oh. 426 A.2d 1333. Furthermore, no Delaware case has been cited which requires dependence
on expert testimony in order to arrive at the fair present value of a
corporate security in a merger proceeding such as the one under consideration, and this includes the formula used to arrive at intrinsic
value in appraisal proceedings taking place after a merger.
I also conclude that the stockholders of Trans Union were fairly
informed as to the pending merger, including those terms surrounding the issuance of 1,000,000 shares of Trans Union stock to the Pritzkers as a condition to the merger here in issue, which transaction,
I believe, did not affect the vote of the stockholders which approved
such merger, or stand in the way of possible bids by other interested
parties. Thus, while a competing bidder would be required to pay
$17 million more than the Pritzker's offer to equal such offer ($55
less $38 times one million shares equals $17 million), this is a modest
amount in the context of a $690 million transaction. And while plaintiffs rely on Mobil Corp. v. Marathon Oil Co. (C.A. 6) § 98, 399 Federal
Securities Law Reports, a case which was involved with offers for
tenders of stock of Marathon Oil Co. in a case involving competing
bids by Mobil and others in which the United States Steel Co. had
acquired an option to purchase 10,000,000 authorized but unissued
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shares of Marathon for $90.00 a share at a time when there were
58,685,906 Marathon common shares outstanding, the Court stated:
"In our opinion, the stock option was large enough in this takeover
contest to serve as an artificial and significant deterrent to competitive
bidding for a controlling block of Marathon shares."
I do not for the reasons stated believe that such case is controlling here.
Judgment will be entered for the defendants, and, on notice, an
appropriate form of order denying rescission of the merger here in
issue as well as an award of damages, as prayed for, may be submitted.

STEPAK v. PIONEER TEXAS CORP.
No. 6315
Court of Chancery of the State of Delaware, New Castle
July 7, 1982
Defendant, Pioneer Texas Corp., motioned for certification of
an interlocutory appeal of a ruling that a demand did not have to
be made upon the defendant in a derivative suit. The court of chancery
held that the ruling was not appealable as an interlocutory order since
to allow an appeal would fragment the case and delay its final
disposition.
1. Appeal and
Error

0

68

An interlocutory order is appealable if it determines a substantial
issue, establishes a legal right and may, on review, terminate the litigation or otherwise serve considerations of justice.

2.

Appeal and
Error

DEL.

SuP. CT. R. 42.

68

A holding that a demand need not be made on a corporate defendant by a plaintiff in a derivative suit does not establish a legal right
as to the issue of whether or not the holding is an appealable interlocutory order.
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Appeal and
Error

0= 70(4)

The question of whether a demand by a plaintiff on a corporate
defendant in a derivative suit is necessary is a matter addressed to
the discretion of the court of chancery. DEL. CH. CT. R. 23.1
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
DE for plaintiff.
Richard D. Allen, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, DE for defendant.
Jack B. Jacobs, Esquire, of Young, Conway, Sturgatt & Taylor, Wilmington, DE for defendant.
MARVEL,

Chancellor

The sole issue presented is whether or not a holding that a demand need not be made on the corporate defendant in a derivative
suit is an appealable interlocutory order.
[1] Pursuant to Supreme Court Rule 42, an interlocutory
order is appealable if it "determines a substantial issue, establishes
a legal right and meets one or more of the following criteria." Defendants rely on (IV) which provides:
"A review of the interlocutory order may terminate the litigation or may otherwise serve considerations of justice."
For the following three reasons I am of the opinion that the Court's
ruling is not appealable as an interlocutory order.
[2] First of all, the order did not establish a legal right. Thus,
the order is analogous to a ruling on whether or not a cause of action
is barred by the statute of limitations. In Levinson v. Conlon Del. Supr.,
385 A.2d 717 (1978), the Delaware Supreme Court held that an adverse
ruling on whether the statute of limitations barred the plaintiffs' cause
of action did not establish a legal right.
"Rather, the Court determined that an affirmative defense
was not available, and the consequence of the decision was
that the parties must proceed to trial, a ruling which our
cases have held is not the basis for an interlocutory appeal.
See, e.g., Brunswick Corporation v. Bowl-Mor Company,
Inc., Del. Supr., 297 A.2d 67 (1972); Hoofe v. Keane Corp.,
Del. Supr., 269 A.2d 276 (1971); Cross v. Hair, Del. Supr.,
258 A.2d 277 (1969). Indeed, the rights of the parties as they
go to trial remain unchanged."
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Similarly, in the case at bar, the Court has merely determined
that an affirmative defense was not available. The Court did not determine an issue essential to the position of the parties regarding the merits
of the case. Moreover, as in Levinson, either party may yet prevail
at the trial level. Hence, the instant order does not establish a legal right.
[3] Secondly, the question of whether a demand is necessary,
as are other questions concerning derivative actions, is a matter addressed to the sound discretion of the Court of Chancery, invoking
as it does, important policy considerations. See Chancery Rule 23.1.
As such, the instant order is a discretionary and routine matter better
left for final disposition by the trial court.
Lastly, because the instant order is procedural and discretionary,
finding it appealable as an interlocutory order would tend to exacerbate two highly undesirable problems inherent in them, namely, the
fragmentation of a case and a delay in its final disposition. Levinson
v. Conlon, supra.
For the foregoing reasons, I deny the defendant's motion for certification of an interlocutory appeal pursuant to Rule 42, and it is
SO ORDERED

VAN DEWALLE v. UNIMATION, INC.
No. 7046
Court of Chancery of the State of Delaware, New Castle
February 14, 1983
Plaintiff, a minority shareholder of Unimation, Inc. ("Unimation"), brought this class action on behalf of the minority shareholders
in order to secure a preliminary injunction restraining Condec Corporation, the majority shareholder of Unimation, from voting its 78.4%
interest in Unimation in favor of a proposed merger. Plaintiff also
sought to enjoin this merger in its entirety.
Condec at one time had owned 100% of Unimation. However,
needing cash in 1981, Condec sold 19.6% of its shares to the public.
At the time of the public offering, a perspectus was issued which indicated that Unimation was a premier company in the robotics industry and had a favorable long-range investment potential. The
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perspectus also indicated that Condec, as majority shareholder, could

effectively "merge out" the minority at any time.
In 1982 Condec again needed cash. Rather than proffering another
offering to the public, and thereby depressing the market value of its
stock, Condec sought a private purchaser. Westinghouse Electric Corporation agreed to purchase the shares at $21 per share. Westinghouse,
however, desired 100% ownership of Unimation. Condec, therefore,
agreed to a merger that would "cash out" the minority at 521 per share.
Plaintiff contended that the $21 per share valuation was unfair
as the shares sold for $23 per share at the public offering in 1981.
Plaintiff also contended that Condec failed to bargain aggressively
because of its cash problem. The court noted that a preliminary injunction is an extraordinary form of relief, and, as the plaintiffs had
relief available to them in the form of an appraisal, it held that the
plaintiffs could not be irreparably harmed from the denial of an injunction and, therefore, refused to issue the requested injunction. ViceChancellor Hartnett furthermore dismissed plaintiff's assertion that
since the perspectus indicated that Unimation had a favorable longrange investment potential, the inference existed that the minority could
never be cashed out. The vice-chancellor noted that the perspectus
very clearly indicated that Condec, as the majority shareholder, could
cash out the minority at any point in time. Finding that the plaintiffs
had an adequate remedy in the form of an apprisal, the court denied
the plaintiff's request to enjoin the merger.
1. Injunction
Corporations

C- 135, 132
= 584

A preliminary injunction is an extraordinary remedy which is only
granted in order to prevent truly irreparable injury. Plaintiff bears
the burden of proof and must show (1) irreparable injury and (2)
reasonable probability of success on the merits.
2.

Injunction

C

135

The court has broad discretion when determining whether or not
to grant interim injunctive relief. The court of chancery is reluctant
to grant preliminary relief if by doing so it will grant all the relief
which the applicant may ultimately be entitled to after trial.
3.

Corporations

0= 584

A stockholder has no vested right to continue to hold an equity
(stock) interest in a corporation.
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William Prickett, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, DE for plaintiff.
Peter M. Sieglaff, Esquire, of Potter, Anderson & Corroon, Wilmington, DE for defendant.
HARTNETT,

Vice-Chancellor

Plaintiff brought this class action on behalf of the minority
stockholders of Unimation, Inc., a Delaware corporation, seeking a
preliminary injunction restraining Condec Corporation from voting
its 78.4% interest in Unimation in favor of a merger under which
the minority stockholders of Unimation will receive $21 per share for
their common stock. Plaintiff also seeks to enjoin the merger and to
enjoin the individual defendants who are directors and officers of
Unimation from effectuating the merger.
Plaintiff also seeks to enjoin the sale by Condec of its shares of
stock in Unimation to Westinghouse Electric Corp.
Plaintiff has failed to sustain his burden of showing that he or
the minority stockholders of Unimation will suffer irreparable harm
if the preliminary injunction is not granted. He has also failed to show
a reasonable probability of ultimate success on the merits.
This matter was heard on February 10, 1983. On February 11
a state of emergency was declared because of a severe snow storm.
For that reason, it is necessary that I only briefly state my conclusions.

I
[1] A preliminary injunction is an extraordinary remedy which
is only granted in order to prevent truly irreparable injury. Gimbel
v. Signal Companies, Inc., Del. Ch., 316 A.2d 599 (1974); aff'd, Del.
Supr., 316 A.2d 619 (1974); Wylain, Inc. v. TRE Corp., Del. Ch.,
412 A.2d 338 (1979); Turek v. Tull, Del. Ch., 139 A.2d 368 (1958);
Sandler v. Schenley Indus., Inc., Del. Ch., 79 A.2d 606 (1951). It is granted
only to maintain the true status quo. Smith v. Delaware Coach Co., Del.
Ch., 70 A.2d 257 (1949); Thomas C. Marshall, Inc. v. Holiday Inn, Inc.,
Del. Ch., 174 A.2d 27 (1961). The plaintiff must show the reasonable
probability of ultimate success on the merits. Sandler v. Schenley Indus.,
Inc., supra; Cropper v. North Cent. Tex. Oil Co., Del. Ch., 114 A.2d
231 (1955); Bayard v. Martin, Del. Supr., 101 A.2d 329 (1953). Even
if the possibility of irreparable harm is shown, the Court must still
balance the competing equities between the parties. Thomas C. Marshall, Inc. v. Holiday Inn, Inc., supra; Hollingsworth v. Szczesiak, Del.
Ch., 84 A.2d 816 (1951). It must be denied when hardship outweighs
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benefit. Eastern Shore Natural Gas Co. v. Stauffer Chemical Co., Del. Supr.,
298 A.2d 322 (1972).
[2] The burden is always upon the applicant, Ba)ynard v. Martin,
supra, and the Court has broad discretion in granting or refusing
to grant interim injunctive relief. Data Gen. Corp. v. Digital Computer
Controls, Inc., Del. Supr., 297 A.2d 437 (1972). Preliminary relief is
always to be avoided, if possible, because controversies should only
be determined after all the parties have had a full opportunity to present the facts. Experience has shown that the true facts and the correct law are often difficult to ascertain without the advantage of a full
hearing. This Court is also especially reluctant to grant preliminary
relief if by doing so it will grant all the relief which the applicant may
ultimately be entitled to after trial. Thomas C. Marshall, Inc. v. Holiday
Inn, supra.
II

The facts are, for the most part, uncontroverted. Condec in 1981
made a public offering of 19.60% of its shares in Unimation because
Condec needed cash. Pursuant to that offering, 19.60% of its outstanding shares were sold and are now held by the public. The balance
of its outstanding shares, 78.40%, are still owned by Condec. At the
time of the public offering, plaintiff claims that representations were
made that Unimation was a premier company in the robotics industry
with a long range investment potential. The public offering statement
did state, however, that Condec was the majority stockholder in Unimation and, in effect, could "merge out" the minority stockholders at
any time.
In 1982 Condec again needed cash and explored the possibility
of a further public offering of shares or other securities. It was informed that any further offering of shares of Unimation would likely
depress their market value. Condec therefore decided to look for a
buyer of all the shares of Unimation or of its 78.40% interest in Unimation. After negotiations Condec agreed to sell all of its shares to
Westinghouse for $21 per share. After the deal was made,
Westingthouse also decided it desired to purchase the 19.60% interest
of the minority stockholders for the same $21 per share price. Condec
then agreed to a merger which would cash out the minority stockholders
of Unimation at $21 per share and permit Westinghouse to buy 100%

of Unimation.
At the public offering in 1981 Unimation's shares were sold to
the public for $23 per share. During the past year the stock has sold
for as low as $10% per share and for as high as $19-S20 per share.
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The decline in value was mostly due to the economic recession and
the decline in sales by Unimation of its product. The industry has
also changed with the entry of several competitors into the robotics field.
Unimation has been profitable for the most part but its earnings
have declined by 51 % during the past year and in the first quarter
of the present fiscal year it has showed a loss.
III
Plaintiff's arguments mostly relate to the fairness of the $21 per
share price to be paid to the minority stockholders. He claims that
Condec did not bargain aggressively for the minority stockholders but
rather struck a bad deal because it needed cash. Plaintiff, at this juncture, has not borne his burden of showing the reasonable probability
of success on this issue, considering the market price of Unimation
over the past year and the declining profitability of the Company.
Even if plaintiff is correct, however, and $21 per share is less than
the fair value of the shares of Unimation, plaintiff and the other
members of the purported class will suffer no irreparable injury if injunctive relief is denied. The expanded remedies afforded the minority shareholders by way of appraisal or otherwise gives them an adequate remedy if the $21 per share price is ultimately found to be less
than its true value. Weinberger v. UOP, Inc., Del. Supr., No. 58-1981
(February 1, 1983).
IV
Plaintiff's other arguments center around his claim that he was
led to buy his 15 shares of Unimation because of the long term investment potential. He seizes on the statements in the public offering statement to the effect that the purpose of the offering was to raise funds
in order to repay $19.4 million in advances by Condec to Unimation
and to acquire funds to finance the expansion of Unimation's business.
Plaintiff seems to read into those statements a representation by Condec that the minority stockholders would never be cashed out. Plaintiff however ignores a statement in the 1981 offering prospectus which
stated:
"In addition, so long as Condec is the owner of more
than 50% of the outstanding voting stock of the Company,
Condec will have (a) the voting power to approve or disapprove any corporate action submitted to a vote of the Company's stockholders, including mergers, sales of assets and
the like, regardless of how the other stockholders of the Coin-
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pany may vote, and (b) the ability to cause the Company
to take any corporate action which would otherwise be required or permitted to be taken at a meeting of stockholders
without a meeting and without a vote of stockholders. See
'Certain Transactions-Relationship Between Certain Executive Officers and Directors of the Company and Condec',
'Principal Stockholders' and 'Relationship Between the Company and Condec."'
[3] The law is clear that a stockholder has no vested right
to continue to hold an equity (stock) interest in a corporation. David
J. Green & Co. v. Schenley Industries, Del. Ch., 281 A.2d 30 (1971);
Tanzer v. General Industries, Del. Ch., 402 A.2d 382 (1979).
Plaintiff, therefore, has not borne his burden of showing that he
has a reasonable probability of prevailing on the merits.
V
Plaintiff relies heavily on the unreported case of Steinberg v. The
Children'sPlace, Inc., Del. Oh., C.A. #6685-N.C. (January 25, 1982).
The holding in that case is not persuasive. In that case there was a
strong suspicion that there was intentional maneuvering by the principal stockholders at the expense of other stockholders in that the principal stockholder was shopping the company at the same time the public
offering it instituted was still pending. That is not the situation here.
The record is persuasive (at least at this stage of the proceedings) that
the decision by Condec to sell all of its shares was not made until 1982
after the public offering had long expired.
VI
The facts here can also be distinguished from the facts in Weinberger
v. UOP, supra, because there is no misleading of the minority in connection with the solicitation of votes for the stockholder's meeting
scheduled for tomorrow. The minority's vote here, unlike in Winberger
isnot needed.

Finally, I must balance the equities between the competing interests. If I grant plaintiff's prayer for injunctive relief and enjoin the
voting at tomorrow's meeting, I will, in effect, deny to the minority
stockholders an opportunity, if they so desire, to immediately receive
$21 for their shares. It is not unlikely that many will decide to do
so. Considering all the facts and circumstances present here, to deny
this opportunity to the minority would be a disservice to them.
The application for a preliminary injunction is therefore denied.
IT IS SO ORDERED.
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VICTORY GROUP, LTD. v. CINDY'S, INC.
No. 7042
Court of Chancery of the State of Delaware, New Castle
February 24, 1983
Plaintiff, Victory Group, Ltd., a general partnership, after investing one-half million dollars in Cindy's, Inc. ("Cindy's") sought
the corporate stock list and inspection of certain books and records
of Cindy's. Plaintiffs demand for inspection was made after ascertaining that Southside Management Corp. ("Southside") had purchased approximately twenty-five percent of Cindy's stock, installed
its own slate of directors, was being operated by an executive and
shareholder of Southside under a management contract not approved
by the board of directors, and had purchased certain assets and
receivables owned by Cindy's at a considerable discount without Cindy's shareholders sharing in the benefits of the sale. The plaintiff contended that Cindy's directors have improperly managed the corporation, that the board may have acted in an illegal manner, and that
the board breached its fiduciary duties to the corporation and its
shareholders.
The court of chancery, per Vice-Chancellor Longobardi, held that
in determining whether a stockholder has a right to inspect corporate
books and records, he has the burden of proving a proper purpose
which is reasonably related to his interests as a stockholder. DEL. CODE
ANN. tit. 8, § 220(b). The court reasoned that in light of the allegations of improper transactions, wasting of corporate assets, self dealing, breach of fiduciary duties by the board and majority stockholder,
and the stockholder's one-half million dollar investment in the corporation, the plaintiff had satisfied the burden of proving a proper
purpose reasonably related to his interests. The court further held that
where information sought by an inspection of the corporate books and
records is already public information, such inspection should not be
denied when the public disclosures provide only a superficial treatment of the substantive claims advanced for the inspection.
1.

Corporations

-

181(1), 181(8)

If a stockholder demands the right to inspect books and records,
he has the burden of proving a proper purpose which is reasonably
related to his interests as a stockholder. DEL. CODE ANN. tit. 8, § 220(b).
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2.

0= 181(1), 181(2)

Corporations

Once a proper purpose has been established, a secondary purpose or ulterior motive of the stockholder becomes irrelevant.
3.

Corporations

0

181(1)

While the court can discount a secondary purpose, the proper
purpose must not be inimical to the best interests of the corporation.
4.

Corporations

0

181(1)

The investigation of improper transactions has been held to be
a proper purpose for allowing a shareholder the right to inspect corporate books and records.
5.

Corporations

C

585

Allegations of self dealing and breach of fiduciary duties by the
board and majority stockholder place the burden of proving fairness
of the transactions upon the corporate officials.
6.

Corporations

:

181(1)

The investigation of what has been described as the wasting of
corporate assets constitutes a proper purpose for the inspection of corporate books and records.
7.

Corporations

C= 181(1)

In determining the scope of an inspection of the corporate books
and records, any evidence which tends to prove or which might lead
to evidence tending to prove the established proper purpose should
be included within the parameters of that order.
8.

Corporations

q

181(1)

Where information sought by an inspection of the corporate books
and records is already public information, such inspection should not
be denied when the public disclosures provide only a superficial treatment of the substantive claims advanced for the inspection and such
inquiry would not subvert the best interests of the corporation.
Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, Wilmington,
DE for plaintiff.
Lawrence A. Hamermesh, Esquire, and Peter W. Laberee, Esquire,
of Morris, Nochols, Arsht & Tunnell, of Wilmington, DE for
defendants.
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Vice-Chancellor

After investing one-half million dollars, the Plaintiff, Victory
Group, Ltd., a general partnership, filed this action against Cindy's,
Inc. ("Cindy's"). Originally, Plaintiff sought the corporate stock list
and inspection of certain books and records of Cindy's. After a trial,
the Court ordered Cindy's to provide the stock list but reserved decision on the question of "books and records." The Defendant concedes that Plaintiff has complied with the formal prerequisites of 8
Del. C. § 220 but contends that (1) Plaintiff already has the information it seeks through documents that have been made public, (2) Plaintiff
has not proven it has a "proper purpose" for the inspection, and (3)
if Plaintiff has proven it has a proper purpose, the scope of the demand is overbroad.
The demand for inspection was made after the Plaintiff became
aware of a series of transactions which commenced on or about May,
1981. At that time, Southside Management Corp. ("Southside"), a
now wholly owned subsidiary of Prime Motor Inns, Inc. ("Prime"),
purchases approximately 25% of Cindy's common stock for $5.00 per
share. The purchase was not on the open market but from members
of Cindy's Board of Directors. The purchase price was at a premium
over the market price. The investment by Southside amounted to
$2,500,000. Southside then installed its own slate of Directors and on
September 16, 1981, caused a management agreement between Cin-

dy's and Southside to be executed. The terms of this agreement were
made retroactive to July 1, 1981. Within one year and after approximately $2,500,000 in management fees had been paid, the management contract was amended and two motels and certain receivables

of Cindy's were sold to Southside. According to testimony adduced
at trial, the receivables and the motels were sold at a considerable
discount. The evidence indicated that immediately after the takeover,
Cindy's was being operated by a Mr. Olshan, an executive and
shareholder of Southside, under a management contract that had not
yet been executed and without the supervision of its Board of Directors. As a matter of fact, its Board of Directors did not even propose
a slate of directors for the annual meeting on September 16, 1981.
Of the $2,500,000 in receivables that were sold to Southside by Cindy's,
Plaintiff testified that Cindy's shareholders received the benefits of only
about $85,000.
In short, Plaintiff contended that the Directors of Cindy's have
not properly managed the corporation; that they abandoned their corporate responsibilities to others; that there may have been "improper"
(illegal) conduct by the Board; and that the Board breached its fiduciary
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duties to the corporation and its shareholders. Its testiony was unrefuted
by any witness produced by the Defendant.
[1,2,3] If a stockholder demands the right to inspect books
and records, he has the burden of proving a proper purpose which
is reasonably related to his interests as a stockholder. 8 Del. C. § 220(b);
Skouras v. Admiralty Enterprises, Inc., Del. Ch., 386 A.2d 674 (1978).
Once a proper purpose has been established, a secondary purpose or
ulterior motive of the stockholder becomes irrelevant. General Time Corporation v. Talley Industries, Inc., Del. Supr., 240 A.2d 755 (1968). While
the Court can discount a secondary purpose, the proper purpose must
not be inimical to the best interests of the corporation. CM&Mf Group,
Inc. v. Carroll, Del.Supr., 453 A.2d 788 (1982).
[4,5,6] The stockholder in this case has testified to transactions
in a light that makes them appear to be improper. The investigation
of improper transactions has been held to be a "proper purpose."
Nodana Petroleum Corporation v. State, Del.Supr., 123 A.2d 243 (1956);
Skoglund v. Ormand Industries, Inc., Del.Ch., 372 A.2d 204 (1976). In
addition, the allegations of self dealing and breach of fiduciary duties
by the Board and majority stockholder place the burden of proving
"fairness" of the transactions upon the corporate officials. Sterling U.
Mayflower Hotel Corp., Del.Supr., 93 A.2d 107 (1952). Indeed, the investigation of what has been described as the wasting of corporate assets
constitutes a proper purpose for the inspection of corporate books and
records. Skoglund v. Ormand Industries, Inc., 372 A.2d 204. It goes without
saying that the investigation of these claims is reasonably related to
this stockholder's one-half million dollar investment in this corporation.
[7] Having decided that there will be an inspection of the
books and records, there remains the resolution of the controversy over
its scope. Obviously, any evidence which tends to prove or which might
lead to evidence tending to prove the established "proper purpose"
should be included within the parameters of this order.
The demands, although many in number, can be categorized into a few groups of books and records having a relation to the issues
raised by the "proper purpose(s)." In many cases, the requested
material may serve overlapping purposes. It is sufficient, however,
that the Court demonstrate some relation of the requested material
to at least one issue raised by the Plaintiff. The applicability of some
records to more than one "purpose" is, at times, obvious.
Plaintiff's request numbered 1 in his demand letter of November
16, 1982, and numbers 1, 2, 3, 4 and 5 in his letter of November
22, 1982, could provide information relative to the management contract. Plaintiff's requests numbered 2, 3 and 4 in his demand letter
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of November 16, 1982, and his requests numbered 9, 10 and 11 in
his demand letter of November 22, 1982, could provide information
relative to the issues of brech of fiduciary duty, wasting of corporate
assets and improper management. Plaintiff's requests numbered 6,
7 and 8 in his demand letter of November 22, 1982, could provide
information relative to the issues of brech of fiduciary duty, wasting
corporate assets and improper management.
[8] With regard to these documents, it is alleged that a great
deal of what is sought is public information that the Plaintiff already
possesses. Defendant suggests that any further production would be
merely cumulative.
Considering the fact this Court has concluded that Plaintiff has
established a "proper purpose", it is extremely naive to conclude that
the public documents would indict the very persons who authorized
their publication. Leaving the realm of speculation, though, I am convinced that the public disclosures provide only a superficial treatment
of the substantive claims made by the Plaintiff and are not adequate
considering the circumstances of this particular case. Cf. State v. Gulf
Sulphur Corporation, Del.Supr., 233 A.2d 457 (1967), aff'd, Del.Supr.,
231 A.2d 470 (1967). I am also convinced that such an inquiry will
not be against the best interests of the corporation.
The Plaintiff may present an order in conformity with this opinion.
IT IS SO ORDERED.

WEIN1BERGER v. UOP, INC.
No. 5642
Court of Chancery of the State of Delaware, Sussex
May 25, 1983
Following the supreme court's reversal of this case, the plaintiff
moved for the court to approve the form and content of his proposed
order regarding the class action notice to be sent to the former minority
shareholders of the defendant, UOP, Inc. Defendants opposed the application and countered with their own proposals, and also suggested
that giving notice would be premature. The two parties also were at
odds as to who should give the notice and who should bear the costs
of giving it. There was also a dispute as to whether notice should be
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sent to those shareholders who previously opted out of the class in
response to the initial class action notice sent in this case.
The court of chancery, per Chancellor Brown, held that: (a) pursuant to the supreme court's direction to enlarge the class, notice would
be sent even though decisions as to how and when matters will finally
proceed on the remanded issue have not been made; (b) the form of
the notice proposed by defendants is preferable since it provides a fair
summary of the current status of the case without unnecessary detail
and does not carry the repeated, bold-type warnings suggested by plaintiffs; (c) the publication notice offered by defendants is preferable since
it provides a neutral statement of facts; (d) the form for requesting
exclusion from the class should contain a warning; (e) exercising the
discretionary powers of the court, the defendants are directed to give
notice to the balance of former UOP shareholders who will make up
the completed class and shall bear the cost of such notice; and () those
shareholders who previously elected to be excluded from the class should
not be given the opportunity to opt back in and, therefore, will not
be given notice.
1. Corporations
Federal Civil
Procedures

0

214
= 2723

The decision under Rule 23 as to whether plaintiff or defendant
should pay the cost of giving notice to the class lies within the discretion of the court, and is subject to review only on the basis of an
abuse of discretion. DEL. OH. CT. R. 23.
2.

Corporations

C=- 214

Federal Civil
Procedures

C= 2723

In a class action, the combination of a fiduciary relationship between the parties and the establishment of a prima facie case against
the defendant may, along with considerations of fairness and equity,
justify imposing the costs of giving notice to the class upon the defendant. DEL. CH. CT. R. 23.
William Prickett, Jr., Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Wilmington, DE for plaintiff.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, DE for defendant.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, DE for defendant.

DELAWARE JOURNAL OF CORPORATE LAW

BROWN,

[Vol. 8

Chancellor

Plaintiff has moved the Court to approve the form and content
of his proposed order with regard to the class action notice to be sent
to the former minority shareholders of the defendant, UOP, Inc.
Defendants oppose the application and have countered with their own
proposals. Tn addition, the parties are at odds as to who should give
the notice and who should bear the initial cost of giving it. Defendants also suggest that to give notice now would be premature. Finally, there is a dispute as to whether notice should be sent to those
shareholders who previously opted out of the class in response to the
initial class action notice sent in this case.
These controversies have been born of the fact that the Delaware
Supreme Court reversed the decision of this Court after trial and
remanded the case for further proceedings. The case was tried as a
class action, However, the class was limited initially to those former
UOP shareholders who voted against the merger of UOP into The
Signal Companies, Inc. and/or who had not surrendered their UOP
shares for the merger price. In this Court judgment was entered in
favor of the defendants. On appeal, however, the Supreme Court found
evidence of a breach of the fiduciary duty owed to UOP minority
shareholders by the defendants and remanded the matter to this Court
for the purpose of ascertaining what damages, if any, had been sustained by the minority shareholders as a result. The Supreme Court
further directed that on remand the post-trial motion of the plaintiff
to enlarge the class should be granted.
As a result the parties agree that for the purpose of further proceedings in this Court on the remand the class represented by the
plaintiff must be enlarged to include all shareholders of UOP, other
than Signal, as of May 26, 1978, the date of the merger. Against this
background I address the various issues set forth previously.
(1) The Necessity of Giving Notice Now. The direction has been
given to enlarge the class. It must be done. I see no need to delay
the notice until a decision has been made as to how and when matters
will finally proceed on the remanded issue. Therefore, the order will
be signed now and the notice will be given.
(2) The Form Of The Notice. On this I find the form of notice
proposed by the defendants to be preferable. It would seem to be a
fair summary of the present status of things. I do not feel that the
detail as to certain matters as proposed in the plaintiffs form of notice
is necessary. Moreover, I feel that defendants' proposed notice adequately informs former shareholders with regard to the necessity of
taking action if they desire to be excluded from the class and the fact
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that they will be included in the class, and bound by the decision on
remand, unless they take such action. I do not find the repeated, boldtype warnings suggested by plaintiff to be necessary. However, for
reasons set forth hereafter, an adjustment will be required for Paragraph
10 of the defendants' proposed form of notice.
(3) The Publication Notice. On this I also find the defendants'
offering to be preferable. The second sentence in the defendants' proposal appears to be a neutral statement of fact. The second sentence
proposed by plaintiff could be construed by one not familiar with the
case to mean that the Supreme Court has found the defendants to
be liable and has remanded the case for the purpose of fixing the amount
which the minority shareholders have coming to them. Since the
Supreme Court opinion leaves it to my discretion to determine what
award, "if any," should be made to the minority shareholders, the
insinuation that could be derived from plaintiffs second sentence is
not necessarily warranted.
(4) The Form For Requesting Exclusion From The Class. On
this I prefer the form proposed by the defendants. However, in keeping with plaintiffs fears, I do feel that the document itself, in addition
to the notice previously mentioned, should contain a warning. I suggest that immediately below the signature lines, in bold-type, the following language be inserted: "Former UOP Shareholders Desiring To
Be A Member Of The Class Being Represented By The Plaintiff In
The Above Captioned Action Should Not Execute This Document.
It Should Only Be Executed And Mailed If You Wish To Be Excluded
From The Class." I also feel that the form should contain a place
for indicating the date on which the request for exclusion is signed.
(5) Giving The Notice And The Cost Thereof. On this point
I side with the position of the plaintiff although, admittedly, with some
mild reservation. Since the merger took place some five years ago,
the difficulty and expense of giving individual, mailed notice to all
of those former minority shareholders of UOP who voted to approve
the merger, and who turned in their shares in return for the merger
price, will undoubtedly be substantial. Defendants argue that the giving of notice is normally the burden of the plaintiff who is certified
as class representative, and that the accepted practice should be followed
here. See Newberg, Class Actions, at page 57. Plaintiff counters by pointing out that he bore the burden and expense of giving notice to the
class as originally certified and that as a consequence he should not
be required to be responsible for giving the second notice, especially
when the defendant corporations are better equipped to do it, both
financially and logistically.
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I agree with the defendants that this position of the plaintiff has
a certain hollow ring to it. Initially, plaintiff sought to have the class
certified as all minority shareholders of UOP. Had he been successful
he likely would have had the burden and expense at that time of giving notice to all those former shareholders as to which he now seeks
to shift the burden. Simply because he was unsuccessful in his initial
effort to circumscribe the class and only thereafter achieved his goal
on appeal through perseverance, why should he not complete his obligation now?
[1,2] At the same time, as indicated in Wood v. Coastal States
Gas Corp., Del.Supr., 401 A.2d 932 (1979) the decision under Rule
23 as to who should pay the cost of giving notice to the class lies within
the discretion of the Court, and is subject to review only on the basis
of an abuse of discretion. Since the matter is discretionary it follows
that it is within the power of the Court to impose the burden upon
the defendant in a case in which the circumstances warrant it. In my
view this is such a case.
To begin with, defendants initially opposed the scope of the class
sought by the plaintiff, and they were successful in so doing on the
record as it then existed. But f6r their efforts, plaintiff would not be
in a position to advance the argument he is now making. Secondly,
the enlargement of the class by the Supreme Court came about as
a result of its finding on the evidence submitted at trial that the defendants had been guilty of wrongdoing in connection with the merger
and had breached a duty of fair dealing owed to UOP's minority
shareholders. Stated another way, the only reason that notice is now
required for the additional UOP shareholders is because the Supreme
Court found that UOP and Signal had not been completely candid
with them. Thirdly, the passage of five years since the date of the
merger while all of the foregoing was taking place has undoubtedly
complicated the matter and, in my view, makes it unfair by comparison
to require an individual plaintiff and his counsel to attempt to give
notice to several thousand long-gone former shareholders when contrasted with the personnel and capability of a large corporation.
Consequently, I am persuaded that the combination of factors
here warrants an order directing the defendants to see to it that the
notice is given to the balance of the former UOP shareholders who
will now go toward making up the completed class and, subject to
any application that might be made at the conclusion of the case, to
bear the cost thereof for the present. As noted in Newberg, supra, the
combination of a fiduciary relationship between the parties and the
establishment of a prima facie case against the defendant, especially
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when other considerations are present, is a recognized basis for deviating
from the normally accepted practice that "plaintiff initially pays."
(6) Those Shareholders Who Previously Opted Out. As a result
of the notice sent to the class as it was certified prior to the trial of
this case some 146 former UOP shareholders elected to be excluded
from the class. I see no basis for sending the present notice to these
persons. They were afforded an opportunity to be in the original class,
and they chose not to be. To send them a second notice now-along
with a form whereby they could again request exclusion-would be
tantamount to giving them an opportunity to opt back in at a time
when, because of the Supreme Court decision, things look significantly
brighter for the plaintiff and his class than they did at the outset. I
see no basis for giving these former shareholders a second chance simply
because their odds might now appear to be better.
The decision of the Supreme Court simply directed that the existing class be enlarged so as to provide others with an opportunity
to get in. The decision did not indicate that there was anything wrong
with the class as it initially existed other than it was not large enough.
Those who previously opted out have already had their chance to make
the class larger by their number. I see no equities under the facts of
the matter which would justify relieving them from the choice previously
made.
Since I have concluded that the defendants must be responsible
for giving and sending out the notice, I think that Paragraph 10 of
the defendants' proposed form of notice should be changed to reflect
that additional copies of the notice can be obtained from either the
defendants or their counsel as opposed to naming counsel for the plaintiffs as the source. If defendants will make this adjustment and make
the addition to the form for requesting exclusion as noted herein, the
long form of order submitted by them at argument can be signed.

