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AMERICAN PACIFIC CORP. v. SUPER FOOD SERVICES, INC.
No. 7020
Court of Chancery of the State of Delaware, New Castle
December 6, 1982
Plaintiffs, American Pacific Corporation ("AMPAC") and Bernard A. Egan ("Egan"), brought this action for a preliminary injunction in order to enjoin Super Food Services, Inc. from holding its
annual shareholders meeting on December 7, 1982. Plaintiffs opposed
numerous actions taken by Super Foods' management at a directors
meeting held in August 1982. At that meeting, the board of directors
passed a motion to purchase 461,140 shares of its common stock. This
action caused both AMPAC's and Egan's holdings to rise above five
percent. Plaintiffs particularly objected to the board's adoption of certain antitakeover measures which included a series of "supermajority"
and "majority of minority" voting proposals and amendments to the
bylaws which would compliment those antitakeover provisions. The
board's proposals were presented to the stockholders through proxy
statements and through a supplemental document, intended to clarify
certain errors and inconsistencies, sent to the stockholders.
Plaintiffs challenged the legality and propriety of the antitakeover
amendments. They contended that they would suffer irreparable injury due to the confusion of voters caused by the inconsistencies and
errors in the proxy statements. Defendants answered that the antitakeover provisions were valid under Delaware law and that the
meetings should have been allowed to proceed, as any potential problems could be rectified if the court found it to be necessary.
The court of chancery, per Vice-Chancellor Longobardi, cited
Weinberger v. UOP, 409 A.2d 1262 (Del. Ch. 1979), as authority for
the proposition that a "majority of the minority" provision protects
the minority from the unfair pressure of a majority stockholder.
However, silencing shareholders who are not actively seeking to gain
control may be an overprotective measure which places too great a
hardship on the majority group. The court found that the potential
confusion to shareholders which would result from the inconsistencies
and omissions in the proxy statements would cause irreparable injury
to the plaintiffs as the plaintiffs would be unable to wage a fair proxy
contest, with an informed electorate. Thus, the court ordered an injunction to stay the stockholders meeting.
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0= 195

A majority of the minority voting provision, which silences
stockholders who are not actively seeking acquisition of the company,
may become an undue burden on the silenced stockholders as it insulates the minority from the unfair pressure of a majority stockholder.
2.

Corporations

C- 195

A corporation is prohibited from altering a certificate of incorporation which allows a numerically smaller number of stockholders
to alter a provision requiring a supermajority vote. DEL. CODE ANN.

tit. 8, § 242(c)(4).
3.

Corporations

0

197

It is illegal for a corporation to adopt an amendment to the bylaws
without submitting it to the shareholders for their approval.
4.

Corporations

0

193, 194

Management may not take actions which will confuse voting
stockholders and consequently obstruct the legitimate efforts of a dissident stockholder to wage a proxy contest. The stockholders' right to
a proxy battle cannot be diminished by an uninformed or misguided
electorate.
5.

Corporations

C

193

Injunctions

C

73

Injunctive relief is appropriate in order to stop the involvement
of a stockholder meeting date, where an attempt has been made to
determine a dissident stockholder's ability to wage a proxy contest.
6.

Corporations

C=- 193

Injunctions

0

151

Actions taken by the management of a corporation which will
confuse stockholders and preclude dissenting stockholders from waging
a fair proxy contest with an informed electorate will cause irreparable
harm to the dissident stockholders; such injury tips the balance of harm
in favor of granting an injunction to stay a forthcoming stockholders
meeting.
William Prickett, Jr., Esquire, of Prickett, Jones Elliott, Kristol &
Schnee, Wilmington, DE for plaintiff.
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Edward P. Welch, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
Wilmington, DE for defendant.
LOMBARDI,

Vice-Chancellor

Plaintiffs American Pacific Corporation ("AMPAC") and Bernard A. Egan ("Egan") seek to preliminarily enjoin Super Food Services, Inc. ("Super Food") against holding its annual stockholders'
meeting on December 7, 1982.
Plaintiffs' complaint and motion are based on a series of actions
taken by Super Food's present management at a director's meeting
on August 25, 1982. What follows is a concise characterization of the
minutes of that meeting.
The Chairman of the Board, Jack Twyman, proposed that the
Corporation purchase 461,140 shares of its common stock owned by
certain trusts. The motion carried. As a result, AMPAC's and Egan's
holdings of corporate stock rose above 5 %. Then, in a move to thwart
unfriendly takeover possibilities, the Board adopted, subject to
stockholder approval, a series of "supermajority" and "majority of
minority" proposals, provisions for a classified Board and finally amendments to the by-laws which would complement the anti-takeover provisions. A more detailed explanation of the resolutions follows.
Without prior approval of the stockholders, the Board adopted
an amendment to the by-laws captioned "Section 7.1 Amendments."
This amendment would allow subsequent amendments of the by-laws
only by majority vote of the Board except amendments to Section 3.3
and certain others would require the vote of 75 % of the whole Board
of Directors or 80% of the holders of outstanding shares of stock exclusive of all stockholders holding 5 % or more of corporate stock. The
Board also adopted, subject to stockholder approval, an amendment
to Section 3.3. By this proposed amendment, the Corporation would
have a classified Board with Y of the Directors being elected annually. Further, the Board advised stockholders that approval of the amendment would require the "affirmative vote of the holders of at least
a majority of the outstanding shares of voting stock of the Company entitled

to vote at the meeting." (Emphasis added.) (Stockholders' Meeting
Defendant's Proxy Statement, at 3.)
Next, the Board adopted, subject to stockholder approval, a new
Article Sixth to the Corporation's certificate of incorporation. Proposed
Article Sixth provides that any mergers or sale or exchange of a substantial part of the Corporation's assets would require the affirmative vote
of 80% of the outstanding stock and a majority of the outstanding
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shares not beneficially owned by the 5%-or-more-shareholder proposing
the sale or merger (the majority of minority provision).
Next, the Board adopted, subject to stockholder approval, an
amendment to the certificate of incorporation captioned "Article
Eighth." By the proposed amendment, it is clear that the Board intended to protect the anti-takeover provision in proposed Article Sixth.
Proposed Article Eighth would require the affirmative vote of 80%
of the holders of stock and a majority of the outstanding stock excluding
all those stockholders who own 5% or more of corporate stock. (Emphasis added.)
(It is to be noted at this juncture that the voting requirements of proposed Articles Sixth and Eighth are not the same. In Article Sixth,
a merger or sale could be accomplished by an 80% vote and, if the
merger were with a stockholder owning 5% or more, a majority of
all other outstanding stock. Proposed Article Eighth would, in all circumstances, merger or not, require an 80% vote and a majority of
all shares excluding the votes of all stockholders owning 5% or more
of corporate stock.)
The Board, also by amendment of the by-laws, provided that the
calling of special meetings by stockholders could be accomplished only
by the call of the Chief Executive Officers of the Corporation or by
a written motion of a majority of the Board. This amendment, in
effect, removed the right of 10% of the stockholders, a right formerly
enjoyed, from calling a special meeting.
All of these actions were either directly or indirectly passed on
to the stockholders through Super Food's October 28, 1982 Proxy Statement. (Some by-law amendments were included in the attached corporate by-laws with no reference to their date of adoption.)
On November 10, 1982, Plaintiff AMPAC announced its opposition to Super Food's slate of directors and the by-law and charter
amendments. On November 19, 1982, they filed suit in this Court
challenging, among other things, the legality of the anti-takeover amendments under Delaware law. Thereafter, the Defendants, as if in response
to the complaint, mailed to the stockholders an undated document
captioned "Supplemental Information." (This was apparently mailed
around November 24, 1982.) Super Food's Board noted that it might
not have had authority to amend the by-laws by their new Section
7.1. They also noted an apparent error in their Proxy Statement relative
to the vote necessary to enact Section 3.3 and advised stockholders
that it could be adopted by a simple majority of the quorum of shares
represented at the annual meeting. They did not note, however, the
apparent contradiction between the supermajority requirement for the
amendment of by-laws found in Section 7.1 and their statement that
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a majority of the quorum would suffice to amend by-law Section 3.3.
Based on the affidavits of Dennis Mensch, an employee of The Carter
Organization, a proxy solicitation expert, many of Super Food's
stockholders will not receive this supplemental information, for whatever
it is worth, in time enough to affect their votes at the annual meeting

on December 7, 1982. The number of shares so affected is a staggering 43.66%.
Plaintiffs contend that proposed Article Eighth is illegal under
Delaware law because it requires more than the supermajority
prescribed in proposed Article Sixth to repeal proposed Article Sixth.
Title 8, Section 242(c)(4) of the Delaware Code states ".

.

. the provi-

sion of the certificate of incorporation requiring such greater vote [i.e.,
a supermajority vote] shall not be altered, amended or repealed except by such greater vote." Plaintiffs insist that to exclude all
stockholders owning 51% or more of Super Food from voting on any
alteration of Article Sixth, which only excludes a 5 % stockholder who
is party to a merger, provides for a lesser vote (i.e., a more diminished voter pool) to effectuate a change. Additionally, they claim that
disenfranchisement of any percentage of shareholders under either Article Sixth or Eighth is improper and the disenfranchisement under
Article Eighth is especially offensive because it penalizes them for merely
owning a certain percentage of shares even in the absence of an intent
to "take-over" the Corporation.
The Defendants' response is that Section 242(c)(4) merely codifies
the rule of Sellers v. Joseph Bancroft & Sons Co., Del. Ch., 2 A.2d 108,

111-12 (1938) which held protection offered to minority stockholders
by a supermajority vote provision only works if that provision cannot
be struck down by a lesser vote. Article Eighth, they say, does this
by making it more difficult for holders of large stock blocks to amend
the supermajority provision out of existence. This may be true, yet,
it is troubling that Article Eighth accomplished that by excluding, indeed disregarding, the vote of people who own 5 % or more of corporate stock. At the least, in this particular context, such a proposition appears unjust.
[1,2] Employing a "majority of the minority" provision, as
in Weinberger v. UOP, Del. Ch., 409 A.2d 1262 (1979), insulates the
minority from the unfair pressure of a majority stockholder. To silence
stockholders who are not actively seeking acquisition of the company
seems to be to offer too much protection at too great a cost. Although
the general purpose of Section 242(c)(4) may be served by a supermajority provision, I do not see it as condoning wholesale disenfranchisement. Moreover, I tend to agree with Plaintiffs that, as it stands,
Article Eighth would technically violate Section 242(c)(4) by allowing
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a numerically smaller number of stockholders, because of the blanket
disqualifications therein, to alter a provision requiring a supermajority
vote.
[3] Furthermore, at least by implication, Defendants' Supplemental Information letter acknowledges the illegal adoption of Section 7.1
because it was not submitted to the stockholders for approval. Based
on this, Plaintiffs have demonstrated a probability of success on the
issues.
[4,5] AMPAC and Egan also claim irreparable injury due to
the confusion of voters caused by inconsistencies or omission in the
Super Food proxy.
The proxy implies that Article Eighth can be rejected and Article
Sixth accepted by separate votes when actually the form of proxy
presents them together to the stockholders. There is no way to cast
a separate vote on Article Eighth.
Furthermore, the proxy statement advised stockholders that Section 3.3 had to be approved by a majority of outstanding corporate
voting stock. Their Supplemental Information letter indicates that was
wrong and only a simple majority of a quorum will be required. Yet,
Section 7.1 of the by-laws requires something even more than that.
Super Food concedes the possibility of Section 7.1 being illegal
and advised the stockholders that if they disapprove Article Eighth,
they will nullify Section 7.1. And this points up the jeopardy of Plaintiffs' position. The issue is not whether stockholders will vote to support or reject anti-takeover provisions. And certainly it is not critical
at this procedural juncture to be concerned with how the votes will
be tallied. What is important, what is crucial is that this may be Plaintiffs only real opportunity for a proxy fight. Their right to that battle
cannot be diminished by an uniformed or misguided electorate. In
Schnell v. Chris-Craft Industries, Inc., Del. Supr., 285 A.2d 437 (1971)
the Supreme Court held that advancement of a stockholder meeting
date in an attempt to undermine a dissident stockholder's ability to
wage a proxy contest required injunctive relief. Should we do less in
this case when that right is diminished by an admittedly ill advised
and inadequately informed electorate.
[6] And I think the harm is irreparable. Defendants contend
that if we allow the annual meeting to proceed, we can "unscramble"
the problems if the Court decides such relief is necessary. The problem with that proposition is once one thinks specifically of the number
of proposals being submitted to the stockholders, the questions arise
in an almost geometric progression. What arguments will we hear about
the "will of the stockholders." If we strike down one provision as
illegal, what portion of the stockholders' meeting shall be voided or
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should all of it be nullified. How, for instance, do we deal with the
election of directors. Are they tied in any way to the vote on Article
Eighth. And, if a challenge is lodged against the validity of Article
Eighth (if it indeed would be approved) how is this Court to strike
this Article alone. Articles Sixth and Eighth will have been voted on
together by the stockholders without a clear delineation in the vote
as to which provisions they preferred or if they supported both with
equal vigor. A declaration of Article Eighth's invalidity may be to
eliminate the "preferred" provision and could result in allowing Article Sixth to stand when that Article alone could not have garnered
sufficient votes for passage. Moreover, if Section 7.1 is declared in-

valid, can it honestly be said that the stockholders had sufficient information before voting to fairly assess the fairness or business competence
of the incumbent Board? I think not. Certainly, this type of information could be crucial to a stockholder's vote on directors. See 5 Fletchers Cyclopedia of Corporations§ 2071 (1976). While the vote on the Directors could be nullified, then the stockholders may well be confused
with this result. If a winning incumbent slate is erased, all that most
stockholders will appreciate is that individuals they have supported
were prevented from being reelected due to the actions of the Plaintiffs. The stigma which Plaintiffs would suffer in any subsequent proxy fight would be substantial and irreparable. "Stockholder bewilderment", a legitimate consideration when balancing the harms included
in these cases, would work to the Plaintiffs' detriment. See Levin v.
Metro-Goldwyn-Mayer, Inc., Del. Ch., 221 A.2d 499, 505 (1966); Cf.
Campbell v. Lowe's, Incorporated, Del.Ch., 134 A.2d 565, 567 (1957).
In Gimbel v. Signal Companies, Inc., Del.Ch., 316 A.2d 599 (1974),
aff'd, Del.Supr., 316 A.2d 619 (1974), the court found that though
injury which would occur from a sale of stock may have been irreparable, the "various obstacles to such a remedy" helped make injunctive relief appropriate. In this case, while the vote on the antitakeover provisions can be reversed or the provisions themselves
declared invalid, the effect of reversing any exercise of "the will of
the stockholder", even for their own benefit, is to create an insurmountable obstacle of confusion and antipathy. The Plaintiffs will not
be able to achieve the real remedy, i.e., a fair proxy contest with an
informed electorate. This disadvantage in waging a subsequent contest substantially tips the "balance of harms" in favor of the Plaintiffs. Gimbel v. Signal Companies, Inc., Id. at 602; Petty v. Penntech Papers,
Inc., Del. Ch., 347 A.2d 140 (1975). Just these ruminations have
sparked the imagination. What more will be provided by the ingenuousness of corporate counsel.
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Weighing the equities of the situation, I am convinced that staying
the meeting at this juncture preserves Plaintiffs' right to a full and
fair proxy contest. Defendants will suffer the inconveniences and expense of another try but I find that insignificant when compared to
Plaintiffs' right to this proxy contest.
The preliminary injunction shall issue subject to Plaintiffs' posting
a $200,000 bond without surety.
IT IS SO ORDERED.

BOTNEY v. TELEDYNE, INC.
No. 5786
Court of Chancery of the State of Delaware, New Castle
November 30, 1982
Prior to receiving certification as a class action, the plaintiff, a
stockholder of Teledyne, Inc., moved to withdraw himself as representative for the class and for leave to dismiss his individual claim. The
plaintiff offered to make this request contingent upon his providing
notice to the members of the proposed class at his personal expense.
The corporate defendant opposed the plaintiff's request to give notice
to other potential class members.
The court of chancery, per Vice-Chancellor Hartnett, held that
Chancery Court Rule 23(e) was applicable prior to class certification,
and that notice was appropriate when the dismissal of the action is
likely to have a prejudicial effect upon the interests of the potential
class members. The court concluded that fairness required the
shareholders, who were advised of the existence of the proposed class
action, should be informed that the pendancy of their suit was about
to be terminated, and that the statute of limitations was likely to bar
a new action.
1. Equity

C

361

One of the primary purposes of Court of Chancery Rule 23(e)
is the protection of the non-party members of the class from unjust
or unfair settlements which affect their rights.
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2.

Equity

0

Even though a class
Rule 23(e) is applicable.
the proceedings after the
be brought on behalf of
3.

Equity
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361
has not been certified, Court of Chancery
This rule may be applied at any stage of
commencement of an action purporting to
a class.

0:

361

Although dismissal before class certification cannot bind class
members before the court, notice before dismissal may be appropriate
under some circumstances even beyond class certification if the dismissal
is likely to be prejudicial to the interests of the potential class members.
4.

Equity

0= 361

An implicit consideration in determining whether notice of a proposed dismissal should be given under Court of Chancery Rule 23(e),
even prior to class certification, is whether plaintiff is acting in a
representative capacity.
5.

Equity
C-, 361
A plaintiff who brings suit on behalf of a class undertakes to serve
as a fiduciary with certain responsibilities. A consequence of such
responsibility is that he may not be able to eradicate his representative status by merely moving for dismissal of the action.
6.

Equity

C---

361

Notice to members of the purported class may be necessary under
Court of Chancery Rule 23(e) if the rights of the purported class will
be jeopardized or prejudiced by the inevitable dismissal of the action.
7.

Equity

0-

361

Before excusing notice under Court of Chancery Rule 23(e), the
court must weigh and consider: (1) the likelihood of further stockholder
intervention, (2) the probability of any reliance on the knowledge of
the pendency of the pending suit, and (3) the presence of any inclination to press for a judicial determination.
8.

Equity

0:

361

A plaintiff's application for pre-dismissal notification to the
members of the purported class should be granted where: (1) the plaintiff
desires to give notice and is willing to assume the cost of the notice,
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(2) the complaint alleged that the suit was originally brought on behalf
of a proposed class, (3) the lapse of time is likely to bar another suit,
and (4) a notice of the pendency of the suit as a class action was sent
to all the shareholders of the defendant corporation.
9.

Equity

0

361

The possibility that the statute of limitations may bar any future
prosecution of the suit is not in and of itself determinative of whether
notification to class members is required.
10.

Equity

0-361

Fairness requires that shareholders who were advised of the existence of a proposed class action be informed that the pendancy of
the suit is about to be terminated unless someone other than the plaintiff
is willing to prosecute it, particularly where the plaintiff is willing to
bear the cost of the notice, and the statute of limitations will likely
bar the commencement of a new suit.
Thomas Herlihy III, Esquire, of Herlihy, Herlihy & Hasker, Wilmington, DE for plaintiff.
David Daar, Esquire, and Michael R. Newman, Esquire, of Miller
& Daar, Beverly Hills, CA for plaintiff.
Erwin Sobel, Esquire, Beverly Hills, CA for plaintiff.
Martin P. Tully, Esquire of Morris, Nichols, Arsht & Tunnell,
Wilmington, DE for defendants.
Kenneth R. Heitz, Esquire, of Irell & Manella, Los Angeles, CA for
defendants.
HARTNE Tr,

Vice-Chancellor

In this purported class action, plaintiff and his counsel have moved
to withdraw as representative of and as counsel for the class and for
leave to dismiss plaintiffs individual claim with prejudice. The granting of the applications will, as a practical matter, terminate the litigation. Although the complaint states that the plaintiff brought this case
on behalf of all the owners of stock of Teledyne, Inc., the case has
never been certified as a class action. Plaintiff, who acknowledges his
role as a fiduciary for the proposed class, requests that his withdrawal
be contingent upon his notifying-at his expense--the members of the
proposed class of his withdrawal and the resulting dismissal of the action so as to give any other stockholder an opportunity to come forward to represent the class and thus prevent the termination of the
lawsuit.
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Defendants, obviously, do not oppose the dismissal of the suit
but do oppose giving plaintiff the opportunity of notifying the other
stockholders of the projected dismissal.
For the reasons to be stated, I grant plaintiffs applications.
I
Plaintiff gives two reasons for his desire to withdraw as class
representative and the consequent dismissal of the suit. First, he claims
that the expense of litigation relative to the size of his shareholdings
is too burdensome. Second, he claims that defendant, Teledyne, Inc.,
and its counsel have employed pressure tactics with respect to various
other class actions and he is therefore fearful of similar alleged retaliatory
actions.
This action was filed in January of 1979, allegedly on behalf of
those stockholders who tendered shares of Teledyne stock to Teledyne,
Inc. in February of 1976 pursuant to a tender offer. The course of
litigation surrounding this tender offer is extensive and complicated.
In October of 1976, a similar case was filed in the United States District
Court for the Central District of California as Roy Huey v. Teledyne.
Subsequent to the inception of the California action, three other class
actions- Yntemna v. Teledyne, Josephs v. Teledyne, and Vaught v. Teledyne-,
relating to the same tender offer, were filed in various United States

District Courts. Eventually, these related actions were consolidated.
All the other actions have been dismissed with prejudice-apparently
for procedural reasons. Plaintiff alleges these dismissals have prompted,
at least in part, his request for withdrawal from and dismissal of this
Delaware action.
As noted, plaintiff filed this Delaware action in January of 1979.
This suit was then stayed from September 10, 1979, through January
1, 1982, pending resolution of the various appeals in the Huey case.

The initiation of this Delaware action as a proposed class action was,
however, announced in Teledyne's annual report for its fiscal year

ending December 31, 1978. There has been no discovery, proceeding
or other activity in this action other than the motions relating to the stay.
II
Plaintiff contends that notice of his withdrawal as representative
of the class and of dismissal of this action should be given to the persons who were shareholders of Teledyne, Inc. at the time of the tender
offer. Jaeger v. Muscat, Del. Ch., 221 A.2d 607 (1966); Hutchison v.
Bernhard, Del. Ch., 220 A.2d 782 (1965). Although plaintiff requests
dismissal with prejudice only as to him, he urges that his motion should
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not be granted without prior notice to the other shareholders because
the inevitable result of his withdrawal will be the dismissal of this suit
and the statute of limitations would undoubtedly bar commencement
of a new suit. Chancery Court Rule 23(e) reads:
"(e) Dismissal or Compromise. A class action shall not
be dismissed or compromised without the approval of the
Court, and notice by mail, publication or otherwise of the
proposed dismissal or compromise shall be given to all
members of the class in such manner as the Court directs;
except that if the dismissal is to be without preudice to the class or
with prdudice to the plaintiff only, then such dismissalshall be ordered
without notice thereof if there is a showing that no compensation in any form has passed directly or indirectly from any
of the defendants to the plaintiff or plaintiff's attorney and
that no promise to give any such compensation has been
made." (emphasis added)
Defendant, in opposition of plaintiff's motion, relies on the language
granting an exception to the requirement for notice as set forth in
Rule 23(e), an exception that does not appear in the federal rules.
Lutz v. Garber Co., Inc., Del. Ch., 357 A.2d 746 (1976).
III
[1,2] The preliminary issue is whether Rule 23(e) applies at
all prior to class action certification. It does. One of the primary purposes of Rule 23(e) is the protection of the non-party members of the
class from unjust or unfair settlements affecting their rights. WRIGHT
& MILLER, FederalPracticeand Procedure, Civil § 1797. This purpose,
therefore, requires that even though a class has not been certified,
the rule is applicable at any stage of the proceedings after the commencement of an action purporting to be brought on behalf of a class.
3B MOORE's FederalPractice § 23.80 [2.1] at 23-1506 (2d Ed. 1977);
PhiladelphiaElectric Co. v. Anaconda American Brass Co., E.D. Pa., 42
F.R.D. 324 (1967); Tanzer v. Cavenham, Ltd., Del. Oh., C.A.
#5349-N.C. (August 15, 1980).
[3] Although a dismissal before class action certification cannot
bind class members not before the Court, notice before dismissal may
be appropriate under some circumstances even before class certification if the dismissal is likely to be prejudicial to the interests of the
potential class members.

[4,5] One of the implicit considerations in determining whether
notice of a proposed dismissal should be given under Rule 23(e), even
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prior to class certification, is whether plaintiff is acting in a representative capacity. The plaintiff here is not merely a member of a putative
class but brought this suit allegedly on behalf of a class. By nominating
himself as representative, the plaintiff has undertaken to serve as a
fiduciary with certain responsibilities with consequences that he may
not be able to eradicate by merely moving for dismissal. Cohen v.
Beneficial Loan Corp., 337 U.S. 541 (1949); Tanzer v. Cavenham, Ltd.,
supra; cf. Katz v. Plant Industries, Inc., Del. Ch., C.A. #6407-N.C.
(October 27, 1981). The provisions of Rule 23(e) were therefore applicable at all stages of this action which was purportedly commenced
on behalf of a class.
[6] Next to be considered is whether the rights of the purported class will be jeopardized or prejudiced by the inevitable dismissal
of this action if plaintiff's applications are granted. If so, notice to
the purported class may be necessary.
[7] Although the cases in this area are usually decided on the
basis of the unique factual background of each case, this Court
has outlined the special factors which must be taken into consideration before excusing notice. Lutz v. Garber, supra. The special factors
to be considered and weighed by the Court are: (1) the likelihood of
further stockholder intervention; (2) the probability of any reliance
on the knowledge of the pendency of the pending suit; and (3) the
presence of any inclination to press for a judicial determination.
[8] In balancing all of the factors in the present case, I conclude that I should grant plaintiff's application for notification to the
members of the purported class. The facts in this case are distinguished
from the facts in Lutz because: (1) the plaintiff here desires to give
notice and is willing to assume the costs of the notice; (2) the complaint alleged that this suit was originally brought on behalf of a proposed class; (3) the lapse of time is likely to bar another suit; and
(4) a notice of the pendency of this suit as a class action was sent
to all the shareholders of Teledyne, Inc. Tanzer v. Cavenham, Ltd., supra.
It is clear that because of the unusual facts and circumstances
in this matter, a dismissal of this case at this time without notice might
be unfair or prejudicial to the purported class.
IV
[9,10] Although this action was brought in 1979, the possibility
that the statute of limitations may well bar the prosecution of a new
suit is not in and of itself determinative. Lutz, supra at 751. This fact,
however, must be considered along with the fact that the members
of the purported class were advised of the existence of this suit in the
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annual report and may have relied on the pendency of this suit and
thus withheld the bringing of a suit themselves. It is therefore impossible to rule out the possibility that a shareholder of Teledyne, Inc.
who believed that a breach of fiduciary duty by Teledyne's directors
had occurred, held back from brining a suit because he had been informed by Teledyne that a suit addressing the alleged wrongs was already
pending as a class action in Delaware. If such had occurred, then any
new action would not be barred by the statute of limitations. Fairness
requires that the shareholders of Teledyne now be informed that the
pendency of the suit mentioned in the 1978 annual report is about
to be terminated unless someone other than the plaintiff is willing to
prosecute it. This is particularly so because the plaintiff is willing to
bear the costs of the notice and therefore there will be no prejudice
to the defendants.
Nor have the defendants offered any convincing reason in
opposition other than wanting to lay this case to rest. Although I appreciate defendants' wish to bring matters to an end, I cannot find
any basis to justify the refusal to allow notification of the proposed
class where plaintiff offers to pay the costs under these circumstances.
Accordingly, the motion of plaintiff for leave to withdraw as plaintiff and for leave to dismiss this action as to himself is granted contingent upon the giving of notice to the class at the expense of the
plaintiff. If no qualified stockholder seeks to intervene in this action
within 60 days after the mailing of the notice, this suit will be dismissed.
Plaintiff shall submit a proposed form of order in accordance with
this opinion.
IT IS SO ORDERED.

EICHENBERG v. SALOMON
No. 7066
Court of Chancery of the State of Delaware, 1ew Castle
February 2, 1983
The plaintiffs brought this action in the United States District
Court for the District of Delaware, asserting certain securities law violations and claims arising under Delaware's common law. Suit was also
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instituted by the plaintiff in the Court of Chancery of Delaware in
regard to the claims under Delaware's common law. The defendant
asserted that the power of the federal courts to exercise pendent jurisdiction over the state claims precluded the court of chancery from moving forward with this action. Thus, the defendant moved to stay the
chancery court action pending the outcome of the substantially identical action in the United States District Court.
The court of chancery, per Vice-Chancellor Hartnett, held that
it would be premature to stay the present action as the district court
had not (as of the time of the defendant's motion) exercised its discretion concerning the state claims. The motion to stay was thus held
in obeyance until such time as the district court exercised its discretion concerning the plaintiff's claims arising under Delaware's common law.
1.

Judgments

- 720

The rule against claim splitting is an aspect of the doctrine of
resjudicala. The rule is that if plaintiffs fail to assert claims in a civil
action which could have been asserted, they will be precluded from
asserting their omitted claims in a subsequent action.
2.

Federal Courts

C---

14

Pendent jurisdiction exists where the state and federal claims,
without regard to their state and federal character, derive from a common nucleus of operative facts.
3.

Courts
- 494
While judicial economy dictates that a plaintiff seek relief on a
claim in but one forum, a plaintiff, because of procedural difficulties,
must at times commence a second action in a different jurisdiction
stating the same claim in order to preserve his right to receive an
adjudication on the merits.
Rodman Ward, Jr., Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington DE for plaintiffs.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, DE for defendants.
0. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, DE for defendants.
HARTNETT,

Vice-Chancellor

Defendants have moved to stay the instant action pending the
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outcome of a substantially identical action in the United States District
Court for the District of Delaware. For the reasons set forth I find
that defendants' motion to stay is premature and must be held in
abeyance until such time as the District Court accepts or rejects its
pendent jurisdiction over the state claims arising out of the transaction complained of.
On January 10, 1983 the plaintiffs in this action (other than
Eichenberg) filed a complaint, in their individual right, in the United
States District Court for the District Court of Delaware alleging certain securities laws violations and claims arising under Delaware common law.
The focus of the federal complaint is on defendant Salomon's efforts to allegedly secretly gain control of Canal-Randolph Corporation, a Delaware corportion, ("Canal-Randolph") through customer
accounts and management agreements with entities that he controls.
The plaintiffs' claims center about defendants' alleged failure to disclose
and, in the instance of September 4, 1981 proxy statement, falsely
assert their beneficial ownership of Canal-Randolph stock, in violation of federal securities law. Additionally, the federal complaint alleges
that certain individual defendants' knowledge, acquiescence and
assistance with respects to these violations were in breach of their
fiduciary duties to the corporation and its stockholders. Plaintiffs rely
on these alleged disclosure violations to prevent the defendants from
acquiring additional shares or from voting presently owned stock at
the annual meeting scheduled for March 9, 1983.

On that same day, January 10, 1983, the same plaintiffs, with
the addition of plaintiff Eichenberg, filed a complaint, in their own
right, in this Court. In that complaint the plaintiffs focus on defendants' alleged illegal and secret acquisition of the beneficial ownership
of Canal-Randolph common stock. The complaint in this Court also
points to the proxy statement dated September 4, 1981 which allegedly
falsely stated defendants' beneficial ownership. Plaintiffs in this action
also rely upon these alleged disclosure violations in seeking to have
this Court declare that a prior stockholder approval of a Certificate
of Incorporation amendment eliminating cumulative voting is null and
void.
A preliminary injunction motion is scheduled to be heard in the
District Court on February 22, 1983. In response to plaintiffs' motion
to set an early trial date, I granted that motion and set the matter
for trial on February 25, 1983, three days following the hearing in
District Court.
Defendants' position is that the rule set forth in Maldonado v. Flynn,
Del. Ch., 417 A.2d 378 (1980), requires plaintiffs to plead all claims
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relating to the challenged transaction in the District Court. Defendants claim that the power of the federal court to exercise pendent
jurisdiction over the state claims arising out of the same transaction
which is complained of in the District Court precludes the Chancery
case from going forward at this time.
Plaintiffs, particularly Mr. Eichenberg, argue that this Chancery
action should not be stayed because the parties, issues and relief sought
are not the same as in the federal action. Moreover, Mr. Eichenberg
contends that he is unable to present his state claim in the federal
court because of incomplete diversity and that,therefore, his only forum
is the Delaware Chancery Court. Finally, plaintiffs argue that considerations of time might prevent complete relief in the federal court
and, therefore, the Chancery action must proceed.
Although the decision whether to stay an action depends upon
the facts of each case as guided by considerations of judicial efficiency,
those specific considerations are premature at this stage. See Life
Assurance Company of Pennsylvania v. Associated Investors International Corporation, Del. Ch., 312 A.2d 337 (1973); McWane Cast Iron Pipe Corp.
v. McDowell- Wellman Engineering Company, Del. Supr., 263 A.2d 281
(1970). The immediate concern is whether the District Court has been
placed in a position to decide whether to exercise its pendent jurisdiction. The ultimate question, of course, being whether the plaintiffs,
with the exception of Mr. Eichenberg, are impermissibly splitting their
claims which will later bar assertion of their claims in the state forum.
[1,2] The rule against claim splitting is an aspect of the doctrine
of res judicata. The rule is that if plaintiffs fail to assert claims in a
civil action which could have been asserted, they will be precluded
from asserting their omitted claims in a subsequent action. The question therefore becomes whether the District Court will exercise its discretionary jurisdiction over the state claim if there exists a federal claim
to which the state claim is pendent. Pendent jurisdiction exists where
the state and federal claims, without regard to their state and federal
character, derive from a common nucleus of operative facts. Maldonadao
v. Flynn, supra.

The transaction described in the federal complaint is clearly the
same as that giving rise to the claims asserted here. The same nucleus
of facts, that is, the alleged scheme by Salomon and others to acquire
control of Canal-Randolph without publicly disclosing their interests
in proxy statements and other required filings, underlies both federal
and state claims.
I am therefore satisfied that the common law claims arising under
Delaware law and the securities law violations claims under federal
law arise from the same transaction and thus derive from a common
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nucleus of operative facts. Accordingly, the District Court has the power
by way of pendent jurisdiction to hear the whole controversy. United
Mine Workers v. Gibbs, 383 U.S. 715 (1966).
[3] I recognize that while judicial economy dictates that a
plaintiff seek relief on a claim in but one forum, a plaintiff, because
of procedural difficulties, must at times commence a second action
in a different jurisdiction stating the same claim in order to preserve
his right to receive an adjudication on the merits. At the same time,
however, the public policy against splitting claims obligates the plaintiff to plead all his theories arising out of a common nucleus of operative
facts in the federal action.
Because the U.S. District Court has not yet considered, or for that
matter been asked to consider, whether to assert its pendent jurisdiction, defendants' motion in this Court is premature. Indeed, it would
be presumptive of this Court to decide whether the Delaware case should
go forward before such time as the District Court accepts or refuses pendent jurisdiction.
I, therefore, hold defendants' motion for a stay in abeyance until
such time as the District Court accepts or refuses pendent jurisdiction.
In the meantime this Chancery action shall proceed. In the event that
the District Court has not accepted or refused to accept pendent jurisdiction prior to the date set for a hearing in this Court, the hearing shall
go forward.
Because I have not granted defendants' motion for a stay, it has
been unnecessary, at this time, to have considered Mr. Eichenberg's
argument that he cannot be affected by the District Court suit because
he is not a party to it.
IT IS SO ORDERED.

FMC CORP. v. R.P. SCHERER CORP.
No. 6889
Court of Chancery of the State of Delaware, New Castle
August 4, 1982
Public stockholders in the defendant corporation filed two separate
motions to intervene in an action challenging proposed amendments
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to the defendant's corporate charter and the adequacy or completeness
of disclosures in proxy statements. The applicants were a Scherer family
member, representing other family members, and a non-family
member, Bruce Youngman. The applicants alleged intervention of right,
based on the premise that they have an interest in the property or
transaction which is the subject of the litigation and disposition of the
issues in litigation may, as a practical matter, impair or impede their
ability to protect those interests because they are not adequately
represented by the plaintiff.
The court of chancery, per Vice-Chancellor Lombardi, granted
both motions to intervene holding that their interests were sufficient
to satisfy the prerequisites of DEL. CT. CH. R. 24 and that those interests could not adequately be protected by the plaintiff. The court
held further that since the interests of the non-family stockholders may
not be adequately represented by the family stockholders, they were
entitled to independent protection and, consequently, both applicants

shall be allowed to intervene.
1.

Corporations

0

202

An application to intervene either as a matter of right or as a
matter of discretion under DEL. CT. CH. R. 24 will be granted only

if the applicant can show compliance with the requirements of the rule.
Rodman Ward, Jr., Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, DE for plaintiff.
Jack B. Jacobs, Esquire, of Young, Conaway, Stargatt & Taylor, Wilmington, DE for intervening plaintiffs
Lewis S. Black, Jr., Esquire, of Morris, Nichols, Arsht & Tunnell,

Wilmington, DE for defendant.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
DE for intervening plaintiff.
LONGOBARDI,

Vice-Chancellor

In this action, there are two separate motions to intervene. One
was filed by Robert Pauli Scherer, III, Lesley Elder Scherer, Stephen
Marshall Scherer, Mark Conrad Scherer and Mary M. Hermann,
individually and on behalf of those previously named ("Trustee" and
"Beneficiaries"). The other was filed by Bruce Youngman ("Youngman"), a stockholder of R.P. Scherer Corporation ("Scherer").
The applicants filed their motions within one working day of each
other.
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Youngman alleges in his motion to intervene that he is a
stockholder and is opposed to the current management's efforts to
allegedly entrench themselves which he contends is not in the best interests of the stockholders of Scherer. He also contends that those efforts, if successful, will deprive him of the benefits of the present tender
offer and that the entrenchment efforts and other proposed amendments would effectively frustrate any prospective contemplated takeover
to his detriment as an investor-stockholder.
Trustee, on the other hand, is the holder of 244,445 shares of
stock. She is presently attempting, through a lawsuit in Michigan,
to deliver those shares back to trustees in another trust. Her contentions are that it was an improper distribution and that the trustees
of the original trust should have offered the stock to Plaintiff, FMC.
(Trustee's lawsuit in Michigan is of no consequence in this action except that the Beneficiaries and the Trustees want all the shares of stock
in the trust offered to FMC.) They have three basic concerns: (1) they
want to benefit from the apparent windfall of a $10.00 per share
premium, (2) they want to prevent amendments of the corporate charter
and by-laws which would frustrate and discourage future tender offers,
and (3) they want to prevent amendments to the corporate charter
and by-laws which would, in effect, entrench present corporate officers
and directors in office indefinitely and otherwise deny minority
stockholders of prerogatives guaranteed by Delaware law.
Although different persons are involved, it is apparent that
Youngman, the Trustee, Beneficiaries and FMC have common goals,
albeit one or more purposes, some common to others and some not,
may be prompting the litigation to accomplish those goals.
Rule 24 provides as follows:
(a) Intervention of Right. Upon timely application anyone
shall be permitted to intervene in an action; (1) When a statute
confers an unconditional right to intervene; or (2) when the
applicant claims an interest relating to the property or transaction which is the subject of the action and he is so situated
that the disposition of the action may as a practical matter
impair or impede his ability to protect that interest, unless
the applicant's interest is adequately represented by existing
parties.
(b) Permissive Intervention. Upon timely application
anyone may be permitted to intervene in an action: (1) When
a statute confers a conditional right to intervene; or (2) when
an applicant's claim or defense and the main action have
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a question of law or fact in common. In exercising its discretion the Court shall consider whether the intervention will
unduly delay or prejudice the adjudication of the rights of
the original parties.
(c) Procedure. A person desiring to intervene shall serve
a motion to intervene upon the parties as provided in Rule
5. The motion shall state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or defense
for which intervention is sought. The same procedure shall
be followed when a statute gives a right to intervene.
Trustee contends that Rule 24(a) is applicable to her motion to
intervene. She contends intervention of right based on the premise
she has an interest in the property or transaction which is the subject
of the litigation, and disposition of the issues in litigation may, as a
practical matter, impair or impede her ability to protect that interest
because she is not adequately represented by FMC. Defendant contends Trustee's "interests are not focused on the stock or Scherer or
any other material matter of this transaction. To the contrary, the
substance of their interest is the Michigan action to compel the return
of Scherer stock to the Trust." Respectfully, such an analysis is much
too simplistic.
To begin, the property interests of the Trustee are the stock and
its worth to the trust. The transaction which is the subject matter of
the litigation can adversely affect the value of that stock. Since FMC
has made it clear that enactment of the proposed amendments may
result in its withdrawal of the tender offer, the immediate loss in value
amounts to several million dollars. This "interest" is sufficient to satisfy
that prerequisite of Rule 24. The final question is whether this interest can be protected by FMC alone. I think not. FMC is primarily
interested in the takeover at the terms and on the conditions set forth
in its tender offer. If FMC, for any reason, walks away from the tender
offer, there remains nobody to prosecute those allegations Trustee
characterizes as unlawful entrenchment or perpetuation of the present
board of directors, deprivation of stockholder enfranchisement and the
frustration or discouragement of future tender offers from third parties. As indicated previously, FMC and Trustee want the injunction
to issue. This is their common goal. One wants to buy at a stated
price and one wants to sell at the stated price. The Trustee, however,
has a motive that transcends or persists beyond the date of the
stockholders' meeting. FMC may not.
For these reasons, the Court is convinced that the Trustee must
be allowed to intervene. (Based on Defendants' understanding of her
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advocacy, 1 to which I defer, she shall be allowed to represent herself
and the Beneficiaries of the trust.)
Much of what I have decided above is applicable to intervenor
Youngman. As a stockholder, he wants the FMC tender offer not
withdrawn. Consequently, he does not favor a stockholders' meeting
which would adopt those amendments previously discussed. Based on
his contentions, such amendments would effectively deny him what
has been described as a 90% windfall in the liquidation of his stock.
In this regard, his goal is similar to that of Trustee. I have doubts,
however, that he has such long term goals as those of the Trustee.
Certainly the difference, if any, is magnified beyond reasonable comparibility by the size of their investments and the history of their tenure
as stockholders in the defendant corporation. Furthermore, the Trustee
represents interests of family members which appear at this stage to
be not compatible with those of present management, some of which
are family members. At the risk of being overly cautious and mindful
that familial ties, once evoked, can stir the minds to apparently irrational or, at least to compromising positions, the Court must be concerned with the protection of the public stockholders who are not part
of the Scherer family. For this reason, Youngman shall be allowed
to intervene. He represents the last bastion of independent protection
for stockholders in his same position.
Furthermore, since both Trustee and Youngman filed their motions almost simultaneously, it would appear unfair and extremely arbitrary to select one as against another to intervene. The Court is
mindful, however, of the burden placed on all parties by the allowance
of the intervention. In an effort to minimize that burden, it does not
appear unreasonable that Youngman and Trustee be required to file
one joint brief for the presently scheduled hearing on a request for
preliminary injunctive relief. The Court suggests not two briefs within
one but a truly representative single brief for the benefit of both parties.
[1] Preliminarily, Youngman may not intervene formally until
the prerequisites of Rule 24 have been met. Cf Schiff v. RKO Pictures
Corporation, Del. Ch., 136 A.2d 193 (1954).
IT IS SO ORDERED.

1. Defendants' Brief in Opposition to Motion to Intervene of Robert Pauli
Scherer, III, et al, page 2.
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KELLEHER v. DISCOUNT BROKERAGE CORP. OF AMERICA
No. 6701
Court of Chancery of the State of Delaware, New Castle

August 18, 1982
Plaintiff, Dennis Kelleher, was a holder of a thirty-three percent
interest in defendant corporation, Discount Brokerage Corporation of
America. Plaintiff had also been the chief executive officer of Discount
until such time as he entered into a voting trust with two other of
the corporation's shareholders. This voting trust encompassed all but
fifteen percent of the outstanding shares, and the trust operated under
the stipulation that the vote of two of the members controlled the vote
of the entire trust.
Using this device, the other members of the voting trust voted
to terminate plaintiff's position as chief executive officer. Kelleher
brought suit against the other members of the voting trust and against
the corporation itself alleging violations of securities laws and the laws
of New York. The suit was brought in federal court and a motion
to stay the proceeding pending arbitration as stipulated by the New
York Stock Exchange Constitution was granted under article VIII,
section 5, which provides for arbitration between members (Discount)
and allied members (Kelleher, by virtue of his position as chief executive officer of Discount).
Prior to "the federal stay, however, Discount offered to all of its
shareholders-except Kelleher-a warrant to purchase additional common stock. At the time of this offer, Kelleher was not an allied member
of the N.Y.S.E. as his services with Discount had been terminated.
Thus, Kelleher filed the present action against Discount challenging
the warrant offer.
Kelleher had since accepted employment with a N.Y.S.E. member
and is again an allied member. Kelleher contended that Discount's
motion to stay should be denied because his personal circumstances
compelled him to accept employment that would require him to be
bound by the N.Y.S.E. Constitution. Discount argued that case law
indicates that members are bound by the arbitration clause of the
constitution-even when the controversy predates the membership.
Chancellor Brown agreed and thus granted the stay.
1.

Federal Civil
Procedure

C- 1741

Judicial comity and forum non conveniens provide no justification

19831

UNREPORTED CASES

for a stay or a dismissal when the present cause of action, filed in
a state court, did not form a part of the federal action, filed in a different state, and when the events upon which the state action is premised
did not occur until after federal suit was filed.
2.

Exchanges

0= 9

If circumstances indicate that a dispute has arisen between
members of the New York Stock Exchange, then as stated in the
N.Y.S.E. Constitution, the matter must be arbitrated regardless of
when it arose so as to keep private disputes between exchange members
out of the courts.
Jack B. Jacobs, Esquire, and David C. McBride, Esquire, of Young,
Conaway, Stargatt & Taylor, Wilmington, DE for plaintiff.
Ellen R. Nadler, Esquire, of Kramer, Levin, Nessen, Kamin & Soil,
New York, NY for plaintiff.
Martin P. Tully, Esquire, and Kenneth J. Nachbar, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, DE for defendant.
James K. Manning, Esquire, and Judith Welcom, Esquire, of Brown,
Wood, Ivey, Mitchell & Petty, New York, NY for defendant.
BROWN,

Chancellor

In this matter the defendant corporation, Discount Brokerage Corporation of America (hereinafter "Discount"), has moved to stay or
dismiss plaintiff's cause of action in this Court in favor of proceedings
previously existing in the United States District Court for the Southern
District of New York (hereafter "the federal court"). Two questions
are presented. First, is the cause of action here such that it falls
within the scope of the first-filed federal action-that action having
now been stayed in favor of arbitration? Second, if not, should this
action nonetheless be stayed in favor of arbitration for the same reason
that the federal action was stayed? Briefly stated, the facts giving rise
to the problem are as follows.
The plaintiff, Denis P. Kelleher, is alleged to have been responsible for the founding as well as the initial day-to-day operations of
Discount. The other main investors in Discount, along with Kelleher,
were his former friend and business acquaintance, Seymour Reich,
and Reich's friend, Edward L. Grayson. Later, by the agreement of
the three, another entity, TBK Partners, Ltd., was given a 15 per
cent interest. As an accompaniment to this latter transaction, and
allegedly at the instigation of Reich, the shares of Keleher, Reich
and Grayson were placed in a voting trust under the terms of which
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the vote of two of the three controlled the vote of all the shares in
the trust. Still later, Reich and Grayson voted the shares so as to terminate Kelleher's services as chief executive officer and remove him
from active participation in the company. This left Kelleher as a
substantial investor in Discount (he is said to have a 33 per cent interest), but one whose stock was effectively tied up because of the voting
trust.
Kelleher then sued Reich, Grayson, TBK Partners, Ltd. as well
as Discount itself in the federal court. The federal complaint contained
multiple counts. Kelleher alleged violations of Securities and Exchange
Commission regulations as well as violations of the statutory and common law of the State of New York. He sought to press these latter
claims under the doctrine of pendant jurisdiction. By way of relief,
he sought reinstatement to his former position as chief executive officer, recission of the voting trust agreement and compensatory and
punitive damages.
The defendants in the federal action responded by moving for
a stay, the basis being that the Constitution of the New York Stock
Exchange ("NYSE") required that the claims set forth in the complaint be submitted to arbitration. The reason for this was that Discount was a "member" of the NYSE and Kelleher by virtue of his
position as chief executive officer of Discount, was an "allied member"
of the NYSE at the time that the events complained of occurred.
Article VIII, Section 5 of the NYSE Constitution provides in part
as follows:
"Any controversy between parties who are members, allied
members, member firms or member corporationsshall be submitted
for arbitration . .. ."
Article VIII, Section 6 further provides as follows:
"Any controversy between a nonmember and a member, allied
member, member firm or member corporation, arising out of
the business of such member, allied member, member firm or
member corporation ... shall be submitted for arbitration . . . . " (Emphasis added.)
In June of 1981 the federal court issued an opinion granting the
defendants' motion. Kelleher v. Reich, [1981] Fed. Sec. L. Rep. (CCH)
98,040 (S.D.N.Y., June 19, 1981). It held that Kelleher had entered
into the voting trust agreement not as investor in Discount, but rather
in the capacity of owner/manager of Discount in the operation of its
daily business. Because of this relationship, the federal court held that
Kelleher's claims, which arose while he was an allied member of NYSE,
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amounted to a controversy with Discount itself as well as with Reich,
Grayson and TBK Partners, Ltd., arbitrable under the
member/member clause of the NYSE constitution, and that they also
amounted to a controversy "arising out of the business" of Kelleher
as officer/manager of Discount, and therefore were arbitrable with
nonmembers Reich, Grayson and TBK Partners, Ltd. under the allied
member/nonmember clause. The federal action was stayed pending
arbitration of Kelleher's claims which, in essence, centered around
his charge that his participation in the voting trust had been fraudulently
procured.
In January 1981, however, prior to argument and decision on
the stay motion in the federal court, and at a time when Kelleher,
because of the termination of his services with Discount, was no longer
an allied member of NYSE, Discount offered to each of its
shareholders-except Kelleher-a warrant to purchase additional common stock of Discount. Each warrant entitles the holder to purchase,
in January 1986, common shares of Discount at a per share exercise
price equal to the book value of a Discount share as of December
31, 1980. Consideration for each such warrant was a secured demand
note equal to the exercise price for all shares to be purchased pursuant to the warrant.
Also, prior to the decision of the federal court in April 1981,
Kelleher accepted new employment as head of a new company, Wall
Street Clearing Company, and, as a result of his position, he again
became an allied member of NYSE.
In October 1981 Kelleher sought to have the decision of the federal
court certified as an interlocutory appeal to the United States Court
of Appeals for the Second Circuit. By order of January 26, 1982 that
application was denied. On February 8, 1982 Kelleher filed the present action in this Court. Only Discount is named as a defendant here.
The first argument put forth on behalf of Discount in support of
its motion to stay or dismiss this action is based on the doctrines of
judicial comity and forum non conveniens. It is argued that Kelleher's
federal action in New York was the first filed suit, that both Kelleher
and Discount are parties to it, that Discount's place of business is
in New York, that the witnesses and evidence are all in New York,
that the federal court is capable of determining the rights of the parties, etc., and that as a consequence Kelleher should not be permitted
to circumvent an adverse preliminary ruling by the federal court through
the device of instituting a second action here. The usual Delaware
case decisions supporting these various principles are cited.
I am satisfied that this approach provides no justification for a
stay or dismissal. To begin with the cause of action here does not
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form a part of the federal action as such. The events on which the
action is premised here, although occurring shortly before the decision of the federal court, did not occur until long after the fedeal suit
was filed. The specific facts on which relief is sought here were not
contained in any allegations before the federal court. Arguably, Kelleher
might have moved to amend his federal complaint between January
1981 and the April 1981 decision on the stay motion in an attempt
to add this additional claim to the federal action. But the fact is that
he did not do so, and, since such an application would necessarily
have been premised on pendant jurisdiction arising out of a different
factual framework than the allegations of the initial federal complaint,
it cannot be argued with certainty that such an amendment would
have been permitted.
Secondly, I think it significant to note that Discount wants this
action stayed in favor of Kelleher's first-filed federal action which, itself,
has already been stayed by the federal court. Thus, if I stay this action in favor of the first-filed federal action, I will be referring Kelleher
to the federal court where we already know that he can get no relief.
This observation, I think, brings Discount's position here into true
focus.
Discount's position involves a sort of "pass through" theory. Relying on the usual legal precedents on the subject, it wants me to stay
or dismiss this action in favor of the first-filed New York federal action knowing that under the existing decision of the federal court that
action has already been stayed, with Kelleher having been relegated
to arbitration. In other words, if one skips the middle man, what Discount really wants me to do is to stay this action in favor of arbitration. Viewed as such, Discount's motion is not one which truly asks
the Court to stay or dismiss this suit in favor of a previously filed
suit between the same parties. Rather, it asks me to honor the federal
court's previous decision and, because the federal court has done so,
to require Kelleher to also arbitrate the cause of action he has filed here.
I think this is made evident by portions of Discount's argument
on the present motion. Discount cites the following two paragraphs
from Kelleher's complaint in the federal action:
"26. Upon information and belief, since Kelleher's termination, and in furtherance of their conspiracy, Reich and
Grayson, acting as trustees pursuant to the Voting Trust
Agreement, aided and abetted by TBK, have caused Discount to issue to Irwin Menchel, an officer of Discount
beholden to defendants, 1,052 shares of Discount common
stock, 5 % of the total outstanding, for substantially less than
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its fair value. A purpose and effect of this issuance has been to dilute
further the value of Kelleher's stockholding in Discount, to further
defendants' scheme to acquire and maintain control over Discount to
Kelleher's disadvantage, and to compel Kelleher to sell his stock to
them for less than its fair value.
"27. Upon information and belief, defendants have
threatened and are planning to causefurther issuances of Discount
common stock, or securities convertible into common stock, for less
than fair value in furtherance of their conspiracy and the objectives
set forth in paragraph 26." (Emphasis added.)
Looking at the emphasized language, Discount says that the basis
for the cause of action alleged here, i.e., the issuance of warrants to
all shareholders other than Kelleher for a price allegedly far below
the fair market value of the stock, is nothing more than a continuation, albeit reduced to specifics, of the cause of action brought in the
federal court. Since it was found under the Constitution of the NYSE
that the federal action was required to be stayed in favor of arbitration, Discount argues that the basis for the suit here, being nothing
more than a continuation of the grounds for the complaint in the federal
action, requires that this suit be stayed in favor of arbitration for the
same reason. In other words, again, the true rationale for Discount's
motion here is not that this case should be stayed or dismissed because
a forum exists in the federal court in a previously filed action where
the parties can be accorded prompt relief. It is that the federal court
has already decided that the cause of action alleged here is one that
must be submitted initially to arbitration and that for this reason the
suit here should be stayed or dismissed.
[1] Accordingly, I do not find this to be a situation wherein
the principles of judicial comity and forum non conveniens apply, and
as a consequence I find Discount's arguments based upon these principles to be insufficient to warrant the relief it seeks.
I also have some difficulty with Discount's underlying proposition that the federal court has, in effect, already ruled that the cause
of action alleged here is one that must be submitted to arbitration
under the Constitution of the NYSE. In its decision the federal court
pointed out that Kelleher's complaint in that court involved a controversy between himself and, to a degree, Discount as well as one
with Reich, Grayson and TBK Partners. At the time that the facts
giving rise to that controversy arose, Kelleher was an allied member
of the NYSE and Discount itself was a member. Thus, under Article
VIII, Section 5 of the NYSE Constitution Kelleher and Discount were
"members" at the time that the controversy arose and thus the fact
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that Kelleher was no longer an allied member at the time the suit
was filed was not determinative.
Likewise, the federal court found that to the extent that Kelleher
sought relief against nonmembers Reich, Grayson and TBK Partners,
the very same facts gave rise to a controversy which arose "out of
the business" of Kelleher as an allied member relating to the management and control of the company. Again, because of the timing of
the events, i.e., at a time when Kelleher was an allied member, it
thus constituted a controversy between an allied member and
nonmembers such as required arbitration under Article VIII, Section
6 of the NYSE Constitution.
In light of this it may be of some significance that at the time
of the events forming the basis for the action here Kelleher was not
an allied member of the NYSE. Nor, unlike the situation with the
voting trust, did the events complained of here involve any management or control participation on the part of Kelleher. At the time that
the decision was made to offer the stock warrants to all Discount
shareholders except Kelleher he was sitting in the position of an
unemployed, nonmember of NYSE with a one-third shareholder interest in Discount over which he had no say or voting power. I am
not altogether certain that the rationale employed by the federal court
in its earlier decision would apply to Kelleher's situation as of the
time of the events which form the basis for this suit. Moreover, by
his action here Kelleher is not attacking the voting trust agreement
nor is he claiming any relief because of an alleged conspiracy on the
part of Reich, Grayson and TBK Partners. Rather his complaint here
alleges only a fiduciary duty on the part of Discount to offer him the
same warrant opportunity as it offered to its other shareholders or
to compensate him in damages for refusing to do so.
All this aside, however, I am persuaded that the motion of Discount, to the extent that it seeks a stay of this action in favor of arbitration, must be granted. I am persuaded, somewhat reluctantly I
must admit, by the decision of the Second Circuit Court of Appeals
in Coenen v. R. W. Pressprich & Co., 453 F.2d 1209 (2nd Cir.), cert.

denied, 406 U.S. 949 (1972). In that case the plaintiff developed a dispute
with a brokerage house that was a member of NYSE. The dispute
concerned a sale of plaintiffs' stock which occurred during September
1970. At the time the plaintiff was not a member of the NYSE.
In November 1970, however, another brokerage house of which
plaintiff was an officer became a member of the NYSE. By virtue
of his position plaintiff became an allied member. In January 1971
plaintiff gave notice to the defendant brokerage house which had
handled the sale of his stock that he was about to file suit unless some
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settlement could be reached. The defendant responded by demanding
arbitration pursuant to the NYSE Constitution. Plaintiff countered
by filing his suit. The defendant brokerage house then moved to stay
the action in favor of arbitration. The motion was granted by the
District Court and that decision was affirmed on appeal.
The Court of Appeals pointed to the provisions of the Constitution of the NYSE that required arbitration of controversies between
members and allied members. It pointed out also that the plaintiff,
as did Kelleher here when he took his new employment with Wall
Street Clearing Company, signed a pledge in his application for
membership to abide by the Constitution of the NYSE. It found that
in so doing the plaintiff had agreed to arbitrate "any controversy"
that he might have with another Exchange member even though the
controversy itself predated his membership. The Court stated as follows
at 453 F.2d 1212:
"The drafters of the New York Stock Exchange arbitration clause intended it to be very broad. * * * The purpose
behind the drafting of such a broad arbitration clause was,
as much as possible, to keep disputes between members out
of the courts. This policy is entirely consistent with the congressional grant of power to Stock Exchanges to govern
themselves, contained in the Securities Exchange Act of 1934.
(Citations omitted.) To hold that the present dispute is not
arbitrable would frustrate this policy by making two Stock
Exchange members settle their dispute in court. In fact, we
see no substantial difference between this case and the
countless others where parties have agreed to arbitrate an
existing controversy. Coenen agreed to arbitrate '[a]ny controversy between * * * members * * *,' with full knowledge
that he had a claim against Pressprich and that Pressprich
was a Stock Exchange member.
'One desiring the benefits of membership in the New
York Stock Exchange must be willing to live up to the responsibilities of such membership."
In view of the NYSE policy to keep disputes between its members
out of the courts, the Court held that such purpose would be frustrated
and in effect nullified if the arbitration clause was construed to apply
only to disputes arising after a party had been admitted to membership.
The Coenen case would appear to be on all fours with this one.
Kelleher was fully aware of his dispute with Discount concerning the
issuance of the stock warrants at the time that he took his new position
of employment with Wall Street Clearing Company and again, know-

DELAWARE JOURNAL OF CORPORATE

LAW

[Vol. 8

ingly, became an allied member of the NYSE. Thus, when this suit
was filed it was, as in Coenen, a suit brought by an allied member of
the NYSE against a member.
Kelleher points out that this Court is not bound by the Coenen
decision, and he asks that it not be followed. He says that the fact
that he again became an allied member of the NYSE when he took
his new position of employment does not reflect a voluntary decision
on his part to arbitrate his preexisting stock warrant dispute with the
defendants. He says that he had no choice in the matter. He was
unemployed at the time because of what he has contended in the federal
action was the wrongful conduct of Reich, Grayson and TBK Partners. He had no means of income. In order to take the new position
with Wall Street Clearing Company, which he needed at the time
because of his personal circumstances, he had to again become a
member of the NYSE and sign the pledge to be bound by its
Constitution.
Kelleher argues that this lack of choice on his part if he was to
avail himself of the employment opportunity should not be held to
operate against him so as to deprive him of his day in court in a suit
later filed in Delaware to test his rights as a shareholder under Delaware
corporate law.
If this was a suit brought by Kelleher derivatively or on behalf
of a class of shareholders to redress some alleged wrong to the corporation or to a group of shareholders of which he was one, I might
tend to agree. But it is not. It is a suit brought by him against Discount to recover against the corporation something to which he feels
entitled personally. Under the circumstances as they now exist it
represents a personal controversy between one member of the NYSE
against another. It did so at the time the suit was filed.
[2] The policy of the NYSE, according to Coenen, appears
to be that such matters should be arbitrated, regardless of when they
might arise, so as to keep private disputes between Exchange members
out of the courts. It would appear to be a stipulated price one must
pay for membership in the Exchange. Kelleher does not deny being
aware of this. Thus, it is difficult to accept his assertion that his new
agreement to abide by the NYSE Constitution, the provisions of which
require arbitration of such matters, was not voluntarily made. Under
the circumstances argued, and particularly in view of the events that
had already taken place in the federal action, I cannot find that the
situation rises to the level of a contract of adhesion. I am persuaded
on the present record that the decision in Coenen should be followed.
At the same time, I cannot conclude that a dismissal of the suit
is warranted. Accordingly, the motion to stay will be granted for the

