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CARROLL v. C M & M GROUP, INC.
No. 7368
Court of Chancery of the State of Delaware, Sussex
November 30, 1983
Plaintiff, owner of thirty-seven percent of the outstanding common stock of defendant, sought a temporary restraining order to prohibit the dosing of a merger agreement because he did not know, on
the eve of the consummation of the merger, the precise amount he

was going to be paid for his interest. Plaintiff charged that the written
consent executed by a majority of defendant's shareholders, which constituted shareholder agreement to the merger, was good only for a
maximum period of sixty days according to De. Code Ann. tit. 8 §
228, and that because the scheduled dosing date was more than sixty
days from the record date of the consent action the approval had legally
expired.
The court of chancery held that a sufficient showing had not been
made to warrant the issuance of a temporary restraining order. The
court held that if a shareholder's meeting, which the written consent
was in lieu of, had been held, its purpose would have been to vote
on whether or not the merger agreement should have been entered
into based on the terms of the agreement. The court further held that
the agreement was entered into within the sixty day period. Since having
a dosing was one of the approved terms of the agreement, no further
shareholder action was needed to approve the dosing. The court stated
that if plaintiff's interpretation was adopted, no corporate action could
be taken pursuant to section 228 unless the transaction so authorized
could be finally completed within sixty days of the date of the consent.
As there was no such restriction on actions taken at a shareholders'
meeting, the court held that this could not have been the intent of
section 228.
The court, therefore, refused to issue a temporary restraining
order.
1.

Corporations

C---

583

When Del. Code Ann. tit. 8, § 228 permits shareholder action to
be taken by written consent in lieu of holding a meeting of shareholders,
and a majority of the shareholders so approve the concept of a merger
and its terms as set forth in an agreement, plaintiff may not invoke
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Del. Code Ann. tit. 8, § 213's requirement that action taken pursuant
to which written consent must be consummated within sixty days to
require that a new consent be made on whether to go through with
the merger. DEL. CODE ANN. tit. 8, §§ 213, 228 (1971)
2.

Corporations

0= 583

Del. Code Ann. tit. 8, § 228 is not to be interpreted to mean that
no corporate action can be taken pursuant to it unless the transaction
so authorized can be finally completed within sixty days of the date
of the consent, as there is no such restriction imposed on action taken
at a meeting of shareholders, and section 228 authorized a majority
of shareholders to act by written consent in lieu of such a meeting.
DEL. CODE ANN. tit. 8, § 228 (1971).
3.

Injunction
Corporations

0= 137(1)
-0= 201

Plaintiff's inability to make a decision as to whether he would
later seek the statutory appraisal remedy, because he did not at the
time of the merger know precisely what amount he would be paid
for his interest in the corporation, was not a sufficient threat of irreparable harm to support his motion for a temporary restraining order
to stop the merger.
Michael Hanrahan, Esquire, and Elizabeth M. McGeever, Esquire,
of Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware,
for plaintiff.
Edward B. Maxwell II, Esquire, of Young, Conaway, Stargatt &
Taylor, Wilmington, Delaware, for defendant.
BROWN,

Chancellor

This is offered by way of confirmation of my decision that plaintiff's application for a temporary restraining order in this matter has
been denied.
Plaintiff owns and controls some 37% of the outstanding common stock of the defendant C M & M Group, Inc. Through the approval of a majority of its shareholders C M & M has entered into
an agreement of merger with Marine Midland Bank N.H. whereby
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Marine Midland is to acquire 100% of the outstanding common stock
of C M & M, with C M & M then to be merged into a subsidiary
of Marine Midland. The merger agreement provides that the
shareholders of C M & M will receive as consideration for their stock
175% of their equity in the corporation. Under the agreement
shareholder equity is to be determined by C M & M's accountants,
Price Waterhouse & Co., based upon the financial status of the corporation as of September 30, 1983.
The consideration for the C M & M stock is to be paid in two
installments, one at the closing of the merger agreement scheduled
for today, November 30, 1983, with the balance to be paid on April
2, 1984. While it is anticipated by C M & M that the total consideration to be received by its shareholders will be some $70 million, and
while it is further contemplated that some $40 million vill be paid
by Marine Midland at today's scheduled closing, a final determination as to the total value of shareholders' equity had not been released
as of the time that plaintiff's application was made.
Plaintiff seeks a restraining order to prevent the consummation
of the merger. His reason, understandably enough, is that on the eve
of the consummation of the merger he still does not know the precise
amount that he is going to be paid for his approximate one-third interest in the corporation. He says that despite his insistent efforts over
the past two months the defendants have refused to tell him. He cites
the history of litigation and antagonism between him and certain of
the individual defendants who own or control more than 50% of C
M & M's stock, and he charges that the failure to disclose information to him amounts to a lack of candor on the part of the individual
defendants, as majority shareholders, and thus breaches the fiduciary
duty owed by them to him in his capacity as a minority shareholder.
Moreover, on the day prior to his restraining order application,
plaintiff formally learned for the first time that shareholder approval
of. the merger agreement had been obtained by means of a written
consent executed by more than a majority of c M & M's shareholders
(apparently they are only some 80 in number in total) between the
dates of September 1, 1983 and September 15, 1983. Relying on the
Decision in PabstBrewing C. v. Jacobs, D.Del., 549 F.Supp. 1068 (1982)
plaintiff contends that a written consent to take action pursuant to
8 Del.C. § 228 is only good for a maximum period of 60 days from
the record date which, pursuant to 8 Del. C. § 213, would either be
on September 1, 1983 (the date on which the first consent was given)
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or at a time prior to that date (i.e., the date that C M & M's board
approved the merger proposal, 8 Del.C. § 251). Either way, plaintiff
points out that the November 30 closing date is more than 60 days
from the record date governing the consent action. Therefore, he argues
that shareholder approval of the merger has legally expired prior to
the merger being consummated, and that as a consequence there is
not shareholder approval for today's scheduled closing. In the absence
of shareholder approval, plaintiff argues that the consummation of the
merger must be enjoined, citing Katz v. Bregman, Del.Ch., 431 A.2d
1274 (1981).
Based upon the present status of things, I am not persuaded that
a sufficient showing has been made to warrant the issuance of a restraining order against the closing of the merger transaction.
[1] For one thing, I tend to agree with the defendants on the
§ 228 consent issue. The statute permits shareholder action to be taken
by written consent in lieu of holding a meeting of shareholders. Had
a shareholders meeting been held here with regard to the merger, its
purpose would have been to vote on whether or not C M & M should
enter into the merger agreement based upon the terms contained
therein. It would not have been to also vote on whether or not C
M & M should go through with the merger on the closing date once
the agreement was entered into.
Thus, by utilizing a written consent under § 228 in lieu of a
meeting, what a majority of C M & M's shareholders did was to approve the concept of the merger and its terms as set forth in the agreement. In other words, the action apparently taken pursuant to the
written consent was the approval of the merger agreement, and this
was accomplished well within the 60-day period. This having been
done, and a closing naturally being one of the terms of the agreement, it does not appear that further shareholder action is needed to
approve the closing. This situation is distinguishable from Pabst since
the action contemplated under the consents in that case was not to
take place until many months after many of the consents were obtained.
[2] If plaintiff's interpretation was the correct one, it would mean,
as I see it, that no corporate action would be taken pursuant to §
228 unless the transaction so authorized could be finally completed
within 60 days of the date of the consent. Since there is no such restriction imposed on action taken at a meeting of shareholders, and since
§ 228 authorizes a majority of shareholders to act by written consent
in lieu of a meeting, I cannot think this to be the intent of the statute.
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As to the remaining contentions, I note the following:

(1) The fact that a final value has not been released as to
shareholders' equity is apparently due to the terms of the agreement.
In other words, a precise figure was not agreed upon between C M
& M and Marine Midland. Rather they agreed to be bound by the
equity figure determined by C M & M's independent accountant, Price
Waterhouse. In this sense, the defendants have not had a figure all
along that they have been withholding from plaintiff.
(2) The certified statement of Price Waterhouse was apparently
finalized and produced to the merger parties only on November 28.
Thus, until two days ago, defendants did not have a figure either.
Defendants have no objection to the plaintiff receiving a copy of the
statement, and they say that they intend to give it to him. However,
Marine Midland apparently has some question about the methodology
of Price Waterhouse and it is for this reason, and presumably not
through any deliberate action on the part of the defendants, that the
certified statement, and its valuation figure, has not yet been made
available to the plaintiff.
(3) Defendants provided plaintiff with a copy of the merger
agreement from the outset and,. further, they claim that they have
been in regular contact with his financial representative since September
and that they have provided all information requested of them to the
extent that it was available.
(4) This is not a situation in which majority shareholders are
cashing out the minority so as to end up as the sole owner of the
corporation themselves. Rather, all of the stock of C M & M is being
sold based upon what is represented to be the result of arm s length
bargaining with Marine Midland. Thus, under the merger agreement
approved by a majority of the shareholders, all shareholders, including
the plaintiff and the individual defendants, are being removed from
an equity position in the corporation-and all for the same price, i.e.,
175% of their shareholders' equity, whatever that proves out to be.
That is the deal approved by a majority of the shareholders.
(5) Plaintiff's complaint is that he does not know the exact price
that he will receive for his shares and has no way of knowing, prior
to the closing, whether he will agree with the figure determined by
Price Waterhouse. I can well appreciate his feeling. At the same time,
his concern goes obviously to valuation and defendants concede that
if he is unhappy with the final figure he is entitled to seek something
more through the statutory appraisal remedy.
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[3] (6) Plaintiff contends that shareholders have not been adequately advised of their appraisal rights and that he and others may
thus be compelled or tempted to elect to surrender their shares and
forego appraisal before even having the information necessary to

evaluate whether or not it would be appropriate to seek an appraisal.
I note, however, that plaintiff does not purport to bring this suit in

a representative capacity. He appears to be suing individually and
he would appear to be well aware of his appraisal rights. In addition,
in the case of a merger approved by means of a § 228 consent, 8
Del. C. § 262(d)(2) requires C M & M to give notice of their appraisal
rights to all shareholders within 10 days of the consummation of the

merger, and to afford them a period of 20 days after the mailing of
such notice in which to seek appraisal. Thus, I do not see any threat
of immediate irreparable harm to plaintiff arising out of his present
inability-due to the lack of the financial information from Price
Waterhouse-to make a decision on whether or not he will want to
seek an appraisal.
In summary, I am sympathetic to the plaintiff's plight. Somehow
it does not seem right that a transaction is about to close which will
terminate his substantial shareholder status in C M & M at a specific
price which he does not yet know and which he cannot find out, despite
the fact that C M & M and Marine Midland now have the Price
Waterhouse computation available to them. At the same time, based
upon the standards which govern the issuance of preliminary injunctive relief, I cannot conclude that a sufficient showing has been made
which would justify enjoining the consummation of the agreed upon
merger transaction itself.
The motion for the temporary restraining order has, accordingly,
been denied.
In addition, as the complaint points out, Vice Chancellor
Longobardi has been handling the previous litigation between the parties
and is familiar with it. The present application was made to me only
because Vice Chancellor Longobardi is on vacation. He returns next
week, and therefore any further applications in this case should be
made to him. Stated differently, for all purposes hereafter, the case
is assigned to him
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CITRON v. E.I. DU PONT DE NEMOURS & CO.
No. 6219
Court of Chancery of the State of Delaware, Sussex
November 9, 1983
Following the failure of defendants' challenge to the adequacy
and suitability of plaintiff to serve as the representative of her class,
plaintiff submitted an order designating the suit as a class action,
designating herself as the class representative, defining the class, and
directing that notice be sent to all class members. Defendants meanwhile had moved for summary judgment on two of plaintiff's three
claims. Defendants contended that their summary judgment motions,
if successful, would reduce the possible class by two-thirds and affect
the burden of proof at trial. As a result, they objected to the class
being defined or notice being sent at this stage. Plaintiff claimed that
defendants' failure to challenge the composition of the class at the time
they challenged the adequacy of the plaintiff as a class representative
should put the matter to rest.
The court of chancery held that while various aspects of the class
action issue should generally not be argued piecemeal, in this instance
the attack on the personal credibility of the plaintiff was a full and
serious one, and therefore the defendants should not be faulted for
failing to inject other issues at that time. The court also held that because
the outcome of the defendants' summary judgment complaint would
have a bearing upon the composition of the class and also upon the
merits of the plaintiff's case that an order by the court at this time
purporting to define the class would be premature and possibly wasteful
of both time and money.
The court, therefore, deferred plaintiff's request for definition
of the class and notice until a decision could be made on the summary
judgment motion.
1.

Corporations
Judgment

C= 201
0
181(31)

Where defendants' motion for summary judgment, if successful,
would reduce by two-thirds the members of plaintiff's class, and would
also affect the burden of proof at trial on behalf of the remaining
members of the class, an order by the court purporting to define the
class and directing that notice be sent to all class members before the
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summary judgment decision has been made would be premature and
possibly wasteful to both time and money, and so should be deferred.
Victor F. Battaglia, Esquire, of Biggs & Battaglia, Wilmington,
Delaware, for plaintiff.
Charles F. Richards, Jr., Esquire of Richards, Layton & Finger, Wilmington, Delaware, for defendant Remington Arms Co., a subsidiary

of E.I. duPont de Nemours & Co.
John F. Schmutz, Esquire, of E.I. duPont de Nemours & Co., Wilmington, Delaware, for defendant E.I. duPont de Nemours & Co.
BROWN,

Chancellor

In this class action the defendants initially'challenged the adequacy and suitability of the plaintiff to serve as the representative of
the class. On this issue, the Court ultimately ruled in favor of the
plaintiff. Thereafter, plaintiff submitted a form of order for the purpose of designating the suit as a class action and designating plaintiff
as the class representative. The order also proposed to define the class
as being all persons other than the defendants who owned common
stock of Remington Arms Company on the day preceding the merger
in issue. The proposed order further directs that a notice to all such
persons, in a form attached, be sent within 30 days of the names and

addresses of such persons being supplied by the defendants.
In the meantime, the defendants have moved for summary judgments as to two of the three claims set forth in the plaintiff's complaint. One such claim alleged a lack of proper purpose for the merger,
a grounds for challenge to a parent-subsidiary merger which would
appear to have now been eliminated from our corporate law in the
recent decision of Weinberger v. UOP, Inc., Del.Supr., 457 A.2d 701
(1983). The other claim attacked by the motion of the defendants deals
with an alleged failure of disclosure on the part of the defendants in
the proxy materials disseminated in connection with the merger.
Defendants contend that if they are successful in their summary
judgment motion, the class to be represented by the plaintiff will be
reduced from some 7,100 persons to a number approximately onethird that size at best. In addition, under Weinberger, such a result
could effect the burden of proof at a trial on behalf of the remaining
members of the class. Accordingly, while defendants do not oppose
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the entry of an order designating the suit as a class action and also
designating the plaintiff as class representative, they object to any provision which at this time would purport to define the class or which
would require notice to be sent.
Under the circumstances, I think that the position of the defendants is a sensible one. The case is not going anywhere until after some
disposition is made on the motion for summary judgment. Should the
defendants prevail on their motion, the needless expense of a mailing
(and perhaps a follow-up mailing) to several thousand persons will
be avoided. If they do not prevail, the class can then be defined in
the manner sought by plaintiff and the notice sent at that time. There
is nothing to indicate that the intervening delay will work any harm
to either the plaintiff or those she seeks to represent.
Plaintiff says that defendants had an opportunity to challenge the
composition of the class at the same time that they challenged the adequacy of the plaintiff as a class representative. The fact that they failed
to do so, plaintiff argues, should put the matter of the composition
of the class to rest. She says that the defendants should not be permitted to delay the litigation by arguing various aspects of the class action issue piecemeal.
I fully agree with this latter observation as a general statement.
I note in this case, however, that the attack on the personal credibility
of the plaintiff was a full and serious one and under the circumstances
I do not fault defendants for failing to inject other issues into that
one. Moreover, the summary judgment motion goes to certain merits
of the plaintiff's complaint, and the bearing that the outcome might
have upon the composition of the class constitutes a side effect as much
as anything else. Should defendants' position prove to be correct,
however, it would be an inescapable side effect.
[1] In short, in view of the nature of the defendants' pretrial motion, I think that an order by the Court at this time purporting to
define the class would be premature, and possibly wasteful of both
time and money with regard to the giving of notice. I think it best
to defer this aspect of the matter until a decision has been made on
the summary judgment motion.
A similar result for a similar reason has been reached in the cases
cited by the defendants, namely, Bonime v. Doyle, 416 F.Supp. 1372,
1375 (S.D.N.Y. 1976), aff'd, 556 F.2d 554 (2nd Cir.), cert.denied, 434
U.S. 924 (1977); Wolfson v. Salomon, 54 F.R.D. 584, 593 (S.D.N.Y.
1972); Cusick v. N. Y. Nederlandsche Combinatie Voor Chemische Industrie,
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317 F.Supp. 1022, 1024 (E.D. Pa. 1970); City of Philadelphiav. Ernhart
Corporation, 50 F.R.D. 232 (E.D. Pa. 1970); Fischer v. Kletz, 41 F.R.D.
377, 386 (S.D.N.Y. 1966).
The form of order submitted by plaintiff will not be signed at
this time. The form of order proposed by defendants will be signed
instead.

HEMPHILL v. SINGER CO.
No. 818
Court of Chancery of the State of Delaware, Kent
January 16, 1984
Plaintiff filed suit to enjoin the termination of his dealership agreement with defendant Singer Co. and thereby specifically enforce his
dealership agreement through the balance of the present contractual
term. The court of chancery, per Chancellor Brown, held that the
opposing affidavits of the parties presented an irreconcilable factual
dispute. As such, the court could not find that plaintiff had established
a reasonable likelihood of success on the merits. Furthermore, the plaintiff was unable to present a clear case of imminent, irreparable injury
and therefore an injunction prohibiting the challenged conduct could
not be granted.
1.

Injunction

0=

137(4)

A preliminary injunction will not be issued unless it is apparent
that there is a reasonable likelihood of success on the merits of the claim.
2.

Injunction

C_

136(3)

Preliminary injunctive relief will not be granted unless there is
a clear case of imminent, irreparable injury.
William A. Denman, Esquire, of Schmittinger & Rodriguez, Dover,
Delaware, for plaintiff.
Edward P. Welch, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
Wilmington, Delaware, for defendant.
BROWN,

Chancellor
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On notice, plaintiff William W. Hemphill has sought a preliminary
injunction against the defendant, The Singer Company (hereafter
"Singer"). Plaintiff operates a retail sewing machine business in Milford
known as Milford Sewing Center. In 1979 he entered into a written
agreement with Singer whereby he agreed to sell its products. In return
he was entitled to use the Singer name for advertising purposes. Apparently, he became the Singer dealer for the Milford area.
The contract contained a provision for automatic renewals for
three-year terms unless either party gave the other notice of an intention to terminate more than 90 days prior to the expiration of a current term. It is not disputed at this point that the contract is currently
in effect, a new three-year term having automatically commenced on
October 31, 1983.
The contract further provides that the plaintiff, as the dealer, can
terminate the agreement for any reason, and without cause, upon 30
days notice to Singer. On the other hand, Singer can only terminate
for cause upon 60 days notice during the time that the contract is
in effect. Moreover, before Singer can terminate for cause it must
first give the plaintiff notice of what it considers to be his failure to
perform under the terms of the contract and give him 30 days to remedy
his alleged deficiency.
In this case Singer, by letter dated August 19, 1983, advised plaintiff that he was not living up to his quota with regard to selling sewing
machines for 1983. He was advised that he would be given an opportunity to improve the performance of his dealership, but he was further warned that if no improvement occurred Singer might elect to
terminate his dealership agreement.
In the view of Singer no improvement occurred, and by letter
of October 21, 1983 Singer gave notice to plaintiff that his dealership
was being terminated, effective January 21, 1984, pursuant to that
provision of the contract which entitled Singer to terminate for failure
of a dealer to carry out satisfactorily his obligations under the contract. In November 1983 Singer entered into a new dealership agreement with another for the purpose of serving the Milford sales area.
It says that it took such action, as it normally does in such a situation,
so as to provide continuity of Singer sales in the area.
By this action plaintiff seeks to preliminarily and permanently
enjoin Singer from terminating the dealership agreement. By affidavit
plaintiff and his representative deny that they were ever informed that
they had a yearly sales quota prior to receiving the August 19 letter.
They deny that a quota was communicated to them orally in April
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1983. While they concede that they sold fewer sewing machines in
1983 than they did in 1982, they contend that their dollar sales volume
of Singer products in 1983 exceeded that of 1982, a year during which
Singer had no complaint about plaintiff's performance. And plaintiff
says that the agreement refers to Singer products, not just to Singer
sewing machines. Plaintiff further accuses Singer of bad faith and insinuates that it has taken this action simply because it preferred to
give the Milford dealership to another person.
Singer, on the other hand, by the affidavits of its district sales
manager, points out that plaintiff's purchase of sewing machines from
Singer for purposes of retail sale had gone from 39 in 1980 and 45

in 1981 to 20 in 1982 and only 2 for 1983 through the date of the
October 21 termination notice. He further states that he personally
advised plaintiff's representative on April 15, 1983 that a modest quota
for the purchase of 23 machines had been established by Singer for
the plaintiff for 1983. He further avers that he spoke with plaintiff
by telephone during June or July 1983 and spoke personally with plaintiff's representative on August 25, 1983, and on each occasion expressed Singer's dissatisfaction with plaintiff's performance in selling

Singer sewing machines and products. He says that on each occasion
he was told that if Singer did not like plaintiff's performance it should
get another dealer. (This is denied by plaintiff.)
Singer concedes that plaintiff purchased eight or nine more sewing machines during 1983, but points out that this was after the termination notice had been given. It contends that it treated the plaintiff fairly by giving him 60 days rather than the 30 days called for
by the contract to improve his sales status and it contends that it had
cause to terminate the dealership since the purchase of only 11 sewing
machines from Singer during 1983 indicates that plaintiff was not using his best efforts to sell Singer products, especially in view of his
purchase record from Singer during the preceding three years.
Based upon the foregoing status of the record it is my conclusion

that the application for the preliminary injunction must be denied.
I reach this conclusion for the following reasons.
What the plaintiff seeks to do is to preliminarily enjoin what he
feels will be a breach of the dealership agreement by Singer. In effect,
he seeks injunctive relief because it is his view that Singer has no cause
under the terms of the agreement to terminate him as a dealer. but
at this stage the opposing affidavits of the parties indicate that there
is an irreconcilable factual dispute on this point, either the plaintiff
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had a quota, and knew about it, or he did not. Either it was understood
that Singer could terminate based upon negligible sales of sewing
machines as opposed to the sale of all Singer products, or it was not.
On the present record it is impossible to ascertain whose version is
correct.
[1] Where there is such a clear factual dispute as is present here,
it is difficult to say that plaintiff has established a likelihood of success
on the merits of his claim, a showing that is required in order to warrant preliminary injunctive relief. Sandier v. Sckenley Indus., Inc., Del.Ch.,
79 A.2d 606 (1951). That a disputed factual matter is at the core of
the problem is illustrated by the fact that Singer has carefully followed
the contractual procedure, and then some, by first giving the plaintiff
60 days notice of what it considered to be his shortcoming and then
giving him 90 days notice of termination only after plaintiff had apparently made no contact with Singer and made no additional purchases of sewing machines during the 60-day period.
[2] In addition, I cannot find that plaintiff has made a showing
that he will suffer irreparable injury in the event that the facts should
eventually establish that the termination by Singer constitutes a breach
of the agreement. He contends that he will be irreparably injured by
the loss of the right to sell Singer products and to hold himself out
as a Singer dealer. But he is forced to concede that his position in
this regard will be no different on January 21, 1984 than it would
have been on October 31, 1983 had Singer elected to give 90 days
notice of termination on August 1, 1983 prior to the expiration of
the previous three-year term. And there is no showing that the sale
of singer products is his only means of staying in business.
In essence, by his action to enjoin the alleged breach, plaintiff
is seeking to specifically enforce the dealership agreement through
October 31, 1986, the balance of the present contractual term. Should
he be able to do so, it would seem that his recent performance record
would provide a basis for the award of such monetary damages as
might be required to make him whole during the interim. A showing
of imminent irreparable injury is also a prerequisite to the issuance
of preliminary injunctive relief. Petty v. Penniech Papers, Inc., De.Ch.,
347 A.2d 140 (1975). Plaintiff has not made a sufficient showing here.
The application for the preliminary injunction is denied. IT IS
SO ORDERED.
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E.I. DUPONT DE NEMOURS & CO. v. SHELL OIL CO.
No. 6696
Court of Chancery of the State of Delaware, New Castle
December 13, 1983
Plaintiff brought a declaratory judgment action to have the court
determine whether two agreements between Shell and Union Carbide
constituted a sublicense in violation of a prior license agreement between DuPont and Shell. The court was concerned that resolution of
the issue would require construction of two agreements which Shell
had entered into with Union Carbide. The court therefore raised sua
sponte the question of whether Union Carbide should be made a party
to the action. The court recited a history of the controversy concerning indispensable versus necessary parties, and ultimately construed
DEL. CH. CT. R. 19(a) and (b) as requiring application of a fourpronged test when it is determined that a party should be joined, if
feasible, but cannot be joined. The court reasoned that the test effectuated the intent of the rule that dismissal of a case is to be regarded
as a last resort. The court concluded that a sufficiently narrow declaration could be granted without implicating Union Carbide. The court
ordered the action to proceed as scheduled.
1.

Federal Civil Procedure

0= 203

There are four interests to be balanced in the procedure outlined
in Rule 19(b): First, to what extent a judgment rendered in the person's absence might be prejudicial to him or those already parties;
second, the extent to which, by protective provision in the judgment,
by the shaping of relief, or other measures, the prejudice can be lessened
or avoided; third, whether a judgment rendered in the person's absence
will be adequate; fourth, whether the plaintiff will have an adequate
remedy if the action is dismissed for misjoinder. FED. R. Civ. P. 19(b);
DEL. CH. CT. R. 19(b).
2.

Federal Civil Procedure

0-

203

Rule 19 is a rule that must be applied on a case-by-case basis
requiring what at times might appear to be disparate results.
3.

Federal Civil Procedure

0--, 203
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Above and beyond the consideration a court is to give to the four
interests enunciated in Rule 19(b), it must be remembered that the
policy behind the Rule is that dismissal of a case is a last resort.
4.

Federal Civil Procedure

0

203

In order to resolve the issue of joinder, the court must look to
the relief sought by the parties.
Richard L. Sutton, Esquire, Jack B. Blumenfeld, Esquire, of Morris,
Nichols, Arsht & Tunnell, Wilmington, Delaware, for plaintiff.
E. Norman Veasey, Esquire, Allen M. Terrell, Jr., Esquire, Stephen
E. Herrmann, Esquire, John J. Schreppler II, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware for defendant.
LONGOBARDI,

Vice-Chancellor

In 1968, E.I. du Pont de Nemours and Company, Incorporated
("DuPont") and Shell Oil Company ("Shell") entered into a patent
license agreement ("License Agreement") which granted Shell the
following: "a nonexclusive license, without the right to sublicense, to
become effective January 1, 1973, to make, have made, use and sell
for use and resale METHOMYL . . . under the DuPont Patents

Rights."
In 1981, Shell entered into two agreements with Union Carbide
Agricultural Products Company, Inc. ("Carbide"). One was a Toll
Conversion Agreement and the other a Purchase and Sale Agreement
("Shell/Carbide Agreements"). Under the Toll Conversion Agreement,
Carbide will manufacture methomyl for Shell. Under the Purchase
and Sale Agreement, Carbide will purchase most of the methomyl that
it produces for Shell. In Februar), 1982, DuPont brought this
declaratory judgment action claiming that the Shell/Carbide Agreements
constitute a sublicense in violation of the License Agreement.
Based on a pretrial conference, the documents in the record and
the statements of counsel, the Court raised sua sponle the question of
whether Carbide should not be made a party to this action. The Court
received briefs from parties and heard oral argument. This is the Court's
decision on that issue.
Suffice it to say that up to this point, the record is replete with
references to the Shell/Carbide Agreement and Plaintiff's requests that
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the Shell/Carbide Agreements be declared in violation of the License
Agreement. It was these generalized references to the relief requested
that prompted the Court to query whether this action should proceed
without Carbide. Considering the thrust of the legal arguments made,
the Court became concerned that it was being inextricably drawn into
a controversy that was apparently between Shell and DuPont but which
would inevitably lead to a construction of the Shell/Carbide Agreement. All of this would have been done in Carbide's absence from
the case. The final question was whether this case should proceed to
trial without Carbide being joined as a party.
Chancery Court Rule 19(a) and (b) are identical to Federal Rule
19(a) and (b). Consequently, references to Federal precedents are obviously appropriate. The Rule has a long and complicated history replete
with references to "indispensable party." The designation has a place
in the current rule but the context of its use has been sorely misused.
Indeed, the words "indispensable party" can be found in Rule 19(b)
but the process of utilizing the term is somewhat different today from
the process used in the past.
The idea of necessary joinder of parties extends back to the English
Court of Chancery. Equity required all persons whose interests might
be affected to be before the court because a decree, as opposed to
a judgment of law, was to be a meaningful and complete resolution
of the controversy. See Reed, Compulsory Joinder of Parties in Civil Actions, 55 Mich. L. Rev. 327, 331 (1957). This result could only be
achieved if every party to be affected by the decree and bound by
it was before the Chancellor.

The guidelines employed by the seventeenth century Chancery
Court were highly practical and sensible. Generally, all interested persons were required to be joined as parties except where it was impossible, inconvenient or unduly burdensome. This joinder decision
was made on a case-by-case basis. In one situation, however, joinder
was almost always ordered: where the defendant was in substantial
risk of being subject to multiple liability. See Hazard, Indispensable Party:
The Historical Origin of a Procedural Phantom, 61 Col. L. Rev. 1254,
1260-62 (1961).
What became known as the "necessary party rule" developed
during the seventeenth and eighteenth centuries and it provided the
Chancery Court with rules to make the necessary determinations.
Decisions emanating during the late eighteenth and nineteenth
centuries, however, posed a confusing analysis of the procedural rules.

Out of the dicta of both the "wrongly" decided cases and the properly
decided cased grew a concept quite contrary to a pragmatic approach
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to compulsory joinder. The courts began to avow that equity must
do complete justice or none at all. Stated differently, if the proposed
decree did not completely and finally resolve all issues in the case at
bar, the case had to be dismissed. This additional requirement to the
"necessary party rule" displaced much of the sensibility of that previous
approach and this new transformation was referred to as the "indispensable party doctrine."
In 1787, Lord Chancellor Thurlow remarked that because of absent parties, his decree could not dispose of the case in its entirety
and it, therefore, should not be forthcoming. Fell v. Brown, 2 Bro.C.O.
276, 29 Eng.Rep. 151 (Ch. 1787.). Although the perplexities of the
case discussed by the Chancellor were merely dicta, it nevertheless
had the effect of producing a long line of cases applying the Chancellor's
thought as a hard and fast rule. The irony of the situation is that
the actual holding in Fell v. Brown, supra, turned on the fact that the
Chancellor decided to have the case "stand over" because the missing party would soon be within the court's jurisdiction and, thus, could
then be joined. Fell v. Brown, supra, at 279. But, as is often the result,
the dicta in Fell v. Brown, supra, had a much stronger impact than
did its holding.
The American courts borrowed the English courts' approach on
the joinder problem, spreading the ill-conceived "indispensable party"
analysis across America. The federal courts, being in special need of
a rule for joinder of parties, adopted the English approach' and regrettably preserved that analysis for American jurisprudence for many years
thereafter.
Probably one of the most influential United States Supreme Court
cases dealing with the "indispensable party" issue was Shields o. Barrow, 58 U.S. (17 How.) 130 (1854). The Shields case defimed both
necessary parties and indispensable parties, was often quoted and relied
on in subsequent federal and state courts and, consequently, was a
compelling force behind the formulation of the 1938 Federal Rules
of Civil Procedure 19.
The definitions suggested by the Shields court are workable and
make sense. Necessary parties were:
1. Hazard points out the primary reason why the federal courts eagerly used

the English joinder rule was because of the inherent difficulties found in reconciling
joinder and diversity jurisdiction. This particular problem served only to add to the
confusion in applying the Rule. The first reported federal case to employ the "indispensable party" doctrine was Milligan v. Milldge, 7

U.S. (3 Cranch) 220 (1805).

See Hazard, Indispensable Party, 61 Col.L.Rev. at 1277.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 8

Persons having an interest in the controversy, and who
ought to be made parties, in order that the court may act
on that rule which requires it to decide on, and finally determine the entire controversy, and do complete justice, by
adjusting all the rights involved in it . . . but if their interests are separable from those of the parties before the court,
so that the court can proceed to a decree, and do complete
and final justice, without affecting other persons not before
the court, the latter are not indispensable parties.
Shields, 58 U.S. at 139.
Indispensable parties were: "Persons who not only have an interest in the controversy, but an interest of such a nature that a final
decree cannot be made without either affecting that interest, or leaving the controversy in such a condition that its final termination may
be wholly inconsistent with equity and good conscience. . . ." Id. The
unfortunate aspect is that the United States Supreme Court, instead
of applying its own definitions to the circumstances in the case, fell
prey to the less-reasoned approach of simply labelling the parties involved and relying on the accuracy of those labels to reach its conclusion. The Shields court held that because the circuit court could not
have done "complete and final justice" "as between the parties
originally before it," the original bill should have been dismissed. Shields,
supra, at 146.
After many years of decisions based on assumptions gleaned from
cases such as Fell v. Brown, supra, Milligan v. Milledge, supra, and Shields
v. Barrow, supra, in 1938, the Federal Rules of Civil Procedure were
adopted including Rule 19 which stated in pertinent part,
(a) Necessary Joinder. Subject to the provisions of Rule
23 and of subdivision (b) of this rule, persons having a joint
interest shall be made parties and be joined on the same
side as plaintiffs or defendants. When a person who should
join as a plaintiff refuses to do so, he may be made a defendant or, in proper cases, an involuntary plaintiff.
(b) Effect of Failure to Join. When persons who are
not indispensable, but who ought to be parties if complete
relief is to be accorded between those already parties, have
not been made parties and are subject to the jurisdiction
of the court as to both service of process and venue and
can be made parties without depriving the court of jurisdiction of the parties before it, the court shall order them summoned to appear in the action. The court in its discretion
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may proceed in the action without making such persons parties, if its jurisdiction over them as to either service of process or venue can be acquired only by their consent or voluntary appearance or if, though they are subject to its jurisdiction, their joinder would deprive the court of jurisdiction
of the parties before it; but the judgment rendered therein
does not affect the rights or liabilities of absent persons.
This Rule has since been changed 2; it is now entitled "Joinder of Persons Needed for Just Adjudication" and reads as follows:
(a) Persons to Be Joined if Feasible. A person who is
subject to service of process and whose joinder will not
deprive the Court of jurisdiction over the subject matter of
the action shall be joined as a party in the action if (1) in
his absence complete relief cannot be accorded among those
already parties, or (2) he claims an interest relating to the
subject of the action and is so situated that the disposition
of the action in his absence may (i) as a practical matter
impair or impede his ability to protect that interest or (ii)
leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of his claimed interest. If he
has not been so joined, the Court shall order that he be
made a party. If he should join as a plaintiff but refuses
to do so, he may be made a defendant, or in a proper case,
an involuntary plaintiff. If the joined party objects to venue
and his joinder would render the venue of the action improper, he shall be dismissed from the action.
(b) Determination by Court Whenever Joinder Not
Feasible. If a person as described in paragraph (a)(1) and
(2) hereof cannot be made a party, the Court shall determine whether in equity and good conscience the action should
proceed among the parties before it, or should be dismissed,
the absent person being thus regarded as indispensable. The
factors to be considered by the Court include: First, to what
extent a judgment rendered in the person's absence might
2. For a comprehensive discussion of the events which led to the amended
Federal Rules of Civil Procedure 19, see Fink, Indispensabe Parties and the Proposed
Amendment to Federal Rule 19, 74 Yale LJ. 403 (1965).
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be prejudicial to him or those already parties; second, the
extent to which, by protective provisions in the judgment,
by the shaping of relief, or other measures, the prejudice
can be lessened or avoided; third, whether a judgment
rendered in the person's absence will be adequate; fourth,
whether the plaintiff will have an adequate remedy if the
action is dismissed for nonjoinder.
Perhaps the most telling example illustrating why the reformulation of Rule 19 was a necessity is found in the opinion of the United
States Court of Appeals for the Third Circuit in Provident Tradesmens
B. & T. Co. v. LumbermensMut. Cas. Co., 365 F.2d 802 (3d Cir. 1966),
vacated and remanded sub nom Provident Bank & Trust Co. v. Patterson,
390 U.S. 102 (1968). The timing involved in this case is noteworthy:
The Court of Appeals heard argument on June 9, 1966; new Rule
19 was adopted on July 1, 1966; the Court of Appeals' decision was
published on August 30, 1966.
Provident Tradesmens B. & T. Co. v. Lumbermens Mut. Cas. Co., supra,
involved an automobile accident in which the driver of a car owned
by Edward S. Dutcher, Donald Cionci, and his passenger, John R.
Lynch, were killed when they struck a truck driven by Thomas W.
Smith. Another of Cionci's passengers, John L. Harris, was injured.
Lynch's estate obtained a default judgment in the United States District
Court for Pennsylvania against Cionci's estate because the insurance
carrier for the car, Lumbermens Mutual, refused to defend the suit
on the grounds that Cionci was allegedly without authority from
Dutcher to have driven to the place where the accident occurred. Lynch
then filed suit against Ltumbermens Mutual and Cionci in the same
court for a declaration that the insurance policy, in fact, covered the
accident. Lumbermens Mutual joined Smith's estate and Harris but
Dutcher was not joined. The District Court held for plaintiff and
Lumbermens Mutual appealed.
During argument before the Court of appeals, a circuit judge questioned whether Dutcher was an indispensable party to the declaratory
action. The Court of Appeals ultimately found that Dutcher, the named
insured in the policy, was an indispensable party who was not joined
at the trial level and, therefore, vacated and remanded the case with
directions to dismiss the action.
The United States Supreme Court granted certioraribecause the
decision in the Court of Appeals "presented a serious challenge to
the scope of the newly amended Rule 19 ...

"

Provident Bank & Trust

Co. v. Patterson, supra at 107. The United States Supreme Court reversed
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the opinion "[c]oncluding that the inflexible approach adopted by the
Court of Appeals. .. exemplifies the kind of reasoning that the Rule
was designed to avoid. . ... Id.
The Patterson court reasoned that Dutcher was a party to be "joined
if feasible" and, therefore, fulfills the Rule 19(a) subsection. Joinder
of Dutcher, however, would have denied the District Court ofjurisdiction, thus preventing the plaintiff from bringing suit. The United States
Supreme Court was thereby presented a Rule 19(b) situation (where
joinder is not feasible) and the analysis which was then undertaken
was a balancing of factors for determining whether the suit had to
be dismissed.
[1] The four "interests" which are to be weighed in the balancing procedure are outlined in Rule 19(b) as follows:
First, to what extent a judgment rendered in the person's absence might be prejudicial to him or those already
parties; second, the extent to which, by protective provision
in the judgment, by the shaping of relief, or other measures,
the prejudice can be lessened or avoided; third, whether a
judgment rendered in the person's absence will be adequate;
fourth, whether the plaintiff will have an adequate remedy
if the action is dismissed for nonjoinder.
Fed. R. Civ. P. 19(b); Ch. Ct. R. 19(b). In considering these four
factors "in equity and good conscience", the United States Supreme
Court vacated and remanded the decision of the Court of Appeals
preserving the District Court's judgment.
[2] This Court regards the United States Supreme Court's decision in Patterson as the final word on Rule 19 applications. It sheds
a discerning light on an area of the law strewn with a multitude of
contradictory decisions. Suffice it to say that most would be impossible to reconcile. This disturbing state of affairs is not solely due to
a misunderstanding of Rule 19; it is partly the effect of a Rule that
inherently must be applied on a case-by-case basis requiring, at times,
what must appear to be disparate results.
The passage in Pattersonwhich perhaps carries the most significance
is this:
To say that a court "must" dismiss in the absence of an
indispensable party and that it "cannot proceed" without
him puts the matter in the wrong way around: a court does
not know whether a particular person is "indispensable"
until it has examined the situation to determine whether it
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can proceed without him.
Patterson, 390 U.S. at 119. The decision requires the term "indispensable" to be treated in a conclusory fashion and not in an evaluative
way.
The analysis a court should utilize in order to reach the conclusory
stage is also set out in Patterson. After it is settled that a party should
be joined if feasible but cannot be joined, the four "interests" of Rule
19(b) are implicated. Not intending to diminish the importance of the
other "interests", the United States Supreme Court emphasized the
"interest" held by the nonjoined party, likening that "interest" to
the one expressed in Rule 19(a)(2)(i);
Of course, since the outsider is not before the court, he cannot be bound by the judgment rendered. This means,
however, only that a judgment is not res judicata as to, or
legally inforceable against a nonparty. It obviously does not

mean either (a) that a court may never issue a judgment
that, in practice, affects a nonparty or (b) that (to the contrary) a court may always proceed without considering the
potential effect on nonparties simply because they are not
"bound" in the technical sense. Instead, as Rule 19(a) expresses it, the court must consider the extent to which the
judgment may "as a practical matter impair or impede his
ability to protect" his interest in the subject matter.
Patterson, 390 U.S. at 110 (footnotes deleted).
[3] Above and beyond the consideration a court is to give to the

four interests enunciated in Rule 19(b), it must be remembered that
the policy for which the amended Rule stands is that dismissal of a
case is a last resort. This overriding policy is abundantly clear in the
Patterson opinion, as well as in the Rule itself. The words of the United
States Supreme Court evidence this intent: "Rule 19(b) also directs

a district court to consider the possibility of shaping relief to accommodate these four interests ....

[A]nd the Rule now makes it explicit

that a court should consider modification of a judgment as an alternative to dismissal." Patterson, 390 U.S. at 111-12 (footnotes deleted);
and, "If the [court] was unconvinced that the threat to [the non-joined
party] was trivial, it could nevertheless .

. .

avoid [...]

all difficulties

by a proper phrasing of the decree."
Following the analysis suggested by the United States supreme
Court in Patterson and by this Court in Rittenhouse Associates, Inc. v.
Frederic A. Potts & Co., Inc., Del.Ch., C.A. No. 6286, Longobardi,
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V.0. (August 1, 1983), this Court must first determine whether Carbide is a party as described in Rule 19(a). As quoted above, Carbide
should be joined if:
(1) in his absence complete relief cannot be accorded
among those already made parties, or
(2) he claims an interest relating to the subject of the
action and is so situated that the disposition of the action
in his absence may
(i) as a practical matter impair or impede his ability
to protect that or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of his
claimed interest.
Ch.Ct.R. 19(a)(1), (2).
[4] In order to resolve that question, the Court must look to the
relief sought by the parties. DuPont has requested "the Court declare,
pursuant to 10 Del. C. § 6501, et seq., that Shell's arrangements with
Carbide is not pursuant to, or authorized by, Shell's agreement with
DuPont." (See DuPont Complaint, D.E. 1). At argument on the Rule
19 issue held on October 19, 1983, counsel for DuPont stated affirmatively that DuPont was not asking the Court to construe and/or
declare any rights under the Shell/Carbide Agreements. Considering
that fact, it appears that an appropriately narrow declaration could
be granted if the evidence supports granting Plaintiff the relief it requests. The implications of such a conclusion dictate the parameteri
of the issues and the scope of evidentiary latitude that must be observed
during the course of trial. If, for instance, DuPont is confined to directing its proof to a construction of the License Agreement, complete
relief can be afforded the parties to this law suit. Under no circumstances
will the issues and evidence at trial or the declaration that may emanate
from the trial construe the Shell/Carbide Agreement. Fashioning the
declaration in this restrictive way provides DuPont with all the relief
it finally has requested and it satisfies the requirements of Rule 19(a)(1).
Although it may not be necessary, the Court is satisfied that Rule
19(a)(2) is also not applicable. Without being a party, any declaration
would certainly not be considered resjudicala and, as a legal and practical matter, Carbide could easily have its rights under the Shell/Carbide Agreement construed by another forum. This is not to say that
the implications of any declaration concerning the License Agreement
will not have ramifications between Shell and Carbide. It may very
well have implications that reflect on their relationship. But this in

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 8

no way detracts from the validity of this Court's jurisdiction to deal
with issues that arise from the relationship between DuPont and Shell.
This is not the kind of situation that Rule 19(a)(2)(ii) addresses when
it talks about "multiple" obligations. Cf Annot., 22 A.L.R. Fed. 765
(1973) and related cases therein of lessors and lessees.
Having concluded that Carbide is not a party described by either
Rule 19(a)(1) or (2), it is not necessary to proceed to an application
of Rule 19(b). The foregoing analysis precludes any conclusion that
Carbide is an indispensable party.

Trial on this matter may proceed as scheduled.
IT IS SO ORDERED.

ISSEN & SETTLER v. GCS ENTERPRISES, INC.
No. 5452
Court of Chancery of the State of Delaware, New Castle
December 28, 1983
Plaintiffs Issen and Settler filed a motion to vacate a stay in the
court of chancery in a suit contesting the propriety of a merger between Lincolnwood Bancorporation, Inc., defendant GSC Enterprises,
Inc.'s parent and majority shareholder, and GCS. The stay had been
granted pending the outcome of a U.S. district court suit in which
plaintiffs alleged that defendant violated federal securities laws in relation to the merger. After a dismissal in district court of all but two
of the claims based on securities violations, a motion to voluntarily
dismiss the merger claims was granted pursuant to FED. R. Civ. P.
41(a)(2). GSC filed a motion in the U.S. district court for reconsideration of the order of dismissal and subsequently renamed its motion
as one for relief from judgment pursuant to FED. R. Civ. P. 60(b).(1).
(That motion was then pending in the U.S. district court). Based on
the fact that the district court granted dismissal, the plaintiffs sought
to have the stay vacated in the court of chancery. The court, per ViceChancellor Hartnett, after considering substance over form, held that
the dismissal by the U.S. district court was not yet a final judgment
for purposes of considering the motion to lift the stay because of the
pendancy of the Rule 60(b) motion.
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-=,

69(2)

The granting of a stay is within the discretion of the court.
2.

Action

C

69(2)

Vacating a stay is discretionary and must be determined in light
of the particular facts of each case.
3.

Action

C--,

69(2)

As a general rule, litigation should be confined to the forum in
which it was first commenced as long as it is still pending and is viable.
4.

Action

C-, 71

After a final dismissal without prejudice pursuant to Rule 41(a)(2),
an action is no longer pending and further proceedings in the case
are improper. FED. R. Civ. P. 41(a)(2).
5.

Action

C-

71

A Rule 60(b) motion does not affect the efficacy of a final judgment until it is granted. FED. R. Civ. P. 60(b).
6.

Action

C-

68, 71

A dismissal without prejudice pursuant to Rule 41(a)(2) when a
Rule 60(b) motion to set aside the dismissal is pending is not yet a
final judgment for the purposes of considering a motion to lift a stay.
FED. R. Crv. P. 60(b).
William Prickett, Esquire, Michael Hanrahan, Esquire, and Elizabeth
M. McGeever, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware, for plaintiffs.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

Plaintiffs, Phillip Issen ("Issen") and Maurice Settler ("Settler")
have filed a motion in this Court to vacate a stay of this litigation
granted by this Court in letter opinion dated December 2, 1977. This
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is plaintiffs' second motion to vacate the December 1977 stay. For

the reasons discussed before, I find that this motion must be held in
abeyance as its filing is premature.

I
This action between Issen and Settler, plaintiffs, and GSC Enterprises, Inc. ("GSC"), defendant, arises out of an October 1977 merger
of two Delaware corporations-Lincolnwood Bancorporation, Inc.,
GSC's parent and majority shareholder, and GSC Enterprises, Inc.
Under the merger, GSC's minority shareholders were given as consideration Capital Notes of another wholly-owned subsidiary of GSC.
GSC's minority shareholders were not asked to vote on the merger.
A few years prior to the merger, Issen filed a suit against GSC
in the United States District Court for the Northern District of Illinois,
Eastern Division, ("U.S. District Court") alleging federal securities
violations. Seymour Abrams ("Abrams") filed a similar securities action involving purported violations by GSC in the same U.S. District
Court. The two federal actions were consolidated for discovery and
pretrial purposes.
Following GSC's October 1977 merger, on November 1, 1977,
Abrams added class and derivative claims alleging illegality of the
merger to his already instituted securities action. Issen elected to
challenge the merger, not by amending his existing federal action, but
rather by joining with Settler to file a November 9, 1977 suit in this
Court contesting the propriety of the merger.
On November 11, 1977, GSC filed a motion in this Court asking
for a stay of the Delaware action pending the outcome of the U.S.
District Court suit. The motion was granted by my letter opinion dated
December 2, 1977. On January 26, 1981, the U.S. District Court
dismissed all but two of Abrams' claims based on alleged federal
securities violations and also denied Abrams' derivative suit and class
action requests.
The January 26, 1981, U.S. District Court Order prompted Issen
and Settler to file a motion in this Court to vacate the stay. This motion was denied by my letter opinion dated December 7, 1981. Plaintiffs then filed a motion for reargument which was also denied by my
letter opinion dated January 11, 1982.
Subsequently, Abrams, the plaintiff in the U.S. District Court
case, moved to dismiss his individual federal and pendent state claims
without prejudice. Apparently, Abrams' motion was initially, at least,
not opposed by the defendants and it was granted as a matter of course
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on May 27, 1983. On June 7, 1983, however, GSC filed a motion
in the U.S. District Court for reconsideration of the Order of Dismissal.
Subsequently, GSC renamed its motion as one for relief from judgment pursuant to Fed. R. Civ. P. 60(b)(1). That motion is currently
pending in the U.S. District Court.
II
Issen and Settler base their present renewed motion to vacate the
stay on the fact that the U.S. District Court has dismissed, at least
for now, the very claims stayed in this Court. They, therefore, urge
that there has been a sufficient change of circumstances to have the
stay now lifted. They argue that the federal dismissal order is a final
order-a finality which is not affected by GSC's subsequent Rule
60(b)(1) motion for relief. Plaintiffs further argue that the U.S. District
Court's denial of Abrams' motion for class certification, prior to the
dismissing of Abrams' merger claims, is alone a compelling reason
to vacate the stay. Finally, plaintiffs urge that the principles of fairness
and justice require vacation of the stay because the plaintiffs and the
other minority shareholders of GSC have been waiting six years to
be heard.
Defendant GSC asserts that the stay should continue in effect
because it has not yet been decided in the U.S. District Court whether
Abram's claims have, in fact, been finally, dismissed. As GSC notes,
its' motion for relief from the dismissal order has not yet been ruled
upon. GSC contends that my letter opinion in this matter dated
December 7, 1981, correctly disposes of each of plaintiffs' arguments
at this stage in the proceedings for the same reasons as it did when
the opinion was issued.
III
[1] [2] As has been stated previously in this case and in many
other cases, the granting of a stay is within the discretion of the court.
McWane Cast Iron P. Corp. v. McDowell- Wellman E. Co., Del. Supr.,
263 A.2d 281 (1970); GeneralFoods Corp. v. Cyro-Maid, Inc. Dell. Supr.,
198 A.2d 681 (1964); Issen and Settler v. GSC Enterprises, Inc., Del. Ch.,
C.A. No. 5452, Hartnett, V.C. (Dec. 7, 1981); Pence v. National Beef
Packing Co., Del. Ch., C.A. No. 4669, Brown, V.C. (Jan. 8, 1976);
Auerback v. Cities Service Co., Del. Ch., 145 A.2d 394 (1958). Similarly,
vacating a stay is discretionary and must be determined in light of
the particular facts of each case. Botney v. Teledyne, Inc., Del. Ch., C.A.
No. 5786, Hartnett, V.C. (Jan. 18, 1982); Noble v. Gresov, Del. Ch.,
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C.A. No. 6399, Hartnett, V.C. (April 16, 1981); Data General Corp.
v. SCI Systems, Inc., Del. Ch., C.A. No. 5662, Brown, V.C. (Oct.
15, 1979); Fraternal Order of Police, Lodge No. 1 v. City of Wilmington,
Del. Ch., C.A. No. 5372, Hartnett, V.C. (July 26, 1978).
[3] In my opinion dated December 7, 1981 in this case, I stated
that "the U.S. District Court action was filed first and as a general
rule litigation should be confined to the forum in which it was first
commenced as long as it is still pending and is viable." It is necessary
therefore, in deciding the pending motion, to determine whether the
Delaware law merger claims have finally been dismissed from the federal
action, thereby greatly altering the circumstances under which the stay
was originally granted.
Abrams' motion to dismiss the merger claims in the U.S. District
Court undoubtedly was pursuant to Fed. R. Civ. P. 41(a)(2) which
provides for voluntary dismissal of an action by order of the court
on such terms and conditions as pronounced by the court. Such a
dismissal is without prejudice unless otherwise indicated. This must
be contrasted with Fed. R. Civ. P. 41(a)(1) which allows for a voluntary dismissal of an action without leave of the court if it is done before
the defendant files an answer or a summary judgment motion, or via
a stipulation of dismissal signed by all of the parties who have appeared in the action.
One of the major differences between a Rule 41(a)(1) motion and
a Rule 41(a)(2) motion is that the former, if timely and properly made,
is an absolute right belonging to the plaintiff-but the latter is not.
Furthermore, the Rule 41(a)(1) right cannot be interfered with by the
defendant through a Rule 60(b) motion for relief from judgment. 5.
J.

MOORE,

Federal Practice 41.17 (2d Ed. 1982).

By contrast, the granting of a Rule 41(a)(2) motion is discretionary
in the court. Therefore, a Rule 60(b) motion seeking relief from a
Rule 41(a)(2) dismissal is also subject to the sound discretion of the
court. Id. Inasmuch as Abrams' dismissal was pursuant to a Rule
41(a)(2) motion, the U.S. District Court has within its discretion to
grant or deny GSC's Rule 60(b) motion. Abrams' merger claims,
although dismissed at the request of a plaintiff, may therefore be
reinstated by the U.S. District Court. This has not yet been decided
by that Court.
[4] [5] [6] Issen and Settler are correct in their assertion that after
a final dismissal without prejudice pursuant to Rule 41(a)(2) the action is no longer pending and further proceedings in the case are improper. 9 WRIGHT & MILLER, Federal Practiceand Procedure§ 2367 (1971).

1983]

UNREPORTED CASES

And, it is also true that a Rule 60(b) motion does not affect the efficacy of a final judgment until it is granted. 7 J. MooaE, FederalPractice 160.29 (2d Ed. 1983). Nevertheless, if I consider substance over
form, I must conclude that the dismissal by the U.S. District Court
because of the pendancy of the Rule 60(b) motion to set aside the
dismissal, is not yet final for purposes of considering the motion to
lift the stay. See Cf. 5 J. MooRE, FedralPracice 141.05[3] (2d Ed. 1982).
I find plaintiffs Issen and Settler's argument that denial of class
certification in Abrams' federal action by the U.S. District Court warrants vacation of the stay unpersuasive for the same reasons enumerated
in my letter opinion dated December 7, 1981. The events in the U.S.
District Court subsequent to my December 1981 decision have not
yet reached a point so as to render inappropriate my analysis on the
class certification denial issue set out in that opinion.
In my letter opinion of December 7, 1981, I stated that "[i]f the
posture of the District Court suit changes so that plaintiffs cannot receive
an adjudication on the merits of their claims, then this Delaware action will still be available to them." Issen and Settler v. GSC Enterprises,
Inc. Del. Ch., C.A. No. 5452, Hartnett, V.C. (Dec. 7, 1981) at p.
9. I find that the posture of Abrams' federal action has not yet been
altered to the extent that the only forum left available to plaintiffs
Issen and Settler for a hearing on their merger claims is this Delaware
court. I am of the opinion, therefore, that at least until GSC's Rule
60(b) motion is disposed of by the U.S. District Court, plaintiffs'
renewed motion to vacate the stay is premature and must be held in
abeyance.
IT IS SO ORDERED.

KAHN v. UNITED STATES SUGAR CORP.
No. 7313
Court of Chancery of the State of Delaware, New Castle
October 18, 1983
Plaintiffs, shareholders of United States Sugar Corporation, sought
to enjoin a tender offer. Under the terms of the tender offer, the majority shareholders sought to liquidate some of their shares while still
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maintaining a majority equity interest in the corporation. Plaintiffs
complained that the offering circular failed to properly disclose important information. As such it failed to comply with Delaware law requiring full disclosure of all information germane to the offer. The
court denied plaintiff's injunction setting forth that the information
was in fact disclosed, although perhaps not in the most forthright manner. As the plaintiffs failed to show the probable ultimate success on
the merits and that irreparable harm would result in the absence of
an injunction, the injunctive relief sought was denied.
1. Commerce
0
62(4)
When a tender offer is made, the offerors must disclose with complete candor all information in their possession germane to the offer.
This includes all information that a reasonable shareholder would consider important in deciding whether or not to sell or retain stock.
2.

Injunction

0=C 136(1)

A preliminary injunction is an extraordinary remedy which is only
granted in order to prevent truly irreparable injury. The applicant
has the burden of showing the reasonable probability of ultimate success on the merits.
3.

Injunction

0

132

The court has broad discretion in granting or refusing to grant
interim injunctive relief.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware for plaintiff.
Steven J. Rothschild, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware for defendant.
HARTNETT,

Vice-Chancellor

I
Plaintiffs are shareholders of United States Sugar Corporation.
They seek to enjoin a tender offer due to be consummated at midnight tonight. Under this tender offer, United States Sugar Corporation and the Trustees under the United States Sugar Employees Stock
Ownership Plan seek to purchase 3,588,137 shares of United States
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Sugar Corporation common stock from the minority shareholders at
a price of $68 per share. This price represents a substantial premium
over the market price prior to the tender offer. The purchase price
will be raised by United States Sugar Corporation borrowing 300 million
dollars to be secured by all its assets. As stated in the Offering Circular, one of the purposes of the tender offer is "To enable the Majority Stockholders to sell a major portion of their Shares at a substantial premium and still maintain, in the aggregate, a majority equity
interest in the Company." Plaintiffs, therefore, correctly assert that
the majority stockholders, if the tender offer is successful, will be able
to buyout the minority stockholders by using funds borrowed by the
corporation with its assets as security, and be able to still retain a
majority interest-albeit a lesser interest-in the corporation.
[1] Plaintiffs, in their complaint, asserted numerous grounds why
the tender offer should be enjoined. At the preliminary injunctive hearing, however, they candidly focused on but one alleged impropriety.
They vigorously asserted that the Offering Circular sent to the minority
stockholders fails to properly disclose critical facts known to the defendants in that the Offering Circular fails to disclose that United States
Sugar Corporation had information that its mucklands in south Florida
had a value greatly in excess of that shown in the financial statements.
They therefore assert that the disclosure requirements of Delaware law
have not been complied with and the tender offer must be enjoined
until such time as proper disclosures are made. The standard for
disclosure is a high one. The makers of a tender offer must disclose
with complete candor all information in their possession germane to
the offer, that is all information that a reasonable shareholder would
consider important in deciding whether to sell or retain stock. Lynch
v. Vickers Energy Corp., Del. Supr. 383 A.2d 278 (1978).
II
In seeking preliminary injunctive relief, a plaintiff carries a heavy
burden.
[2] [3] A preliminary injunction is an extraordinary remedy which
is only granted in order to prevent truly irreparable injury. Gimbel
v. Signal Companies, Inc., Del. Ch., 316 A.2d 599 (1974), aff'd., Del.
Supr., 316 A.2d 619 (1974); Wylain, Inc. v. TRE Corp., Del. Ch.,
412 A.2d 338 (1979); Turek v. Tull, Del. Ch., 139 A.2d 368 (1958);
Sandler v. Schenley Indus., Inc., Del. Ch., 79 A.2d 606 (1951); Petty v.
Penn Tech Papers, Inc., Del. Ch., 347 A.2d 140 (1975). The applicant
must show the reasonable probability of ultimate success on the merits.
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Sandler v. Schenley Indus., Inc., supra; Gropper v. North Cent. Tex. Oil
Co., Del. Ch., 114 A.2d 231 (1955); Bayard v. Martin, Del. Supr.,
101 A.2d 329 (1953), and the burden is always upon him. The Court
has broad discretion in granting or refusing to grant interim injunctive relief. Data Gen. Corp. v. Digital Computer Controls, Inc., Del. Supr.,
297 A.2d 437 (1972).
III

While the Offering Circular perhaps could have more clearly
disclosed that the value of the mucklands may be greater than their
book values, I cannot find, based on the limited record before the
Court, that plaintiffs have borne their burden of showing a reasonable
probability of success on this issue. Plaintiffs' strongest point is a 1977
letter from Stephen P. Kaufmann, a tax accountant of United States
Sugar Corporation, to Patrick J. Halley, of Coopers and Lybrand,
the certified public accountants of the corporation. In that letter Mr.
Kaufman discusses that under one theory of accounting the mucklands
of United States Sugar Corporation have a value greatly in excess
of the book value as shown on the records of the corporation. This
letter, however, is over five years old and an affidavit from Thomas
F. Jennings, a partner in Coopers and Lybrand, indicates that the
concepts discussed in the October 1977 document are experimental
and in any case, by implication, the values expressed are not a statement of the fair market value of the mucklands.
In any case, an indepth reading of all the materials in the Offering Circular show that there is a disclosure that the mucklands have
a value considerably greater than their book value. Indeed, it would

be a very unsophisticated investor who was not aware of that likelihood.
While it may have been better for the Offering Circular to have called
attention to the fact that the values shown for the mucklands did not
portend to be fair market value of the lands, I cannot find with
reasonable certainty, at this stage in the proceedings, that the materials
in the Offering Circular are misleading or were not made with complete candor. I therefore, perhaps with some reluctance, find that plaintiffs have not borne their burden of showing the reasonable probability
of ultimate success on the merits.

IV
Even if plaintiffs showed a reasonable probability of ultimate success on the merits, they have not shown that they will suffer irreparable
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harm unless preliminary injunctive relief is granted. If there has been
a failure to meet the disclosure requirements and if the tender offer
price is unfair, the plaintiffs will still have an adequate remedy to seek
redress at a later stage of these proceedings.
The application for a preliminary injunction is therefore denied.
IT IS SO ORDERED.

KHOURY v. OPPENHEIMER
No. 6734
Court of Chancery of the State of Delaware, New Castle
November 9, 1983
Certain shareholders of plaintiff corporation objected to a settlement of a derivative suit. They asserted that the settlement was at
the expense of the corporation. The court, in approving the settlement, considered the following factors in exercising its business judgment: the fact that as a condition of the settlement the corporation
would receive no money in dismissing its suit; the nature of the claims,
possible defenses, and legal and factual obstacles facing the corporation; and the creation of an impartial committee to review the corporation activities with certain parties.
1.

Compromise and Settlement

:

4

The court, in deciding whether to approve a derivative suit settlement, must consider the nature of the claim, the possible defenses
to it, the legal and factual obstacles facing the plaintiffs in the event
of trial and whether, in the court's own business judgment, the settlement appears reasonable.
2.

Compromise and Settlement

C

2

It is inappropriate for the court to try the issues or the merits
of the case or to allow the counsel to do so in the settlement hearing,
since the benefits to judicial economy would thereby be lost.
3.

Corporations

0-302(1)

