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A stockholder vote approving an agency agreement places the
burden of persuasion as to the unfairness of it upon the party asserting its unfairness.
4.

Contracts

C= 54

In consideration for settlement of a derivative suit, prophylatic
measures do benefit the corporation and are sufficient to justify the
approval of a settlement.
5.

Corporations
Corporations

0
0

314(2)
316(1)

A corporation has the right to purchase its own stock for any
proper corporate purpose. This right may be used to purchase the
shares of a troublesome minority in order to preserve or make more
efficient the operations of the corporation.
6.

Corporation
Compromise and Settlement

0
o

320(11)
2

The fact that plaintiffs will receive a premium for their stock as
part of a settlement does not preclude the approval for the settlement.
Michael Hanrahan, Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Wilmington, Delaware, for plaintiff.
Lawrence A. Hamermesh, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendant Oppenheimer.
Charles S. Crompton, Jr., Esquire, of Potter, Anderson & Corroon,
Wilmington, Delaware, for defendants Armendaris Corp.
Bruce M. Stargatt, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for objectors, Mount Sinai Hospital and Mount
Sinai School of Medicine of the City University of New York.
HARTNETT,

Vice-Chancellor

Mount Sinai Hospital and Mount Sinai School of Medicine of
the City University of New York ("the objectors"), stockholders of
The Armendaris Corporation, appeared on October 6, 1983 at the
hearing held to consider the settlement of this litigation and objected
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to the settlement. I find from a review of the record and after consideration of the arguments and briefs of the parties to this lawsuit
and of the objectors to the settlement that,*in my business judgment,
the settlement is fair to the stockholders of The Armendaris Corporation and must be approved.

In 1973 the plaintiffs in this litigation were part of a group which
purchased from The Armendaris Corporation an interest in certain
lands owned by the corporation. In 1975 plaintiffs traded their land
holdings to the corporation in exchange for stock. Plaintiffs Khoury
and Martin then became members of the board of directors of The
Armendaris Corporation as part of this agreement. Since that time
their relationship with the other directors of the corporation has been
marked by disharmony. in 1981 plaintiffs filed this lawsuit as a
derivative action alleging various breaches of fiduciary duty by the
directors of The Armendaris Corporation other than themselves. The
Armendaris Corporation then responded by filing an action against
the plaintiffs in Kansas City, Missouri alleging that the plaintiffs breached their fiduciary duties as directors of The Armendaris Corporation
by failing to disclose to the corporation certain information regarding
the value of the certain lands which they had sought to purchase from
the corporation in exchange for their stock. Eventually the parties in
this Delaware lawsuit and the Missouri lawsuit reached a settlement
which would terminate both lawsuits. It is this settlement which is
now before me for approval. The terms of the settlement are:
1. The Armendaris Corporation will repurchase plaintiffs' stock
for $3.50 per share in cash, payable over the next two years, plus
an installment note for $5.90 per share. This note will be subordinated
to any future borrowings by The Armendaris Corporation. There ale
also certain restrictions on the net worth, debt-equity ratio and mortgage obligations of The Armendaris Corporation while the note remains unpaid.
2. The Armendaris Corporation will make a tender offer to all
of its stockholders seeking to purchase their shares on the same basis
as its purchase from the plaintiffs. The Armendaris Corporation,
however, has the option of declining to proceed with the tender offer
if more than 250,000 shares, including plaintiffs' shares, are tendered.
Plaintiffs own 195,475 shares.
3. As The Armendaris Corporation makes payments under the
installment notes, the shares tendered to it will be acquired as treasury
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stock. Until that time, however, the shares will be held by a trustee
for the benefit of the noteholders. The settlement agreement provides
that the trustee is to execute a proxy to The Armendaris Corporation's management to vote the shares held in trust. As a result of the
objection to the proposed settlement, however, the parties in this litigation have now advised the court that the shares held in trust will not
be voted.
4. The board of directors of The Armendaris Corporation will
create a review committee of three persons, two of whom are not parties to the Delaware or Missouri litigation. This committee will review
transactions between The Armendaris Corporation and Oppenheimer

Industries. Oppenheimer Industries acts as agent for The Armendaris
Corporation and receives brokerage commissions as a result of the
various transactions of the corporation. The agency contract between
The Armendaris Corporation and Oppenheimer Industries will also
be submitted to the stockholders of The Armendaris Corporation annually for their review.
5. The Delaware action and the Missouri litigation will be
dismissed with prejudice.
II.

The objectors correctly assert that Oppenheimer Industries, Inc.
owns 16.6% of The Armendaris Corporation's stock, that six of The
Armendaris Corporation directors are also directors of Oppenheimer
Industries, Inc., including H. L. Oppenheimer, who is chairman of
the boards of both corporations and that there are other connections
between the two boards. The complaint filed in this court on March
15, 1982 sought 15 million dollars for damages for alleged breaches
of fiduciary duties by the directors of The Armendaris Corporation
especially because of transactions involving H. L. Oppenheimer and
Oppenheimer Industries, Inc.
In the Missouri suit, The Armendaris Corporation filed suit against
the plaintiffs in the Delaware suit alleging that the Missouri defendants attempted to exchange their stock for certain lands of The Armendaris Corporation without disclosing to The Armendaris Corporation
the true value of the land.
The objectors allege that the settlement is not fair because the
defendants in the Delaware suit will be released of all claims against
them arising out of the Delaware suit without payment of any money
and the plaintiffs will be released of all liability for claims arising in
the Missouri suit likewise without any payment of money. They also
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point out that plaintiffs will be able to sell their shares at a favorable
price pursuant to the tender offer. In essence, the objectors to the
settlement assert that it benefits the plaintiffs and Oppenheimer Industries, Inc. at the expense of The Armendaris Corporation.
III
[1] [2] In deciding whether to approve the settlement, I must consider the nature of the claim, the possible defenses to it, the legal and
factual obstacles facing the plaintiffs in the event of trial and whether,
in the court's own business judgment, the settlement appears reasonable.
See Neponsit Investment Co. v. Abramson, Del. Supr., 405 A.2d 97, 100
(1979); Krinsky v. Hefand, Del. Supr., 156 A.2d 90, 94 (1959); 153
A.2d 577, 583 (1959); Brown v. Fleming-Hall Tobacco Co., Del. Supr.,
92 A.2d 302, 309-310 (1952); Perrine v. Pennroad Corp., Del. Supr.,
47 A.2d 479, 487-488 (1946); In re Ortiz's Estate, Del. Ch., 27 A.2d
368, 374 (1942). On the other hand, it is inappropriate for the court
to try the issues or merits of the case or to allow counsel to do so
in the settlement hearing, since the benefits to judicial economy would
thereby be lost. Neponsit Investment Co. v. Abramson, supra, and cases
cited therein.
After considering all the facts and circumstances as they appear
on the record, I conclude, in my business judgment, that the settlement is reasonable and fair to The Armendaris Corporation and its
stockholders.
In arriving at that conclusion, I find that $15,000,000 used as
a basis for the claim in this lawsuit is merely a demand figure not
necessarily based on any realistic estimation of the actual value of the
claim. It is, of course, impossible in the context of a settlement hearing, to ascertain with any certainty whether the claims have merit.
To do so would change the settlement hearing into a trial and the
public policy encouraging settlement of lawsuits would be threatened.
Neponsit Investment Co. v. Abramson, supra, Geller v. Tabos, Del. Supr.,
A.2d
- (1983).
The $15,000,000 claim is based on plaintiff's assertion that Oppenheimer Industries has obtained excessive fees and commissions in
connection with the rental, management, or sales of lands owned by
Armendaris Corporation or that it would have been less expensive
to Armendaris Corporation to have performed the services itself. Obviously such allegations are not easy to prove and the decision whether
to have a corporation perform such services itself or have them performed by others is often a value judgment.
___
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The present record, in any case, does not show that such fees
were excessive or that they were not cost effective to Armendaris Corporation. And the amounts paid have been periodically disclosed to
the stockholders of Armendaris Corporation without objection except
from plaintiffs. I also note that over 80% of the stockholders voted
to approve the agency contract with Oppenheimer Industries after the
existence of this litigation was disclosed to them.
[3] This stockholder vote approving the agency agreement places
the burden of persuasion as to unfairness of it upon the plaintiffs-a
most difficult burden. Michelson v. Duncan, Del. Supr., 407 A.2d 211
(1979).
oI therefore must conclude that the claims in the Delaware derivative
suit have but limited value. I am also not convinced that the other
derivative claims set forth in the Delaware action have substantial value.
IV
The most difficult aspect of this settlement is the question of
whether it materially benefits Armendaris Corporation and its
stockholders. There is no payment to be made. The only benefit is
that The Armendaris Corporation Board of Directors will designate
a Corporate Review Committee of three persons, two of whom are
not parties to either the Delaware or the Missouri actions. The Committee will review annually the fees and commissions paid to Oppenheimer Industries, any put-option arrangements, and any other
agency agreements involving Oppenheimer Industries. And the agency
contract between Armendaris Corporation and Oppenheimer Industries
is to be submitted to the stockholders annually for approval.
[4] I find that these prophylatic measures do benefit the corporation and are sufficient to justify the approval of this settlement. Geller
v. Tabas, supra.
In approving this settlement, I also take note of the substantial
amounts of money which would be required if these two suits proceed
to trial. These litigation expenses would, for the most part, be borne
by the corporation.
V
It is undisputed that the plaintiffs in this Delaware suit have been
engaged in bitter disagreements with the management of Armendaris
Corporation as to the proper direction of the corporation.
[5] The fact that the plaintiffs, as part of the settlement, will sell
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their stock does not necessarily make the settlement unfair and under
the circumstances existing here I find that it is not unfair to the other
stockholders of Armendaris Corporation. A corporation has the right
to purchase its own stock for any proper corporate purpose. 8 Del.

C. § 160(a). This right may be used to purchase the shares of a
troublesome minority in order to preserve or make more efficient the
operations of the corporation. Cheff v. Mathes, Del. Supr., 199 A.2d
548 (1964); Martin v. American Potash & Chemical Corp., Del. Supr.,
92 A.2d 295 (1952); Kaplan v. Goldsamt, Del. Ch., 380 A.2d 556 (1977);
Kors v. Carey, Del. Ch., 158 A.2d 136 (1960).
VI
I also find that the record does not sustain plaintiffs' claim that
the defendants are using corporate funds to perpetrate their control
of Armendaris Corporation.
From a review of the entire record, I am convinced that the settlement price is fair. It was the product of arms length negotiations.
Alcott v. Hyman, Del. Ch., 184 A.2d 90 (1962), aff'd, Del. Supr., 208
A.2d 501 (1965).
[6] Nor does the fact that plaintiffs will receive a premium for
their stock as part of the settlement, preclude the approval of the settlement. Kaplan v. Goldsamt, supra.
VII
It appears that the allegations in the Missouri suit are even more
tenuous than the allegations in the Delaware suit. The transaction which
is the subject of the suit was never completed which makes the entire
litigation somewhat speculative. The dismissal of that action is not,
in my view, harmful to Armendaris Corporation.
VIII
I therefore, in the exercise of my own business judgment, condude that the proposed settlement is fair and in the best interests of
Armendaris Corporation and its stockholders and must be approved.
In approving this settlement, I express no opinion as to the validity
of the provision in the original settlement (which has now been
abrogated) which would have permitted the management of Armendaris Corporation to vote tendered shares held in trust until they are
paid for. See 8 Del. C. § 160(c).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 8

IX
After the settlement hearing had concluded, a letter from Deerfield Academy-a stockholder of Armendaris Corporation-was received
which also objects to the settlement. It was not timely and therefore
cannot be considered. In any event, the letter's objections are without
merit.
The plaintiffs may submit a proposed order.

MERRILL LYNCH, PIERCE, FENNER & SMITH, INC. v.
SUN K. SHIN
No. 7424
Court of Chancery of the State of Delaware, New Castle
January 12, 1984
Plaintiff, Merrill Lynch, sought preliminary injunctive relief to
stop the defendant from utilizing customer lists that defendant Shin
had acquired in the course of his employment with Merrill Lynch.
Shin moved to stay the proceedings on the ground that resolution of
the issue was contractually bound to arbitration. The court of chancery,
per Vice-Chancellor Longobardi, held that the federal Arbitration Act
which controlled the controversy should be liberally construed to effectuate its express legislative intent. As such, the court determined
that the decision of whether or not an issue is arbitrable should itself
be resolved through arbitration. Furthermore, the court refused to grant
the plaintiff's request for a preliminary injunction rationalizing that
plaintiff drafted the employment contract in question and should have
contractually provided for injunctive relief. The court granted defendant's motion to stay all proceedings and ordered the parties to proceed immediately to arbitration.
1.

Arbitration

C

7.1

Federal law, rather than state law, determines whether a dispute
is arbitrable.
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Arbitration

C-

7.1

Federal policy favors a liberal interpretation of the Arbitration
Act. An employment contract containing an arbitration clause satisfies
the requirements of section 2 of the Act and therefore whether the
dispute is arbitrable is itself a question for arbitration.
3.

Arbitration

Cc-

7.1, 7.4

A court should not exercise its extraordinary powers of injunctive
relief to maintain the status quo pending arbitration when the party
requesting the relief drafted the agreement in question and, therefore,
had the ability to anticipate the controversy and proVide contractually
for its resolution.
Arthur G. Connolly, Jr., Esquire, and Henry E. Gallagher, Jr., Esquire, of Connolly, Bove, Lodge & Hutz, Wilmington, Delaware, for

plaintiffs.
Peter M. Sieglaff, Esquire, of Potter Anderson & Corroon, Wilmington, Delaware, for defendant.
LONGOBARDI,

Vice-Chancellor.

Merrill Lynch Pierce Fenner & Smith, Inc. ("Merrill Lynch")
in a complaint filed January 9, 1984, alleges that the Defendant, Sun
K. Shin ("Shin") has violated the terms of his employment agreement with Merrill Lynch. In return for his employment training, compensation and other related and valuable considerations, Shin agreed
that the records and customer lists of Merrill Lynch were Merrill
Lynch's property and, in the event his employment was terminated,
he would not use, copy or take the lists. Also, he agreed not to solicit
Merrill Lynch customers for a period of one year after termination
of his employment. On January 6, 1984, Shin left Merrill Lynch for
employment at Prudential-Bache ("Bache"). The complaint alleges
Shin took the customer lists and is actively soliciting from them.
Merrill Lynch moved for a preliminary injunction. Shin thereafter
moved to stay these proceedings pending resolution of their differences
through arbitration. Shin contends the arbitration clause in his employment contract requires that ". . . any controversy . . . arising out
of [the] employment, or the termination of my employment ... shall
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be settled by arbitration at the request of either party in accordance
with the Constitution and Rules of the New York Stock Exchange,
then in effect." Account Executive Agreement, par. 5. The contract
specified that New York law would be- used to construe the agreement. In Shin's letter of resignation, he demanded arbitration.
The issues to be resolved are as follows:
(a) Whether the arbitration clause of the employment agreement
is applicable to the present controversy, and
(b) If arbitration is appropriate, whether the Court should stay
all proceedings in the Merrill Lynch action or proceed to rule on Merrill
Lynch's motion for preliminary injunctive relief.
Merrill Lynch contends that under New York law, the arbitration clause in this employment contract would not be applicable to
this particular controversy. The essence of its argument is that the
issue should be decided by the timing of events which form the basis
of the dispute. In short, this view looks to the time of the disputed
events in deciding whether the controversy "arises" from the employment or the termination of the employment. Since the events about
which Plaintiff complains occurred after Shin's employment was terminated, they could not possibly be related to employment or its termination. This view obviously presents a very narrow temporal focus
on the interpretation of words like "termination of employment." To
support this proposition, Plaintiff cites In the Matter of the Application

of Michael Verrier, et al, N.Y. Supr., Index No. 28344/82 (Sept. 26,
1983). In that case, the court decided that even though some complaints about the former employee's conduct may have occurred just
before his termination, the use of customer lists, the primary ihrust
of the controversy, occurred after employment was terminated. As a
consequence, the court decided that the issues were not arbitrable.
In support of this proposition is Downing v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., S.D.N.Y., No. 83 Civ. 4312 (GLG) (Opinion and
Order, Aug. 18, 1983). This is what might be termed the first Downing case because on the morning of the hearing in this matter, January
11, 1984, Shin produced a copy of the Court of Appeals decision in
Downing that had been rendered on January 9, 1984. More about that
decision will follow. In the first Downing case, however, the court seized
upon the holding in Coudert v. Paine Webber Jackson & Curtis, 705 F.2d
78 (2d Cir. 1983) and concluded that the use of customer lists taken
from a former employer is an event that occurs after termination of
the employment and, therefore, is not arbitrable. In the Coudert case,
the controversy arose from the termination of employment and the
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court decided that it was not an arbitrable issue. The Plaintiff also
cites MerrillLynch, Pierce, Fenner & Smith, Inc. v. Branson, N.Y. Supr.,
No. 82-3136 (June 24, 1982); Merrill Lynch, Pierce, Fenner & Smith v.
Carnevale, Pa.C.P., No. 83-10560 (July 20, 1983, and August 31, 1983);
Merrill Lynch Pierce Fenner & Smith v. Fogler, D.N.J. No. -,
(Nov.
10, 1983); MerrillLynch, Pierce, Fenner & Smith, Inc. v. Kahn, N.Y.Supr.,
No. -(Oct. 18, 1982); MerrillLynch, Pierce, Fenner& Smith v. Pilon,
Pa.C.P., No. - (Aug. 23, 1983, and Sept. 7, 1983); MerrillLynch,
Pierce, Fenner & Smith v. Roodveldt, Pa.C.P., No. 83-09272 (June 23,
1983, and July 7, 1983); Dean Witter Reynolds, Inc. v. Carlin, D.N.J.
No. 83-4417 (Nov. 18, 1983). These cases, however, appear to have
little precedential value. In the Branson, Pilon, Roodveld, Carlin, Carnevale
and Kahn cases, for instance, there is no mention of arbitration and
no legal disposition of that issue. It was not even mentioned. The
cases appear to be ex parte orders in which injunctions against the
employees' actions were granted but they do not resolve the arbitration issue we have in the case subjudice. In the Folger case, it is difficult
to determine if the arbitration issue was contested. As a matter of
fact, it is difficult to discern if the case was contested. In Merrill, Lynch,
Pierce, Fenner & Smith, Inc. v. Grabowski, Pa.C.P., No. 600, 1983 (Mar.
17, 1983), an injunction was granted and then the matter was stayed
pending arbitration. But a close examination of the order shows it
in the form of a stipulation signed by the attorneys of record and the
judge. It is difficult, therefore, to decide whether there were contested
issues or the rationale for their disposition.
[1] The more persuasive cases on the issues involved in this case
are those that have decided that the United States Arbitration Act,
9 U.S.C. § 1, et seq., (1947) is applicable and that federal law rather
than any state law determines whether the dispute is arbitrable. Those
cases digress from the temporal theory of Verrier and decide the question of arbitrability based on the relationship between the controversy
and the employment contract. In short, actions such as those involved
in this case are connected to a term or covenant of the employment
contract that affects conduct after termination of employment. In spite
of when the controverted events occur, the issue is arbitrable. The
second Downing decision, Downing v. MerrillLynch, Pierce, Fenner & Smith,
Inc., No. 83-7710 (2d Cir. Ct. App. Jan. 9, 1984) not only adopts
such conclusions but explains how the District Court had erred in considering the Coudert case as analogous. Although the court decided that
the United States Arbitration Act covered the type of agreement between the parties, it decided the prerequisites of that Act had not been
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met and, therefore, did not order arbitration. In particular, the court
said that since the employer had not rejected arbitration, the defendant was not a person "aggrieved by the refusal of another to arbitrate
under a written agreement for arbitration." 9 U.S.C. § 4. That situation is not present in this case since Merrill Lynch's refusal to arbitrate can be concluded by reason of its filing of this law suit in tort,
specific performance and its request for preliminary injunctive relief.

The Downing court also concluded that on remand the District Court
was to determine whether the parties had an agreement to arbitrate
that was binding on them. In that case, there was no agreement between the parties such as that present in this case. Rather, the employee
in Downing was invoking arbitration based on his application for registration with the New York Stock Exchange. The form for registration,
Form U-4, signed by the employer and the employee, provides that
as a condition of registration, the parties agree to arbitrate any dispute
between them that is required to be arbitrated under the rules, constitution or by-laws of the NYSE. Rule 347 of the NYSE requires that:
Any controversy between a registered representative and any
member or member organization arising out of the employment
or termination of employment of such registered representative
by and with such member or member organization shall be
settled by arbitration, at the instance of any such party, in
accordance with the arbitration procedure described elsewhere
in these rules. (Emphasis added).
In addition, Article VIII, Section 1 of the Constitution of the
New York Stock Exchange requires that:
Any controversy between parties who are members . . . [or]
member firms . . . and any controversy between a nonmember and a member . . . or member firm . . . arising
out of the business of such member . . . shall at the in-

stance of any such party, be submitted for arbitration, in
accordance with the provisions of the Constitution and the
Rules of the Board of Directois.
As indicated earlier, there is no dispute about whether there is
an employment contract between the parties to this litigation. The
only question is whether the controversy is arbitrable. The second Downing decision is a persuasive precedent which this Court adopts.
[2] The employment contract in this case which contains an arbitration clause satisfies the requirements of section 2 of the United
States Arbitration Act. MerrillLynch PierceFenner & Smith, Inc. v. DeCaro,
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W.D.Mo., No. 82-1241-CV-W-9 (Dec. 21, 1983). The clause is
governed by federal law and whether the present controversy is arbitrable or not is a question for arbitration. In Moses H. Cone Memorial
Hosp. v. Mercuy Constr., 51 U.S.L.W. 4156 (1983), the Supreme Court
of the United States settled that question and explained the federal
policy favoring a liberal interpretation of the Act. "Section 2 is a congressional declaration of a liberal federal policy favoring arbitration
agreements, notwithstanding any state substantive or procedural policies
to the contrary. The effect of the section is to create a body of federal
substantive law of arbitrability, applicable to any arbitration agreement within the coverage of the Act." Id. at 4162. In addition, the
court also said: "The Arbitration Act establishes that, as a matter
of federal law, any doubts concerning the scope of arbitrable issues
should be resolved in favor of arbitration, whether the problem at hand
is the construction of the contract language itself or an allegation of
waiver, delay or a like defense to arbitrability." Id. at 4162.
[3] Even though the Court has decided that under federal law
this controversy, including whether the controversy is arbitrable, must
be submitted to arbitration, there remains one final question. Should
this Court exercise its extraordinary powers of injunctive relief to maintain the status quo pending arbitration? The arguments for doing so
are certainly appealing. There is little question that considerable precedent would require an injunction for actions alleged in the complaint
were it not for the presence of the arbitration issue. On the other hand,
there are more compelling reasons why this Court should not decide
the injunction issue. Those reasons are expressed most succinctly in
the DeCaro case, supra, in which that court decided to stay all proceedings pending arbitration because to defer was to be "more faithful
to the purposes of the Arbitration Act and more consistent with the
narrow role assigned to the courts." DeCaro, supra, at 19. More importantly to this Court, however, is the fact that Merrill Lynch drafted
this agreement. They knew what they wanted to accomplish by it.
They certainly have had a wealth of experience allowing them to anticipate the problems they would face when an employee leaves them
to work for a competitor. So there is no surprise situation here. Shin
is doing what many, many others have done. And yet, Merrill Lynch,
the drafter of the employment agreement elected arbitration as the
vehicle to settle their disputes. They had the opportunity to spell out
anticipated exceptions or even to provide contractually for injunctive
relief. Some cases illustrate that such a clause could be accommodated.
They elected not to do so. Under the circumstances, this Court will
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not rewrite the agreement between the parties.
Defendant's motion to stay all proceedings in the Merrill Lynch
case is granted and the parties are required to proceed to arbitration
immediately.
IT IS SO ORDERED.

NATIONAL EDUCATION CORP. v. BELL & HOWELL CO.
No. 7278
Court of Chancery of the State of Delaware, Sussex
December 13, 1983
Plaintiff, National Education Corporation (NEC), as a shareholder
of defendant Bell & Howell Company, brought an action to challenge
the propriety of certain aspects of a stock dividend declared by the
board of directors of Bell & Howell whereby a new issue of preferred
stock had been authorized and issued to the holders of the common
stock of Bell & Howell. After a denial of plaintiff's application for
a preliminary injunction enjoining issuance of the preferred stock, the
stock was issued. NEC's amended complaint sought a declaratory judgment that certain provisions and preferences of the preferred stock
were illegal. The court denied Bell & Howell's motion to dismiss the
complaint pursuant to Rule 19(b) for failure to join all owners of the
preferred shares as indispensable parties. The court held that even
if preferred shareholders were considered to be proper parties for joinder
under Rule 19(a), and such preferred shareholders cannot be joined,
equity and good conscience can, however, require an action to declare
the provisions and preferences of the preferred stock illegal and should
proceed among the parties before the court. The court found that at
worst a judgment would deprive the preferred shareholders of something
to which they should not have been entitled to in the first place under
the corporate laws of Bell & Howell's state of incorporation; that a
final judgment or order could be shaped so as to lessen or avoid any
prejudice to the preferred shareholders; that a determination whether
certain provisions and preferences of the preferred stock were illegal
was possible between the present parties and in the absence of all other
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preferred shareholders. Thus, the court held that equity and good conscience require that the action proceed among the parties before the
court in the absence of the preferred shareholders.
1.

Parties

0=

40

A case is not dismissed under Rule 19(b) because of the failure
of the plaintiff to join an indispensable party. Rather, it is dismissed
only in the event that the court, considering the particular circumstances
of the case, determines that in equity and good conscience the suit
should not be permitted to go forward in the absence of those persons
who have an interest in the matter as defined in Rule 19(a). It is such
a determination that renders the absent persons "indispensable." FED.
R. Civ. P. 19(b); DEL. OH. CT. R. 19(b).
2.

Parties

c=

61

The bare fact that a person has an interest in or has rights that
will be affected in some way by the outcome of the litigation between
the existing parties does not automatically make him an indispensable
party.
3.

Parties

61

In making a determination as to whether or not a party is indispensable, Rule 19(b) requires the court to consider four factors:
1) to what extent a judgment rendered in the person's absence might
be prejudicial to him or those already parties; 2) the extent to which,
by protective provisions in the judgment, by shaping relief or other
measures, the prejudices can be lessened or avoided; 3) whether a judgment rendered in the person's absence will be adequate; and 4) whether
the plaintiff will have an adequate remedy if the action is dismissed
for nonjoinder. FED. R. Civ. P. 19(b); DEL. CH. CT. R. 19(b).
4.

Parties

0

61

The factors in Rule 19(b) to be considered in determining whether
a party is indispensable are pragmatic considerations governed by practicality and flexibility rather than by idealistic and mechanical standards bottomed upon allegedly inseparable substantive rights. FED. R.
Civ. P. 19(b); DEL. CH. CT. R. 19(b).
5.

Parties

0-61
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Where a party already in a case is in a position to fully represent
the interest of absent parties, their joinder as parties is not necessary
as a practical matter under Rule 19(a) even though joinder is feasible.
If joinder of an absent party is unnecessary even where his joinder
would be feasible, then Rule 19(b), which is activated only when it
is not feasible to join the interested parties, does not come into play
and such a party cannot become an indispensable party since that status
is only achieved pursuant to Rule 19(b). FED. R. Civ. P. 19(b); DEL.
CH. CT. R.
19(b).
6.

Parties

0

61

Even if preferred shareholders are considered to be proper parties forjoinder under Rule 19(a) and such preferred shareholders cannot be made parties, equity and good conscience can require that an
action to declare certain provisions and preferences of the preferred
stock illegal can proceed among the parties before the court. DEL. CH.
CT. R. 19(a).

7.

Parties

0-

61

The criteria of Rule 19 is uniformly applied in determining whether
a declaratory judgment action should proceed in the absence of parties whose interest might be at stake and is unaffected by virtue of
the language of the Uniform Declaratory Judgment Act as found in
DEL. CODE ANN. tit. 10, § 6511, DEL. CH. CT. R. 19.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for plaintiff.
Charles F. Richards, Jr., Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
BROWN,

Chancellor

The defendant Bell & Howell Company has moved to dismiss
this suit for failure of the plaintiff National Education Corporation
("NEC") to join indispensable parties. NEC is a shareholder of Bell
& Howell and it has brought this action to challenge the propriety
of certain aspects of a stock dividend declared by the board of directors of Bell & Howell whereby a new issue of preferred stock has been
authorized and issued to the holders of the common stock of Bell &
Howell.
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Initially, NEC sought to enjoin the issuance of the preferred stock.
However, its application for a preliminary injunction was denied and
the preferred stock was issued. Thereafter, NEC amended its complaint to challenge the legality of certain of the provisions and
preferences of the preferred stock and to have them declared invalid
pursuant to the declaratory judgment procedure. Significantly, it does
not seek to cancel the issuance of the preferred stock itself.
The preferred stock was authorized as an anti-takeover device
by the board of Bell & Howell. Actually, Bell & Howell asserts that
it was designed to protect its common shareholders against the evil
of a front-end loaded, two-tier tender offer. Regardless of the relative
merits of its purpose, however, the fact is that the preferred stock was
issued in piggyback fashion to the then common shareholders of Bell
& Howell on the basis of one share of preferred for each 20 shares
of common. The stock issue itself and the preferences were created
pursuant to a blank stock power given to the board of directors under
Bell & Howell's certificate of incorporation.
While the certificate of incorporation of Bell & Howell required
a two-thirds vote of its common shareholders to approve a proposed
merger or business combination, a provision of the preferred stock
now requires approval by 80% of the preferred stock as to proposed
transactions with certain specified types of companies. Certain redemption and conversion rights are also attached to the preferred shares
in the event that another party acquires a 40% or more interest in
Bell & Howell while the same rights are denied to the 40% owner.
The preferred also purports to carry with it certain exchange rights
in the stock of an acquiring company in the event of a merger. It
is primarily these provisions of the preferred stock which NEC seeks
to attack without also seeking to invalidate the preferred shares
themselves which, according to Bell & Howell, constitute genuine preferred stock with an independent investment significance separate and
apart from the common shares which formed the basis for their issuance.
The matter presently before the Court for decision is brought about
by the fact that the preferred shares were actually issued to its common shareholders by Bell & Howell after the preliminary injunction
application of NEC was denied. Since the preferred stock is now out
and on the trading market, and since, being preferred stock, it gives
rise to contractual rights between its owners and the corporation, Bell
& Howell argues that it is now impossible to entertain NEC's complaint which seeks to void certain of those contractual rights without
first joining each and every owner of the preferred shares. Such persons apparently number in the thousands and are located all over the
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country, thus making their joinder impossible as a practical matter.
Nonetheless, since Bell & Howell views them to be indispensable parties, it moves for a dismissal of the suit pursuant to Rule 19.
I conclude that the motion must be denied. It would seem to me
to make a mockery of justice to grant it. To dismiss NEC's complaint
under these circumstances would mean that any board of directors
operating under a blank stock power with regard to authorized but
unissued preferred shares could create a new series -ofpreferred shares,

include any preferences it desired no matter how illegal they might
be, and insulate the provisions of such preferred stock from judicial
attack by the simple expediency of issuing them pro rata to common
shareholders as a stock dividend before the matter could be presented
to a court for a determination. To hold this to be the status of the
law as dictated by Rule 19 would seem illogical.
Questions concerning the application of Rule 19 are dreary things.
The same is true of the case decisions which grapple with such questions. One of the more dreary of these is the leading decision in Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102 (1968),

a case which undertakes to interpret Federal Civil Rule 19 in light
of its 1966 amendment. Since the interpretation of the Federal Rules
of Civil Procedure by the federal judiciary are given great weight by
the Delaware judiciary in questions concerning the interpretation of
their own parallel court rules, Canaday v. Superior Court in andfor New

Castle County, Del.Supr., 119 A.2d 347 (1955), the decision of the United
States Supreme Court in Provident Tradesmens Bank must be considered
instructive.
In that case it was pointed out that findings of indispensability
under Rule 19 must be based upon "pragmatic considerations." By
general definition, that which is pragmatic means the practical as opposed to the intellectual or the idealistic. As stated more verbosely
in Provident Tradesmens Bank at 390 U.S. 119:

"The decision whether to dismiss (i.e., the decision whether
the person missing is 'indispensable') must be based on factors varying with the different cases, some such factors being substantive, some procedural, some compelling by
themselves, and some subject to balancing against opposing
interests. Rule 19 does not prevent the assertion of compelling substantive interests; it merely commands the courts
to examine each controversy to make certain that the interests really exist. To say that a court 'must' dismiss in
the absence of an indispensable party and that it 'cannot
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proceed' without him puts the matter in the wrong way
around; a court does not know whether a particular person
is 'indispensable' until it has examined the situation to determine whether it can proceed without him."
Rule 19 deals with two categories of persons, namely, persons
who, because of their particular interest in the subject matter of the
litigation or because of the need to avoid future needless and inconsistent involvement between them and those who are already parties,
are to be joined as parties if feasible under Section (a) and, under
Section (b), persons who meet the standards for joinder if feasible under
Section (a) but whose actual joinder as parties is not feasible, i.e.,
where such persons cannot be made parties to the action for some
reason (usually one dealing with jurisdiction). As to this second category,
Rule 19(b) provides that if such a person cannot be made a party,
then "the Court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should
be dismissed, the absent persons being thus regarded as indispensable."
[1] Thus, strictly speaking and as indicated in the previous quotation from Provident Tradesmens Bank, a case is not dismissed under Rule
19(b) because of the failure of the plaintiff to have joined an indispensable party, but rather it is dismissed only in the event that the Court
determines on the particular circumstances of the case that in equity
and good conscience the suit should not be permitted to go forward
in the absence of those persons who have an interest in the matter
as defined in Section (a). It is such a determination that renders the
absent persons "indispensable."
[2, 3, 4] Thus, the bare fact that a person has an interest in or
has rights that will be effected in some way by the outcome of the
litigation between the existing parties does not automatically make him
an indispensable party. Rather, he becomes indispensable only if the
Court determines that the nature of his interest or involvement when
measured against the existing circumstances is such that the case should
not go on without him. In making this determination Rule 19(b) requires the Court to consider four factors, namely:
(1) To what extent a judgment rendered in the person's
absence might be prejudicial to him or those already parties;
(2) The extent to which, by protective provisions in the judgment, by shaping relief, or other measures, the prejudice
can be lessened or avoided;
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(3) Whether a judgment rendered in the person's absence
will be adequate; and
(4) Whether the plaintiff will have an adequate remedy if
the action is dismissed for nonjoinder.
And to reiterate, it is indicated by Provident Tradesmens Bank that there
are "pragmatic considerations," that is to say considerations governed
by practicality and flexibility rather than by idealistic and mechanical
standards bottomed upon allegedly inseparable substantive rights. Shutten
v. Shell Oil Company, 421 F.2d 869 (5th Cir. 1970).
[5] Relying on this approach, NEC cites several federal cases which
have postdated the amendment to Rule 19 and in which it has apparently been held that where a party already present in a case is
in a position to fully represent the interest of absent persons, their
joinder as parties is not necessary as a practical matter under Rule
19(a) even though joinder is feasible. If the joinder of an absent party
is unnecessary for this reason even where his joinder would be feasible, then Rule 19(b), which is activated only when it is not feasible
to join the interested persons, does not come into play. Thus, such
a person cannot become an indispensable party since that status is
only achieved pursuant to Rule 19(b). See, Owens-Illinois, Inc. v. Lake
Shore Land Company, 610 F.2d 1185 (3rd Cir. 1979); Fetzer v. Cities
Service Oil Company, 572 F.2d 1250 (8th Cir. 1978); Nationwide Auto
Transporters, Inc. v. Morgan Driveaway, Inc., 441 F. Supp. 755 (S.D.N.Y.
1977); Toney v. White, 476 F.2d 203 (5th Cir. 1973).
NEC points out that Bell & Howell is in a position to adequately
represent the interests of all of its preferred shareholders here and that
it has every reason to do all in its power to defend the provisions of
the stock being attacked by NEC since Bell & Howell, and its lawyers
in this action, are the ones who created them, arguably to protect
the interests of the shareholders. Because of this NEC argues that the
presence of several thousand preferred shareholders as parties is unnecessary as a practical matter even if it were feasible to join them
all. In view of this NEC argues that Bell & Howell's preferred
shareholders should not be regarded as indispensable parties under
Rule 19(b), and it asks that the motion to dismiss be denied.
This argument has a great deal of appeal, and I am tempted to
accept it without more under the particular circumstances of this case.
This is especially true in light of the decisions of our Supreme Court
in both Baker v. Providence and Worcester Company, Del.Supr., 376 A.2d
131 (1977), in which the legality of scaled voting rights contained in
a certificate of incorporation were passed upon without all of the
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shareholders being joined as parties, and in Wood v. Coastal States Gas
Corporation, Del.Supr., 401 A.2d 392 (1979), where the Court
characterized the suit as being a dispute between the preferred and
the common shareholders and then proceeded to decide the issue even
though the owners of the common stock were not parties to the action. It would seem obvious that in both of these cases the defendant
corporation, as a practical matter, advocated a position which was
representative of the absent shareholders even though their voting and
property rights were involved in the outcome of the decisions.
At the same time, I am mindful that the issue of indispensable
parties under Rule 19 was not specifically addressed either in Providence
and Worcester or in CoastalStates and thus the reported opinions in those
cases-as opposed perhaps to the results-do not stand as precedent
as such for the position being advocated by NEC. I am also mindful
of the line of Delaware cases which either hold or indicate that
shareholders are indispensable parties in actions brought to cancel their
stock or to cancel rights derived from their stock. Elster v. American
Airlines, Inc., Del.Ch., 106 A.2d 202 (1954); Hodson v. Hodson Corp.,
Del.Ch., 80 A.2d 180 (1951); West v. Sirian Lamp Co., Del.Ch., 42
A.2d 883 (1945). As stated in Hodson, supra at 80 A.2d 181:
"It is the rule, long settled in this state, that the owner
of shares of stock in a Delaware corporation is an indispensable party to an action to cancel such shares or to restrain
the voting of or the payment of dividends on such shares."
And recently, in Instituto Bancario Italiano v. Hunter Engineering Company, Inc., Del.Supr., 449 A.2d 210 (1982) it was observed that the
owner of shares sought to be cancelled by the plaintiff clearly had an
interest relating to the subject matter of the action such that disposition of the action in his absence as a practical matter might have impaired or impeded his ability to protect that interest. Thus, the Court
went on, the shareholder met "the criterion set forth in Rule 19 for
an indispensable party" and therefore, in the event that he could not
be joined, equity and good conscience mandated a dismissal of the
complaint. 449 A.2d 226.
Therefore, assuming without deciding that all of the preferred
shareholders of Bell & Howell meet the criterion of Rule 19(a) as being persons who should be joined as parties if feasible, and acknowledging that the joinder of all such persons is not only nonfeasible but
it is impossible, I examine the situation further in light of the considerations enumerated in Rule 19(b).
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To begin with a judgment in this matter rendered in favor of
Bell & Howell will not be prejudicial at all to the preferred shareholders.
Also, a judgment in favor of NEC on one or more of its points of
contention will not result in a cancellation of all rights of the preferred
shareholders in their shares even in the event that such a judgment
is binding on them. At worst, it would deprive them of something
to which they should not have been entitled in the first place under
the corporate laws of Bell & Howell's state of incorporation.
Secondly, it is possible, depending on the outcome of the matter,
that a final order or judgment could be shaped so as to lessen or avoid
any prejudice to the preferred shareholders. At this point there is no
way of ascertaining what, if any, such protective provisions might include. But at the earlier stages of this case Bell & Howell suggested
that even if NEC was correct in its contentions, the Court could grant
it relief without necessarily having to enjoin the issuance of the preferred stock. If Bell & Howell could argue this as a possibility then, I
assume that I can accept it as a possibility now.
Thirdly, NEC seeks a declaration that certain provisions and
preferences of the preferred stock are illegal. I think that such a determination is possible between the present parties and in the absence
of all other preferred shareholders. A declaratory judgment as a matter of law as to the legality or illegality of the challenged provisions
would seem to be about as adequate a judgment as one could obtain.
It is not necessary to have the presence of several thousand shareholders
as parties in order to make this legal determination.
Finally, and most importantly, NEC will have no adequate remedy
if this action is dismissed because of the nonjoinder of all other preferred shareholders. If Bell & Howell's position is accepted, then the fact
that several thousand shareholders located throughout the country cannot be made parties to the action-a proposition which, if not absurdity, lends itself more towards idealism than it does toward practicalitythen neither NEC nor any other shareholder of Bell & Howell can
ever obtain judicial review of the action taken by the board of directors of Bell & Howell which, among other things, arguably altered
the previously existing voting power of the common shareholders with
regard to mergers and business combinations through the issuance of
the preferred stock dividend. In equity and good conscience I cannot
accept such a proposition as being warranted under Rule 19.
[6] In summary, I conclude that even if the preferred shareholders
are considered to be proper parties for joinder under Rule 19(a), and
even though all such preferred shareholders cannot be made parties,
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equity and good conscience requires that the action should proceed
among the parties before the Court in the absence of the preferred
shareholders. Added to this, of course, is the fact that as a practical
matter Bell & Howell has a special interest in defending the validity
of all provisions of the preferred shares and can be expected to do
so in good faith, thus affording a strong measure of representation
to the interests of the preferred shareholders. Accordingly, under the
circumstances of this case, I conclude pursuant to Rule 19(b) that the
members of the mass of preferred shareholders of Bell & Howell are
not indispensable parties to this action.
[7] Bell & Howell has also argued that the preferred shareholders
are made indispensable parties by statute by virtue of the language
of the Uniform Declaratory Judgments Act found at 10 Del. C. § 6511,
and that as a consequence dismissal of the suit is required under the
statute independent of any interpretation under Rule 19. On this point,
however, I agree with NEC that the apparent weight of authority is
that the criterion of Rule 19 is uniformly applied in determining whether
a declaratory judgment action should proceed in the absence of parties whose interests might be at stake.
For the reasons given the motion of Bell & Howell to dismiss
is denied. IT IS SO ORDERED.

TRANS WORLD AIRLINES, INC. v. SUMMA CORP.
No. 1607
Court of Chancery of the State of Delaware, Sussex
November 9, 1983
Plaintiff, Trans World Airlines, Inc., sought a protective order
in an effort to prohibit further depositions of two witnesses by defendant Summa Corporation. Plaintiff premised this assertion on the fact
that the witnesses had been subject to extensive examination in a related
federal proceeding between the parties which dealt with identical
underlying facts. In denying the issuance of the protective order, the
court considered the major proportions of plaintiff's claim for damages,
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which was in excess of $16 million, and the fact that the prior proceeding was initiated and the depositions had been taken over twenty
years ago. The court held that the defendant should have the opportunity to update the witnesses testimony.
1.

Pretrial Procedure

0

41

In ruling on an application for a protective order, the court prefers
to risk the possibility of error on the side of permitting depositions
to be taken as opposed to the possibility of creating a claim of prejudice which could result in appellate remand and additional years
of litigation.
2.

Pretrial Procedure

C

11

The application of discovery rules is subject to the discretion of
the court. In the exercise of that discretion, discovery should normally
be allowed unless the court is satisfied that the administration of justice
will be impeded thereby.
Louis J. Finger, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware, for plaintiff.
Andrew B. Kirkpatrick, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendant.
BROWN,

Chancellor.

This action has been pending for more than 20 years. For a goodly
portion of that time it was stayed in favor of a related action in the
Federal Courts in New York. A decision by default in favor of the
plaintiff in that action, and a subsequent damage award, was later
reversed by the United States Supreme Court on the basis that there
was no violation of the Federal antitrust laws. Thereafter, this case
was activated.
During the Federal litigation two witnesses which plaintiff also
plans to call in this case were extensively deposed and/or cross-examined
on behalf of the defendant. In 1962 a Mr. Rummel, who plaintiff
concedes will be one of its key witnesses here, was deposed by the
defendants' interests for a period of 15 days. The transcript of that
deposition exceeded 1,900 pages. Subsequently, at a hearing in the
Federal action in 1966 Mr. Rummel was on the stand for 22 days.
The transcript of his testimony during that period totaled 2,875 pages,
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all but 125 of which consisted of cross-examination on behalf of the
defendants.
Plaintiff also intends to call as an expert witness a Mr. Wemple.
In 1967 Mr. Wemple testified at the Federal hearing over a period
of 14 days. His testimony covered 1,799 pages, of which 1,725 were
occupied with examination by the defendants.
Since this silt was reactivated, defendants have, among other
discovery activities, deposed some 20 persons. They indicate that their
pretrial discovery is all but completed. However, they seek as a final
measure to take the deposition of Mr. Rummel and Mr. Wemplethe latter because they feel that he also has a contribution to make
as a fact witness.
Plaintiff objects to this based upon the generally accepted theory
that one major objective of pretrial discovery is to ascertain the nature
of the anticipated testimony of a prospective adverse witness, and the
facts and information on which he relies, in order to prepare for crossexamination at trial. Plaintiff feels that in the case of Rummel and
Wemple, some 37 days of testimony and nearly 5,000 pages of
transcript, and 14 days of testimony and some 1,700 pages of transcript,
respectively, really ought to be sufficient for this purpose. Plaintiff
argues that further examination by present counsel for defendants (they
apparently did not represent the defendants in the Federal action) would
not only be unnecessary and burdensome, but would be an abuse of
the discovery process.
Based upon the pure mathematics of the matter, I am inclined
to agree with the plaintiff. However, several other factors convince
me that the depositions should go forward. For one thing, the deposition of Rummel was taken more than 20 years ago. The hearing in
the Federal action in which the testimony was given was held some
17 years ago. In the meantime, it appears that the plaintiff has altered
the theory of its damage claim somewhat from that upon which it relied
earlier.
Moreover, Rummel and Wemple are conceded by the plaintiff
to be key witnesses to its case and the fact remains that they have
never been deposed in this action. The damages claimed by the plaintiff here are said to be in the vicinity of $16 million. The effect of
upholding plaintiff's position would be to deprive the defendants of
the ability to depose two key witnesses who will be offered against
them in a lawsuit of major proportions and to require them to proceed on the basis of the testimony given by these witnesses some 17
to 20 years ago in a Federal antitrust action.
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[1] I appreciate the plaintiff's contention that the operable facts
underlying both suits are exactly the same even though the nature
of the actions may have been different. At the same time, as long
as this case has been around and given the obvious need to have it
concluded, I prefer to risk the possibility of error on the side of permitting the depositions to be taken as opposed to the possibility of
creating some claim of prejudice on the part of the defendants which
could result in the appellate remand and additional years of litigation.
[2] The application of discovery rules in this Court is subject to
the discretion of the Court, Dann v. Chrysler Corporation, Del.Ch., 166

A.2d 431 (1960), and in the exercise of that discretion discovery should
normally be allowed unless the Court is satisfied that the administration of justice will be impeded thereby. Fish Engineering Corporation v.

Hutchinson, Del.Supr., 162 A.2d 722 (1960). Under the circumstances
of this situation I think it best that the taking of the depositions of
Rummel and Wemple be permitted.
I make this ruling subject to a caveat, however. These two men
are on record as having already been examined extensively. In addition, plaintiff has provided defendants with a 31-page summary of the
testimony to be given by Rummel. I think it obvious that the defendants have a pretty good idea of what is coming. By permitting the
depositions to go forward I do not expect or anticipate that the defendants will abuse the privilege by needlessly going over old ground. I
look upon these depositions as something of an updating of the situation (particularly in light of any change in theory now being relied
upon by plaintiff) and a reaffirmance-if such be the case-of the prior
testimony given by them in the Federal action. I feel that the defendants are entitled to this. I urge, however, that the task be approached
and tempered by reasonableness on the part of both sides.
To the extent that plaintiff's application can be considered as
one for a protective order against the taking of the two depositions,

it is denied. IT IS SO ORDERED.
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VAN DE WALLE v. UNIMATION, INC.
No. 7046
Court of Chancery of the State of Delaware, New Castle
December 6, 1983
Plaintiff was a minority shareholder in Unimation, Inc., a
Delaware corporation whose majority interest was held by Condec Corporation. In 1981, Condec made a public offering of 1,100,000 shares
of Unimation stock at $23 a share. In January 1983, Unimation merged
with Westro, Inc., a wholly owned subsidiary of Westinghouse. The
merger was effectuated by Condec voting its remaining shares in favor
of the merger and subsequently selling its interest in Unimation to
Westinghouse. Westinghouse proceeded to "cashout" the minority
shareholders of Unimation at $21 a share.
Plaintiff alleged that the directors breached their fiduciary duty
by failing to seek a higher price for the shares. In addition, plaintiff
alleged that divided loyalty of the directors caused the directors to
manipulate the corporate machinery for their own benefit at the expense of the minority.
Defendants contended that the action should not be certified as
a class action and, alternatively, that should the court determine that
a class action is proper, the plaintiff should be disqualified as unfit
to serve as class representative.
The court granted plaintiff's application for class certification and
determined the plaintiff to be fit as class representative. The court
also addressed plaintiff's motions to strike defendant's affidavits and
defendant's motion for a protective order.

1.

Parties.

0:- 9, 10, 11, 12

All four clauses of Rule 23(a) must be satisfied before Rule 23(b)
is triggered.
De. Ch. Ct. R. 23(a) & (b).
2.

Parties

--

9, 10, 11, 12

Rule 23(a)(3) only requires that the plaintiff's claim by "typical
of the claims . . . of the class."

Del. Ch. Ct. R. 23(a)(3).
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9, 10, 11, 12

The initial burden rests on the plaintiff to show the court that
all requisites of Rule 23 are met, including the requirement that the
class representative will adequately advance the interests of the class
throughout the course of litigation.
Del. Ch. Ct. R. 23.
4.

Parties

0:-

9, 10, 11, 12

The burden of showing the disqualification of the plaintiff to serve
as class representative falls upon the defendants.
Del. Ch. Ct. R. 23.
5.

Parties

0

9, 10, 11, 12

Once a plaintiff has satisfied the prerequisites of Rule 23(a), he
must also comply with at least one of the subsections of 23(b) in order
to qualify as class representative.
Del. Ch. Ct. R. 23(a) & (b).
6.

Discovery

0=- 33, 89

It can be gleaned from Rule 26 and case law that the value of
discovery from parties, as well as from nonparties, of material which
may lead to admissible evidence at trial can be outweighed by the
showing of an unreasonable burden on the entity from whom the information is sought. DEL. CH. CT. R. 26.
William Prickett, Esquire, and Michael Hanrahan, Esquire, of Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for plaintiff.
Peter M. Sieglaff, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant Unimation, Inc.
Donald A. Bussard, Esquire, and R. Franklin Balotti, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware for nonparty
Westinghouse Electric Corp.
HARTNETT,

Vice-Chancellor

There are before the Court four motions, three of which are
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decided herein. The plaintiff filed a Motion for Class Certification,
a Motion for a Commission to take the discovery of a non-party,
Westinghouse Electric Corp., and a Motion to Strike the Affidavits
of Messrs. Cion, Schafler and Kay filed by defendant. The disposition of the fourth motion, defendant's Motion for a Protective Order,
will be determined separately.
Plaintiff filed this suit originally to enjoin a merger between defendant, Unimation, Inc. and Westinghouse. Plaintiff's Application for
a Preliminary Injunction was denied by my letter opinion of February
14, 1983 and the merger having thereafter been consummated plaintiff amended his complaint to include, inter alia, a prayer for setting
the merger aside, rescissionary or compensatory damages and any other
appropriate relief.
Plaintiff's Motion for Class Certification must be granted. Plaintiff's Motion for a Commission must be granted. Plaintiff's Motion
to Strike the Affidavits must be granted in part and denied in part.
I
As indicated, in February I denied plaintiff's application to enjoin the merger. Van de Walle v. Unimation, Inc., Del. Ch., C.A. No.
7046-N.C., Hartnett, V.C. (Feb. 14, 1983). The underlying facts are
outlined in detail in that opinion and are merely summarized here.
A few months after Condec Corporation, a New York corporation
and the majority shareholder of Unimation, Inc., a Delaware corporation, made its 1981 Public Offering of 1,100,000 shares of Unimation
stock at a price of $23 per share, Condec began searching for a merger
partner for Unimation. In January of 1983, a "Merger Agreement"
was signed for Westro, Inc., a Delaware corporation which is a whollyowned subsidiary of Westinghouse, a Pennsylvania corporation, wherein
Condec agreed to vote its remaining 78.4% of the issued and outstanding shares of Unimation in favor of the merger between Westinghouse
and Unimation at the February 15, 1983 Special Stockholders Meeting,
and also to sell its interest in Unimation.to Westinghouse. Pursuant
to the "Merger Agreement," Westinghouse "cashed-out" the minority
shareholders of Unimation at a price of $21 per share. Plaintiff alleges
that the defendants have breached their fiduciary duties as directors
of Unimation by not seeking a high enough price for the shares. He
also alleges a conflict of allegiance of the directors because of their
divided loyalty to Unimation and to Condec, that they manipulated
the corporate machinery for their own benefit at the expense of the
minority and that they showed a lack of candor in failing to disclose
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germane facts in the Prospectus, Proxy Statement and Annual Report
of Unimation.
The identity of the parties is important for a resolution of the
motions. The plaintiffs, Charles Van de Walle, is an attorney. Prior
to the merger, he owned 15 shares of Unimation common stock, purchased from the 1981 Public Offering at $23 per share. He seeks to
bring this action on behalf of all "cashed-out" minority shareholders
of Unimation, with the exception of any of the individually-named
defendants.
Defendant, Unimation, is a Delaware corporation with its principal place of business in Connecticut. Prior to defendant Condec's
1981 Public Offering, Condec owned 100% of the common stock of
Unimation. After the Public Offering, Condec remained the owner
of 4,000,000 of the 5,000,000 common Unimation shares.
The five individually named defendants were all affiliated with
both defendant corporations, Unimation and Condec, prior to the
merger. Defendant Norman Schafler was Chairman of the Boards of
Unimation and Condec and is still Chairman of Condec. Defendant
Joseph Engelberger is President and a director of Unimation, is and
was Vice President of Condec and a director of Condec and remains
a director of Condec. Defendant Gerald Rosenberg was a director of
Unimation and is and was President and a director of Condec. Defendant Richard Cion is and was Vice President, Secretary and a director
of Unimation and is and was a Vice President and Secretary of Condec. Defendant R. Scott Schafler was a director of Unimation and
is and was a Vice President of Condec. He is the son of Norman
Schafler.
Other entities and persons involved in the motions are not named
as parties. They are Westro, Inc., the corporation into which Unimation was merged, and Westinghouse. Westro, Inc. is a wholly-owned
subsidiary of Westinghouse.
MOTION FOR CLASS CERTIFICATION
II
Plaintiff asserts that this action is maintainable as a class action
because all requirements of Chancery Court Rules 23(a) and 23(b)(3)
are met. Rule 23 provides, in pertinent part:
"RULE 23. CLASS ACTIONS
(a) Requisites to Class Action. One or more members
of a class may sue or be sued as representative parties on
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behalf of all only if (1) the class is so numerous that joinder
of all members is impracticable, (2) there are questions of
law or fact common to the class, (3) the claims or defenses
of the representative parties will fairly and adequately protect the interests of the class.
(b) Class Actions Maintainable. An action may be maintained as a class action if the prerequisites of paragraph (a)
are satisfied, and in addition:
(3) The Court finds that the questions of law or fact
common to the members of the class predominate over any
questions affecting only individual members, and that a class
action is superior to other available methods for the fair and
efficient adjudication of the controversy. The matter pertinent to the findings include:
(A) The interest of members of the class in individually
controlling the prosecution or defense of separate actions;
(B) The extent and nature of any litigation concerning
the controversy already commenced by or against members
of the class;
(C) The desirability or undesirability of concentrating
the litigation 6f the claims in the particular forum;
(D) The difficulties likely to be encountered in the
management of a class action.
[1] All four clauses of Rule 23(a) must be satisfied before Rule
23(b) is triggered. Defendants do not challenge the impracticability
of joining the members of the class-Rule 23(a)(1)-nor do they argue
that there are no questions of law or fact common to the class-Rule
23(a)(2). The thrust of defendants' arguments is that the plaintiff is
not qualified to serve as class representative and that in any event
the suit should not proceed as a class action because of the existence
of a superior method to resolve this controversy.
Preliminarily, defendants suggest that the plaintiff fails to satisfy
the requisites found in Rule 23(a)(3) and (4), asserting that his claims
are not typical of those of the class and he is not an adequate fiduciary
to represent the class' interests.
Defendants argue that the plaintiff is pursuing this class action
without any indication from other Unimation minority shareholders
that they support him in this action and further that he has not yet.
tried to contact any of the minority shareholders to elicit their opinion. Further the defendants argue that the majority of the class of
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shareholders who the plaintiff seeks to represent voted in favor of the
very merger of which he now complains. In short, defendants insist
that there exists no class behind plaintiff and novelly insist that this
precludes the plaintiff from maintaining this suit.
Defendants are ignoring one of the basic reasons for the class action suit. Judge Weinstein in Dolgow v. Anderson, E.D.N.Y., 43 F.R.D.
472, 481 (1968), points out that the "class action as 'a way of redressing group wrongs is a semi-public remedy administered by the lawyer
in private practice'-a cross between administrative action and private
litigation," quoting Kalven and Rosenfield, The Contemporary Function
of the Class Suit, 8 U. Chi. L. Rev. 684, 717 (1941). One of the reasons
why this special procedural mechanism was created was to better equip
the courts to remedy wrongs that without the availability of the class
action suit would go unchallenged. It would completely negate the
purpose of Rule 23 to require a plaintiff seeking to represent a class
of like-injured persons to first establish that one-third or one-half or
two-thirds of the purported class has voiced their support for the action before the class action can move forward. The plain language
of the Rule does not require such a showing.
[2] Rule 23 only requires that the plaintiff's claim be "typical
of the claims . . . of the class." Ch. Ct. R. 23(a)(3). The issues and
alleged injuries involved in this suit are obviously shared by all of
the minority shareholders of Unimation. If it is ultimately found that
the defendants breached a fiduciary duty owed to the minority
shareholders, all of the minority shareholders will have been injured
in the same way and by the same acts or omissions.
III
The defendants also argue that the plaintiff cannot "adequately
protect the interests of the class." Ch. Ct. R. 23(a)(4). Inherent in
this mandate of Ch. Ct. R. 23(a)(4) is the requirement that plaintiff's
counsel be qualified, experienced and able to conduct the litigation.
See Eggleston v. Chicago Journeymen Plumbers' Local Union No. 130, 7th
Cir., 657 F.2d 890, 896 (1981), cert. denied, 102 S.Ct. 1710 (1982);
Bogosian v. Gulf Oil Corp., 3d Cir., 561 F.2d 434, 449 (1977), cert.
denied, 434 U.S. 1086 (1978); Wetzel v. Liberty Mutual Insurance Co.,
3d Cir., 508 F.2d 239, 247 (1975), cert. denied, 421 U.S. 1011 (1975).
Defendants contend that because of the relationship between the plaintiff
and Mr. Barrack, an attorney of the firm designated as lead-counsel,
the plaintiff is not a suitable class representative.
It is agreed, by all courts, that the selection of a proper class
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representative is an important consideration. Judge Stapleton, in du-

Pont v. Wyly, D. Del., 61 F.R.D. 615, 621 (1973) stated:
"The requirement that the 'representative parties will
fairly and adequately protect the interest of the class' plays
a crucial role in the class action scheme of amended Rule
23. Since that scheme holds the potential of binding the suit,
the requirements of due process, as well as the necessity for
confidence in the judicial process, demands assurance that
representative parties can be counted upon to faithfully defend the interests of all the members of the class. Subdivision (a)(4) of Rule 23 was designed to .provide that
assurance."
This principle can be found in many cases of this and other courts.
Schy v. Susquehanna Corp., 7th Cir., 419 F.2d 1112 (19
.), cert. denied,
400 U.S. 826 (1970); Free World Foreign Cars, Inc. v. Alfa Romeo, S.P.A.
S.N.D.Y., 55 F.R.D., 26 (1972); United Egg Producersv. Brown International Corp., S.D.N.Y., 312 F. Supp. 319 (1970); Maynard, Merel &
Co. v. Carcioppolo, S.D.N.Y., 51 F.R.D. 273 (1970); Dolgow v. Anderson, supra; Pomeirski v.W. R. Grace & Co., N.D. Ill., 282 F. Supp.
385 (1967); Youngman v. Tahmoush, Del. Oh., O.A. No. 6611-N.O.,
Hartnett, V.0. (Jan. 5, 1983); Katz v. Plant Industries, Inc., Del. Oh.,
C.A. No. 6407-N.C., Marvel, 0. (Oct. 27, 1981); Tanzer v. Cavenham
Limited, et al., Del. Oh., C.A. No. 3349-N.O., Brown, V.0. (Apr.
30, 1980); and Weinberger v. United Financial Corp., Del. Oh., C.A.
No. 5915-N.O., Brown, V.0. (Nov. 20, 1979).
In Youngman v. Tahmoush, supra, I recently held that when there
is a question about a representative's adequacy "a Court can and should

examine any extrinsic factors, that is, outside entanglements which
make it likely that the interests of the other stockholders will be
disregarded in the prosecution of the suit." The extrinsic factors which
the defendants focus on in the present suit are primarily concerned
with an allegation that, based on plaintiff's previous involvement as
either attorney or plaintiff in class actions, he and Mr. Barrack are
"in the class action business" solely in order to reap the benefit of
large accumulations of attorneys' fees. Defendants support this accusation by supplying the Court with a list of the plaintiff's prior class
action cases. He has been a class plaintiff in four actions (including
the present case) and has acted as plaintiff's counsel in eight other
class action suits. Mr. Barrack has also acted as co-counsel in the suits
in which Mr. Van de Walle, the plaintiff in the present case, was
counsel.
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[3] The initial burden rests on the plaintiff to show the Court
that all requisites of Rule 23 are met, including, of course, that the
class representative will adequately advance the interests of the class
throughout the course of the litigation. Hehir v. Shell Oil Co., D. Mass,
72 F.R.D. 18, 20 (1976). Once such a showing has been made"[t]he teaching of the cases is that before a plaintiff can
be found to be disqualified to maintain an action under Rule
23 or 23.1 a defendant must show that a serious conflict
of interest exists, by virtue of one factor or a combination
of factors, and that the plaintiff cannot be expected to act
in the interests of others because doing so would harm his
other interests." Youngman v. Tahmoush, supra at 10.
Plaintiff here has made an initial showing that the four prerequisites of Rule 23(a) are satisfied. The purported class consists of
approximately 2,000 record shareholders rendering joinder impracticable; the minority shareholders were all allegedly harmed by the
same actions or omissions of the defendants, thus the issues of act
or law are qualitatively common to every member of the class; the
plaintiff was a minority shareholder whose claims are at least coextensive with those of any other minority shareholder; and the plaintiff and his counsel will adequately and fairly prosecute the action on
behalf of the class in that the plaintiff's interests are not antagonistic
to those of the other class members and counsel is experienced in this
type of litigation.
[4] The burden of showing the disqualification of the plaintiff to
serve as class representative, therefore, falls upon the defendants. They
have not overcome that burden. Defendants' argument, in essence,
is that a class action plaintiff may not be its representative (1) if a
motive behind the litigation is to receive a monetary reward or (2)
if his counsel is experienced in class action litigation. It would be naive
for the Court to entertain the notion that all plaintiffs in corporate
suits are solely motivated by their desire to see justice prevail. A class
plaintiff almost always will have more than one reason for bringing
a suit. It would be inappropriate to consider all of a class action plaintiff's motives unless it appears that these motives will be detrimental
to the interests of the class being represented. It is obvious that in
every class action any of the class plaintiff's motives may prove to
be harmful to the defendants' interests by virtue of the bringing of
an eventually successful suit. In deciding this motion, I an not concerned with shielding the interests of the defendants, I must only consider the protection of the interests of the members of the purported
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class.
Defendants' argument that plaintiff's counsel are too experienced
in this type of litigation deserves comment. Although I am aware of
the unpleasant reality that there appears to exist a sophisticated "class
action industry," it would be unreasonable to deny class action status
on the grounds that trial counsel is too experienced. The interest of
a class would hardly be promoted by requiring that only inexperienced counsel represent plaintiffs in class action suits.
IV
Defendants advance two further arguments which are also not
persuasive. The defendants call attention to the fact that Mr. Van
de Walle, the plaintiff, was denied the status of class representative
in May of 1983 in a class action he brought in the United States District
Court for the Central District of California. In that case, Judge Haiter
denied class certification unless, and until, Mr. Barrack withdrew from
the case and the court was shown that there existed no conflict of interest between the purported class and Mr. Van de Walle. Defendants contend, as a result of that opinion, that Mr. Van de Walle is
collaterally estopped from serving as class representative in the present action. I find that collateral estoppel does not bar Mr. Van de
Walle from acting as class representative in the present case-a suit
completely separate and different from the suit brought in California.
The'selection of the class action representative is discretionary and
is made on a case by case basis. A person once denied permission
to serve as a class representative is not ipsofactor forever barred from
representing a class in some future and unrelated action.
Defendants also argue that certain circumstances surrounding Mr.
Van de Walle's purchase of his Unimation shares are improper, and
he is therefore unsuitable to act as class representative. Defendants
allege that Mr. Van de Walle purchased his 15 Unimation shares from
a friend who originally brought them from Mr. Van de Walle's son.
Mr. Van de Walle's son is a broker for Shearson American Express.
Defendants suggest that this is conclusive evidence of Mr. Van de
Walle's lack of integrity and is a sign of dishonesty, characteristics
which are not to be exhibited by a class fiduciary. While Mr. Van
de Walle's method of acquiring his shares of stock may leave something
to be desired, I cannot say, based on the present record, that Mr.
Van de Walle is thereby unable to properly represent the class.
I find, therefore, that the plaintiff may act as class representative
in this action and that his chosen counsel may serve in that capacity.
In so deciding, however, I caution the plaintiff and his attorneys that
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an abuse of the class action device will not be countenanced by this
Court and that I will not hesitate to carefully review any application
for counsel fees and to generally supervise the proceedings.
V
[5] It is clear that the plaintiff, Mr. Van de Walle, has satisfied
the prerequisites of Rule 23(a). He must also, however, satisfy the
requirements of Rule 23(b). Rule 23(b) requires compliance with at
least one of its three subsections. Defendants assert that plaintiff does
not fulfill the requisites of either Rule 23(b)(1), (2) or (3). I agree
that this action is not an appropriate class action under either Rule
23(b)(1) or (2), but I am not convinced that the provisions of Rule
23(b)(3) are not satisfied. This case, on the face of the pleadings, is
a "classic example" of a Rule 23(b)(3) class action suit.
One of the requirements of Rule 23(b)(3) is that there be no
superior method of trying the case than the class action device. Defendants argue, unpersuasively, that there exists a superior procedural
method for this suit. They assert that the remedy of an appraisal pursuant to 8 Del. C. § 262 is a far better means of righting any alleged
wrongs suffered by the minority shareholders. In Weinberger v. U.O.P.,
Inc. Del. Supr., 457 A.2d 701 (1983), the Delaware Supreme Court
stated:
"In considering the nature of the remedy available
under our law to minority shareholders in a cash-out merger,
we believe that it is, and hereafter should be, an appraisal
under 8 Del. C. § 262 as hereinafter construed. . ....
The Court later in that same opinion, however, stated:
"While a plaintiff's monetary remedy ordinarily should
be confined to the more liberalized appraisal proceeding
herein established, we do not intend any limitation on the
historic powers of the Chancellor to grant such other relief
as the facts of a particular case may dictate. The appraisal
remedy we approve may not be adequate in certain cases,
particularly where fraud, misrepresentation, self-dealing,
deliberate waste of corporate assets, or gross and palpable
overreaching are involved. Cole v. National Cash Credit Association, Del. Ch., 156 A. 183, 187 (1931). Under such circumstances, the Chancellor's powers are complete to fashion
any form of equitable and monetary relief as may be appropriate, including rescissory damages. .. .
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While the total impact of Weinberger is not yet dear, I am not
convinced, at this time at least, that Weinberger precludes the certification of a suit as a class action where misrepresentation or breach of

fiduciary duty is alleged. Plaintiff's complaint contains allegations
which, if true might justify the granting of relief other than through
an appraisal proceeding.
At this stage of the proceeding before significant discovery, and
even before the filing of a motion to dismiss, I cannot find that this
action should not be maintained as a class action.
MOTION FOR A COMMISSION
VI
Plaintiff has moved for a commission to take the deposition of
Westinghouse, a non-party, pursuant to 10 Del. C. § 368. Plaintiff
has also filed a request for production of documents pursuant to Rule
45. All the parties agreed that those issues should be addressed by
this Court. Westinghouse objects to both the issuance of the commission and the document request for two primary reasons. It first asserts
that because the class is not yet certified, it, as a non-party, should
not be subjected to the time demands and expense of a deposition
and document production. Secondly, it argues that in any event, the
document request is overbroad and asks for production of confidential
materials as well as irrelevant papers. Plaintiff insists that although
Westinghouse is technically a non-party party, it is actually the owner
of one of the defendants (Unimation) and is, therefore, not merely
a disinterested third-party witness. Plaintiff further argues that because
of Westinghouse's actual interest in the outcome of this litigation, it
should not be afforded any treatment different from that of a party.
Westinghouse's first contention is now moot; the class -il be certified. The order for a commission will be entered and, consequently,
I need only address the question of whether plaintiff's document request needs limitations.
[6] It can be gleaned from Rule 26 and case law that the value
of discovery from parties, as well as from non-parties, of material which
may lead to admissible evidence at trial can be outweighed by the
showing of an unreasonable burden on the entity from whom the information is sought. See, e.g., In re GrandJuiy Proceeding, 5th Cir.,
601 F.2d 162 (1979); Premium Service Corp. v. Sperry & Hutchinson, 9th
Cir., 511 F.2d 225 (1975); Dann v. Chrysler Corp., Del. Oh., 166 A.2d
431 (1960); Garbarinno v. Albercan Oil Corp., Del. Oh., 109 A.2d 824
(1954); and Oh. Ct. Rule 26(c). The fact that Westinghouse is not
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a party to this action is relevant to the discovery process, but is not
controlling. Their non-party status, however, adds strength to their
plea. I agree, however, with plaintiff that Westinghouse is certainly
not a disinterested witness and is a third-party in possession of highly
relevant material.
In Collins &Aikman Corp. v.J P. Stevens & Co., D.S.C., 51 F.R.D.
219 (1971), a defendant requested a production of documents from
a non-party-Deering Milliken. Deering Milliken and the defendant
were competitors and Deering Milliken objected to the disclosure of
certain privileged information to one of their competitors. The Court,
in allowing Deering Milliken to keep those documents claimed to be
privileged undisclosed, explained that "Deering Milliken is not a party
and is entitled to considerable protection from the Court to prevent
needless compromise and injury to it." Collins &Aikman Corp., supra
at 221.
The private financial records of an individual not a party to the
suit was ordered non-discoverable by the Court in Hecht v. Pro-Football,
Inc., D.D.C., 46 F.R.D. 605 (1969). The Court's decision, however,
was partly motivated by the clear uncertainty that there would be a
need for the desired financial records in preparation for trial. The Court
reserved the right to order the discovery if, at trial, the records became
relevant.
Premium Service Corp. v. Sperry & Hutchinson, supra, involved a
pretrial discovery request somewhat similar to the request before this

Court. In Premium Service Corp., the District Court's decision to quash
the subpeona duces tecum was upheld. The Court did not want to
allow a fishing expedition into a non-party corporation's private files.
Although I find that plaintiff's document request is overbroad
as it stands, I do not think that the request should be denied in toto.
Even Westinghouse has suggested a compromise:
"If plaintiff's motion for certification were to be granted

notwithstanding the defendant's opposition, and the Court
at that time permitted discovery from Westinghouse,
Westinghouse would be willing to engage in a reasonably
limited search for and to produce documents which are not

internal Westinghouse documents but rather were either
received from, or sent by Westinghouse to, Condec, Unimation or Dexel, Burnham, Lambert, Inc. (defendant's investment banker) (see Specification 1[a])." Memorandum of Law
of Westinghouse Electric Corporation, at 21, n. 9.
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I therefore grant plaintiff's Document Request but limit it in time
to between September 1, 1982, and Jarnuary 7, 1983. As for
Westinghouse's assertion of privilege, I cannot make a determination
of what is discoverable and what is not without a more specific showing on the part of Westinghouse as to the reason for the claim of
privilege.
MOTION TO STRIKE AFFIDAVITS
VII
The defendants filed three affidavits in support of their Motion
For Summary Judgment. Plaintiff has moved to strike each affidavit
on the grounds that the affidavits do not meet the requirements of
Rule 56(e), which states in pertinent part:
"Rule 56. Summary Judgment
(e) Form of Affidavits; Further Testimony.
Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein.
Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or served
therewith. The Court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, admissions on file, or further affidavits."
Clearly the affidavits contain a great deal of material other than admissible facts based on personal knowledge. The affidavits are a lamentable mixture of fact, supposition and argument. All three affidavits,
therefore, contain both proper and improper affidavit material. It is
well-settled in this Court that "[i]mproper affidavits may be striken
from the record, although where the improper portions are serverable
from the remainder, the Court may, in its discretion, strike only those
parts it finds to be out of compliance with the criterion set forth in
Rule 56(e)." Amsellam v. Shopwell, Inc., Del. Ch., C.A. No. 5683-N.C.,
Hartnett, V.C. (Sept. 27, 1979); see also Loew's Theatres, Inc. v. Commercial Credit Co. Del. Ch., 243 A.2d 78 (1968) and Science Accessories
Corp. v. American Research and Development, Del. Oh., C.A. No.
4324-N.C., Hartnett, V.0. (May 10, 1977).
In Loew's Theatres, supra, then Chancellor Duffy did not disregard
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the affidavit in its entirety which was subject to the motion to strike,
notwithstanding the fact that the party opposing the motion conceded
that the affidavit combined "knowledge and argument," Loew's Theatres,
supra at 79, and that the Court described the affidavit as "a lamentable admixture of advocacy with fact which violates the spirit of the
Rule." Id.
Although I could strike the affidavits in their entirety, I will not
do so. They all set forth information which is clearly proper. Unfortunately, they also all contain unsubstantiated opinion (regardless of
its admissibility or inadmissibility at trial) and argument. As in Loew's
Theatres, I will not strike the affidavits, but will disregard those portions which do not comply with the Rules of this Court. Counsel are
admonished that any future affidavits must comply with the Rules
of this Court.
Plaintiff may submit a proposed order.

WINCORP REALTY INVESTMENTS, INC. v. GOODTAB, INC.
No. 7314
Court of Chancery of the State of Delaware, New Castle
October 13, 1983
On application for injunctive relief to invalidate a prospective proxy
vote regarding a board of directors election, the court of chancery,
per Chancellor Brown, held: (1) the application for a preliminary injunction must be denied with respect to charges by the plaintiff of
misstatements and nondisclosures on the part of those seeking proxies
because it is incumbent upon the plaintiff to establish a likelihood of
success on the merits of their argument; (2) that proxy votes obtained
by granting a ninety-day option to purchase corporate stock on the
part of the defendant in exchange for consideration is not illegal per
se and does not thereby invalidate the prospective election. Rather,
there must be a clear showing that the vote-buying agreement was
executed with a fraudulent purpose or an intent to disenfranchise other
shareholders.
1.

Corporations

197
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It is void and against public policy to allow voting rights that
are bought to be exercised. To do so would be a fraud on other
stockholders.
2.

Corporations

0:=

199

An agreement between two shareholders which can be construed
to be a purchase of voting rights should not be considered as illegal
per se unless the object or purpose is to defraud or in some way disenfranchise the other stockholders.
R. Franklin Balotti, Esquire, Jesse A. Finkelstein, Esquire, and Samuel
A. Nolen, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware, for the plaintiffs.
Martin P. Tully, Esquire, Thomas Reed Hunt, Jr., Esquire, Peter
W. Laberee, Esquire, and Michael Houghton, Esquire, of Morris,
Nichols, Arsht & Tunnell, Wilmington, Delaware, for the defendant
Goodtab, Inc.
BROWN,

Chancellor

This is an application by the plaintiff corporations whereby a
preliminary injunction is sought to prevent the defendants from voting
certain shares of stock at the forthcoming election of directors for the
plaintiff corporations. The annual meeting for the election of directors
is now scheduled for October 14, 1983. The setting is that of a proxy
contest in which certain of the defendants seek to elect one director
to the board of each of the plaintiff corporations.
Plaintiffs seek injunctive relief on three grounds, namely, (1) that
the right to vote a large block of corporate shares by the defendants'
faction has been obtained by means of an illegal vote-buying scheme,
(2) that the proxy statements and materials sent to the corporate
shareholders on behalf of the defendants are characterized by material
misstatements and nondisclosures, and (3) that the defendants are actively soliciting telegraphic proxies which, in plaintiffs' view, are illegal under Delaware law as well as under the bylaws of the
corporations.
Defendants have countered by arguing that on the present record
there is no indication of illegal vote buying per se on their part and
that consequently, the legality or illegality of what they have done
being a factual matter, there is no indication on the present record
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that plaintiffs are likely to succeed on the merits of their vote-buying
allegations at a final hearing.

It is also argued on behalf of the defendants that the disclosures
in their proxy materials are complete under the circumstances and
that any question concerning the legality of telegraphic proxies is
premature. In addition, it is argued on behalf of the defendants that
plaintiffs should be denied preliminary injunctive relief because at this
point they have failed to obtain valid service of process over an indispensable party defendant and also because they have failed to
establish any immediate threat or irreparable harm to either the plaintiff
corporations or their shareholders.
On the facts and arguments presented, I conclude that the application for th preliminary injunction must be denied.
The plaintiffs Wincorp Realty Investments, Inc. and Western
Harness Racing, Inc. are publicly held Delaware corporations which
operate primarily in California. Wincorp Realty Investments, Inc. is
a real estate investment trust with valuable land interests in California. Western Harness Racing, Inc. has for many years held the license

to conduct the harness racing meets held at Hollywood Park, in California. The stock of these two corporations is traded in "paired units"
pursuant to their certificates of incorporation. Therefore, all shareholders
of one corporation own an equal number of shares in the other corporation. The same persons sit as the board of directors for both companies. Accordingly, for ease of reference the two corporations are

referred to collectively hereafter as "Wincorp."
The board of directors of Wincorp consists of nine directors who
serve under staggered terms of office. Three directors are elected each
year. The defendant Robert N. Goodman has recently been increasing his shareholdings in Wincorp and now seeks to be elected as a
director to Wincorp's board. In this endeavor he is strongly opposed
by Marvin Shapiro and his son, Richard Shapiro, who appear for

all practical purposes to be the current officers and directors who control the fortunes of Wincorp.
For the purpose of the proxy contest Goodman has been acquiring Wincorp shares in the name of Goodtab, Inc. ("Goodtab"), also
a Delaware corporation. While there is presently an issue as to the
effectiveness of service of process on Goodman and the named defendants other than Goodtab, there is no question as to Goodtab being
a party before the Court. For reasons which will become apparent
hereafter, Goodtab's presence is sufficient for the purposes of this
proceeding.
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Before turning to the only aspect of Wincorp's contentions that
requires discussion at this point, I think it appropriate to put the other
matters aside with the following comments. As to Wincorp's charges
of misstatements and nondisclosures in the proxy materials, I find it
impossible to conclude on the strength of the present record that Wincorp has established a likelihood that it will succeed on the merits of
its arguments at a final hearing. Such contentions are always subjective in nature to a large degree. Unless a particular element stands
out clearly as a misstatement of fact or as a material fact or position
taken by one soliciting proxies that has not been disclosed, it is difficult to say on the limited record available at the preliminary injunction stage that in all probability the proxy materials are misleading.
In this case evidentiary matters have been offered in opposition to
Wincorp's allegations and in the limited time available I find it impossible to conclude that Wincorp's proxy-related contentions have
been sufficiently established so as to meet the standard required for
a grant of preliminary injunctive relief.
As to the telegraphic proxy issue, I agree with Goodtab that it
would be inappropriate to attempt to pass upon this point of apparent
first impression in Delaware in the present hurried context. Admittedly, there is no reference to any statute in Delaware that would purport to authorize such a voting procedure, and I take note, as Wincorp points out, that its bylaws require a proxy to be in writing and
"suscribed" by the shareholder or his authorized attorney, something
that would seem at first blush to be difficult to accomplish by telegraphic
means.
I think, however, that this is a matter to be determined after the
election in the event that it should become necessary to do so. In the
first instance I think that it is the duty of the inspectors of election
to pass upon the validity of any votes cast. The number, if any, of
telegraphic proxies that are attempted to be voted, and the effect they
might have on the outcome of the election, will determine whether
there is an issue ripe for decision. There is nothing on the present
record as I see it, other than speculation, to indicate that Wincorp
shareholders are actually being led into throwing away their votes by
the suggestion attributable to the defendants that they may cast their
votes by telegraphic means. In the present context Wincorp is asking
the Court to rule in advance on the matter in which votes may be
cast at the forthcoming election. On the facts of this matter as they
have been presented I do not deem it appropriate to do so.
This, then, brings us to the main contention of Wincorp, namely,
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that Goodtab has been guilty of illegal vote buying. In brief, the basis
for this charge is as follows.
The named defendant Delvin G. Miller (better known in harness
racing circles as "Del Miller") is the owner of 54,000 shares of Wincorp. Miller, however, on September 15, 1983, granted a 90-day option to Goodtab to purchase these shares at a strike price of $41.50
per share. As a part of this option agreement Miller has given Goodtab an irrevocable proxy to vote the shares during the period of the
option. In return for this option Goodtab has paid Miller $20,000.
It is further provided that in the event that the defendant Goodman
is elected to the board of directors of Wincorp, Goodtab will pay Miller
an additional $17,000.
Wincorp says that this is vote buying, pure and simple. It says
that the obvious result of the option agreement between Miller and
Goodtab (the latter being Goodman's corporate vehicle for acquiring
and holding shares in Wincorp) is that for $20,000 Goodman has purchased the right to vote Miller's 54,000 share for himself as a candidate for election to Wincorp's board of directors. In fact, shortly
after the option agreement was consummated, Goodman announced
publicly his belief that he had sufficient votes to become elected to
Wincorp's board. That the purpose of Goodman was strictly to buy
the votes of Miller (as opposed to being a good faith option to purchase the shares) is evidenced, Wincorp says, by the stipulation that
Miller is to be paid an additional $17,000 when and if Goodman is
elected. This, says Wincorp, is to encourage Miller to go ahead and
vote the shares for Goodman anyway in the event that this Court should
rule that Goodman, through Goodtab, cannot vote the shares for some
reason.
Wincorp says that Goodman's illegal purpose is further evidenced
by the fact that Goodman, through Goodtab, agreed to a strike price
of $41.50 per share at a time when Wincorp was trading on the
American Stock Exchange for approximately $30 per share. Since Goodman, in Wincorp's view, could purchase shares on the open market
at a price of some $30 per share, it says that it is obvious that Goodman has no intention of causing Goodtab to exercise the option at

the $41.50 per share figure. Thus, Wincorp argues, his only obvious
purpose was to acquire Miller's voting rights in the shares for a
minimum of $20,000, or a maximum of $37,000 depending upon the
outcome of the election.
[1] Viewing the option agreement in thismanner, Wincorp contends that under our case precedents the shares may not be voted.
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For this proposition Wincorp relies on three decisions, all of which
dealt with purchased votes in the context of an election of directors
for corporate control. In Macht v. Merchant's Mortgage & Credit Co.,
Del.Ch., 194 A.19, 22 (1937), the Court stated that "[t]o allow voting
rights that are bought to be exercised is against public policy, and
would be in fraud of the other stockholders." Later, in Hall v. John
S. Isaacs &Sons Farms, Inc., DeI.Ch., 146 A.2d 602, 613 (1958) afinned,
Del.Supr., 163 A.2d 288 (1960), it was held that "[s]hareholder votes
may not be purchased for any consideration personal to the
shareholder."
Finally, in the more recent decision of Chew v. Inverness Management Corp., Del.Ch., 352 A.2d 426 (1976) a grotip of shareholders seeking control had purchased options from other shareholders at 10¢ per
share based upon option prices ranging anywhere from $20 to $80
per share. At the time the stock of the corporation had a negative
value or $3 per share. The options carried with them the right to use
the voting power of the shares. By the device of these option agreements
the insurgent group acquired sufficient voting power to elect their board
of directors by consent pursuant to 8 DeL C. § 228. In a challenge
to this election process former Chancellor Marvel voided the use of
the voting power thus acquired on the basis that the votes had been
purchased.
Wincorp argues that the ploy being utilized by Goodman here
is, in essence, the same that was rejected in Chew and violates the
same public policy considerations that dictated the decision in MacIht
and Hall. Accordingly, it asks that Goodtab be enjoined preliminarily
from voting Miller's 54,000 shares.
I am forced to concede that this argument of Wimcorp is strong
stuff. It gives me considerable pause to put the Court's blessing on
any contractual device by which one shareholder, for a flat cash payment, acquires the voting rights of another shareholder for the purpose of voting himself into the office of corporate director, regardless
of the other economic bona fides that might be present under the terms
of the option agreement. Once opened, the portals of potential abuse
would be subject to the ever-widening ingenuity of counsel. However,
the problem I have at this juncture is twofold.
For one thing, I fail to see where Wincorp has demonstrated any
likelihood that it will suffer any irreparable injury in the event that
the election of directors is permitted to run its course without intervention by the Court. Even in the event that the vote represented by
Miller's shares should prove to be critical to the outcome, the worst
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that can happen is that Goodman, with the assistance of Miller's shares,
may receive enough votes to be elected to Wincorp's board. Being
only one potential director out of nine, he certainly does not pose an

immediate threat to the control of the corporation. Should he receive
sufficient votes to be elected there will be an opportunity to challenge
his seating as a director without any immediate threat to the well-

being of the corporation during the interim.
This leads to the second drawback. Even in the absence of any
actual threat of immediate harm to the corporations there might well
be a basis for granting. injunctive relief against the use of the apparently
purchased voting rights on public policy considerations if Chew, Macht
and Hall still stood alone as our law on the subject. However, in the
recent decision of Schreiber v. Carney, Del.Ch., 447 A.2d 17 (1982) Vice
Chancellor Hartnett analyzed these three decisions and the precedents
upon which they were based and concluded that in these more modern
times the reasons which gave rise to the public policy considerations
on which Chew, Macht and Hall were decided have now become outmoded. 447 A.2d 25.
[2] The holding in Schreiber appears to be that an agreement between two shareholders which can be construed to be a purchase of
voting rights "should not be considered to be illegal per se unless the
object or purpose is to defraud or in some way disenfranchise the other
stockholders." 447 A.2d 26. Stated differently, this seems to imply
that where it can be established that there is some basis or justification for the agreement giving rise to the vote-buying accusation other
than a mere naked intent to purchase the voting rights of a shareholder,
the transfer or surrender of the voting rights may be permissible.
From my reading of Schreiber it appears to me that there are two
factors which tend to distinguish the facts of that case from the facts
of the present controversy. For one, I get the impression that in Schreiber
the challenged agreement was not between two shareholders as such,
but rather it was an agreement between the corporation, through its
management, and a shareholder, the propriety of which was submitted to the other shareholders for approval. Secondly, the agreement
in Schreiber was not so much a transaction in which one shareholder
gave another shareholder his voting rights in return"for a consideration as it was an agreement whereby one shareholder agreed to withdraw
its opposition to a plan of management in return for a consideration
given by the corporation.
Nonetheless, the rationale of Schreiber and its analysis of Chew,
Macht and Hall cast doubt on any general proposition that any and
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all vote buying agreements are illegal per se. In fact, Schrdber says that
"under our present law, an agreement involving the transfer of stock
voting rights without the transfer of ownership is not necessarily illegal and each arrangement must be examined in light of its object
and purpose." 447 A.2d 25.
Goodtab contends that the status of the present preliminary injunction record indicates without contradiction that the option agreement between Miller and Goodtab did not come about at the instigation of Goodman. Rather, Goodtab says that it was Miller who was
desirous of selling his stock; that it was Miller's broker who contacted
Goodman, not vice versa; that Goodman first attempted to purchase
the shares but Miller was unwilling to accept his offered price; and
that the idea for the option was that of Miller rather than Goodman
and was motivated by Miller's desire to eventually get the price he
was asking.
Under these presently unchallenged circumstances, coupled with
the indication in Schreiber that a vote-buying agreement is not illegal
per se in the absence of a clear showing of a fraudulent purpose or
an intent to disenfranchise other shareholders, and coupled also with
a failure of Wincorp to demonstrate any immediate irreparable injury
to the corporate enterprise in the event that Goodman receives enough
votes to be elected a director, I think it obvious that under the standards applicable to a grant of preliminary injunctive relief the present
application of Wincorp for the issuance of a preliminary injunction
to prevent Goodtab from voting Miller's shares must be denied.
Accordingly, for the reasons set forth herein, the application of
Wincorp for a preliminary injunction is denied. IT IS SO ORDERED.

