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must be a direct result of the division of the directors; and third, circumstances must be such that the shareholders are unable to vote to
terminate this division.
1.

Corporations

553(1)

In order for the Delaware statute authorizing the appointment
of a corporate custodian to be applicable, these conditions must exist:
(1) the corporation must be threatened with irreparable injury; (2)
the division of the directors respecting the management of the corporation must be a direct cause of the malady; and (3) circumstances
must be such that the shareholders are unable to terminate this division by vote. DEL. CODE ANN. tit. 8, § 226(a)(2) (1953).
2.

Corporations

553(1)

A corporation is threatened with irreparable injury when its two
directors are so divided respecting the management of the company
that the required vote for action necessary to its survival cannot be
obtained. DEL. CODE ANN. tit. 8, § 226(a)(2) (1953).
3.

Corporations

558

Where the court allows each of two directors to suggest a different party for consideration as a corporate custodian, only one should
be appointed. To do otherwise might set up the possibility that two
custodians appointed by the court to run the affairs of the corporation
might themselves become deadlocked.
Arthur G. Connolly, Jr., Esquire, and Henry E. Gallagher, Jr.,
Esquire, of Connolly, Bove, Lodge & Hutz, Wilmington, Delaware,
for plaintiff.
Clark W. Furlow, Esquire, of Katzenstein and Furlow, Wilmington,
Delaware, for defendant.
BROWN,

Chancellor.

[1] This action has been brought by one of the two shareholders
of the defendant, Dardanella Electric Corporation, for the purpose
of having a custodian appointed to manage the business and affairs
of the corporation under the authority of an order of this Court. The
action is brought pursuant to 8 Del. C. § 226 which authorizes this
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Court to appoint one or more persons to be custodians of a Delaware
corporation when, among other things, "[t]he business of the corporation is suffering or is threatened with irreparable injury because the
directors are so divided respecting the management of the affairs of
the corporation that the required vote for action by the board of directors
cannot be obtained and stockholders are unable to terminate this division." 8 Del. C. § 226(a)(2). Based upon the evidence presented at
trial, this is a case which calls for the corporate protection intended
by the statute.
While the complaint does not allege specifically which of the three
subparagraphs of § 226(a) the relief is being sought under, the allegations, as well as the evidence offered in support thereof, make it clear
that § 226(a)(2) is the provision of the statute applicable to the present
controversy. The language of § 226(a)(2) previously set forth requires
the existence of certain conditions in order for the authority of the
statute to be exercised. First, and as partially confirmed by Giuricich
v. Emtrol Corp., Del.Supr., 449 A.2d 232 (1982), the business of the
corporation must either be suffering or be threatened with irreparable
injury. (While it is not important here, I use the disjunctive because
it does not seem logical to speak of a business as "suffering . .. with
irreparable injury.") Second, the cause of the business malady must
stem directly from the fact that the directors are so divided respecting
the management of the affairs of the corporation that the vote required
for curative action by the board as a governing body cannot be obtained.
Third, circumstances must be such that the shareholders are unable
by shareholder vote to terminate the division between the directors.
Applied to the facts of this case, we have the following. Dardanella
Electric Corporation (hereafter "DECO") has only two shareholders
and two directors. One shareholder is the plaintiff, William 0. Hoban.
The other is the defendant Lee 0. Rensberger. Hoban and Rensberger
each own 50 percent of the stock of the corporation. Each is also a
director. Hoban is the chief executive officer of DECO who is in charge
of its day-to-day operation. Rensberger holds no office in the
corporation.
It is obvious that Hoban and Rensberger are at serious odds with
each other over the manner in which DECO's business has been
handled. Rensberger is irked over the fact that Hoban has allegedly
authorized the formation of certain subsidiary corporations without
his prior knowledge or consent. Hoban apparently has some ownership interests in these subsidiaries while Rensberger does not. Hoban
has also formed a corporation with two other employees of DECO
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to lease a computer to DECO, again without Rensberger's knowledge.
Rensberger has further complaints about members of Hoban's family
being on the company payroll, about extravagant corporate expenses,
and the like.
Hoban, on the other hand, charges that Rensberger will not meet
with him as a director (a charge which Rensberger, for his reasons,
concedes is true at this point). Hoban also charges that Rensberger
owes the corporation large amounts in personal loans which he is not
repaying, all of which has helped to put the corporation in its present
serious financial straits. There are other charges also, and there is
obviously a great deal of personal animosity between the two men
who, ideally, should be jointly guiding the fortunes of the company.
All of this aside, however, the real crux of the matter involves
DECO's source of working capital. DECO is a wholesaler of electrical supplies and equipment in California. It deals to a large extent
with builders and contractors. It operates through several subsidiary
corporations located throughout California. In order to do this, DECO
depends heavily on loans and a line of credit balanced against its
accounts receivable.
At present DECO has a contractual arrangement with one banking entity which guarantees it a source of needed funds through
September. However, Hoban has negotiated a new arrangement with
another banking institution which would extend DECO's line of credit
by $1.1 million over the present $6.4 million line that it has with its
current banker, and which would guarantee it an interest rate of over
1 percent less than the interest it is paying its present banker. The
switch from one banker to the other, which Hoban urgently favors,
would save DECO more than $100,000 per year in interest. The
increase line of credit would also make available funds which, according to Hoban, are needed by July 1, 1984, in order for DECO to
meet some $600,000 in obligations coming due on that date. Otherwise, according to Hoban, DECO will go under.
The proposed new arrangement with the new banker requires the
approval of Rensberger as a director. He refuses to give it. While
conceding that it would be a better financial arrangement than the
one that DECO now has, Rensberger takes the position that he has
suffered various inequities at the hands of Hoban over the years brought
about mainly by the fact that Hoban is an officer of DECO while
he is not. Indeed Rensberger attributes much of his current personal
financial misfortune to Hoban's handling of the company. Accordingly,
he will not give his consent to the switch in company bankers unless
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Hoban is willing to meet certain demands on his part, one of which
is that Hoban resign as the chief executive officer of DECO in favor
of another DECO employee.
This factor, I think, is sufficient under the circumstances, to
warrant the appointment of a custodian. On the evidence, and however

the problem came about, I am convinced that the corporation has an
immediate need to make new financing arrangements. Even if there
is no immediate crisis on July 1 as Rensberger suspicions, there will
be a need to have some new arrangement in place by September, only
three months away. This is because the current banker for the company no longer wishes to retain DECO as a customer after the present contract expires. I draw this conclusion from the testimony of
both Hoban and Rensberger.
DECO has some 145 employees and has annual sales in the vicinity
of $45 million. It cannot operate without its accounts receivable financing. Some change in financing arrangements is needed promptly if
it is to continue in business. The dispute between its only two directors and shareholders is an acrimonious one. I cannot reasonably foresee
any resolution of their personal differences in the immediate future
based upon my observations at trial. And the personal dispute between
the two has clearly carried over to their positions as directors. Regardless
of who may ultimately prove to be right or wrong in this dispute,
the fact remains that the dispute has created an impasse on DECO's
board, and it is with this fact that the Court must deal.
[2] Accordingly, I find that DECO is threatened with irreparable
injury because its two directors are so divided respecting the management of the company that the required vote for action necessary to
its survival cannot be obtained. Since the two directors are each a
50 percent shareholder of the corporation, it follows that the division
of the board which threatens irreparable injury to DECO cannot be
cured by action of the shareholders. Thus, the requirements of §
226(a)(2) have been met and thus the basis for my decision that the
interests of DECO require that a custodian be appointed.
As to the person to be named custodian, Hoban has proposed
the name of James W. Mitchell, a former president of a division of
United Technologies. He is said to be a man with considerable
experience in corporate management and one who even Rensberger
agrees is a competent businessman. Hoban suggests him as one who
is also impartial. He states that on the advice of counsel he has not
discussed any of the differences between him and Rensberger with
Mitchell. He states that he has no idea as to which way Mitchell might
be inclined to go on any of the corporate problem areas. Mitchell
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apparently knows both Hoban and Rensberger, and he has indicated
to Hoban that if appointed by the Court he would be willing to serve
in an effort to help them out.
Rensberger concedes that he has no present basis to doubt
Mitchell's impartiality. However, he feels that a Mr. Grigsby should
be designated as a co-custodian along with Mitchell in the event that
Court intervention in the situation is found to be appropriate. He feels
that Mitchell is closer to Hoban than he is to him and he fears that
if Mitchell is appointed alone that which Hoban is seeking for the
corporation will be achieved without Rensberger receiving the
reasonable concessions which he says he is after.
Hoban, in turn, objects to Grigsby. While concededly an able
person, Grigsby is nonetheless a friend of Rensberger from high school
days. He has loaned Rensberger money on occasion. Hoban fears that
Grigsby will be inclined to side with Rensberger's point of view and
thus produce a possible deadlock between the custodians on various
matters if both Grigsby and Mitchell are appointed.
[3] On this point I agree with Hoban. I do not think it wise
to set up the possibility that custodians appointed by the Court under
§ 226 to run the affairs of a deadlocked corporation may themselves
become deadlocked. I think that for present purposes one custodian
is enough and that he be "empowered to act only in situations in
which the board of directors of [DECO] have failed to reach a
unanimous decision on any issues properly before them." Giuridch
v. Emtrol Corp., supra at 449 A.2d 240.
On the present record, I am inclined to appoint Mitchell. However,
I am receptive to Hoban's offer to first permit Rensberger to inquire
into the feasibility of naming Mitchell as the custodian. This includes
affording Rensberger the opportunity to depose Mitchell if he so desires,
provided, of course, that any such deposition is not conducted in a
harassing fashion designed to drive him away. After all, I do view
Mitchell as an impartial volunteer at this point.
Accordingly, while I have concluded that a custodian is needed
for DECO, and while it is my present intention to appoint Mitchell
to the post, I shall refrain from signing the form of order submitted
on behalf of Hoban until June 19, 1984 so as to enable Rensberger
to briefly investigate Mitchell's qualifications.
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KIRKLAND v. INTERNATIONAL COMMUNITY CORP.
No. 7577
Court of Chancery of the State of Delaware, New Castle
May 29, 1984
Plaintiff David J. Kirkland was elected sole director of defendant
International Community Corporation by vote of the International
Community Corporation proxies held by two banks on stock pledged
for a loan by another named defendant, William J. Levitt. Kirkland
filed this action pursuant to Del. Code Ann. tit. 8, § 225 (1981), seeking a determination of the validity of his election. Kirkland moved
for and was granted an order expediting discovery and setting an early
hearing date. Defendants then filed a motion to stay on the grounds
that plaintiff's action was only the latest of several actions already
pending in New York, that the same basis underlay all the claims,
and that resolution should first be permitted in the New York courts.
The court of chancery, per Vice-Chancellor Burger, held that the
defendant's motion for a stay should be denied. The court found that,
although there would be no stay as a matter of right by reason of
the prior actions pending in New York, it did have discretion to grant
a stay based upon the facts and circumstances of each case. Here,
factors militating in favor of granting the stay were the same underlying transaction in both jurisdictions, the fact that New York law might
be applicable to a portion of the Delaware proceeding and the fact
that none of the witnesses resided in Delaware. Supporting denial of
the motion was the right of any stockholder or director of a Delaware
corporation to apply to the chancery court, pursuant to Del. Code Ann.
tit. 8, § 225 (1981), for a summary adjudication of the validity of
any election of any director, the promptness of such a summary proceeding compared with the New York litigation which would be conducted in the normal course, the failure of clear authority for any director to act on behalf of International Community Corporation until
this issue is resolved, and a question of whether the New York courts
would in any event adjudicate a question of internal governance of
a Delaware corporation. The weight of factors was perceived by the
court to be in plaintiff's favor and defendant's motion for a stay was,
therefore, denied.
1.

Action

0

69(2), 69(4)

A Delaware action will not be stayed as a matter of right by reason
of a prior action pending in another jurisdiction involving the same
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parties and the same issues. A stay may be warranted, however, by
facts and circumstances sufficient to move the discretion of the court.
Such discretion should be exercised freely in favor of the stay when
there is a prior action pending elsewhere, in a court capable of doing
prompt and complete justice, involving the same parties and issues.
2.

Abatement and Revival

0

4

Litigation should be confined to the forum in which it is first
commenced. Defendant should not be permitted to defeat plaintiff's
place of forum in a pending suit by commencing litigation involving
the same cause of action in another jurisdiction of its own choosing.
3.

Action

C=- 69(1), 69(2)

Factors militating in favor of granting a stay include: (1) previously
filed actions in another jurisdiction based on the same underlying transaction; (2) the other jurisdiction's law may be applicable to a portion
of the Delaware proceeding; and (3) none of the witnesses reside in
Delaware.
4.

Corporations

C

283(3)

Any stockholder or director of a Delaware corporation may apply
for a determination of the validity of any election of any director. DEL.
CODE ANN. tit. 8, § 225 (1981).
Norman M. Monhait, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiff.
Jack B. Jacobs, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

Plaintiff, David L. Kirkland ("Kirkland'), filed this action on April
24, 1984 pursuant to 8 Del. C. § 225 seeking a determination that he
is the validly elected sole director of defendant International Community Corporation ("ICC"). The other named defendants are William
J. Levitt ("Levitt"), Edward Cortese and Edward G. Donnelly, the
three directors of ICC prior to their alleged removal on April 20, 1984.
Based upon the ex parte application of plaintiff, an order was entered
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granting expedited discovery and setting June 4, 1984 as the hearing
date on this matter. Defendants thereafter friled a motion to stay on
the grounds that plaintiff's § 225 action is the latest of several actions
already pending in New York and that the underlying basis for all
of these claims is a debtor-creditor dispute which should be allowed
to be resolved in the New York courts. This is the decision, following
briefing and oral argument, on defendants' motion to stay.
In 1980, Levitt, a real estate developer, borrowed approximately
$20 million from Centerre National Bank Association ("Centerre")
and National Westminster Bank, U.S.A. ("Westminster") (collectively,
"the Banks"). The loan was secured by, among other things, mortgages on Levitt's estate known as "La Colline" and yacht as well
as Levitt's pledge of all of the outstanding stock of ICC. The Banks
were granted irrevocable proxies to vote the ICC stock in connection
with the pledge agreement. Levitt defaulted on the loan in July, 1981.
Some of the collateral subsequently was liquidated and in August, 1982,
Levitt delivered the deed to La Colline to the Banks' nominee.
In January, 1984, Levitt filed the first of the New York actions
that form the basis for defendants' motion to stay (the "Levitt Action").
The complaint in the Levitt Action names the Banks and their nominee
as defendants and alleges, among other things, that (i) Levitt's delivery
of the deed to La Colline either satisfied the outstanding loan or required
the Banks to foreclose on La Colline before proceeding against any
other collateral, and (ii) the Banks are wrongfully interfering with ICC's
contract to sell certain real estate property to a Mr. William Frederick
by attempting to sell the pledged ICC stock to Mr. Frederick.* In
March, 1984, the Banks filed two actions against Levitt. The first,
referred to by the parties as the "Centerre Action", seeks an order
restraining Levitt from impairing the value of any collateral securing
the loan and from amending ICC's governing documents or selling
or disposing of ICC's assets at less than fair value. The second action,
referred to by the parties as the "Westminster Action", seeks the
foreclosure sale of La Colline.
Defendants contend that this § 225 action is an effort by the Banks
to "end run" the prior filed New York actions, They argue that the
Banks' right to exercise the proxies by which Kirkland was elected
* Levitt moved to amend his complaint on March 13, 1984 and, before a
decision was rendered on that motion, Levitt moved to amend again on May 25,
1984. If the second motion to amend is granted, the Levitt Action will include ICC
as a plaintiff and will seek an order restraining the Banks from "instituting" Kirkland
as the sole director of ICC.
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director of ICC turns upon the Banks' right to proceed against other
collateral before attempting to satisfy their loan through the sale of
La Colline. The "collateral priority" issue will be resolved in the Levitt
Action. Defendants also point to the fact that Delaware's only connection with this dispute is the fact that ICC is a Delaware corporation;
the witnesses are not Delaware residents; and Delaware law would
not govern the construction of either the loan agreement or the stock
pledge agreement.
Plaintiff responds that neither Kirkland or ICC is a party to any
of the New York actions** and the relief sought here-a determination that Kirkland is the validly elected director of IC C-is not being
sought in New York.*** Plaintiff argues that this action should not
be stayed because it is a summary proceeding scheduled to be heard
on June 4, 1984, whereas, in the New York action, there has been
no discovery taken, preliminary motions have been filed which
automatically stay discovery and final resolution on the merits may
be many months away.
[1, 2] The policy considerations and factual analysis that go into
a decision on a motion to stay are set forth in fclWane Cast Iron P.
Corp. v. McDowell-Welman E. Co., Del. Supr., 263 A.2d 281, 283 (1970):
[A] Delaware action will not be stayed as a matter of
right by reason of a prior action pending in another jurisdiction involving the same parties and the same issues; . . .
such stay may be warranted, however, by facts and circumstances sufficient to move the discretion of the Court;
. . . such discretion should be exercised freely in favor of
the stay when there is a prior action pending elsewhere, in
a court capable of doing prompt and complete justice,
involving the same parties and the same issues; . . . as a
general rule, litigation should be confined to the forum in
which it is first commenced, and a defendant should not be
permitted to defeat the plaintiff's choice of forum in a pending suit by commencing litigation involving the same cause
of action in another jurisdiction of its own choosing; . . .
** Neither plaintiff or the Court was aware of the latest motion to amend fided
in the Levitt Action until after oral arguments on the pending motion to stay.
*** Three weeks after this complaint was filed, Levitt renewed his motion for
a preliminary injunction in the Levitt Action. The renewed motion seeks an order,
inter alia, enjoining the Banks from attempting to assume control of ICC. All papers
responsive to that renewed motion were filed by May 24, 1984. However, there has
been no indication as to when the renewed motion will be decided.
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these concepts are impelled by considerations of comity and
the necessities of an orderly and efficient administration of
justice.
[3, 4] Several factors militate in favor of granting this stay: (1)
the prior filed New York actions are based on the same underlying
transaction; (2) New York law may be applicable to a portion of the
Delaware proceeding; and (3) none of the witnesses reside in Delaware.
However, the Delaware action is a summary statutory proceeding.
Pursuant to 8 Del. C. § 225, any stockholder or director of a Delaware
corporation may apply to this Court for a determination of the validity
of any election of any director. Plaintiff has availed himself of this
statutory right and has reason to expect a prompt adjudication in keeping with the summary nature of a § 225 proceeding. The New York
actions, by contrast, are not proceeding on an expedited basis and
no one can predict how long it will be before the New York claims
are decided. Until that time, neither Kirkland or the directors he purported to replace will have undisputed authority to act on behalf of
ICC. This impasse may adversely affect third parties attempting to
do business with ICC as well as the company itself. Moreover, it is
not clear that the New York courts would adjudicate a question of
internal governance of a Delaware corporation even if such relief were
requested.
Levitt's renewed motion for a preliminary injunction and his
second motion to amend the complaint in the Levitt Action are not
dispositive. First, both motions were filed after the Delaware action.
Second, there still is no evidence that the New York courts will be
able to act as promptly as this Court. The New York actions are not
summary proceedings and it is reasonable to expect that litigation conducted in the normal course in any jurisdiction will take significantly
longer to resolve than the limited § 225 proceeding instituted here.
For the foregoing reasons, defendants' motion for a stay is denied.
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LEWIS v. DAUM
No. 6733
Court of Chancery of the State of Delaware, New Castle

May 24, 1984
Plaintiff-stockholder Lewis filed this derivative action against defendants Zapata Corporation, its six directors (at time of filing), David
H. Murdock (a Zapata director at the time of the disputed transaction), and International Mining Corporation (IMC). Plaintiff alleged
that defendant's stock repurchase of Zapata stock held by IMC and
Murdock was improper, unnecessary, a waste of corporate assets, and
a fraud upon Zapata. Defendants moved to dismiss this action pursuant to Chancery Court Rule 23.1 as plaintiff allegedly failed to plead
with particularity adequate reasons justifying his failure to make a
demand on the board of directors for the action he desired.
The court of chancery, per Chancellor Brown, applied the new
reasonable doubt standard governing demand-excused cases as enunciated in Aronson v. Lewis, 473 A.2d 805 (Del. 1984). The standard
requires that plaintiff create a reasonable doubt (1) that directors are
disinterested and independent, and (2) that the challenged transaction
was otherwise the product of a valid exercise of business judgment.
Plaintiff failed to allege facts with the requisite particularity
necessary to demonstrate the futility of a demand.
1.

Corporations

0

206(2)

The right of a stockholder to bring a derivative action does not
come into being until the stockholder has made a demand on the corporation to institute suit and the demand has been refused, unless
plaintiff-stockholder has demonstrated through allegations in the complaint that such a demand would be futile. DEL. CH. CT. R. 23.1.

2.

Corporations

0= 206(4)

Stockholder's demand upon corporate directors prior to filing a
derivative action would be excused as futile where directors are under
an influence which sterilizes their discretion such that they cannot be
considered proper persons to conduct litigation on behalf of corporation. DEL. CH. CT. R. 23.1.
3.

Corporations

C

206(4)

In order to bring a demand-excused derivative action, stockholders
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must meet the more difficult burden of the reasonable doubt standard
which requires that plaintiff create a reasonable doubt (1) that the directors are disinterested and independent, and (2) that the challenged
transaction was otherwise the product of a valid exercise of business
judgment.
4.

Corporations

C

206(4), 211(5)

When only one board member stands to benefit from a stock repurchase, there is a failure to allege particularized facts supporting a breach
of fiduciary duty claim which would tend to sterilize the discretion
of those approving the transaction.
5.

Corporations

C--"

206(4)

A mere allegation that a transaction by the directors constituted
a wrong to the corporation does support charge of breach of fiduciary
duty so as to demonstrate futility of making a demand on the board.
6.

Corporations

C---

312(5), 314(2)

Barring fraud or unfairness, a stock repurchase is not rendered
illegal because the motivation is to eliminate a substantial number of
shares held by a stockholder at odds with management policy.
7.

Corporations

0= 211(6), 312(5)

A naked allegation in a complaint that a premium was paid to
repurchase shares does not automatically state a wrong without more.
8.

Corporations

C---

206(4)

In determining demand futility in a derivative action, the court
will not accept as sufficient plaintiff-stockholder's contention that the
institution of an action would require the present directors to sue
themselves; such acceptance would effectively abrogate Rule 23.1. DEL.
CH. CT. R. 23.1.
Samuel R. Russell, Esquire, of Biggs and Battaglia, Wilmington,
Delaware, and Irving Bizar, Esquire, of Pincus, Ohrenstein, Bizar,
D'Alessandro & Solomon, New York, New York, for plaintiff.
Charles F. Richards, Jr., Esquire, and Samuel A. Nolen, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware, for individual
defendants.
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Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant Zapata Corporation.
BROWN,

Chancellor

This stockholder's derivative action was filed by the plaintiff, Harry
Lewis, purportedly on behalf of the Zapata Corporation ("Zapata").
Named as defendants are Zapata, the six directors of Zapata at the
time of the filing of the complaint, David H. Murdock (a director
of Zatata [sic] at the time of the transactions in dispute), and International Mining Corporation ("IMC"). The plaintiff challenges a repurchase by Zapata of shares of its stock held by IMC and David H.
Murdock. Essentially, the plaintiff alleges that the stock repurchase
was improper, unnecessary, a waste of corporate assets, and a fraud
upon Zapata.
Several motions to dismiss have been filed by the defendants.
Zapata and the individual defendants other than Murdock have moved
to dismiss pursuant to Rules 23.1 and 41(b), IMG and Murdock have
moved to dismiss pursuant to Rules 23.1 and 12(b)(6), and all the
defendants other than Zapata have moved to dismiss pursuant to Rules
12(b)(2), 12(b)(4), and 12(b)(5). The parties, however, have chosen
not to brief the motions involving personal jurisdiction and insufficiency of both process and service of process at this time. For that
reason, this decision will deal only with the issue raised in the briefing, that is, whether the plaintiff has pleaded with particularity adequate reasons justifying his failure to make a demand on the board
of directors, as required by Chancery Court Rule 23.1.
[1] Chancery Court Rule 23.1 provides in relevant part:
"In a derivative action brought by one or more shareholders
. . . to enforce a right of corporation . . . [t]he complaint
shall also allege with particularity the efforts, if any, made
by the plaintiff to obtain the action he desires from the directors or comparable authority and the reasons for his failure
to obtain the action or for not making the effort."
Thus, it is clear that the right of a stockholder to bring a derivative
action does not come into being until he has made a demand on the
corporation to institute a suit and the demand has been refused or
unless he has demonstrated through the allegations of his complaint
that such a demand would have been futile. Stepak v. Dean, Del.Ch.,
434 A.2d 388 (1981); Malonado v. Flynn, Del.Ch., 413 A.2d 1251
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(1980); rev'd on other grounds, Zapata Corp. v. Maldonado, Del.Supr., 430
A.2d 779 (1981).
[2, 3] In March of this year, the Supreme Court pronounced
a new standard to govern demand-excused cases. See Aronson v. Lewis,
Del. Supr., 473 A.2d 805 (1984) (No. 203, 1983, March 1, 1984). The
Supreme Court indicating that it was filling in a gap that had been
left unanswered in Zapata, dealt with the specific issue of when demand
is futile, and, therefore excused. After a review of prior decisions in
Delaware on the subject, the Supreme Court found the theme emerging from them to be that where directors are under an influence which
sterilizes their discretion, those directors cannot be considered proper
persons to conduct litigation on behalf of the corporation. In such a
case, demand would be futile. However, the Supreme Court rejected
the test that only a "reasonable inference" need be shown that the
business judgment rule would not apply. See, Lewis v. Aronson, Del.Ch.,
466 A.2d 373 (1983). Henceforth, the Court held, in order to persuade the trial court that the directors could not properly apply their
business judgment because of influences surrounding the transaction,
the plaintiff must create a reasonable doubt (1) that the directors are
disinterested and independent and (2) that the challenged transaction
was otherwise the product of a valid exercise of business judgment.
Aronson, slip op. at 19. Obviously, the new reasonable doubt standard
imposes a tougher burden on a plaintiff who seeks to be excused from
making a demand.
Having stated the legal parameters that govern this case, I now
consider the alleged reasons in support of demand futility. By his complaint, the plaintiff states his reasons as follows:
"(a) All of the directors are named as defendants herein and
they have participated in, expressly approved and/or
acquiesced in and are therefore personally liable for the wrongs
complained of herein.
"(b) Institution of this action by the present directors
would require the defendant directors to sue themselves,
thereby placing the the conduct of this action in hostile hands
and preventing its effective prosecution."
In support of his first argument, the plaintiff claims that the law
of this jurisdiction does not require a demand when the Board of Directors causes and approves of the alleged wrong. This is so, he contends, because if the plaintiff prevails, each director would be personally liable. Plaintiff relies primarily upon Dann v. Chrysler, Del.Ch.,
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174 A.2d 696, 700 (1961) and Fleer v. Frank H. Fleer Corp., Del.Ch.,
125 A.411 (1924).
Admittedly, those two cases contain language that might support
a finding of demand of futility in the present case. However, the last
word on this subject is Aronson and to the extent that those decisions
may be said to conflict with Aronson, they must be rejected. In Aronson,
the plaintiff similarly argued that the directors were disqualified from
passing on a shareholder's demand because they had all approved of
an allegedly wasteful agreement. The Supreme Court found such an
allegation to be conclusory at best. "In Delaware," it ruled, "mere
directorial approval of a transaction, absent particularized facts supporting a breach of fiduciary duty claim, or otherwise establishing the
lack of independence of disinterestedness of a majority of the directors, is insufficient to excuse demand." Aronson, slip op. at 25.
[4] Transposing the above principle to this case, I do not find
the complaint to allege any particularized facts that would taint the
approval of the directors and therefore excuse demand. The facts do
not demonstrate that a majority of the Board was interested in the
stock repurchase. Indeed, only one member of the Board at the time,
namely Murdock, stood to benefit. There are also no particularized
facts supporting a breach of fiduciary duty claim which would tend
to sterlize [sic] the discretion of those who approved of the transaction.
[5] The plaintiff argues, though, that the nature of the transaction is clearly improper. This, I suppose, can be said to translate into
a breach of fiduciary duty charge which, if true, would disqualify a
director from arguing that he "merely approved" of a transaction.
In this respect, the nature of the alleged wrong must be considered.
The problem is that unless a claim is worthless on its face, it necessarily
alleges conduct harmful to the corporation. If, by plaintiff's merely
alleging directorial impropriety the directors are to be presumed
incapable of exercising sound judgment, Rule 23.1 would become virtually meaningless. In re Kauffman Mutual Fund Actions, 1st Cir. 479
F.2d 257, 265 (1973). Thus, merely alleging that the transaction
approved by the directors constituted a wrong to the corporation does
not rise to a charge of breach of fiduciary duty such as would
demonstrate the futility of making a demand on the Board.
[6, 7] Moreover, there is case law in this State which holds that
a stock repurchase is not rendered illegal simply because the motivation for the repurchase is to eliminate a substantial number of shares
held by a stockholder at odds with management policy, provided that
the transaction is clear of any fraud or unfairness. Kors v. Carg, Del.Ch.,
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158 A.2d 136 (1960); also see Propp v. Sadacca, Del.Ch., 175 A.2d
33 (1961); Cheff v. Mathes, Del.Supr., 199 A.2d 548 (1964). Thus,
I think it fair to say that the specific allegation in the complaint that
a premium was paid to repurchase shares from IMC does not
automatically state a wrong in Delaware without more. See, e.g., Cheff
v. Mathes, supra, where the repurchase price paid to a stockholder
likewise exceeded the market price. Furthermore, the allegation that
the repurchase was done to entrench management is conclusory. That
may have been the reason. However, it may also be that the directors, in their honest business judgment, may have eliminated what
appeared to be a threat to the future of the business at a price that
they thought reasonable. There may be other reasons. I cannot find
on the facts alleged that the approval by the directors of the alleged
wrongful transaction would have sterilized their discretion had a later
demand been made.
[8] The plaintiff's second reason for failing to make demand
is that the institution of such an action as this by the present directors
would be to require them to sue themselves. This argument merits
no lengthy discussion. It was rejected outright in Aronson. As to such
an argument the Supreme Court stated that "[i]ts acceptance would
effectively abrogate Rule 23.1 and weaken the managerial power of
directors." Aronson, slip op. at 28.
I conclude, therefore, that the plaintiff Lewis has failed to allege
facts with the requisite particularity which would create a reasonable
doubt that a majority of the directors were disinterested or independent. That being the case, I cannot find that demand would have been
futile had it been made. The motion to dismiss is granted.
IT IS SO ORDERED.
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MERRILL LYNCH PIERCE FENNER & SMITH, INC.
v. SUN K. SHIN
No. 7424
Court of Chancery of the State of Delaware, New Castle
June 13, 1984
Plaintiff, Merrill Lynch Pierce Fenner & Smith, Inc. (Merrill
Lynch), filed a motion for reargument of the court's opinion ofJanuary
12, 1984, in which the court denied Merrill Lynch's application for
a temporary restraining order.
Plaintiff argued three grounds in support of its motion for reargument. First, that the court misconstrued the meaning and effect of
the authorities submitted by plaintiff. Second, that the defendant's
representations to the court about the availability of expedited arbitration proved to be false. Third, that the harm which Merrill Lynch
sought to avoid by seeking the aid of the court has been compounded.
The court of chancery, per Vice-Chancellor Longobardi, held that:
(1) an inadvertent reference to unfounded facts in the authorities cited
by plaintiff were not substantial enough to affect the outcome of the
case; (2) the court did not rely on any misrepresentation in reaching
its decision; and (3) plaintiff's final argument was irrelevant to the
dispute in question. For these reasons, Merrill Lynch's motion for
reargument was denied.
1.

Motions

C

39

Generally, a motion for reargument will not be granted unless
it appears that there is some decision or some principle of law which
would have a controlling effect and which has been overlooked or there
has been a misapprehension of the law or of the facts that would change
the outcome of the decision.
2.

Motions

0

39

A motion for reargument is not designed to accommodate a reargument of matters which were previously considered and determined.
Arthur G. Connolly, Jr., Esquire, and Henry E. Gallagher, Jr.,
Esquire, of Connolly, Bove, Lodge & Hutz, Wilmington, Delaware,
for plaintiff.
Peter M. Sieglaff, Esquire, of Potter Anderson & Corroon, Wilmington,
Delaware, for defendant.
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Vice-Chancellor

Presently before the Court is a motion by the Plaintiff, Merrill
Lynch Pierce Fenner & Smith, Inc. ("Merrill Lynch") for reargument of the Opinion dated January 12, 1984, in which the Court denied
Merrill Lynch's application for a temporary restraining order. The
Court also stayed this action and directed the parties to proceed
immediately to arbitration. According to the Plaintiff, the grounds for
this motion are that:
(1) The Court misconstrued the meaning and effect of the
authorities submitted by Plaintiff;
(2) The Defendant's representations to the Court about the
availability of expedited arbitration have proven to be false;
(3) The irreparable harm which Merrill Lynch sought to avoid
by seeking the aid of this Court has now been compounded by the
departure of three additional Merrill Lynch employees who have also
removed Merrill Lynch's confidential documents. Before dealing with
each of these issues seriatim, it is first appropriate to set out the legal
standards for this type of motion.
[1, 2] Generally, a motion for reargument will not be granted
unless it appears that there is some decision or some principle of law
which would have a controlling effect and which has been overlooked
or there has been a misapprehension of the law or of the facts that
would change the outcome of the decision. 56 Am.jur.2d Motions §
27 (1971); 60 C.J.S. Motions & Orders § 40 (1969). The motion is not
designed to accommodate a reargument of matters which were
previously considered and determined. Red Mill Farms Property Owners
Association, Inc. v. County Council of Sussex County, Del. Ch., C.A. No.
941-S, Longobardi, V.C. (Feb. 17, 1984); 60 C.J.S. Motions & Orders
§ 40 (1969).
The Plaintiff first argues that a passage in the Opinion is incorrect and, therefore, the Court should reconsider the law. That passage,
referring to Plaintiff's cited authorities, is as follows:
These cases, however, appear to have little precedential value.
In the Branson, Pilon, Roodveldt, Carlin, Carnevale and Kahn
cases,' for instance, there is no mention of arbitration and
1. Merrill Lynch Pierce, Fenner &Smith, Inc. v. Branson, N.J. Supr., No. 82-3136

(June 24, 1982); Merrill Lynch, Pierce, Fenner & Smith v. Pilon, Pa.C.P., No. - (Aug.
23, 1983, and Sept. 7, 1983); Merrill Lynch, Pierce, Fenner & Smith v. Roodveldt, Pa.G.P.,
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no legal disposition of that issue. It was not even mentioned.
The cases appear to be ex parte orders in which injunctions
against the employees' actions were granted but they do not
resolve the arbitration issue we have in the case sub judice.
Merrill Lynch Pierce Fenner & Smith v. Shin, Del.Ch., C.A. No. 7424,
at 4-5, Longobardi, V.C. (Jan. 12, 1984).
Although the Plaintiff is technically correct in stating that Branson,
Kahn and Roodveldt, three of the six cited cases, did briefly mention
arbitration and even though both sides may have been represented
by counsel in those decisions 2 the Court still finds that those cases
have little precedential value. As the Defendant points out, none of
those cases suggest that any consideration was given to the decision
in Moses H. Cone Memorial Hosp. v. Mercury Const., 460 U.S. 1,
103 S. Ct. 927, 941-42 (1983), a decision from the United States
Supreme Court that the Court found most persuasive. Branson and
Kahn were decided before Moses H. Cone and did not have the benefit
of the Supreme Court's analysis. Roodvel0t contained no mention of
Moses H. Cone nor did it mention the United States Arbitration Act.
As a result, the inadvertent reference to unfounded facts in those cases
is not sufficiently substantively material to affect the outcome of this
case.

Next, the Plaintiff argues that the Court was influenced by an
affidavit that has now been proven wholly inaccurate. In that regard,
says the Plaintiff, Defendant's counsel led the Court to believe that
this case could be heard expeditiously by reading into the record an
affidavit of one Edward Morris of the New York Stock Exchange.
Relying on this representation, the Plaintiff sent a telegram to Edward
Morris demanding immediate arbitration. The Plaintiff contends that
as of the filing date of this motion (one week after the judgment),
there was no action taken by the New York Stock Exchange and no
reply to the demand letter. Furthermore, claims the Plaintiff, Defendant Shin had not complied with a discovery request within one week
of when it was made.
After a review of the affidavit of Edward Morris, though, I observe
No. 83-09272 (June 23, 1983, and July 7, 1983); Dean rittr Reynolds, Inc. v. Carlin,
D.N.J., No. 83-4417 (Nov. 18, 1983); Aferrill L)ch, Pierce, Fenner & Smith v. Carnevale,
Pa.C.P., No. 83-10560 (July 20, 1983, and August 31, 1983); Merrill Lynch, Pierce,
Fenner & Smith v. Kahn, N.J.Supr., No.
- (Oct. 18, 1982).
2. The discrepancies are due in large part to the limited time available.
Acknowledging the urgency of the situation, I issued the Opinion one day after the
date of submission.
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that he merely stated that there have been instances where the Exchange
has convened a panel within a day of being asked to do so. He did
not say that this particular case could be heard on one day's notice.
The Court, then, did not rely on a misrepresentation in reaching its
decision. I also note that the evidence indicates the Defendant has
reasonably complied procedurally with the Order of this Court and
has exhibited an intent towards expedited arbitration. In fact, the Defendant initiated the arbitration proceeding on January 9, 1984, four days
before the Plaintiff's request. It appears, therefore, that the Defendant has complied with the Opinion which ordered the parties "to
proceed to arbitration immediately." Moreover, as I indicated in the
Opinion, Merrill Lynch knowingly elected arbitration when it drafted
the employment agreement. It should not now be heard to complain
about a dispute resolution mechanism it chose in the first place. It
should have known that arbitration proceedings involving the New
York Stock Exchange cannot always be commenced instantaneously.
For all these reasons, I find that Plaintiff's second argument does not
rise to the level needed to grant a motion for reargument.
Finally, in what appears to be its weakest argument, Merrill Lynch
argues that the Opinion has "opened the floodgates" to further
irreparable harm. Apparently, three additional account executives at
Merrill Lynch's Wilmington office left on the morning after the Court
issues its Opinion. Merrill Lynch believes that these persons have also
removed confidential information. It now requests the Court to "stem
the tide" by granting this motion.
Although Merrill Lynch may be justifiably concerned, I conclude
that these defections are irrelevant to the dispute between Defendant
Shin and Merrill Lynch.
Plaintiff's motion for reargument is denied.
IT IS SO ORDERED.
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SCHLOSSBERG v. FIRST ARTISTS PRODUCTION CO.
No. 6670
Court of Chancery of the State of Delaware, New Castle
May 22, 1984
Plaintiff Schlossberg brought a class action suit against The First
Artists Production Company, Ltd., and four former directors alleging
an improper cash-out merger resulting from inadequate cash-out price,
lack of valid business purpose, failure to disclose and breach of fiduciary
duty. In this order denying plaintiff's motion for interim relief, the
court of chancery, per Vice-Chancellor Longobardi, held that if the
sole issue were fairness of price, the plaintiff was essentially requesting
an advisory opinion on the standing of plaintiff class members. The
court will not render an advisory opinion. The court further held that
the nondisclosure issue was not viable and as such failure to surrender
stock was solely plaintiff's responsibility. As such, interim relief was
denied. The court also indicated that in a cash-out merger subject
to the approval of a majority of the minority stockholders, minority
stockholder who voted in favor of or accepted benefit of the merger
surrendered standing to be members of the class in a class action suit
where the sole issue is fairness of the cash-out price.
1.

Constitutional Law C

69

The court will not render an advisory opinion in advance of litigation or in the absence of a factual situation giving rise to an imminent
controversy between the parties.
2.

Corporations

0

583, 591

In a cash-out merger subject to the approval of a majority of the
minority stockholders, a minority stockholder who votes in favor of
or accepts the benefit of a merger surrenders standing to be a member
of the class of plaintiffs in a class action suit where the sole issue is
fairness of the cash-out price.
3.

Interest

0

49

Where the period of delay in turning in stock for a cash-out merger
is caused solely by plaintiff, fairness requires that no interest be awarded
for that period.
Kevin E. Walsh, Esquire, and Irving Morris, Esquire, of Morris &
Rosenthal, Wilmington, Delaware, for plaintiff.
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Robert K. Payson, Esquire, and John E. James, Esquire of Potter
Anderson & Corroon, Wilmington, Delaware, for defendant FA
Merging Company.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant First Artists Production
Company, Ltd.
LONGOBARDI,

Vice-Chancellor

Plaintiff Norman M. Schlossberg commenced this litigation on
January 5, 1982, as a purported class action against The First Artists
Production Company, Ltd. ("First Artists") and four former members
of the Board of Directors of First Artists. The Plaintiff's original complaint sought an accounting for damages with respect to the then proposed merger of FA Merging Company ("FAMC"), a wholly owned
subsidiary of Mascot Industries, Ltd. ("Mascot") with First Artists.
On February 18, 1982, the Plaintiff filed an amended complaint which
added FAMC as a Defendant and requested that the Court enjoin
the merger and award damages to the class. The amended complaint
alleges that the proposed merger of FAMC into First Artists was consummated without a valid business purpose, that the cash out merger
price was inadequate and that the individual Defendants and majority
stockholders breached their fiduciary responsibilities. The amended
complaint also alleges that the proxy statement dated January 15, 1982,
failed to disclose material information germane to the merger.
After a hearing on February 23, 1982, Chancellor Marvel denied
Plaintiff's motion for a preliminary injunction. The merger was then
approved by the stockholders and it became effective on March 23,
1982.
On August 31, 1982, Plaintiff moved for interim relief during
the pendency of the litigation. The motion asks the Court to permit
those shareholders who have not surrendered their shares in exchange
for the merger price to turn in their First Artists shares and receive
$6.25 per share with interest from March 23, 1982, the date of the
merger, and to do so without prejudice to their continued right to
remain members of the class.
On June 16, 1983, the parties entered into a stipulation and the
Court certified this action as a class action. The class consists of all
persons who held shares of First Artists' common stock immediately
prior to the merger, excepting the individual and corporate Defen-
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dants, Mascot and Mullastar Investments Pty., Ltd. ("Mullastar").'
By June, 1981, Mascot, an Australian corporation, had acquired
through various transactions 162,500 shares of First Artists representing 9.8% of the issued and outstanding stock of that corporation.
Mascot, along with its affiliate, Mullastar, then proposed a tender offer
to the president of First Artists. For various reasons, the Board did
not like the terms of the proposed tender offer and commenced two
legal actions in an effort to prevent it. A settlement agreement was
then signed on October 23, 1981, in which the corporations agreed
to merge. Mascot transferred its stock to FAMO, a subsidiary formed
for the purpose of implementing the merger with First Artists. Pursuant to the merger agreement, Mascot caused FAMO to purchase
934,502 shares, representing 54.8% of the issued and outstanding shares
of First Artists. As a result, FAMC then owned 64.6% of the issued
and outstanding shares of First Artists. The merger agreement,
however, was subject to approval of a majority of the minority
stockholders. (FAMC and Mullastar were not considered minority
stockholders.) Pursuant to the agreement, FAMC retained the right
to waive the minority vote condition.
On January 15, 1982, First Artists disseminated a proxy statement which advised the stockholders of the proposed merger with
FAMO. On February 2, 1982, a supplement to the proxy statement
was sent to the stockholders. FAMC had decided to waive its right
to preempt the majority of minority vote condition and it caused First
Artists to give notice of the waiver in that supplement. The supplement also provided additional information, including a description of
these legal proceedings up to that point. A second supplement was
distributed on February 26, 1982, in which each of the proxy nondisclosure allegations stated in Plaintiff's amended complaint was
disclosed and discussed.
After Chancellor Marvel refused to issue a preliminary injunction, the vote on the merger proceeded. As mentioned, the merger
was approved by the stockholders on March 23, 1982. The minority
vote condition was satisfied when, of those minority shares which voted,
94.2% voted in favor of the merger. As of September 16, 1982, 72,834
shares of First Artists stock had not been surrendered. Of that number,
13,380 shares are owned by the Plaintiff, Norman Schlossberg.
Plaintiff's reasons for requesting the Court for interim relief are

1. Mullastar had acquired approximately 9.5% of the outstanding common
stock of First Artists by November, 1980. Mullastar later became an affiliate of Macot.
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found in the practicalities of the situation. He argues that if the Court
finds the proxy false and misleading and the $6.25 cash out price
inadequate, the Defendants would be directed to pay the members
of the class an incremental amount over and above the cash out price.
This is so, he contends, because the Court, as a practical matter, would
undoubtedly not set aside the merger which FAMC has already
implemented. On the other hand, his argument goes, were the Court
to find for the Defendants, the Defendants' obligation to pay would
continue to exist as it does now and the members of the class would
receive their $6.25 per share. In either case, the class would be entitled
to some money. To remedy this alleged economic deprivation
perpetrated upon the class, the Plaintiff concludes that members should
now receive the cash out price of $6.25 and, for reasons explained
below, interest from the date of the merger.
Allegedly, the class members would have already turned in their
shares of the money had it not been for a purported legal misrepresentation in the proxy statement. In that regard, the following advice
was given to the shareholders:
Counsel also has advised that there is recent case law in
Delaware which suggests that a stockholder who votes in favor
of, or accepts the benefit of the merger might not be able
to be a member of the class of plaintiffs in the Schlossberg
case, or in any other class action making similar allegations.
The Plaintiff argues that the correct law, based upon Kahn v.
Household Acquisition, Del.Ch., Civil Action No. 6293, Brown, V.C.
(Jan. 19, 1982), permits the shareholders to turn in their shares without
losing standing. Thus, he argues, because class members primarily
relied upon the proxy statement, the Court should correct this
misconception caused by the proxy statement by declaring that the
stockholders in the class can turn in their shares and not lose standing
throughout the balance of this litigation.
The Defendants counter with two basic propositions. First, they
contend that the Plaintiff's motion for interim relief is essentially a
request for an advisory opinion on the question of whether he and
the class members can surrender their stock in First Artists and still
maintain their standing throughout this action. As such, the Defendants argue, it should not be entertained by the Court. Secondly, the
Defendants claim that there is great doubt, as reflected in the advice
in the proxy statement, whether Plaintiff and others who surrender
their stock for payment would continue to have standing if Plaintiff's
non-disclosure claims were later dismissed. For authority, the Defen-
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dants rely upon Weinberger v. UOP, Inc., Del.Ch., C.A. No. 5642,
Brown, C. (Apr. 5, 1979). Accordingly, the Defendants want to reserve
the right to later challenge the standing of any stockholder if he surrenders his stock in exchange for the merger price.
[1] Having discussed the positions of each side, I think it might
be useful to first determine Plaintiff's request ignoring, for the moment,
the allegations concerning legal advice in the proxy statement. It seems
clear to me that if this motion were presented without any claim that
the stockholders were pressured into holding onto their shares because
of an inaccurate statement of law in the proxy document, the Plaintiff
would be asking for an advisory opinion on the question of whether
he can surrender stock and maintain standing throughout this litigation.
Established Delaware law holds that this Court will not render
an advisory opinion in advance of litigation or in the absence of a
factual situation giving rise to an imminent controversy between the
parties. FMC Corporation v. R. P. Scherer Corporation, Del.Ch., Civil
Action No. 6889, Longobardi, V.C. (Aug. 6, 1982); Allen v. City of
Wilmington, Del.Ch., 329 A.2d 363, 365 (1974); Wilmington Tnzst
Company v. Haskell, Del.Ch., 282 A.2d 636, 639 (1971), aff'd, Del.Supr.,
304 A.2d 53 (1973). In the absence of an alleged misrepresentation,
the Plaintiff would be faced with an uninhibited election, that is, he
would have to choose whether to retain his certificate or accept the
merger consideration. And, in the usual case, this Court would not
tell a plaintiff how to proceed with litigation. A "standing" issue (absent
any alleged inaccurate legal advice) would be better answered on a
later motion to dismiss or a motion to redefine the class when and
if the shares are tendered.
I now turn to the legal advice in the proxy statement. The Defendants argue that the Chancery Court holding in Weinberger applies to
this case. In Weinberger, the Plaintiff brought a class action in which
he challenged the legality of a cash out merger. The merger between
UOP, Inc. ("UOP") and Sigco, Inc. ("Sigco") was subject to the
approval of a majority of the minority stockholders of UOP. The proposed merger was then approved by the required stockholder vote.
Thereafter, the plaintiff instituted a class action claiming that the several
defendants breached their fiduciary duties owed to the minority
stockholders in that they permitted a cash-out merger without a bona
fide business purpose and at a cash-out price that was inadequate.
At that time, the complaint, unlike this case, contained no allegations
that the proxy statement was false or misleading.
The plaintiff in Weinberger unsuccessfully argued that the class
should consist of all minority shareholders as of the date that the merger
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was approved. He relied upon the holding in Singer v. Magnavox Co.,
Del.Supr., 380 A.2d 969 (1977), where such was the case. The
Chancellor disagreed and distinguished the cases by pointing out that
the merger agreement in Weinberger was structured so that it could
not be approved unless it received the favorable vote of a majority
of the minority shares. As such, he reasoned, the majority stockholders
lacked the capacity to use its voting position to bring about a cash-out
merger in violation of a fiduciary duty owed to the minority and defined
the class as follows:
The class sought to be certified should consist of only of those
former stockholders of UOP who are not disputed by the
defendants as constituting a proper class, namely, those former
stockholders of the UOP who voted against the merger and/or
have not turned in their stock certificates in exchange for
the $21 per share of payment.
Weinberger, supra, at 13. This finding as to the composition of the class,
Defendants argue, indicates that the advice in the proxy statement
was a legally correct interpretation of the law.
Plaintiff, however, implies that Kahn overruled the earlier Weinberger
decision. Kahn involved a class action challenging the fairness as well
as the purpose of a cash-out merger. Before being cashed out, the
plaintiff attempted unsuccessfully to enjoin the consummation of the
merger. While the suit was pending and after the merger was effected,
the plaintiff surrendered her shares and accepted the merger price.
However, she also sought to continue her suit. The defendants moved
for dismissal claiming she had "acquiesced" in the course of action
taken by the defendants and, that as a consequence, she forfeited her
standing to maintain the action. This court disagreed, however, and
denied the motion.
In distinguishing that case from the appraisal cases where a statute
expressly provides that acceptance of the merger consideration terminates the appraisal claim, the court found that the Kahn plaintiff
did not acquiesce simply because she accepted payment. The court
further dismissed the appraisal analogy for two other reasons. First,
appraisal actions only involved issues of values whereas Kahn involved
a general contention that the majority breached a fiduciary duty owed
the minority by using its majority position to accomplish the merger
and as alleged lack of proper purpose. The court held that in such
a case, "It does not follow that by accepting an amount that she was
temporarily unable to do anything about, the plaintiff thereby
acquiesced in all other conduct of the defendants unrelated to the fixing of the merger price." Kahn, supra, at 4. Secondly, the plaintiff
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in Kahn accepted payment while her suit was pending and being actively
pursued by her. The finding in Kahn, Plaintiff argues, confirms his
position that the representation in the proxy statement was incorrect.
[2] After reading Weinberger and Kahn, I conclude that the advice
in the proxy statement is an accurate statement of the current law.
Weinberger and Kahn are distinguishable and consistent with regard to
class composition. The class was limited in Weinberger for reasons not
present in Kahn. As may be remembered, Weinberger involved a cashout merger that was initially challenged on the substantive grounds
that the merger was not for a valid purpose and that the merger price
was unfair.' The merger in Weinberger contained a majority of minority
vote condition. The minority stockholders in Weinberger were found
to be fully apprised of the facts. Furthermore, they knew they had
the power to stop the merger by their vote. Those who voted in favor,
then, knew that their positive vote counted. Consequently, the class
was limited to those who had not acquiesced. On the other hand, Kahn
involved a class action where the plaintiff alleged unfairness, improper
purpose of the merger and a breach of fiduciary duty because the
majority imposed the merger on the minority. (There was no majority
of the minority vote condition.) As such, the votes of the minority
shareholders were meaningless because the defendants controlled sufficient shares to assure approval. Unlike Weinberger, the minority
shareholders were powerless to stop the merger. According to Kahn:
. . . the merger was approved, as it was sure to be since
the defendants owned and controlled sufficient shares to assure
approval from the outset. (The vote was not structured to
require approval by a majority of the minority stockholders.)
Thus, in accepting payment of the merger price, plaintiff
did no more than accept the amount she was powerless to
do anything about until such time as she could present her
evidence and obtain a decision in this case.
Kahn, supra, at 3. Furthermore, Kahn, unlike Weinberger, involved a
breach of fiduciary duty allegation that affected all the minority
stockholders. After considering these factors, the court found that the
plaintiff was still a proper class member because she did not acquiesce.
The present case is similar to Weinberger in that the Plaintiff and
1. A "breach of fiduciary duty" was also alleged in Weinberger. However,
it only consisted of "the defendants' . . . fail[ure] to use Signal's majority position
to stop a proposed merger that was overwhelmingly approved by the majority of UOP's
49.5% minority stockholders." Weinberger, supra, at 12. Thus, it was of a type that
only affected those minority shareholders who opposed the merger. It is important
to note that it is not a breach of fiduciary duty that affected all stockholders.
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the other class members had the power to stop the merger. Admittedly,
if the proxy non-disclosure or breach of fiduciary duty claims affecting
the-entire class (self-dealing, lack of due care, etc.) survive a summary judgment motion, the majority of minority vote condition present in this case would be of no moment. In such a case, the class
would properly consist of all minority stockholders as it does now.
However, I cannot foreclose the possibility that this Court may find
at a later date that the aforesaid breach of fiduciary duty and proxy
non-disclosure allegations will be denied as a matter of law and then
the only remaining issue would be fairness of price. If that becomes
the sole issue in the case, Weinberger holds that the class could be limited.2
Thus, the advice in the proxy statement echoing the holding in
Weinberger was appropriate.

The recent holding in Bershad v. Curtis-Wright, Del.Ch., Civil Action
No. 5827, Longobardi, V.C. (Mar. 21, 1983), although not cited by
the parties, supports this holding. There, on a motion for summary
judgment, the Court concluded that alleged proxy non-disclosure claims
and breach of fiduciary claims were meritless. Furthermore, an allegation of improper business purpose was dismissed because it had been
eliminated by Weinberger v. UOP, Inc., Del.Supr., 457 A.2d 701 (1983).
3
The only claim left was a challenge to the fairness of the merger price.
The minority stockholders in Bershad were also entitled to a majority
of the minority vote condition. Although Bershad did not expressly
involve a class certification issue, this Court reasoned that the class
should be limited: ".

.

. it cannot be said that the Supreme Court

intended a result which would allow informed voters to be entitled
to relief." Bershad, supra, at 15.

[3] Having found that the advice could be accurate, it is clear
that any delay in surrendering stock by any members of the class is
solely their responsibility. The litigants agree that the right to surrender stock is dated from the consummation of the merger on March
23, 1982. In Delaware, when the period of delay in turning in stock
is caused solely by the Plaintiff, fairness requires that no interest be
2. Also see Citron v. DuPont, Del.Ch., C.A. No. 6219, Brown, C. (Sept. 13,
1983). In staying the class composition issue pending disposition of a summary judgment motion, the court noted the "defendants' conten[tion] that if they are successful
on their summary judgment motion, the class to be represented by the plaintiff will
be reduced." Citron, supra at 2.
3. Bershad, like this case, was a pending case when the Supreme Court's opinion
in Weinberger v. UOP, Inc., supra, was decided. Thus, even though the Bershad plaintiff's only remaining claim was fairness of price, he was not regulated to the exclusive
remedy of appraisal.
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awarded during that period. E.M. Fleischmann Lbr. Corp. V. Resources
Corp. Inter., 114 F.Supp. 843, 845 (D.Del. 1953), aff'd, 211 F.2d 204
(3rd Cir. 1954); Swanton v. State Guaranty Corporation, Del.Ch., 215 A.2d
242, 247 (1965). Accordingly, the Plaintiff's motion for interim relief
is denied and, if he does surrender his stock, no interest will be due him.
IT IS SO ORDERED.

TECHNICON DATA SYSTEMS CORP. v. CURTIS 1000, INC.
No. 7644
Court of Chancery of the State of Delaware, New Castle
July 2, 1984
Plaintiff Technicon filed an action asking for injunctive relief
against defendant Curtis for alleged misappropriation of computer
technology trade secrets. Five days later, Curtis filed an action in United
States District Court for the Northern District of Georgia alleging
antitrust violations and a motion to stay this action pending resolution of the federal court action. The court of chancery, per ViceChancellor Berger, denied the motion to stay. The court found: (1)
that it had the discretion to grant or deny the stay; (2) that a stay
is not normally granted in favor of a subsequently filed action; and
(3) that the plaintiff's choice of forum, the defendant's motivation
to institute the federal court action and the speed with which this forum
would hear the motion for injunction outweighed the facts that many
witnesses resided in Georgia, the federal court action could resolve
both parties claims and Delaware's only connection was that both parties
were Delaware corporations.
1.

Action

0

68

The decision on a motion to stay rests within the discretion of
the court.
2.

Action

0

69(2)

Ordinarily, a stay will not be granted in favor of a subsequently
filed action in another forum.
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69(2)

The deference to be accorded the plaintiff's choice of forum must
be balanced against other factors which may or may not indicate that
the efficient, orderly administration of justice would be better served
by granting the stay.
Douglas E. Whitney, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiff.
John H. Small, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

On May 31, 1984, plaintiff, Technicon Data Systems Corp.
("Technicon"), filed this action seeking injunctive relief against defendant, Curtis 1000, Inc. ("Curtis"), for the alleged misappropriation
by Curtis of certain computer technology trade secrets. On June 5,
1984, the date on which Technicon's application for a temporary
restraining order was heard, Curtis filed an action in the United States
District Court for the Northern District of Georgia (the "Federal Court
Action") and a motion to stay this action pending final resolution of
the Federal Court Action. The complaint in the Federal Court Action
alleges that Technicon is violating antitrust laws through unlawful tying
arrangements, disparagement of Curtis 1000's products and the filing
of this allegedly spurious lawsuit. The complaint also alleges state law
claims for wrongful disparagement, unfair competition, tortious
interference with contracts and prospective business advantages and
malicious use of process (again based upon the filing of the Delaware
lawsuit). The complaint in the Federal Court Action seeks money
damages in an amount not less than one million dollars and injunctive relief.
[1-3] The decision on a motion to stay rests in the sound discretion of the court. Ordinarily, a stay will not be granted in favor of
a subsequently filed action in another forum. McWane Cast Iron P. Corp.
v. McDowell- Wellman E. Co., Del.Supr., 263 A.2d 281 (1970). This
is not a hard and fast rule, however. The deference to be accorded
to plaintiff's choice of forum must be balanced against other factors
which may indicate that the efficient and orderly administration of
justice would be better served by granting the stay. General Foods
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Corporation v. Cryo-Maid, Inc., Del.Supr., 198 A.2d 681 (1964). After
considering the factors listed in Cgo-Maid, I conclude that defendant's
motion for a stay should be denied.
On defendant's side are the following facts: (1) many of the
witnesses work or reside in Georgia and none are located in Delaware;
(2) the Federal Court Action could resolve, in one proceeding,
Technicon's misappropriation claims as well as the federal antitrust
claims which are not cognizable in this Court; and (3) Delaware's only
connection with this litigation is the fact that both Technicon and Curtis
are Delaware corporations.
Certain of the other factors to be considered do not appear to
weigh in favor of either party. If a view becomes necessary, there is
a functioning MIS system in operation in Delaware and Georgia.
Similarly, although Delaware law may not be applicable to all aspects
of Technicon's claim, it does not appear that Georgia law will be controlling in all respects either. Moreover, the alternative forum is not
a Georgia state court but a federal court which would have to apply
Georgia and, perhaps, other states' law in much the same manner
as would this Court. See Pestolite, Inc. v. Cordura Corp., Del. Supr.,
456 A.2d 1235, 1238 (1982). Finally, several of the key witnesses are
not subject to compulsory process for purposes of attendance at trial
in either jurisdiction. Mr. Lawrence, who would be subject to compulsory process in the Federal Court Action but not here, apparently
will attend the trial here voluntarily (as he did at the hearing on the
temporary restraining order) in order to vindicate himself.
The considerations militating against a stay are more compelling. First, plaintiff chose this forum and, unlike the facts in Cr'o-Mfaid,
there is no evidence to suggest that in filing this suit plaintiff was jockeying to be the first to the courthouse. Second, there is nothing to suggest that the Federal Court Action was anything but a reaction to
this litigation. Defendant has not represented that it was planning on
commencing an antitrust action before the Delaware suit was filed and
the federal claims appear to rest largely on the fact that Technicon
filed this "spurious" action in an effort to monopolize the market for
hospital related computer systems. Finally, Technicon's motion for
a preliminary injunction has been scheduled to be heard at the end
of this month. Although Curtis 1000 represented that it would maintain the accelerated discovery schedule even if the Delaware action
is stayed and that the federal court has time available in late July or
early August to hear a motion for a preliminary injunction. Curtis
1000 did not represent that the federal court would agree to hear or
that Curtis 1000 would agree to defend such a motion at that time.
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Accordingly, I am not satisfied that Technicon will be able to obtain
as prompt relief in Georgia.
Based upon the foregoing, defendant's motion for a stay is denied.
IT IS SO ORDERED.

WEINBERGER v. UOP, INC.
No. 5642
Court of Chancery of the State of Delaware, New Castle

April 24, 1984
The case was before the court on remand from the supreme court
to permit plaintiff, Weinberger, to test the fairness of the price per
share attributable to the cash-out merger between the defendants, UOP,
Inc. and The Signal Companies, Inc., against the broadened valuation standards established by the supreme court. In the determination
of fair value, the supreme court indicated that all relevant factors,
including fair dealing, fair price, and rescissory damages were to be
taken into account.
The court of chancery granted defendants a preliminary hearing
on the issue of whether or not rescissory damages should be considered
on remand. Defendants admitted that they had been found guilty of
unfair dealing with the UOP minority based on the nondisclosure of
a report containing the projected financial impact on Signal in the
event that the minority UOP shares were purchased at prices ranging
from $18 per share to $24 per share. Defendants continued to deny
that any intentional misconduct occurred and, despite the holding of
unfair dealing, they appealed to the court's discretion to rule rescissory
damages inapplicable to the fair price issue.
The court of chancery, per Chancellor Brown, held that the purpose of the remand was for the court to determine what monetary
amount, if any, was due to minority shareholders in order to fairly
compensate them for the nondisclosure of material information germane to the minority shareholders' decision to approve or disapprove
the merger.
1.

Corporations

584

The fair value appraisal issue with respect to the purchase of
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minority shares in a cash-out merger must be determined by taking
into account all relevant factors, including the elements of rescissory
damages if the chancellor considers them susceptible to proof and a
remedy appropriate to all the issues of the fairness before him. DEL.
CODE ANN. tit. 8, 5§ 262(h), 251 (1983).
2.

Corporations

0

584

The appraisal remedy may not be adequate in certain cases, particularly where fraud, misrepresentation, self-dealing, deliberate waste
of corporate assets, or gross and palpable overreaching are involved.
Under such circumstances the chancellor's powers are complete to
fashion any form of equitable and monetary relief as may be
appropriate, including rescissory damages.
3.

Corporations

C

584

Fair price or fair value includes the element of rescissory damages
in the event that the court deems rescissory damages to be an
appropriate remedy in a particular case.
4.

Corporations

C

584

Whether or not to grant rescissory damages is an issue which
lies in the discretion of the court.
5.

Corporations

C

584

If the wrong does not warrant rescission, then it does not warrant an award of rescissory damages.
6.

Appeal and Error

C--

1195(1)

A factual finding of breach of fiduciary duty made by the supreme
court on appeal constitutes the law of the case on remand.
7.

Corporations

C

584

The test of entire fairness is comprised of two elements: fair dealing and fair price.
William Prickett, Esquire, Michael J. Hanrahan, Esquire, and Michael
F. Bonkowski, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware, for plaintiff.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon,
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Wilmington, Delaware, and Alan N. Halkett, Esquire, of Latham &

Watkins, California, for defendant, The Signal Companies.
A. Gilchrist Sparks, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant, UOP, Inc.
BROWN,

Chancellor

In Weinberger v. UOP, Inc., Del.Supr., 457 A.2d 701 (1983) the

Supreme Court reversed the previous decision of this Court which
had found both the circumstances of the cash-out merger in issue in
this case as well as the price paid to the minority shareholders to be
fair. The Supreme Court found on the evidence submitted at trial
that the defendant, The Signal Companies, Inc. ("Signal"), as majority
shareholder of the defendant UOP, Inc. ("UOP"), had been guilty
of unfair dealing toward the minority shareholders of UOP. It further
concluded that the then existing approach to valuation under Delaware
law was outmoded and that it was thus improper for this Court to
have based its determination as to the fairness of the merger price
solely on the method established by existing precedent. The case was
remanded so as to permit the plaintiff to test the fairness of the $21
per share merger price against the broadened valuation standards
established by the Supreme Court decision.
[1,2] The Supreme Court opinion indicated that on remand the
fair value issue must be determined by taking into account all relevant factors, including "the elements of rescissory damages if the
Chancellor considers them susceptible of proof and a remedy appropriate
to all the issues of the fairness before him." 457 A.2d 714. At the
same reference the Supreme Court went on to state as follows:
"While a plaintiff's monetary remedy ordinarily should
be confined to the more liberal appraisal proceeding herein
established, we do not intend any limitation on the historic
powers of the Chancellor to grant such other relief as the
facts of the particular case may dictate. The appraisalremedy
we approve may not be adequate in certain car :s,
particularly where

fraud, misrepresentation, self-dealing, deliberate waste of corporate assets, or gross and palpable overreaching are involved.
Cole v. National Cash Credit Association, Del.Ch., 156 A.183
(1931). Under such circumstances, the Chancellor'spowers are complete to fashion any form of equitable and monetary relief as may be
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appropriate,including rescissory damages. Since it is apparent that

this long completed transaction is too involved to undo, and
in view of the Chancellor's discretion, the award, ifany, should
be in the form of monetary damages based upon entire fairness
standards, i.e., fair dealing and fair price." (Emphasis added.)
Thus, as I perceive it, the Supreme Court decision remanded
the case to this Court for the purpose of reconsidering the fairness
of the $21 merger price paid to the minority shareholders of UOP.
In addition, it specifically encouraged this Court to consider the prospect
of awarding rescissory damages.
As a result of this, the defendants sought a form of preliminary
hearing on the issue of whether or not rescissory damages would be
in the case for the purpose of the final hearing on remand. Defendants felt that they would be able to show that this was not a situation
warranting rescissory damages and that possibly the substantial time
and expense of discovery that would otherwise be connected with the
rescissory damages element could thereby be avoided. Because of the
unusual way in which the rescissory damage issue came to light in
the matter, the defendants' request was granted over the strong and
persistent objection of the plaintiff. The so-called preliminary hearing
has now been held, and this is the decision thereon.
The basis for the defendants' contention that this is not an
appropriate case for an award of rescissory damages can be set forth
as follows. In its opinion the Supreme Court stated that a primary
factor mandating reversal was the existence of a report or financial
study which had been prepared for Signal's internal use only and which
was not disclosed or made available to either UOP's independent, outside directors or to the minority shareholders prior to the time that
the terms of the merger were approved by a majority of UOP's minority
shareholders. This report was prepared by two members of Signal's
senior management, both of whom were also directors of UOP. Named
after its authors for the purpose of this litigation, the document is known
as the Arledge-Chitiea report.
During the trial of the case in this Court the Arledge-Chitiea report
did not receive a great deal of attention. It certainly was not made
to take on the significance which it later achieved at the appellate level.
It was placed in evidence and its relevance was argued to some degree
along with the other evidentiary matter. However, the involvement
of the Arledge-Chitiea report during the trial was so minimal that the
defendants deemed it unnecessary to call either Mr. Arledge or Mr.
Chitiea to explain its content and purpose even though both were
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available and had been listed initially as trial witnesses. This relative
lack of attention given to the Arledge-Chitiea report at trial as compared to the emphasis placed upon it at the appellate level has led
directly to the request of the defendants for the preliminary hearing
on the rescissory damages issue.
The Arledge-Chitiea report showed the projected financial impact

on Signal in the event that the minority shares of UOP were purchased
by Signal at various prices per share. The prices considered ranged
from $18 per share to $24 per share. The figures in the report indicated,
among other things, that at all such prices the acquisition of the
remaining 49.5 % of UOP by Signal would increase Signal's projected
income for the forthcoming year. The percentage increase ranged from
9% at the $18 per share figure to 8% at the $21 figure to a low of
6% at the $24 figure. Other computations similarly revealed a projected financial benefit to Signal at any of the prices within the aforesaid
range, although the benefits were naturally lower at the $24 price than
they were at the $21 price then being considered by Signal's
management.
At a page of the report outlining the purpose of the proposed
merger of Signal and UOP whereby the UOP minority would be cashed
out it was stated that the merger provided an "OUTSTANDING
INVESTMENT OPPORTUNITY" for Signal. It was no doubt
because of this, and because neither Arledge nor Chitiea were called
to testify on the report, that in the course of rendering my decision
on the matter after trial I made the observation that "[tihe report
of Arledge and Chitiea indicated that it would be a good investment
for Signal to acquire the remaining 49.5 percent of UOP at any price
up to $24 per share." Weinberger v. UOP, Inc., Del.Ch., 426 A.2d
1333, 1332 (1981).
The defendants now suggest that this statement on my part constituted the point where the entire case began to go off the track. I
must concede that it was my feeling from the evidence presented that
this was what the report, on its face, was meant to indicate, namely,
that the purchase of the UOP minority shares at any price up to $24
per share represented a good investment opportunity for Signal. I also
felt, however, that this had no bearing on the issue of the fair value
of the minority shares of UOP at the time since I viewed the report
to be only a recommendation by members of Signal's senior management as to how high Signal should be willing to go to keep within
the bounds of a good investment from its point of view regardless of
the value of the minority shares I was then looking at the value of
the minority shares from the standpoint of a minority shareholder's

1984]

UNREPORTED CASES

proportionate interest in a going concern. See, Tri-Continental Corp.
v. Battye, Del.Supr., 74 A.2d 71 (1950).
The defendants now suggest, however, that both the plaintiff and
the Supreme Court picked up on this observation on my part-which
they respectfully say is an errant one-and reached the even more
erroneous conclusion that Signal's board considered that the acquisition
of the UOP minority shares at any price up to $24 per share was
a good investment for Signal. The failure of Signal to make either
the UOP outside directors or the UOP minority shareholders aware
of this was found by the Supreme Court to be a violation of the fiduciary
duty owed by Signal as majority shareholder of UOP, and thus the
primary factor mandating reversal.
To show how the apparent inconsequential error in my decision
became compounded, the defendants point to the following statements
in the Supreme Court opinion. The emphasis is added to illustrate
the argument. At 457 A.2d 705 the following statement of the Supreme
Court appears:
"Arledge and Chitiea concluded that it would be a good investment
for Signal to acquire the remaining 49.5% of UOP at any
price up to $24 each."
At 457 A.2d 709, in discussing what transpired at the meeting of the
UOP board on the day that the terms of the merger were approved
by the two corporations, it is stated as follows:
"While these minutes recite Mr. Walkup's presentation of
the Signal offer, they do not mention the Arledge-Chitica
report or any disclosure that Signal considered a price of up to
$24 to be a good investment."
And at 457 A.2d 712 the Supreme Court found as follows:
"Finally, the minority stockholders were denied the
critical information that Signal considered a price of $24 to be
a good investment."
Thus, according to the defendants, the errant progression went
from my passing observation as to what the report itself showed, to
the Supreme Court's finding of what Arledge and Chitica-as directors of both Signal and UOP-had concluded, to what Signal-through
its board-had decided. But, say the defendants, there is no evidence
whatsoever in the record of this case that Signal's management ever
considered the proposed merger to represent a good investment at any
price, let alone at $24 per share. All the evidentiary record shows,
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say the defendants, is that Signal's management determined that it
propose a price in the range of $20 to $21 and that after feeling out
UOP's outside directors it decided to offer $21. There is no evidence
in the case, they say, that Signal was ever willing to pay a nickel more
than $21. Indeed, there is evidence that some members of its management were opposed to the $21 figure.
Defendants further argue that the Arledge-Chitiea report can in
no way be interpreted to speak the state of mind of Signal even if
it could be construed to represent a recommendation by Arledge and
Chitiea that any price up to $24 was a good one. At best it can only
be construed as the opinion of Arledge and Chitiea and not as the
consensus of the Signal board members. Moreover, they argue that
at $24 per share a projected 6% increase in income on an investment
of $137 million (the amount required to purchase the UOP 49.5%
interest at $24 per share) does not represent a good investment for
an industrial concern of Signal's size.
Finally, the defendants contend that the Arledge-Chitiea report
has absolutely nothing to do with the fairness of the merger price to
the UOP minority. This is because it was designed solely to show
the financial impact upon Signal should the UOP minority be acquired
at any of the several prices. It was a document comprised primarily
of Signal financial data. The only UOP information utilized was UOP's
five-year projection plan and this, in addition to being already known
at the time by UOP's outside directors, was disclosed in the proxy
statement distributed to the minority shareholders prior to the time
of their vote on the merger. Thus, the defendants argue that the report
does not contain any secret information concerning UOP which was
known only to Signal and deliberately withheld from UOP's outside
directors and minority shareholders.
To illustrate their contention that the Arledge-Chitiea report contained nothing of any significance concerning the fair value of the UOP
shares at the time, defendants point out that although the plaintiff's
expert financial analyst had a copy of the report prior to trial, and
although he was on the witness stand for five days, he never mentioned
it even once during the course of his testimony. Moreover, the plaintiff's expert has conceded that there is no connection between the
fairness of a purchase price to a seller and whether the purchase price
represents a good or bad investment from the standpoint of the buyer.
In essence, defendants respectfully feel that the Supreme Court
reached an erroneous conclusion when it found that Signal had determined that any price up to $24 per share represented a good investment for Signal, and when it found that the Arledge-Chitiea report
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proved that this was so. At the same time, defendants realize that
the Supreme Court has spoken and that this puts an end to the matter, at least insofar as the concept of fair dealing is concerned. This
brings us to the point of their present application.
[3,4] Defendants point out that while the fair dealing component of the entire fairness test has been decided against them, the case
has been remanded for this Court to look anew at the fair price aspect
of the entire fairness standard. According to the Supreme Court's
opinion, fair price, or fair value, includes the element of rescissory
damages in the event that this Court deems rescissory damages to be
an appropriate remedy in a particular case. Whether or not rescissory
damages are to be granted lies within the discretion of this Court.
Thus, if I understand the defendants' position, they are contending that even though they have been found guilty of unfair dealing
with the UOP minority, primarily because of the Arledge-Chitiea
report, this Court, in reexamining the fair price issue on remand, is
free to look at the nature of the wrong they have been found to have
committed, and to judge it independently for what it is worth insofar
as rescissory damages are concerned. For the reasons they advance,
as set forth previously, they contend that the wrong they have been
found to have committed is not of such a nature as to warrant rescission of the entire merger transaction. They feel that they certainly
have not been found guilty of any fraud or deliberate misrepresentation. Otherwise the Supreme Court would have said so. At best they
feel that they have been found guilty of having failed to disclose information which, in their reasoned view at the time, they did not feel obligated
to disclose.
[5] In essence, as I perceive their application, the defendants
take the position that the breach of fiduciary duty which they have
been found to have committed is bottomed more in mistake or neglect
than it is in deceit, and that accordingly their wrong is not of such
a degree as would warrant the setting aside the entire merger by a
Court of equity. If the wrong does not warrant rescission of the merger
itself, then it does not warrant an award of rescissory damages. Thus,
they appeal to the Court's discretion to rule rescissory damages out
of the case at this point before things proceed any further, and to
limit the scope of the hearing on remand to the fair value of the UOP
shares at the time of the merger as tested against the broadened
approach to valuation now authorized by the Supreme Court decision.
In support of this position, the defendants offered the testimony
of Mr. Arledge at the preliminary hearing. Indeed, Arledge testified
without equivocation that the Arledge-Chitea report was never intended
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to show or pass upon the fair value of the UOP stock but rather it
was intended solely to show the impact upon Signal of a transaction
that was being proposed by management; that at no time did he ever
reach the conclusion that the acquisition of UOP minority at any price
up to $24 per share would be a good investment for Signal; that no
one else in Signal's management ever reached such a conclusion; that
the $18 to $24 spread in the Arledge-Chitiea report was merely offered
for the benefit of Signal's board of directors so as to give them the
impact picture to Signal at $3 per share on either side of the proposed
$21 price; and that there was never any intention on the part of Signal's
management or its board of directors to offer more than $21 per share.
Thus, defendants would now rely on the evidence offered at the
preliminary hearing so as to have this Court construe the effect of
the Arledge-Chitiea report differently from that found by the Supreme
Court based on the evidence offered at trial.
While I am sympathetic to the defendants' plight, I find that I
cannot do as they ask. I reach this conclusion for two reasons.
[6] First, it appears that the same arguments that they are making here as to the purpose and materiality of the Arledge-Chitiea report
were made to the Supreme Court, and were rejected. Thus, I think
the conclusion is inescapable that the defendants are asking me to
relitigate factual findings made by the Supreme Court and to reach
a different interpretation of them for the purpose of determining fair
price than that reached by the Supreme Court for the purpose of determining fair dealing. However, I am forced to agree with the plaintiff
that the factual findings of the Supreme Court as to the effect of the
Arledge-Chitiea report and the failure of the defendants to disclose
it constitute the law of the case under the circumstances. Compare,
Lee Builders v. Wells, Del.Ch., 103 A.2d 918, 919-920 (1954). See also
the dissenting opinion of Justice Quillen in Lynch v. Vickers Energy Corp.,
Del.Supr., 429 A.2d 497, 507 (1981) in which he observed that a factual finding of breach of fiduciary duty made by the Supreme Court
on appeal constituted the law of the case on remand.
[7]
Stated simply, the test of entire fairness is comprised of two
elements, fair dealing and fair price. The Arledge-Chitiea report cannot be interpreted as meaning one thing for the purpose of evaluating
one element and another thing for the purpose of evaluating the other.
In the scheme of things, the Supreme Court's decision on the subject
clearly controls.
This leads to the second point. Since the test of entire fairness
is comprised of two elements, fair dealing and fair price, the defen-
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dants have already flunked the test since they have not passed the
fair dealing requirement. In other words, the Supreme Court's findings as to fair dealing means that there is no way in which Signal,
as majority shareholder standing on both sides of the transaction, can
pass the test of entire fairness. Thus, the purpose of the remand, as
I view it, is for this Court to determine what monetary amount, if
any, is due to the minority shareholders in order to fairly compensate
them for the wrong they have suffered from the improper manner
in which the merger proposal was structured and presented to them
by the defendants.
The key to the matter is that the finding of the Supreme Court
means that the vote of the minority was tainted and of no effect. Since
the defendants structured the transaction so as to give the minority
the right to either approve or disapprove of it, the failure of the defendants to disclose material information germane to the decision to be
made deprived the minority of information which might have persuaded
them to vote down the proposal and thus remain shareholders of UOP.
So found the Supreme Court. Thus, regardless of whether the wrongs
of the defendants were deliberate or unintentional, they deprived the
minority of the right to make an informed decision on whether or
not they wanted to accept the $21 per share or remain shareholders
of UOP. In view of this, I find it difficult to rule the possibility of
rescissory damages out of the case at this juncture based upon the
arguments put forth by the defendants.
By so holding I do not mean to imply that I am inclined to award
rescissory damages after a final hearing. I may or may not, depending on what the evidence of value may show. The object is to see
that the minority is treated fairly in the long run, and it is difficult
to do this until all the options are put before the Court.
I wish to make it clear also that I am only ruling on that which
is before me, namely, the application of the defendants to have the
element of rescissory damages ruled out of the case now so as to avoid
the substantial discovery that would be entailed in this area of the
matter in order for both sides to prepare for the final hearing. I have
heard the defendants' arguments and based thereon I decline to do so.
The application of the defendants is denied. The stay of discovery
previously entered followed the remand is vacated. IT IS SO
ORDERED.
With regard to the scope of discovery pertaining to rescissory
damages, it is my feeling that it should extend from the date of the
merger to the present time. Given the nature of the remedy I fail
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to see how I can realistically limit it to any lesser date or time frame.
However, if counsel wish to be heard on this point I shall afford them
the opportunity provided that application is made promptly and without
formal briefing.

