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BRAUNSTEIN'S, INC. v. JARDEL CO.
No. 7542
Court of Chancery of the State of Delaware, New Castle
July 16, 1984
Plaintiff Braunstein's, Inc. sought a preliminary injunction requiring defendant Jardel Co. to accept the assignment of a lease from
plaintiff to Shulman Record Co.
The court of chancery, per Vice-Chancellor Hartnett, held that
where a statute provides that a rental agreement may restrict the
tenant's right to assign the rental agreement and his right to sublet
the premises may be conditioned on obtaining the landlord's consent,
a preliminary injunction seeking to force the landlord to consent to
the assignment should not be granted if plaintiff fails to demonstrate:
1) a reasonable probability of ultimate success on the merits at a final
hearing; 2) the failure to issue an injunction will result in immediate
and irreparable injury; 3) and that the balance of hardships weighs
in the applicant's favor.
1.

Landlord-Tenant

C

74

A rental agreement may restrict tenant's right to assign the rental agreement, and the right to sublease the premises may be conditional on obtaining landlord's consent, which cannot be unreasonably
withheld. DEL. CODE ANN. tit. 25, § 5512(b) (1974).
2.

Injunction

0

136(1), 151

Preliminary injunction will not be issued unless it is apparent that
there is a reasonable probability of moving party's ultimate success
upon a final hearing, that failure to issue an injunction will result in
immediate and irreparable injury, and that the balance of hardships
weighs in the applicant's favor.
3.

Injunction

0=- 136(1), 151

In a decision at the preliminary injunction stage, the burden is
on the moving party to demonstrate the likelihood that it will prevail
upon the merits at a final hearing.
4.

Equity

C

43

Chancery is without jurisdiction if there is sufficient remedy at law.
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C--
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5

Relief by mandatory injunction will only be granted where it is
necessary to prevent irreparable injury; but when the right is clear
and damage irreparable, equity will not hesitate to act.
Jeffrey M. Weiner, Esquire, of Bayard, Brill & Handelman, Wilmington, Delaware, for plaintiff.
Nicholas H. Rodriquez, Esquire, of Schmittinger & Rodriguez,
Dover, Delaware, for the defendant.
Vice-Chancellor
Plaintiff seeks a preliminary injunction against defendant "requiring defendant to accept the Assignment of the Lease from Plaintiff
to Shulman Record Co., Inc." The plaintiff has not borne its burden
of showing the reasonable probability of success on the merits nor that
it will suffer any irreparable harm if its prayer is not granted. Its
application, therefore, must be denied.
HARTNETT,

I
This suit was brought because it is undisputed that the plaintiff
leased two stores from the defendant. One is in the Blue Hen Mall
in Dover and the other is in the Price's Corner Shopping Center in
New Castle County. It is also undisputed that in December 1983 the
plaintiff notified defendant that both stores would be closed after
December 31, 1983 and that it then vacated the two stores. Plaintiff
has paid no rent on the Dover store since then but has continued to
pay the rent on the Price's Corner store and defendant has accepted
the same.
Plaintiff now desires to assign the Price's Corner lease to Shulman
but defendant refuses to consent to the assignment. Although plaintiff
claims it seeks to prevent defendant from interfering with the use of
the store by Shulman, what it obviously seeks is a mandatory injunction compelling defendant to consent to the assignment.
The lease provides that the lease may not be assigned or sub-let
without the previous written consent of the Lessor. Any sub-leasing
or assignment does not relieve the Lessee from liability for payment
of rent.
The lease also provides that if Lessee vacates or abandons the
premises or permits it to remain vacant for over 10 days, the Lessor
may declare a default. On default Lessor has a number of remedies
including liquidated damages or reletting the premises.
[1] After the lease was executed the General Assembly enacted
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the Landlord-Tenant Code which provides in 25 Del. C. § 5512(b):
(b) The rental agreement may restrict the tenant's right
to assign the rental agreement in any manner. The tenant's
right to sublease the premises may be conditioned on obtaining
the landlord's consent, which shall not be unreasonably
withheld. No consideration of race, creed, sex, marital status,
religion, political opinion or affiliation or national origin may
be relied on by the landlord as reasonable grounds for rejection. The fact that the tenant is a welfare recipient shall not
be grounds for rejection. In any proceeding in which the
reasonableness of the landlord's rejection shall be in issue,
the burden of showing reasonableness shall be on the landlord.
Although the document which plaintiff requested defendant to consent to was termed an Assignment, plaintiff now claims that it really
only seeks defendant's consent to a sub-lease and that defendant's consent is being unreasonably withheld in violation of 25 Del. C. § 5512(b).
It is conceded by the defendant that it will not consent to an assignment or sub-lease because it takes the position that plaintiff abandoned
the premises and that it has, in attempting to mitigate plaintiff's obligation under the lease, obtained a new tenant for part of the premises
and therefore its refusal to agree to the assignment or sub-lease is not
unreasonable.
II
[2] A preliminary injunction is an extraordinary remedy which
may be granted only if the applicant demonstrates a reasonable probability of ultimate success on the merits at a final hearing, if the
failure to issue an injunction will result in immediate and irreparable
injury, and if the balance of hardships weighs in applicant's favor.
Weinberger v. United FinancialCorp., Del. Ch., 405 A.2d 134, 137 (1979);
Sandier v. Schenley Indus., Inc., Del. Ch., 79 A.2d 606, 610 (1951); Allied
Chemical &Dye Corp. v. Steel & Tube Co., Del. Ch., 122 A. 142 (1923).
[3] The heavy burden of establishing these prerequisites rests
on the plaintiff. That burden cannot be satisfied merely by showing
that there exists a dispute and that the plaintiff may be injured; rather,
plaintiff must clearly establish each of the required elements, and injunctive relief "will never be granted unless earned." Lenaham v. National
Computer Analysts Corp., Del. Ch., 310 A.2d 661, 664 (1973); Gimbel
v. Signal Companies, Inc., Del. Ch., 316 A.2d 599, 603, aff'd per curiam,
Del. Supr., 316 A.2d 619 (1974).
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III
The plaintiff has not shown the reasonable probability of ultimate
success because it has not shown that this court has jurisdiction and
because it has not borne its burden of showing that the defendant has
acted unreasonably.
[4] This court has no jurisdiction if the plaintiff has an adequate remedy at law. 10 Del. C. § 342. If the plaintiff is correct and
it has not abandoned or caused a termination of the lease and if the
defendant unreasonably refuses to consent to an assignment or sublease, then plaintiff may seek damages at law. There has been no allegation or showing that the defendant would be unable to pay any judgment entered against it. The plaintiff therefore has an adequate remedy
at law and it is at least reasonably probable that this Court does not
have subject matter jurisdiction over this controversy. Plaintiff's claim
that his suit might take a considerable time to come to trial in the
law court is no basis for conferring jurisdiction in this Court.
Plaintiff has also not shown the reasonable probability of ultimate
success on the issue of abandonment. Plaintiff's December letter to
defendant does not indicate in any way that the plaintiff intended to
reserve any interest in the lease after its vacation of the premises, nor
has the plaintiff borne its burden of showing that the defendant has
not acted reasonably in attempting to find a new tenant after the plaintiff
vacated the premises. While the defendant under the statute has the
burden at trial of establishing the reasonableness of its rejection of
a sublease, this does not shift the plaintiff's burden at the preliminary
injunction stage.
Plaintiff has also not shown how it will be irreparably harmed
if its prayer for injunctive relief is not granted.
[5]
As previously indicated, plaintiff is really seeking a. mandatory injunction. The showing necessary to justify a mandatory injunction is even greater than that ordinarily necessary to justify the
entry of injunctive relief. Richard Paul, Inc. v. Union Imp. Co., Del.
Ch., 86 A.2d 744 (1952).
Plaintiff's application for a preliminary injunction is therefore
denied. IT IS SO ORDERED.
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BURRIS FOODS, INC. v. RAZZANO
No. 1077
Court of Chancery of the State of Delaware, Sussex
July 18, 1984
Plaintiff Burris Foods, Inc. (Burris) filed a motion for a temporary
restraining order to restrain its former employee, Razzano, from engaging in employment which it viewed as contrary to a noncompetition
provision of her employment contract. Defendant worked for Burris
as a sales representative before joining Hunt-Wession Co. as a manufacturer's representative. Burris felt that defendant's knowledge of its
policies could have resulted in irreparable injury to it through defendant's promotional activities with Hunt-Wesson. The court of chancery,
per Vice-Chancellor Walsh, held that noncompetition agreements are
enforceable provided that they are reasonable in time and scope and
essential for the protection of the employer's economic interests.
However, the court denied plaintiff's motion for a temporary restraining
order because it felt that there was no urgent need to protect Burris'
economic interests. Defendant's activities with Hunt-Wesson did not
involve any danger of her utilizing Burris' confidential information
to its detriment.
1.

Contracts

C-

117(2)

A former employer may seek enforcement of a covenant not to
compete through the medium of equitable relief.
2.

Contracts

C-

117(2)

A restrictive covenant not to compete is enforceable provided that
it is reasonable in time and scope and essential for the protection of
the employer's economic interests.
3.

Contracts

C

117

A court of equity will not enforce a noncompetition provision of
an employment contract if to do so would impose an unusual hardship on a former employee.
4.

Contracts c=

117(2)

Where employees sign contracts containing noncompetition provisions with their employer and subsequently enter into new positions
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where their knowledge of their former employer's business will not
result in economic loss to it, the noncompetition provision will not
be enforced.
Michael J. Rich, Esquire, of Morris, Nichols, Arsht & Tunnell,
Georgetown, Delaware, for plaintiff.
Allen M. Terrell, Jr., Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendant.
Vice-Chancellor
In this action the plaintiff, Burris Foods, Inc. (Burris) seeks to
restrain its former employee, Susan Razzano, from engaging in employment which it views as contrary to a non-competition provision of
her employment contract. After argument and examination of affidavits
in opposition to the motion for a temporary restraining order, I conclude that the restraining order should not issue.
Burris is engaged in the distribution of food products throughout
the Delmarva Peninsula. It sells frozen foods, canned foods and dry
groceries to restaurants and institutions and employs various sales
representatives to call upon its customers for the purpose of promoting
its products. The defendant entered into an employment contract with
Burris in July, 1983, to act as a sales representative. She was compensated on a "salary against commission" basis and her clientele consisted of restaurants in the Dover-Smyrna area. The employment agreement provided, inter alia, that upon termination the employee would
not compete "directly or indirectly" with employer for a period of
one year within a certain geographical area which approximates the
Delmarva Peninsula. The agreement provided that the defendant
"would not engage in food service sales of any product" which she
had sold or offered for sale while in the service of the employer.
On May 22, 1984, defendant gave written notice that she was
terminating her employment with Burris in order to accept employment with Hunt-Wesson Company as a manufacturer's representative.
Hunt-Wesson is a manufacturer of food products. It does not sell
directly to retail outlets or restaurants but to food distributors such
as Burris. It serves approximately a dozen food distributors in the
Delmarva area and Burris is one of its customers. Defendant's employment with Hunt involves visiting of restaurants and institutions in order
to interest them in Hunt-Wesson products. She does not quote prices
or take orders but advises her contacts that they may purchase products from any distributor of their choosing. Presumably Burris would
be considered a potential distributor for Hunt products. Defendant
is not paid on a commission basis but receives a salary which is supplemented by a bonus based on annualized effort.
WALSH,
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Burris views defendant's present activity as a clear violation of
the employment agreement. It claims that defendant's knowledge of
Burris' pricing policy and customer lists and the entree she gained
while a Burris employee will result in irreparable injury to it through
her promotional activities. Although Burris recognizes that defendant
will not be competing directly, it contends that she nonetheless may
steer business to other food distributors by promoting products which
Burris does not handle or which may be secured cheaper through
another distributor. Essentially, Burris argues that, while it has difficulty envisioning a specific economic harm which it will sustain
through defendant's present employment, the competition agreement
is broad enough to prevent any activity by a former employee which
Burris views as inimical to its interests.
[1-3] The ability of a former employer to seek enforcement of
a covenant not to compete through the medium of equitable relief is
well settled. Faw, Casson & Co. v. Cranston, Del. Ch., 375 A.2d 463
(1977), Knowles-Zeswitz Music, Inc. v. Cara, Del. Ch., 260 A.2d 171
(1969), Original Vincent andJoseph, Inc. v. Schiavone, Del. Ch., 134 A.2d
843 (1957). Such agreements are enforceable provided they are
reasonable in time and scope and essential for the protection of the
employer's economic interests. Faw, Casson & Co., supra. But a court
of equity will not enforce such agreements if, on balance, to do so
would impose an unusual hardship on a former employee. Cf. Comfort
Inc. v. McDonald, Civil Action No. 1066 (S), June 1, 1984, Brown C.
[4] While the non-competition agreement here under scrutiny
appears reasonable in time and territorial application, I am not persuaded that it should be construed so broadly as Burris suggests. To
begin with, the defendant is not engaged in direct sales of any food
products. To the extent her promotional efforts on behalf of HuntWesson may lead to sales, the seller of such products will be food
distributors such as Burris. Defendant's promotional activities will not
involve the quoting of prices or the placing of orders since the industry practice is to require the retail customer to place orders only
with particular food distributors. It does not appear that such promotional activities will result in any economic loss to Burris. Indeed, it
is conceivable that defendant's promotional activities may result in
sales for Burris of Hunt's products.
Not only will defendant's activities in her present employment
differ significantly from her employment with Burris but the scope
of her activities will be considerably broader. While employed by Burris
her sales activities were limited to restaurants in the Dover-Smyrna
area. Her employment with Hunt-Wesson will include restaurants and
institutions throughout the Delmarva Peninsula. In view of the in-
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creased scope of her new employment, Burris' argument that she will
be able to capitalize on the entree she secured with Burris' customers
is not persuasive. In short, defendant's present employment takes place
at a completely different level of sales activities and its impact upon
Burris' economic interests cannot reasonably be calculated. Other than
her knowledge of Burris' price lists, which are subject to continual
modification, Burris has pointed to no area of confidentiality which
defendant will make use of in her new employment to Burris' detriment. I conclude that Burris' claim of irreparable injury is too
ephemeral to form the basis for equitable relief and the prospect that
it ultimately will be successful on the merits of its position is less than
substantial. Accordingly, the motion for temporary restraining order
is denied.
IT IS SO ORDERED.

KIRKLAND v. INTERNATIONAL COMMUNITY CORP.
No. 7577
Court of Chancery of the State of Delaware, New Castle
July 13, 1984

Plaintiff's action pursuant to DEL. CODE ANN. tit. 8, section 225
seeks a determination that he is the validly elected sole director of
defendant corporation. The court of chancery, per Vice-Chancellor
Berger, entered judgment for plaintiff holding that: (1) the stock and
proxies held as collateral for loans by banks had been properly exercised to elect plaintiff and oust his predecessors, the individual defendants; (2) the banks had not acted in bad faith in relation to other
collateral for the loans and were not precluded by bad faith from exercising the proxies; and (3) despite potential conflicts of interest, plaintiff could validly serve as sole director of the defendant corporation
pursuant to DEL. CODE ANN. tit. 8, section 141(b).
1.

Corporations

<

318

Despite potential conflicts of interest, there is no basis to disqualify
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one from serving as director of a corporation where there is no showing he has taken action detrimental to the corporation.
2.

Corporations

C

318

Transactions by interested directors may be voidable.
3.

Corporations

0

318

An interested director may have the burden of proving the entire
fairness of his transaction.
4.

Corporations

0

283(1)

A corporation may have a single director. DEL. CODE AN,.
8, § 141(b) (1983).
5.

Banks and Banking

0

tit.

179

Fact that a bank sold collateral at below its alleged value did not
demonstrate bad faith where debtor gave both oral and written consent to the sale.
6.

Banks and Banking

C--- 179

Fact that a bank approached a third party about the sale of notes
secured by defendant's stock at a time when the third party was under
contract to purchase real estate from defendant did not demonstrate
bad faith where nothing in the loan agreement precluded such a sale
and there was no evidence that the bank approached the third party
for the purpose of inducing him to breach the contract.
Jack B. Jacobs, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for plaintiff.
Norman M. Monhait, Esquire, of Morris & Rosenthal, Wilmington, Delaware, for defendant.
Vice-Chancellor
Plaintiff, David L. Kirkland ("Kirkland") brought this action
pursuant to 8 De. C. § 225 to seek a determination that he is the
validly elected sole director of defendant, International Community
Corporation ("ICC"). Also named as defendants are William J. Levitt
("Levitt"), Edward Donnelly and Edward Cortese, the three directors of ICC who were allegedly removed from office on April 20, 1984.
ICC is a Delaware corporation with 100 shares of issued and outstanding no-par common stock. Levitt is the record owner of 50 shares
BERGER,
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individually and 50 shares as trustee under a Voting Trust Agreement with his wife, Simone Levitt.
For more than 50 years, Levitt has been in the business of developing suburban communities including Levittown, New York, and other
similar housing developments. On December 12, 1980, Levitt borrowed
a total of $20,400,000 from what is now known as Centerre National
Bank Association ("Centerre") and National Westminister Bank
U.S.A. ("Westminister") (collectively the "Banks"). The loans were
secured by various mortgages and liens on Levitt's real and personal
property as well as agreements whereby all of the outstanding stock
of ICC was pledged to the Banks and the Banks were granted irrevocable proxies to vote the stock (the "Pledge Agreements" and
"Proxies").
For purposes of this proceeding only, Levitt stipulated that he
defaulted on his obligations under the loans in July, 1981. During
the following two years, by agreement, certain of the collateral was
liquidated and applied against the outstanding debt. However, by
January, 1984, if not earlier, the relationship between the Banks and
Levitt deteriorated.
In the fall of 1983, ICC entered into a contract for the sale of
a parcel of real estate in Orlando, Florida to a corporation apparently
owned or controlled by its president, William Frederick ("Frederick").
In early December after learning about this contract, the Banks
approached Frederick to see if he was interested in buying the Banks'
notes. This possibility was raised at a meeting in Florida on December
8, 1983. Following that meeting the Banks' representatives and
Frederick flew to New York and met with Levitt on the evening of
December 8, 1983. Although there is some dispute on this point, I
find that Levitt was informed on that day that the Banks had proposed the sale of its notes to Frederick.
Late in December, 1983, as part of its continuing effort to liquidate
collateral, the Banks obtained Levitt's consent to sell a Monet painting
to Frederick for the sum of $100,000. Levitt contends that the true
value of the painting was approximately $250,000 but that he agreed
to the sale because he thought it was best to "play along" with the
Banks.
In January, 1984, the parties began litigating their disputes. Levitt
filed an action in New York against the Banks and their nominee alleging, among other things, that the Banks should be required to proceed against Levitt's residence before proceeding against any other
collateral and that the Banks were wrongfully interfering with ICC's
contract to sell real property to Frederick by attempting to sell Frederick
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the notes. In March, 1984, the Banks filed two actions in New York
against Levitt. One of those actions seeks, inter alia, an order restraining Levitt from impairing the value of any collateral securing the loans.
The second action seeks to foreclose on Levitt's personal residence.
It is within this context that, on April 20, 1984, the Banks exercised their ICC proxies. By written consent, the Banks adopted resolutions whereby (1) the bylaws were amended, inter alia, to provide for
a one member Board of Directors and removal of directors with or
without cause at any time by stockholder vote; (2) the current directors (the individual defendants) were removed either with or without
causes; and (3) Kirkland was named as the sole director of ICC. In
discovery taken in this litigation, the Banks learned for the first time
that Levitt had amended the bylaws in October, 1983 to provide for
a staggered Board of Directors and removal of directors only for cause.
In response, on May 31, 1984, the Banks again exercised their proxies and, acting by written consent, rescinded the October, 1983 resolution and ratified and reaffirmed the resolutions adopted by the Banks
in April, 1984.
Plaintiff contends that the only issue before the Court is whether
the Banks were empowered to exercise the proxies as they did and
whether they complied with the necessary formalities. Based upon this
premise, plaintiff objected to the relevance of most of the evidence
presented at trial on the ground that any defenses which do not go
to the validity of the proxies or the manner in which they were exercised
is beyond the scope of this § 225 proceeding. Defendants dispute
Kirkland's claim to office on the following grounds: (1) as a result
of the October, 1983 amendment to ICC's bylaws, the individual defendants could not have been removed from office without cause; (2)
Kirkland is not qualified to be the sole director of ICC because he
faces conflicts of interest; and (3) the Banks acted in bad faith in dealing with the collateral for their loans (including the ICC stock) and,
as a result, were precluded from exercising the proxies.
There can be no question but that the Pledge Agreements and
accompanying Proxies authorized the Banks to amend ICC's bylaws,
remove its directors and elect a successor:
3.

The Pledgor hereby appoints the [Bank] . . . to

act as his proxy to vote the Pledged Stock to adopt an amendment to the Corporation's bylaws, which would add a new
provision to such bylaws to provide that the directors of the
Corporation may be removed, with or without cause, at any
time, by vote of the shareholders and that vacancies on the
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Board of Directors of the Corporation, however arising, shall
be filled by vote of the shareholders. The Bank may, at any
time whatsoever, in its sole discretion and without notice,
cause such amendment to the Corporation's bylaws to be
adopted and, in the event of the occurrence of any event
of default...

,

vote the shares of the Pledged Stock to remove

any or all of the directors of the Corporation, with or without
cause, and to nominate and elect successor directors.
Pledge Agreements, at 7 (Plaintif's Exhibits 6 & 7). The Proxies
give the Banks full authority to act as proxy for Levitt after a default
on the loans. For purposes of this proceeding, defendants admitted
that Levitt defaulted on the loans. Thus, the action taken by the Banks
on April 20, 1984 was facially valid. See 8 Del. C. §§ 212(b), 228.
As noted earlier, when the Banks acted by unanimous consent
in April, 1984, they were unaware that ICC's bylaws had been amended
to provide a staggered Board of Directors some six months earlier.
The April unanimous consent purported to remove the individual defendants as directors with cause for having allowed the waste of corporate
assets or without cause. However, for purposes of this proceeding only,
plaintiff is not claiming that the directors were removed for cause.
Defendants thus contend that the April unanimous consent was ineffective. This defense fails for the simple reason that on May 31,
1984, the Banks again exercised their proxies and, by unanimous consent, rescinded the October, 1983 amendment and ratified and reaffirmed the action taken in April whereby Kirkland was elected the
sole director of ICC.
The remaining defenses do not address the election process as such
and plaintiff argues that these defenses are beyond the scope of this
proceeding. Based upon the authorities cited by the parties, it appears
that this Court has never specifically addressed the scope of review
under 8 Del. C. § 225. See In Re Tonopah United Water Co., Del. Ch.,
139 A. 762 (1927); McWhirter v. Washington Royalties Co., Del. Ch.,
152 A. 220 (1930); In Re Chelsea Exchange Corp., Del. Ch., 159 A.
432 (1932); Phoenix Finance Corp. v. Iowa-Wisconsin Bridge Co., Del. Ch.,
5 A.2d 664 (1939); Henshaw v. American Cement Corp., Del. Ch., 252

A.2d 125 (1969). Nor do the facts of this case require such a ruling.
Assuming, without deciding, that Kirkland's fitness to serve and the
Banks' alleged bad faith are appropriate considerations, the evidence
does not support defendants' claims.
Defendants contend that Kirkland faces irreconcilable conflicts of
interest which preclude him from acting as ICC's sole director. Kirkland
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is a Senior Vice President of Love Real Estate Corporation ("LREC"),
a firm that was retained by Centerre as a consultant in connection
with the Levitt loans. Under this agreement, LREC is being paid by
Centerre for Kirkland's services including the time Kirkland spends
in his capacity as the director of ICC. Kirkland, thus, has competing
loyalties. As a consultant, Kirkland's responsibility is to satisfy his
client, Centerre. As a director, Kirkland is a fiduciary whose duty
is to act in the best interests of ICC and its stockholders. Defendants
point to the following facts in support of their position that these two
allegiances present irreconcilable conflicts: (1) whenever possible,
Kirkland has been consulting with and obtaining the approval of
Centerre before taking action in his corporate capacity; (2) Kirkland
and the Banks are represented by the same counsel in this litigation;
(3) if Levitt is permitted to add ICC as a plaintiff in his pending New
York action against the Banks, Kirkland should align himself with
Levitt and ICC against the Banks; and (4) the Banks are interested
in satisfying their loans through any means available whereas it is in
ICC's best interest to continue as a going concern.
Kirkland is not oblivious to his potential conflicts. He testified
unequivocally that, in the event of an actual conflict, his "duty to
the corporation would have to prevail." Kirkland advised both LREC
and the Banks' representatives of this position. Kirkland also recognized
that, if an actual conflict develops, Centerre may decide to terminate
its consulting arrangement with LREC.
[1] The evidence does demonstrate potential conflicts of interest.
However, there has been no showing that Kirkland has taken any action
detrimental to ICC. Accordingly, I fimd no basis to disqualify Kirkland
from serving as ICC's director on this ground.
[2-4] Apparently as a corollary to this argument, defendants contend that neither Kirkland nor anyone else could be elected by the
Banks to serve as the sole director of ICC. This argument is based
upon the premise that a corporation must act through disinterested
directors. Defendants say that, as the Banks' nominee, Kirkland is
"interested" in all of ICC's affairs. Even if that be true, Kirkland
is not disqualified from holding office. "Interested" transactions may
be voidable, see 8 Del. C. § 144, and Kirkland may have the burden
of proving the entire fairness of such transactions, but he is not barred
from holding office as the sole director. See 8 De. C. § 141(b).
[5-6] The bad faith defense, likewise, is not supported by the
facts. First, there is no evidence that Levitt was "tricked" into allowing the Monet painting to be sold to Frederick for $100,000. Levitt
gave both oral and written consent to the sale with full knowledge
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of the purchase price and the prospective buyer. Second, the fact that
the Banks approached Frederick about the sale of the notes at a time
when Frederick was under contract to buy certain real estate from
ICC does not, of itself, demonstrate bad faith. Nothing in the loan
agreements prevents the Banks from selling the loans and there is no
evidence that the Banks approached Frederick for the purpose of inducing him to breach his existing contract with ICC. Moreover, since
the preliminary negotiations with Frederick broke down several months
ago, it is not necessary to decide the legal or factual basis for defendants' contention that the Banks are prohibited from selling their notes
to Frederick because of his alleged unsavory past and the alleged improper use he would make of ICC's assets.

For the foregoing reasons, I conclude that judgment should be
entered in favor of plaintiff and I request that counsel for plaintiff
submit an appropriate form of order, on notice.

LEASON V. MERRILL LYNCH, PIERCE,
FENNER & SMITH
No. 6914
Court of Chancery of the State of Delaware, New Castle
August 23, 1984

Plaintiff, on behalf of himself and others similarly situated, filed
an action for injunctive relief and an accounting directed toward alleged
breaches of fiduciary duty on the part of Merrill Lynch in relation
to the maintenance of plaintiff's margin account. Merrill Lynch moved
via summary judgment to stay or dismiss the action because plaintiff
failed to seek relief through arbitration as required by the agreement
entered into between the parties.
The court of chancery, per Vice-Chancellor Walsh, held in favor
of arbitration stating: (1) doubtful issues concerning the applicability
of arbitration should be resolved in favor of arbitration where the arbitration agreement seeks to embrace a general relationship; (2) where
the language of the arbitration agreement is unclear as to whether
the subject matter of the dispute is embraced by the agreement, that
question should be left to the judgment of the arbitrator; and (3) if
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the agreement to arbitrate is valid, it is valid as to all members of
the class and the responsibility to arbitrate cannot be evaded by asserting claims through a class.
Motion for summary judgment granted but action stayed as plaintiff's claims are subject to reassertion and renewal after the arbitration requirement has been fulfilled.
1.

Labor Relations

C---

Arbitration

1.2

C

434.1

When arbitration has been contractually agreed to by the parties,
there is a strong preference for resolving disputes through arbitration.
2.

Arbitration

C---

23.17

Where the duty to arbitrate arises contractually, that duty may
be enforced through an order of specific performance.
3.

Arbitration

0-

23.14

The arbitrator must decide whether the subject matter of the
dispute is embraced by the arbitration agreement when the language
of the arbitration agreement is unclear.
4.

Arbitration

0-

7.1

Doubtful issues regarding applicability of an arbitration clause
are to be resolved in favor of arbitrability where the arbitration agreement seeks to embrace a general relationship.
5.

Arbitration

C--

3.3, 7.2

If the agreement to arbitrate is valid, it is valid as to all members
of the class and the responsibility to arbitrate cannot be evaded by
asserting claims through a class action.
6.

Arbitration

C:,

3

Where the complaint does not allege violations of the Securities
Act of 1933, but alleges a breach of fiduciary duty, the dispute between plaintiff customer and defendant stock brokerage firm is subject to arbitration. Securities Act of 1933, 15 U.S.C. § 77a.
7.

Arbitration

0-

8

Where plaintiff suggests that he was an unwilling party to the agree-
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ment which set out the arbitration procedure, but where there is no
indication that the agreement was accomplished by fraud, the plaintiff
is bound by what he knowingly signed.
8.

Labor Relations

C

479

The court has the authority to vacate an award tainted by "evident
partiality" or one which is beyond the power of the arbitrators. DEL.
CODE ANN. tit. 10, § 5714(a)(2), (3) (1974).
9.

Labor Relations

C

416, 436

Where the arbitral process in under attack, the better course is
for the court to retain jurisdiction to consider post-arbitration claims
of unfairness.
William Prickett, Jr., Esquire, of Prickett, Jones, Elliott, Kristol
& Schnee, Wilmington, Delaware, for plaintiff.
Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant.
WALSH, Vice-Chancellor
Plaintiff, a customer of Merrill Lynch, Pierce, Fenner and Smith,
Inc. ("Merrill Lynch"), has filed this action for injunctive relief and
an accounting directed against certain practices of Merrill Lynch which
plaintiff considers fraudulent. Specifically, he claims that Merrill Lynch's
practices of "remote checking", i.e., issuing checks to its customers
drawn on remote banks in order to gain the benefit of the float period
and its failure to disburse dividends and interest to its customers until
the end of each month are breaches of its fiduciary duty. Merrill Lynch,
while denying the merit of plaintiff's claims, as a threshold objection
has moved via summary judgment to stay or dismiss this action for
failure of plaintiff to seek relief through arbitration.
At the time of the disputed transactions plaintiff was not a direct
customer of Merrill Lynch but maintained various securities accounts
with another broker, Source Securities, Inc. ("Source") who, in turn,
used Merrill Lynch as a clearing broker for transactions initiated by
Source for its customers. As part of its ongoing arrangement with
Source, Merrill Lynch permitted certain of Source's customers,
including plaintiff, to maintain margin accounts directly with Merrill
Lynch. It was in connection with the maintenance of a margin account
that plaintiff signed an agreement with Merrill Lynch on April 6, 1979
which provided, inter alia: AGREEMENT TO ARBITRATE
CONTRO VERSIES
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11. It is agreed that any controversy between us arising
out of your business or this agreement, shall be submitted
to arbitration conducted under the provisions of the Constitution and Rules of the Board of Governors of the New
York Stock Exchange, Inc. or pursuant to the Code or
Arbitration Procedure of the National Association of Securities
Dealers, Inc., as the undersigned may elect. If, the controversy
involves any security or commodity transaction or contract
related thereto executed on an exchange located outside the
United States, then such controversy shall, at the election
of the undersigned, be submitted to arbitration conducted
under the constitution of such exchange or under the provisions of the Constitution and Rules of the Board of Governors of the New York Stock Exchange, Inc. or the Code of
Arbitration Procedure of the National Association of Securities
Dealers, Inc. Arbitration must be commenced by service upon
the other of a written demand for arbitration or a written
notice of intention to arbitrate, therein electing the arbitration tribunal. In the event the undersigned does not make
such designation within five (5) days of such demand or notice,
then the undersigned authorizes you to do so on behalf of
the undersigned.
Merrill Lynch contends that plaintiff's claims of remote checking and delayed remittances are controversies arising out of Merrill
Lynch's "business" and invokes its right under the Delaware Uniform
Arbitation Act (10 Del. C. Ch. 57) and the United States Arbitration
Act (9 U.S.C. § 3) to require those matters to be referred to arbitration. It seeks to have the present action stayed or dismissed pending
that event. Plaintiff contests the arbitration request alleging that his
claims are not covered by the arbitration process which he characterizes
as unenforceable and unfair. He also asserts that his complaint is cast
in the form of a class action under Chancery Rule 23 and, as such,
cannot be diverted to arbitration.
Preliminarily, two procedural matters deserve comment. Merrill
Lynch contends that because plaintiff did not file an answer to its
counterclaim demanding arbitration its entitlement to such relief is
deemed admitted. It is true that plaintiff did not file a response to
Merrill Lynch's counterclaim and to the extent that the counterclaim
seeks affirmative relief the present state of the pleadings might suggest
admission. But the counterclaim is titled jointly as an affirmative defense
and as a "first counterclaim." Technical pleading considerations aside,
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it seeks to delay or deny this Court's authority to adjudicate plaintiff's claim because a precondition for the filing of suit has not been
satisfied. In essence, it does not seek relief against the opposing party
as much as it questions the Court's right to adjudicate the matter.
It is thus more properly viewed as a motion under Chancery Rule
12(b)(6) for failure to state a claim upon which relief can be granted.
In any event, Merrill Lynch subsequently moved for summary judgment incorporating the same defense which will be construed in the
interest of substantial justice as not having been deemed admitted.
Chancery Rule 8(b).
Next, even though the parties have briefed the effect of the arbitration requirement on a class action claim, no ruling has been made
certifying this matter as a class action and designating plaintiff as the
representative of the class. Plaintiff has sought such designation but
a ruling on that request must necessarily await a ruling on the arbitration demand. Merrill Lynch has intimated a desire to take discovery
and assert a position on certification when, and if, the arbitration ruling permits this matter to proceed. Thus, while at this juncture this
action will be viewed as a class action for the pleading purposes and
for purposes of summary judgment, it has not been so certified and
the question of plaintiff's entitlement to be viewed as the representative of the customer class is expressly reserved.
[1-3] There is a strong preference for resolving disputes through
arbitration, if that mechanism has been contractually agreed to by the
parties. City of Wilmington v. Wilmington Firefighters, Del. Supr., 385

A.2d 720 (1978). Indeed, in certain contexts, particularly labor relations, the arbitral process is viewed as superior to the judicial process
because of the specialized expertise of the arbitrators. Id. at 724. Where
the duty to arbitrate arises contractually, that duty may be enforced
through an order of specific performance. Pettinaro Const. Co. v. Harry

C. Partridge, Etc., Del. Ch., 408 A.2d 957, 962 (1979). The fact that
such relief is sought through a counterclaim or a motion to dismiss
does not affect the underlying obligation. Moreover, where the language
of the arbitration agreement is unclear as to whether the subject matter
of the dispute is embraced by the arbitration agreement, that question
is also left to the judgment of the arbitrator. Bel Pre Med. Ctr., Inc.
v. Frederick Contractors, Inc., Md. Ct. Sp. App., 320 A.2d 558 (1974).

[4] Although recognizing the trend favoring arbitration plaintiff
argues that the arbitration provision in his agreement with Merrill Lynch
does not extend to this dispute. He asserts that he executed the Merrill
Lynch agreement because he had no choice if he wished to maintain
a margin account but, more importantly, both practices now under
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attack do not involve loans made to him to purchase securities through

Source but remittances due him directly as a Merrill Lynch customer.
Plaintiff's argument is somewhat strained. It is true that plaintiff's
grievance does not directly involve the maintenance of a margin
account, which is but one aspect of the broker-customer relationship.
The agreement, however, is all encompassing and does not seek to
limit its scope to margin transactions. It is difficult to envision any
transaction which would not be covered by the language: "any
controversy between us arising out of [Merrill Lynch's] business or
this agreement." Although the question is not free of doubt, such doubts
must be resolved in favor of arbitrability where the arbitration agreement seeks to embrace a general relationship. James Julian, Inc. v.
Raytheon Service Co., Del. Ch., 424 A.2d 665 (1980); Bel Pre Med. Cr.,
supra.
Plaintiff next points to the class action form of his complaint and
argues that directing his dispute to arbitration will deprive the members
of the class of an opportunity to seek redress for similar wrongs. The
referral to arbitration would thus frustrate completely the underlying
purpose of a class action-affording a complete and efficient remedy
to a multitude of claimants in a single proceeding. There is a certain
amount of merit in plaintiff's argument. From a financial standpoint,
it may not prove feasible to arbitrate the amount involved in its dispute
with Merrill Lynch while a class action involving many other customers
could raise the stakes considerably. Thus the arbitration defense might
prove a potent, and decisive, economic barrier to obtaining complete
legal relief.
[5] Courts which have faced the question of whether a resort
to arbitration should serve to delay or defeat a class action have come
down on the side of arbitration. In Harrisv. Shearson Hayden Store, Inc.,
N.Y. App. Div., 441 N.Y.S.2d 70, 75 (1981), aff'd per curiam, 450
N.Y.S.2d 482 (1982), in a similar factual setting, a majority ruled
that "the interests favoring arbitration should prevail over those favoring
a class action." In requiring arbitration, the Court noted the advantage of a class action in resolving claims for small amounts which could
be asserted by the putative class but determined that the policy underlying contractually agreed upon arbitration cannot be defeated by such
a consideration. Arbitration has been required in other class actions
against brokerage firms in Vernon v. Drexel Burnham & Co., Inc., Cal.
App., 125 Cal. Rptr. 147 (1975) and Frame v. Merrill Lynch, Pierce,
Fenner &Smith, Inc., Cal. App., 97 Cal. Rptr. 811 (1971). The rationale
for these holdings is that if the agreement to arbitrate is valid, it is
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valid as to all members of the class and the responsibility to arbitrate
cannot be evaded by asserting claims through a class.
Plaintiff suggests that a different implication is found in certain
language of Chancellor Brown in Kelleher v. Discount Brokerage Corp.
of America, Del. Ch., C.A. No. 6701, Aug. 18, 1982 (Brown, C.).
Although the Chancellor there indicated a reluctance to require
arbitration in a class action, he did, in fact, order arbitration. Moreover,
the plaintiff's claims there involved a personal dispute over his rights
as a shareholder in a Delaware Corporation at a time when both he
and the corporation were affiliated with the New York Stock Exchange
whose rules required all disputes to be arbitrated. The Chancellor
further noted that if the action had been brought derivatively by
Kelleher on behalf of other shareholders, he might be inclined differently. The present action is not a shareholders' class action, the
filing of which involves special considerations of Delaware Corporate
law. There is thus no reason to except it from the usual approach
which accords deference to arbitration provisions. Of significance in
Kelleher, the Chancellor rejected plaintiff's assertion that his agreement
to abide by arbitration had not been voluntarily made since it was
clear that the agreement had been executed knowingly.
Plaintiff next contends that arbitration should not be ordered
because the proposed arbitration mechanism as governed by the rules
of the New York Stock Exchange ("NYSE") and the National Association of Securities Dealers ("NASD"), either of which may, at Merrill
Lynch's option, provide the arbitration forum, is biased in favor of
brokerage firms. He argues that the arbitral process to which he is

compelled to submit is inherently unfair since the NYSE, of which
Merrill Lynch is a member while plaintiff is not, appoints the arbitrators
and conducts the proceedings according to rules adopted by the Board
of Directors of the NYSE. Plaintiff relies on two California decisions
which refused arbitration because of what were deemed the presumptive bias of the "rules of the game." In Richards v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., Cal. App., Fed. Sec. L. Rep., (CCH) 95,854
(1976) the arbitration agreement was found to be fundamentally unfair
where the NYSE Board was given authority to modify the arbitration
rules in any prticular case in its sole discretion. While the Court had
misgivings about other features of the arbitration process (including
the designation of NYSE members as arbitrators), the Court considered
the ad hoc rule change as a "fatal" defect. In Hope v. Superior Court
of Santa Clara County, Cal. App., 175 Cal. Rptr. 851 (1981), an employment contract which contained an arbitration provision under the NYSE
rules was deemed a contract of adhesion and presumptively biased.
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I find Richards distinguishable because the rules which govern this
dispute do not admit to the ad hoc defect found fatal in Richards. While
the language in Hope dearly reflects that Court's disenchantment with
the NYSE arbitration process it is difficult to square that holding with
Chancellor Brown's decision in Kelleher sanctioning arbitration even
though the basis for the imposition of arbitration arose from an employment contract which was given retroactive effect so as to apply to a
pre-existing dispute.
[6] Nor am I persuaded that because the practices which are
the basis for plaintiff's complaint have been the subject of scrutiny
by the Securities and Exchange Commission ("SEC"), they are not
properly subject to arbitration. Although the disputed practices were
the subject of a caution to brokers by the SEC in 1978, no specific
violation of federal law has been asserted here and there is no evidence
that the SEC has attempted to curtail these practices directly in any
other forum. The present complaint is premised on breach of fiduciary
duty under common law principles. This distinction renders inapplicable
plaintiff's reliance upon Wilko v. Swan, 346 U.S. 427 (1953) which
denied arbitrability of claims seeking civil enforcement of specific violations of the Securities Act of 1933 (15 U.S.C. § 77a cl seq.).
[7] Finally, plaintiff analogizes his grievance to cases in which
courts have excused exhaustion of administrative remedies. He asserts
that he should not be required to pursue an avenue of relief which
will prove futile in the face of a clear violation of the law which has
resulted in irreparable injury. This argument is simply an amalgamation of contentions previously advanced to avoid the requirement of
arbitation and is subject to the same result. The obligation to pursue
an administrative remedy most often arises because of a statutory direction that judicial relief by sought only after the administrative process
has been given play. Here the arbitration procedure has been set contractually by the parties themselves. Although plaintiff suggests he was
an unwilling party to that undertaking there is no indication that the
agreement was accomplished by fraud, either in the inducement or
in the execution. In the absence of such a claim he is bound by what
he knowingly signed. Kelleher, supra.
[8-9] In summary, I conclude that the strong policy considerations which underly both the State and Federal arbitration remedies
require submission of this dispute to the arbitration device set forth
in the agreement executed by the parties. To that extent, Merrill
Lynch's motion for summary judgment is granted. But in so concluding
I recognize that the arbitration process may not prove satisfactory or
final. This Court has the authority to vacate an award tainted by "evi-
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dent partiality" or which is beyond the power of the arbitrators. 10
Del. C. § 5714(a)(2)(3). Indeed, where the arbitral process is under
attack the better course is for the Court to retain jurisdiction to consider post-arbitration claims of unfairness. City of Wilmington v. Wilmington Firefighters, supra. at 725. Thus plaintiff's claims of threatened
impartiality are not without remedy. In any event, because this matter will not be dismissed, but merely stayed, all aspects of plaintiff's
claims including his request for class certification are subject to reassertion and renewal.
An appropriate order should be submitted, on notice.

LORD & BURNHAM CORP. v. FOUR SEASONS
SOLAR PRODUCTS CORP.
No. 7319
Court of Chancery of the State of Delaware, New Castle
August 28, 1984

Plaintiffs sought to enjoin defendant Four Seasons from publishing
an advertising brochure which allegedly disparaged a product manufactured and distributed by plaintiffs.
Defendant moved to dismiss for lack of personal jurisdiction, lack
of subject matter jurisdiction and/or failure to state a claim upon which
relief could be granted.
The court of chancery, per Vice-Chancellor Berger, held: (1) that
the defendant had sufficient contacts with Delaware to invoke personal jurisdiction; (2) that the defendant's activities in Delaware were
sufficient to satisfy federal due process requirements; (3) equity jurisdiction was properly invoked even though later circumstances made it
inappropriate or improper to grant equitable relief; (4) the complaint

stated a claim upon which relief could be granted; and (5) the defense
of laches had not been adequately established to warrant dismissal.
Defendant's motions to dismiss denied.

1.

Courts

C

12(2.5)

Constitutional Law

0

305(6)

To determine the existence of personal jurisdiction pursuant to
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the Delaware long-arm statute, the court must decide whether jurisdiction is authorized by statute and whether the defendant's due process
rights under the fourteenth amendment would be violated by subjecting it to personal jurisdiction in Delaware. DEL. CODE ANN. tit. 10,
S

2.

3104(c) (1974).

Courts

0

12(2.5)

Regular advertisement of products in Delaware alone is sufficient
to invoke personal jurisdiction.
3.

Constitutional Law

C--

315

The due process requirement for the exercise of in personamjurisdiction is satisfied if the defendant's contacts with Delaware are such that
compelling it to defend itself in that state would be consistent with traditional notions of fair play and substantial justice. U.S.C.A. Const.
amend. 14.
4.

Constitutional Law

C

305

Promoting the market for its products and allegedly causing injury are sufficient to satisfy federal due process requirements for in
personam jurisdiction.
5.

Equity 0

46

In deciding subject matter jurisdiction, the allegations of the complaint must be examined to determine what plaintiff actually seeks
and, based upon that determination, whether plaintiff has an adequate
remedy at law.
6.

Action

C

65

If equity jurisdiction is properly invoked, the court of chancery
may retain jurisdiction even though circumstances arising after the
filing of the compalint make it inappropriate or improper to grant
equitable relief.
7.

Equity

0

43

The court of chancery has subject matter jurisdiction where the
complaint seeks equitable relief for alleged wrongs as to which there
is no adequate remedy at law.
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624

0=- 264

A claim will not be dismissed for failure to state a claim unless
it is reasonably certain that plaintiff would not be entitled to relief
under any set of facts which could be proved at trial.
9.

Damages

0

157(6)

Under common law, allegations of special damages are not required to state a claim for equitable relief.
10.

Damages

C-- 157(6)

The failure to allege special damages is not fatal to a common
law claim for disparagement.
11.

Equity

0=67

The defense of laches will not warrant dismissal where there is
no evidence as to when plaintiffs first became aware of the disparagement nor any evidence that defendant was prejudiced by plaintiff's
failure to take action sooner.
P. Clarkson Collins, Jr., Esquire, of Morris, James, Hitchens
& Williams, Wilmington, Delaware, for plaintiff.
Michael Hanrahan, Esquire, of Prickett, Jones, Elliott, Kristol
& Schnee, Wilmington, Delaware, for defendant.
BERGER, Vice-Chancellor
Plaintiffs, Lord & Burnham Corporation ("Lord & Burnham"),
English Greenhouse Products Corporation ("English Greenhouse")
and A. H. Angerstein, Inc. ("Angerstein"), brought this action to
enjoin defendant, Four Seasons Solar Products Corporation ("Four
Season") from publishing an advertising brochure which allegedly
disparages a product manufactured and distributed by plaintiffs. This
is the decision on defendant's motion to dismiss for lack of personal
jurisdiction, lack of subject matter jurisdiction and/or failure to state
a claim upon which relief may be granted.
Lord & Burnham is a New York corporation engaged in the
business of manufacturing and selling greenhouse structures including
one sold under the trade name "Solarium." English Greenhouse is
a Pennsylvania corporation in the same business and sells one of its
greenhouses under the trade name "Florex ITB." Angerstein, a
Delaware corporation, distributes greenhouses manufactured by English
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Greenhouse including the "Florex ITB." Four Seasons, a New York
corporation, manufactures and sells a competing greenhouse under
the trade name "System 4."
The complaint alleges that, in June, 1983, Four Seasons published
and distributed an advertising brochure for its "System 4" greenhouse
that contains a chart comparing the "System 4" greenhouse with other
similar products (the "Comparison Chart"). Plaintiffs allege that the
Comparison Chart wrongfully misrepresents the qualities of and
disparages the "Solarium" and "Florex ITB" greenhouses manufactured and distributed by plaintiffs.
The complaint asserts jurisdiction over Four Seasons pursuant
to 10 Del. C. § 3104 and 8 Del. C. § 382. Plaintiffs allege that Four
Seasons "transacts, does, and solicits business in and from the State
of Delaware, contracts to supply goods in the State of Delaware, and
derives substantial revenue from products used in the State of
Delaware." More particularly, plaintiffs allege that Four Seasons'
greenhouses have been and are being sold in Delaware through at
least three distributors or dealers: Custom Greenhouse Company of
Delaware ("Custom Greenhouse"), Wickes Lumber Division of Wickes
Company ("Wickes") and Lester Building Associates ("Lester") and
that the Comparison Chart has been distributed to dealers and others
in Delaware to promote sales of Four Seasons' greenhouses. Jurisdictional discovery has established the following additional facts:
(1) Sales of Four Seasons' greenhouses to dealers in Delaware
totaled approximately $11,000 in 1982 and approximately $40,000 in
1983. Four Seasons' gross sales for those two years exceeded $15 million
and $20 million respectively.
(2)
Although Four Seasons denies having "completed" dealership agreements with them, Custom Greenhouse and Lester have been
acting as authorized dealers for Four Seasons in Delaware. Both of
these retailers have received dealer newsletters and ad-slicks from Four
Seasons and have purchased more than 100 advertising brochures
prepared by Four Seasons, including brochures containing the contested Comparison Chart. Many of those brochures have been
distributed to customers or potential customers in Delaware.
(3) Lester and Custom Greenhouse advertise as authorized
dealers for Four Seasons in the Wilmington, Delaware phone directory and Custom Greenhouse has advertised Four Seasons' products
in Delaware newspapers and magazines.
(4) A Four Seasons field representative visited Custom
Greenhouse in Delaware to discuss a production problem that was
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delaying delivery of defendant's products. There is no evidence that
Four Seasons maintains any office in Delaware or has any other types
of contacts with Delaware beyond those described above.
[1] The recent Delaware Supreme Court decision in Waters v.
Deutz Corporation, Del. Supr., No. 186, 1983, McNeilly, J. (May 11,
1984) confirms the two-step analysis required to determine the existence
of personal jurisdiction pursuant to the Delaware long-arm statute.
First, the Court must decide whether jurisdiction is authorized by 10
Del. C. § 3104(c). If so, the Court must decide whether defendant's
due process rights under the Fourteenth Amendment would be violated
by subjecting it to personal jurisdiction in Delaware.
Plaintiffs argue that defendant is subject to personal jurisdiction
under subsections (1)-(4) of 10 Del. C. § 3104(c). I am satisfied that
jurisdiction may be founded upon § 3104(c)(4), which provides:
(c) As to
enumerated
jurisdiction
tative, who

a cause of action arising from any of the acts
in this section, a court may exercise personal
over any nonresident, or his personal represenin person or through an agent:

(4) causes tortious injury in the State or outside of the
State by an act or omission outside the State if he regularly
does or solicits business, engages in any other persistent course
of conduct in the State or derives substantial revenue from
services, or things used or consumed in the State. ...
[2] As noted by our Supreme Court in Waters, § 3104(c)(4) was
derived from the comparable section of the long-arm statute in the
Uniform Interstate and International Procedure Act (U.I.I.P.A.), 13
U.L.A. § 1.03 (1980). The following Comment to the parallel subsection of the U.I.I.P.A. was quoted with approval in Waters and guides
the decision here:
Section 1.03(a)(4) authorizes the exercise of jurisdiction
when the tortious act or omission takes place without the
state but the injury occurs within the state and there is some
other reasonable connection between the state and the
defendant.

A sufficient nexus exists if (a) the defendant regularly
advertises his products or services in the state or (b) carries
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on some other continuous course of activity there or (c) derives
substantial revenue from goods used or consumed or from
services rendered in the state. It is not necessary that this activity
amount to the doing of business.
It should be noted that the regular soliciation of
business or the persistent course of conduct required by section 1.03(a)(4) need have no relationship to the act or failure
to act that caused the injury. No distinctions are drawn between types of tort actions. (emphasis added).
Waters v. Deutz Corporation, supra, Slip Op. at 6. Four Seasons regularly
advertises its products in Delaware through its dealer newsletters, adslicks and sale of promotional brochures to Delaware distributors. This
activity, alone, is sufficient to invoke jurisdiction under § 3104(c)(4).
In addition, it would appear that defendant's Delaware sales in excess
of $50,000 over a two year period constitute "substantial revenue."
Cf. Plumb v. Cottle, 492 F. Supp. 1330 (D. Del. 1980); Hill v. Equitable
Trust Co., 562 F. Supp. 1324 (D. Del. 1983).
[3] The next inquiry is whether the exercise of in personam
jurisdiction over defendant would be consistent with the due process
clause of the Fourteenth Amendment. This constitutional requirement
is satisfied if Four Seasons' contacts with Delaware are such that compelling it to defend itself here would be consistent with "traditional
notions of fair play and substantial justice." InternationalShoe Co. v.
State of Washington, 326 U.S. 310 (1945). In deciding whether "minimum
contacts" exist, the Supreme Court stated:
[I]f the sale of a product of a manufacturer or distributor
. . . is not simply an isolated occurrence, but arises from
the efforts of the manufacturer or distributor to serve, directly
or indirectly, the market for its product in other States, it
is not unreasonable to subject it to suit in one of those States
if its allegedly defective merchandise has there been the source
of injury to its owner or to others. The forum State does
not exceed its powers under the Due Process Clause if it asserts
personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that
they will be purchased by consumers in the forum State.
World-Wide Volkswagon Corp. v. Woodson, 444 U.S. 286, 297-298 (1980).
[4] Four Seasons' activities in Delaware, directly and through
Lester and Customs Greenhouse, are sufficient to satisfy federal due
process requirements. Defendant was promoting and serving the market
for its greenhouses in Delaware and allegedly caused injury to plain-
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tiffs in Delaware. Thus, compelling defendant's presence in a Delaware
court does pot offend traditional notions of justice. Having determined
that plaintiffs are able to obtain jurisdiction over defendant pursuant
to 10 Del. C. § 3104(c)(4) it is not necessary to decide whether personal jurisdiction may be invoked pursuant to other subsections of
10 Del. C. § 3104(c) or 8 Del. C. § 382.
Defendant also contends that the complaint must be dismissed
for lack of subject matter jurisdiction and failure to state a claim. On
the issue of subject matter jurisdiction, defendant has submitted an
affidavit stating that the offending Comparison Chart no longer is being distributed in the State of Delaware. As a result, defendant argues
that plaintiffs' request for injunctive relief is moot and any damages
plaintiffs may have suffered during the period that the Comparison
Chart was being circulated are readily ascertainable.
[5] In deciding subject matter jurisdiction, the allegations of the
complaint must be examined to determine what plaintiff actually seeks,
and, based upon that determination, whether plaintiff has an adequate
remedy at law. Hughes Tool Co. v. Fawcett Publications, Inc., Del. Supr.,
315 A.2d 577 (1974); 10 Del. C. § 342. The gravamen of plaintiffs'
complaint is that defendant's allegedly inaccurate Comparison Chart
wrongfully disparages plaintiffs' products thereby giving defendant an
unfair competitive advantage and depriving plaintiff of profits from
the sale of their greenhouses. The complaint, which is brought under
common law and the Deceptive Trade Practice Act, 6 Del. C. § 2531,
et seq., seeks a preliminary and permanent injunction restraining the
publication of the Comparison Chart as well as money damages.
[6, 7] Defendant points out that the offending Comparison Chart
ceased being distributed late in 1983 and now has been replaced by
the 1984 advertising brochure which contains no comparison chart.
Accordingly, defendant argues that plaintiffs' request for injunctive relief
is moot and money damages will adequately compensate plaintiffs for
any alleged harm which occurred during the few months that the Comparison Chart was in circulation. This argument fails for two reasons.
First, if equity jurisdiction is properly invoked, this Court may retain
jurisdiction even though circumstances arising after the filing of the
complaint make it inappropriate or improper to grant equitable relief.
Tull v. Turek, Del. Supr., 147 A.2d 658 (1958). Thus, the fact that
defendant stopped circulating the Comparison Chart after this litigation was commenced does not automatically deprive this Court of
jurisdiction. Second, plaintiffs contend that permanent injunctive relief
remains an appropriate remedy. Plaintiffs are concerned that the Comparison Chart may be recirculated at some future time and that, even
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if is not, dealers may continue to use the Comparison Chart with potential customers to point out the advantages and disadvantages of the
various greenhouses. Plaintiffs contend that a permanent injunction
continues to be the only remedy that will provide adequate relief for
this potential harm. After the facts have been fully developed, this
Court may determine that injunctive relief is not appropriate. However,
I find that plaintiffs' complaint seeks equitable relief for alleged wrongs
as to which there is no adequate remedy at law. Accordingly, this
Court has subject matter jurisdiction over the claim.
Finally, defendant argues that the complaint fails to state a claim
upon which relief may be granted. Defendant says that (1) Count I
of the complaint fails to state a common law claim of disparagement
because there are no allegations of special damages; (2) Count II fails
to state a claim under the Delaware Deceptive Trade Practice Act
because the claim is barred by laches and because, since injunctive
relief is no longer appropriate, no monetary damages arc available;
and (3) Count III fails to allege proximate cause or damages in connection with the claimed tortious interference with prospective business
opportunities.
[8-10] A claim will not be dismissed for failure to state a claim
unless it is reasonably certain that plaintiff would not be entitled to
relief under any set of facts which could be proved at trial. Harman
v. Masoneilan InternationalInc., Del. Supr., 442 A.2d 487, 502 (1980).
The failure to allege special damages is not fatal to plaintiffs' common
law claim for disparagement. The Delaware Deceptive Trade Practice
Act is a codification of the common law, Young v. Joyce, Del. Supr.,
351 A.2d 857 (1975), and 6 Del. C. § 2533 expressly provides that
proof of monetary damages is not required to support equitable relief.
Accordingly, under common law in Delaware, allegations of special
damages are not required to state a claim for equitable relief. See also
Black and Yates v. Mahogany Association, 129 F.2d 227 (3d Cir. 1941).
[11] As to Count II of the Complaint, I am satisfied that the
defense of laches has not been adequately established to warrant
dismissal. Based upon the allegations in the complaint, at most four
months elapsed between the time the Comparison Chart first was
distributed and the filing of this action. There is no evidence at this
point as to when plaintiffs first became aware of the Comparison Chart.
Nor is there any evidence that defendant was prejudiced by plaintiffs
failure to take action any sooner. See Shanik v. White Sewing Machine
Corporation, Del. Supr., 19 A.2d 831 (1941). On this record, viewing
the facts in the light most favorable to plaintiffs, I conclude that the
defense of laches does not require dismissal of Count II. Defendant's
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remaining argument with respect to Count II is predicted on the
assumption that injunctive relief will not lie. As discussed earlier, that
determination will not be made until the facts are developed and, thus,
the motion to dismiss on this ground likewise must be denied.
Defendant's motion with respect to Count III of the complaint
also fails. That Count adequately alleges the elements of a claim for
tortious interference with prospective business opportunities, including
proximate cause and damages. See paragraphs 24, 33 and 34 of the
complaint.

For the reasons set forth herein, defendant's motions to dismiss
are denied. This decision moots defendant's motion to stay discovery.
To the extent that the parties are unable to agree upon a confidentiality order with respect to discovery or other details as to time limitations governing specific document requests, the Court will consider
those matters as required.

IT IS SO ORDERED.

NKFW PARTNERS v. SAXON INDUSTRIES, INC.
No. 7468
Court of Chancery of the State of Delaware, New Castle
August 8, 1984

Plaintiff NKFW Partners brought an action pursuant to DEL. CODE
ANN. tit. 8, section 211 to compel a meeting of shareholders of defendant corporation.
The court of chancery, per Vice-Chancellor Berger, held that a
shareholder's right to compel an annual shareholder's meeting where
more than thirteen months have elapsed without such a meeting is
"virtually absolute." Further, the pendency of bankruptcy proceedings
will not impari this right unless a clear case of abuse is made out.

1.

Corporations

C-

201

The facts that plaintiff was a shareholder of defendant corporation and that there had been no meeting of shareholders since June
of 1981, a period of time far in excess of thirteen months, made out
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a prima facie case for relief under statute mandating annual meeting
of stockholders. DEL. CODE ANN. tit. 8, § 211 (1983).
2.

Bankruptcy

C

656

The pendency of bankruptcy proceedings ordinarily will not impair the right of a shareholder to compel an annual meeting and this
right will not be disturbed unless a clear case of abuse is made out.
3.

Corporations

C---

201

Defendant corporation does not make out a clear case of abuse
where the shareholder's primary reason for compelling shareholder's
meeting is to negotiate a more substantial equity distribution and defendant corporation presents no facts demonstrating that plaintiff
shareholders are attempting to smash the corporation.
4.

Corporations

0

201

That the plan of reorganization had not been confirmed under
the Bankruptcy Code and that there could be substantial delay if the
shareholder's meeting was postponed until the confirmation process
concluded may justify order of a shareholder's meeting.
John H. Benge, Esquire, of Allmond, Eastburn & Benge,
Wilmington, Delaware, for plaintiffs.
Stephen E. Herrman, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendants.
BERGER,

Vice-Chancellor

This is the decision after trial in an action brought pursuant to
8 De. C. § 211 to compel a meeting of shareholders of defendant Saxon
Industries, Inc. ("Saxon"). Saxon, a Delaware corporation in the paper
distribution and converting business, has been operating as a debtorin-possession under Chapter 11 of the Bankruptcy Code, 11 U.S.C.
§§ 101, et seq., since April 15, 1982. Plaintiff, NKFW Partners
("NKFW"), a record shareholder of Saxon, brought this action individually and on behalf of the Committee of Equity Security Holders
of Saxon Industries, Inc. (the "Equity Committee") established by
the United States Bankruptcy Court for the Southern District of New
York in connection with the pending Chapter 11 proceeding.
It is undisputed that Saxon has not held a shareholders' meeting
since June, 1981 and that NKFW is the record owner of 100 shares
of Saxon common stock and the beneficial owner of 34,900 additional
shares. Thus, plaintiff has made out a prima facie case for relief under

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 9

the statue. Coaxial Communications, Inc. v. CNA Fin. Corp., Del. Supr.,
367 A.2d 994 (1976). Hovever, Saxon opposes the holding of a
shareholder's meeting based upon the following facts which, also, are
undisputed.
Following the Chapter 11 filing in April, 1982, five new directors
were elected to Saxon's Board and new management was brought in
to attempt to resolve Saxon's financial and operating difficulties. Several
of Saxon's unprofitable businesses were sold off and, at present, Saxon
is showing operating profits in excess of $4 million for the first six
months of the current fiscal year with annual sales of approximately
$400 million. Notwithstanding this progress, Saxon continues to have
a shareholders' deficit of approximately $200 million.
Several companies expressed interest in acquiring Saxon following its financial improvement. Saxon formed a Committee of its Board
of Directors to evaluate such proposals. The Committee, assisted by
Saxon's investment bankers, The First Boston Corporation, recommended acceptance of an offer by Alco Standard Corporation ("Alco").
The Alco proposal, as embodied in a letter of intent dated February
3, 1984, contemplated the submission of a Plan of Reorganization under
which, inter alia, (1) Alco will become the sole owner of the common
stock of Saxon (as reorganized); (2) Saxon's unsecured creditors will
receive in excess of $116 million in cash and $21.5 million in newly
issued Series B preferred stock; and (3) a new Series C preferred stock
having a face value of $5 million will be distributed to Saxon's unsecured
creditors and/or its equity security holders.
Following Board approval of the Alco proposal and further negotia-

tions, a Plan of Reorganization was filed with the Bankruptcy Court
on July 12, 1984. Pursuant to the Plan of Reorganization, instead
of issuing the Series C preferred stock as set forth in the letter of intent, Alco will issue Series B preferred stock having a face value of
$5 million to the equity holders of Saxon.
Several of Saxon's witnesses expressed concern the Alco would
withdraw from this transaction if there is a proxy fight in connection with a shareholders' meeting. Saxon relies on a Schedule 13D
filed by David F. Bolger on May 17, 1984 as evidence that such a
proxy fight is a very real possibility. The Schedule 13D states that
the Reporting Persons (Bolger, his wife, a revocable trust he created
and a partnership of which Bolger is the sole general partner) own
5.6% of Saxon's outstanding common stock and that they "may consider, [among other things] . . . the solicitation of proxies to replace

members of the current Board of Directors of [Saxon]. .. ."
Saxon points to these facts and the absence of any evidence that
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plaintiff is dissatisfied with the competency and performance of the
existing Board of Directors and management in support of its position
that a shareholders' meeting should not be ordered. Defendant argues
that plaintiff's motive in seeking the shareholders' meeting is to pressure
Saxon into revising the Alco reorganization to provide a larger payment to Saxon's equity security holders. Defendant contends that this

is not a valid reason to hold a meeting especially where, as here, plaintiff
and the other equity holders of Saxon have*no equity in the company.
In addition, defendant argues that it likely would be harmed if
a shareholders' meeting were ordered. Specifically, a proxy fight would
deplete Saxon's assets; defendant fears that employee relationships and
trade credit would suffer from such a contest; and the Alco funded
Plan of Reorganization could be jeopardized or withdrawn by an
amendment filed by a new Board of Directors.
[1] It is well settled under Delaware law that a shareholder's
right to compel an annual meeting pursuant to 8 Del. C. § 211 where
more than 13 months have elapsed without such a meeting is "vir-

tually absolute." Savin Business Machines Corp. v. Rapifax Corp., Del.
Ch., 375 A.2d 469 (1977). See also Coaxial Communications, Inc. v. CNA
FinancialCorporation, Del. Supr., 367 A.2d 994 (1976); Tweedy, Browne
& Knapp v. Cambridge Fund, Inc., Del. Ch., 318 A.2d 635 (1974).
Although this Court has exercised its discretion in determining the
timing of an annual meeting and has denied relief where plaintiff sought
to have a scheduled meeting date advanced, Savin Business Machines
Corp. v. Rapifax Corp., supra, there appear to be no Delaware cases
where a meeting has not either been ordered or held as scheduled
after plaintiff established a prima facie case under § 211.
[2, 3] Moreover, as Saxon acknowledges, the pendency of a proceeding in bankruptcy ordinarily will not impair the right of a
shareholder to compel an annual meeting:
[T]he right of the majority of stockholders to be represented
by directors of their own choice and thus to control corporate
policy is paramount and will not be disturbed unless a clear
case of abuse is made out.
In Rej. P. Linahan, Inc., 111 F.2d 590, 592 (2d Cir. 1940). Applying
the "dear case of abuse" standard, the United States Court of Appeals
for the Second Circuit more recently affirmed the lower courts' denial
of a shareholder's petition for a meeting of a corporation in Ohapter
11 based upon findings that, inter alia, (1) the shareholder was partly
responsible for the corporation's collapse; (2) pursuant to an SEC consent decree, the shareholder was required not to vote his stock against
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action recommended by a majority of the company's Board; and (3)
he was "frustrated in his efforts to smash the companies which he
brought into being because he [was] ousted from management and
control." In Re Potter Instrument Co., Inc., 593 F.2d 470, 474 (2d Cir.
1979).
Assuming, without deciding, that an annual meeting should not
be ordered where a clear case of abuse is made out, the evidence here
does not support such a finding. There are no facts demonstrating
that plaintiff is attempting to "smash" Saxon. It is reasonable to infer
that plaintiff hopes to obtain a more substantial payment to the Saxon
shareholders. However, it does not follow that the holding of an annual
meeting will scuttle the Alco funded plan. Under the plan submitted
to the Bankruptcy Court, Saxon's equity hoolders will receive $5 million
face value of preferred stock. Under a so-called "cramdown," Saxon's equity holders risk receiving no distribution. Thus, Saxon's
shareholders, like its creditors, have an interest in avoiding what Saxon sees as the potentially harmful effects of holding an annual meeting.
[4] Finally, the Bankruptcy Court decision in In Re Alrac
Corporation, No. B-74-3299 (Bankr. D. Conn., filed October 22, 1975),
relied upon by Saxon, is distinguishable on its facts and is not controlling
authority in any event. In Alrac, an annual meeting was sought after
a plan of arrangement under Chapter 11 had been confirmed and the
appeal from that order of confirmation had been argued and under
consideration for several months. The plan provided that the creditors
were to receive 60% of the outstanding stock of the debtor and the
court noted that, since there had been no stay of the confirmation
order pending the appeal, the debtor could have issued the controlling
stock interest to the creditors. The Bankruptcy Court concluded that
the creditors were equitable shareholders and would be prejudiced if
a meeting were held at which they were not entitled to vote. Here,
by contrast, the Plan of Reorganization has not been confirmed and
there could be a substantial delay if the meeting were postponed until
the confirmation process runs its full course.
Based upon the foregoing, I find that judgment should be entered
in favor of plaintiff. I request that counsel for the parties attend an
office conference on Monday, August 13, 1984 at 11 a.m. for the purpose of setting the date of the shareholders' meeting and resolving
any matters as to the conduct of the meeting which need to be
addressed.
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O'MALLEY v. TELE-COMMUNICATIONS,

INC.

Nos. 7273, 7283 & 7284
Court of Chancery of the State of Delaware, New Castle
August 29, 1984
Plaintiffs, minority shareholders of Athena Communication Corporation, who were cashed out when Athena Communications Corporations and Tele-Communications, Inc., defendants, merged, allege
in this cause of action that the cash-out price was grossly inadequate
and the directors of Athena and Tele-Communications breached their
fiduciary duty. Defendants moved to dismiss, claiming the suit merely
asserted a claim as to the value paid for the minority shares of stock
and that plaintiffs' exclusive remedy was to seek an appraisal of the
value of their shares. Plaintiffs moved to compel discovery as to the
course of conduct of the defendants which plaintiffs believed was
suspicious.
The court of chancery, per Vice-Chancellor Hartnctt, held that
plaintiffs were permitted to take limited discovery as to the issue
of when the agreement to buy was consummated because of unusual
factual circumstances present, and because the defendants opened the
door to the inquiry by setting forth in the proxy statement the fact
that negotiations took place.
1.

Federal Civil Procedure

0-

1832

In appropriate circumstances, materials outside the pleadings can
be introduced in response to a Rule 12(b)(6) motion. DEL. CH. CT.

R. 12(b)(6).
2.

Federal Civil Procedure

4==- 2533

If the motion to dismiss raises matters outside of the complaint,
then the motion is treated as a motion for summary judgment and
discovery is permitted.
3.

Federal Civil Procedure 03= 1741
Pretrial Procedure 0 531
A motion to dismiss is viewed with disfavor and is rarely granted.

4.

Corporations

C

187

Unless minority shareholders are permitted a limited discovery
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to inquire as to when the agreement between the majority shareholder
and the corporation was consummated, there is no practical way that
they can learn whether the statement made in the proxy statement
was a full disclosure as required under Delaware law.
Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, Wilmington, Delaware, for plaintiffs.
David A. Drexler, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendants.
HARTNETT, Vice-Chancellor
This is a consolidated suit in which plaintiffs challenge a merger

of Athena Communications Corporation ("Athena") and TeleCommunications, Inc. ("Tele-Communications").

As part of the

merger transaction, the minority shareholders of Athena were cashed
out. Plaintiffs alleged in the complaint that the cash-out price was grossly
inadequate and also claimed that the directors of Athena and TeleCommunications breached their fiduciary duties.
Defendants moved to dismiss this suit pursuant to Chancery Court
Rule 12(b)(6) for the failure of the complaint to state claims upon
which relief can be granted because the defendants claimed that the
suit merely asserts a claim as to the value paid for the minority shares
of stock and that plaintiffs' exclusive remedy therefore is to seek an
appraisal of the value of their shares pursuant to 8 Del. C. § 262.
See Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983).

Plaintiffs then sought to take limited discovery as to a course of
conduct of the defendants which plaintiffs believe is suspicious. The
suspicious transaction is that the holder of the largest block of stock
was paid a premium for his shares after the merger and the sale was
consummated through an intermediary. The proxy materials referred
to pre-merger negotiations between the corporation and the stockholder
but did not mention that any agreement had been entered into. Plaintiffs, suspecting some sort of secret deal, now wish to take discovery
to learn when the agreement to sell the stock was entered into. If plaintiffs find that a secret deal existed prior to the tender offer, they would
amend their complaint to allege that the proxy statement contained
false information.
Plaintiffs conceded that they do not, at the present time, have
any factual basis for alleging in the complaint that a secret sale was
agreed to prior to the merger.
Plaintiffs and the defendants concede, for the purpose of this
motion, that generally discovery is held in abeyance pending the disposition of a motion to dismiss. WRIGHT & MILLER, Federal Practice
and Procedure: Civil § 1357.
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It is also conceded, however, that the discovery now sought relates
to allegations other than the facts set forth in the complaint because
the complaint makes no mention of a failure to disclose facts in the
proxy statement.
Defendants argue that because the complaint alleges no wrongs
except inadequate value for the cashed-out shares, there is no basis
for permitting discovery and the complaint should be dismissed.
[1-3] The majority view in this country is that in appropriate
circumstances materials outside the pleadings can be introduced in
response to a Rule 12(b)(6) motion. WRIGHT & MILLER, supra
§ 1364. If the motion to dismiss raises matters outside of the complaint then the motion is treated as a motion for summary judgment
and discovery is permitted. WRIGHT & MILLER, supra § 1357.
And a motion to dismiss is viewed with disfavor and is rarely granted.
WRIGHT & MILLER, supra § 1357. See Alichelson v. Duncan, Del.
Supr., 407 A.2d 211 (1979).
In the present case the proxy materials disseminated by the defendants opened the door to an inquiry as to the premerger negotiations
between the corporation and the stockholder who sold his stock surreptitiously under suspicious circumstances by setting forth that the
negotiations occurred.
[4] Unless plaintiffs are permitted to inquire as to when the
agreement was consummated, there is no practical way that they can
learn whether the statement made in the proxy statement was a full
disclosure as is required under Delaware law. Lynch v. Vickers Energy
Corp., Del. Supr., 383 A.2d 278 (1978).
I will therefore, somewhat reluctantly, permit the plaintiffs to take
limited discovery as to the issue of when the agreement to buy was
consummated. In doing so, I am establishing no precedent but am
doing so only because of the unusual factual circumstances present
and because the defendants themselves opened the door to the inquiry
by setting forth in the proxy statements the fact that negotiations took
place.
Plaintiffs' motion to compel discovery is, therefore, granted. IT
IS SO ORDERED.
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RABKIN v. PHILIP A. HUNT CHEMICAL CORP.
No. 7547
Court of Chancery of the State of Delaware, New Castle
July 3, 1984
Plaintiff shareholders sought to enjoin a merger between defendant parent corporation and its subsidiary on the ground that defendant had intentionally timed the merger to avoid its contractual obligation, thereby breaching its fiduciary duty to minority shareholders.
Plaintiffs also alleged defendants' Schedule 13D statement constituted
a price commitment which formed the basis of a promissory estoppel
claim. Defendants moved to dismiss for failure to state a claim.
The court of chancery, per Vice-Chancellor Berger, in granting
defendant's motion to dismiss, held: (1) appraisal was an adequate
remedy absent fraud or misrepresentation; (2) where plaintiffs had no
right to be cashed out during term of agreement, defendant did not
breach its fiduciary duty by timing its purchase of minority shares
after the expiration of that agreement; and (3) plaintiff's promissory
estoppel claim failed since the language in Schedule 13D was too vague
to constitute a promise; alternatively, the Schedule 13D language could
be termed a restatement of the majority shareholder's duty and thus
the estoppel claim failed because estoppel cannot be predicated upon
a promise to do that which the promissor is already obliged to do.
Motion for preliminary injunction denied.
Plaintiffs' subsequent motion to amend the complaint was denied.
1.

Pleading

0

354(12)

In deciding a motion to dismiss for failure to state a claim, the
test is whether it appears with reasonable certainty that, under any
set of facts which could be proved to support the claim, the opposing
party would not be entitled to relief. All well pleaded factual allegations must be accepted as true, although legal conclusions are not
deemed admitted.
2.

Corporations

C:-

584

Where fraud, misrepresentations, self-dealing, deliberate waste of
corporate assets or gross and palpable overreaching are involved, an
appraisal remedy may not be adequate and traditional remedies remain available.
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Corporations

-

584

Absent fraud, appraisal is the minority stockholders' exclusive
remedy.
4.

Corporations

C

310(2)

Appraisal may be an adequate remedy even where there are allegations of unfair dealing.
5.

Corporations

0

310(1)

In an appraisal proceeding, all relevant factors including damages,
where appropriate, are to be considered in determining fair value.
6.

Corporations

C- 584

Where there are no allegations of nondisclosure, plaintiffs' entire
fairness claims will be determined in an appraisal proceeding.
7.

Estoppel

0= 85

In order to state a claim for promissory estoppel, plaintiffs must
allege: (1) the making of a promise; (2) with the intent to induce action
or forbearance based on the promise; (3) reliance; and (4) injury.
8.

Estoppel

0

85

Estoppel cannot be predicated upon a promise to do that which
the promissor is already obliged to do.
9.

Injunction

C

153

Where a complaint fails to state a claim, preliminary injunctive
relief must be denied.
10.

Injunction

C-

14

Preliminary injunctive relief will be denied where plaintiffs fail
to establish that they would suffer irreparable harm, and monetary relief
will compensate plaintiffs for any injuries sustained.
11.

Pleading

0-- 283(4)

Although amendments are generally freely granted, motions to
amend may be denied where, on the face of the pleading, it is clear
that the amended complaint would be subject to dismissal.
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Irving Morris, Esquire, and Joseph A. Rosenthal, Esquire, of

Morris & Rosenthal, Wilmington, Delaware, for plaintiffs.
R. Franklin Balotti, Esquire, and Karen Johnson, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for defendants
Olin Corporation and John M. Henske.
Martin P. Tully, Esquire, and David A. Jenkins, Esquire, for
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendants Philip A. Hunt Chemical Corporation, Alfred T. Blomquist,
and Robert T. Zetena.
Michael Hanrahan, Esquire, and Excetral K. Caldwell, Esquire,
of Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware,
for defendants John R. Bonniwell, Charles J. Lanse, Stephen R.
Petschek, and George J. Haufler.
Vice-Chancellor
These consolidated actions were brought by stockholders of Phillip
A. Hunt Chemical Corporation ("Hunt") to enjoin the proposed
merger of a wholly owned subsidiary of Olin Corporation ("Olin")
with and into Hunt whereby the public stockholders of Hunt will receive
$20 per share. Defendants, Hunt, Olin and Hunt's directors (Messrs.
Bonniwell, Blomquist, Lanse, Petschek, Zetena, Haufler and Henske)
moved to dismiss on various grounds shortly after the complaints were
filed. Those motions were briefed and argued but not decided prior
to the preliminary injunction hearing. At that hearing, defendants orally
moved for summary judgment on the same grounds advanced in their
original motions to dismiss. Plaintiffs oppose summary judgment on
the ground that there are material issues of fact in dispute. At the
end of the day on the date of the preliminary injunction hearing, plaintiffs filed a motion for leave to file an amended complaint. That motion has not been briefed or argued. For the reasons discussed hereafter,
plaintiffs' motions for a preliminary injunction and to amend their
complaints are denied and defendants' motion to dismiss is granted.
BERGER,

I.
Hunt is a Delaware corporation whose business includes the
developing and marketing of imaging chemicals for the photographic,
graphic arts, micro-electronics and electrostatic industries. Hunt has
5,688,470 shares outstanding which are traded on the New York and

Midwest Stock Exchanges. Olin is a Virginia corporation in the business
of manufacturing chemicals, metal, paper and cellophane products and
ammunition. On March 1, 1983, Olin acquired 63.4% of the outstanding common stock of Hunt. At present Olin owns approximately 64%
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of Hunt's common stock and three of its top executives are on Hunt's
nine member Board of Directors. Two of the remaining four Hunt
directors hold management positions with the company.
Olin purchased its majority interest in Hunt from Turner & Newall
Industries, Inc. ("Turner & Newall) pursuant to a Stock Purchase
Agreement (the "Agreement") dated December 27, 1982. The Agreement provided that Olin would purchase all of the Hunt stock owned
by Turner & Newal-63.4% of the Hunt common stock outstandingfor approximately $25 per share. In addition, Olin agreed that if it
or an affiliate were to acquire all or substantially all of the remaining
Hunt common stock within one year of the closing date, Olin would
pay the equivalent of at least the net purchase price per share
(approximately $25) (the "one year commitment"). The dosing date
was March 1, 1984.
Olin outlined the terms of the Agreement in a Schedule 13D filed
with the Securities and Exchange Commission on January 6, 1983.
After describing the one year commitment, the Olin Schedule 13D
stated:
If the remaining equity interest in [Hunt] is acquired after
such year, the per share consideration paid in any such transaction may be greater or less than the net purchase price
per share of Common Stock pursuant to the Agreement,
depending upon developments with respect to the business

of [Hunt] and general economic and other conditions existing
at the time of such transaction.
It is apparent that, from the outset, Olin anticipated that it would
eventually acquire the minority interest in Hunt. Olin's chief executive
officer expected as much when the Agreement was executed and, in
evaluating the Agreement, Olin prepared computations based upon
the assumption that it would acquire 100% of Hunt. However, for
the first six months after the closing date Olin gave no consideration
to the acquisition of Hunt's minority shares. In September, 1983 a
memorandum listing the pros and cons of such an acquisition was
circulated to the three Olin officers on Hunt's Board of Directors.
As against the numerous benefits to be derived from taking action
immediately, the memorandum identified, among 9thers, the disadvantage that Olin would be obligated to pay $25 per share whereas
after March 1, 1984 it could acquire the minority at a lower price.
In the memorandum, the figure used as an example was $21.50 per
share. Olin decided to do nothing at that time.
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Shortly before the expiration of the one year commitment, Olin
began taking steps to acquire the minority interest in Hunt. On
February 23, 1984, the Olin Board gave its Finance Committee the
power to authorize the acquisition. On March 23, 1984 Olin's senior
management requested Olin's investment bankers, Morgan Lewis
Githens & Ahn, Inc. ("Morgan Lewis"), to provide a fairness opinion
for a proposed acquisition of the minority interest in Hunt at $20 per
share. Four days later, Morgan Lewis opined that $20 per share is
fair to the minority stockholders of Hunt from a financial point of
view. On the same day, Olin's Finance Committee approved the proposed acquisition and Olin's chairman telephoned his counterpart at
Hunt to advise him of the cash merger proposal. The next day the
two companies issued a joint press release announcing Olin's intention to acquire Hunt's publicly held stock through a $20 per share

cash merger.
Hunt's Board of Directors immediately appointed a Special Committee of its outside directors to consider the Olin proposal. The Special
Committee retained independent investment bankers and attorneys to
evaluate the proposal. Approximately one month later the Special Com-

mittee met with plaintiffs' counsel to discuss the allegations in these
complaints (which had been filed within days after the public announcement at the end of March). The Special Committee also met with
its investment bankers on that day and was told that a range between
$19 and $25 per share would be fair to Hunt's minority stockholders.
Based upon that opinion, the Special Committee recommended that
Olin consider raising its price. Olin declined and a few days later the
Special Committee recommended approval of the merger proposal at
$20 per share.
The Hunt Board unanimously approved the merger proposal on
May 16, 1984 and issued a proxy statement on June 7, 1984. Olin

will vote its 64% of Hunt's common stock in favor of the merger.
The merger agreement does not provide for a majority of the minority
vote. Thus, absent court intervention, the merger will be approved

at the special stockholders' meeting scheduled to be held on July 6,
1984 and effectuated promptly thereafter.
II.
Of the four complaints in these consolidated actions, two are
virtually identical to the complaint filed by Frieda H. Rabkin and
Harry Lewis and will be discussed collectively as the "Rabkin Complaint." The remaining action filed by Eric, Allan and Nancy Emory
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(the "Emory Complaint") appears to advance a slightly different legal
theory and will be discussed separately where necessary. The gravamen
of all the complaints appears to be that the cash-out price is unfair.
For example, Rabkin alleges that the merger was a preconceived
fraudulent scheme which will "wrongfully deprive [Hunt's public
stockholders] . . . of their investment . . . for a grossly inadequate
consideration.... ."(1 16); the sole purpose of the merger is to obtain
the minority interest "for a fraudulently low and unfair price. .. ."
(1 17); the "intrinsic value of the common stock of Hunt is materially
in excess of $20 per share. . .

."

(1 22); and the merger price "is

grossly inadequate because it does not give adequate recognition to
Hunt's business and future prospects. . .

."

( 23) and because it

"violates Olin's promise" in its Schedule 13D as to the price that
would be paid after March 1, 1984 ( 26). In support of these allegations as to price, Rabkin alleges that Hunt's fourth quarter 1983 earnings from continued operations were three times greater than those
reported for the same period in 1982; its profit margin has shown
a "significant upward trend" during 1982 and 1983; and Hunt has
been expanding its manufacturing and distribution facilities and its
market base in recent years.
The Rabkin Complaint also alleges that Olin and its directors
knew, long before the expiration of the one year commitment, that
it would acquire the minority interest in Hunt. Rabkin alleges that
the failure to announce this intention prior to March 1, 1984, Olin's
intentional timing of the merger immediately after the expiration of
the one year commitment and the absence of arms' length negotiations
constitute a breach of fiduciary duty.
The Emory Complaint parallels the Rabkin Complaint with respect
to the allegations of unfair price and the facts alleged as to Hunt's
improved earnings and general business prospects. However, Emory
specifically alleges that the statement made in Olin's Schedule 13D,
quoted above, constitutes a price commitment and that Olin has failed
to abide by that "price commitment." In short, Emory alleges that
the Schedule 13D language forms the basis of a promissory estoppel
claim and that Hunt's public stockholders are third party beneficiaries
entitled to enforce the "price commitment."
III.
In deciding defendants' motions to dismiss for failure to state a
claim, the test is whether it appears with reasonable certainty that,
under any set of facts which could be proved to support the claim,
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plaintiff would not be entitled to relief. Fish Engineering Corporation v.

Hutchinson, Del. Ch., 162 A.2d 722 (1960). All well pleaded factual
allegations must be accepted as true, although legal conclusions and
unsupported factual conclusions are not deemed admitted. Weinberger
v. UOP, Inc., Del. Ch., 409 A.2d 1262 (1979). The complaints purport to allege three claims based upon the pending cash-out mergerbreach of the fiduciary duty of entire fairness, breach of fiduciary duty
under Schnell v. Chris-Craft Industries, Del. Supr., 285 A.2d 437 (1971)

and promissory estoppel. Each will be discussed in turn.
[2] The viability of plaintiffs' entire fairness claim turns upon
whether, following Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701
(1983), appraisal is an adequate remedy for plaintiffs under the facts
alleged. In Weinberger the Delaware Supreme Court expanded the
remedy available through appraisal and limited the circumstances under
which a stockholder may attack a cash-out merger through an entire
fairness claim:
...[t]he provisions of 8 Del. C. § 262, as herein construed,
• . .shall govern the financial remedy available to minority
shareholders in a cash-out merger. Thus, we return to the
well-established principles of Stauffer v. Standard Brands, Inc.,
Del. Supr., 187 A.2d 78 (1962) and David]. Greene & Co.
v. Schenley Industries, Inc., Del. Ch., 281 A.2d 20 (1971)

mandating a stockholder's recourse to the basic remedy of
an appraisal.
Id. at 715.
Traditional equitable remedies remain available to plaintiffs after
Weinberger in those cases where appraisal would not provide adequate
relief:
While a plaintiff's monetary remedy ordinarily should
be confined to the more liberalized appraisal proceeding herein
established, we do not intend any limitation on the historic
powers of the Chancellor to grant such other relief as the
facts of a particular case may dictate. The appraisal remedy
we approve may not be adequate in certain cases, particularly
where fraud, misrepresentation, self-dealing, deliberate waste
of corporate assets, or gross and palpable overreaching are
involved. Cole v. National Cash Credit Association, Del. Ch.,

156 A. 183, 187 (1931).
Id at 714.
[3] Stauffer and Schenley squarely stand for the proposition that,
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absent fraud, appraisal is the minority stockholders' exclusive remedy.
It is noteworthy that in Stauffer the complaint was dismissed notwithstanding the fact that it contained "conclusory allegations of oppressive
treatment of the minority by the parent corporation" and alleged that
the real value of the stock in question was at least $150 to $160 a
share as compared to the $150 cash-out price. Stauffer v. StandardBrands,
Inc., Del. Supr., 187 A.2d 78, 80 (1962). Similarly, in Schenley, the
court denied a preliminary injunction finding that plaintiffs' relief
"clearly lies in an appraisal proceeding" despite the fact that the
majority stockholder had engaged in self-dealing. David]. Greene &
Co. v. Schenley Industries, Inc., Del. Ch., 281 A.2d 30, 33 and 36 (1971).
[4] The discussion of entire fairness in Weinberger confirms the
conclusions reached in Stauffer and Schnley that appraisal may be an
adequate remedy even where there are allegations of unfair dealing:
S.. [T]he test for fairness is not a bifurcated one as between
fair dealing and fair price. All aspects of the issue must be
examined as a whole since the question is one of entire
fairness. However, in a non-fraudulent transaction, we
recognize that price may be the preponderant consideration
outweighing other features of the merger.

Weinberger v. UOP, Inc., supra at 711. In Weinberger, the Court found
evidence of both unfair dealing and unfair price and stated that "a
primary issue mandating reversal" was the non-disclosure of a feasibility
study indicating that the merger would have been a good investment
for the parent company at a price higher than what was offered.
Plaintiffs' complaints, read against this legal framework, do not
allege facts which, if true, would render appraisal an inadequate remedy.
First, plaintiffs' insistence that this is not a fair price case is contradicted
by the allegations in their complaints. The vast majority of the substantive allegations are directed to the issue of fair price and I conclude
that that aspect of entire fairness is the preponderant consideration
in this case.
[5] Second, plaintiffs are not precluded from obtaining relief
for the alleged unfair dealing through appraisal. Plaintiffs allege that
the merger was purposely timed to avoid the one year commitment
and that the merger price was not negotiated at arms length.
Significantly, the complaints do not allege any non-disclosures or
misrepresentations in connected with the transaction. Thus, all of the
minority stockholders of Hunt presumably are fully informed. If they
conclude, based upon the absence of negotiations, for example, that
the offered price is less than fair value, they will be free to pursue
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their appraisal remedy. Moreover, under the newly expanded appraisal
proceeding, all relevant factors including damages, where appropriate,
are to be considered in determining fair value. Weinberger v. UOP, Inc.,
supra at 713. If plaintiffs are able to establish that they were damages
by the alleged unfair dealing, those damages could be included in the
appraisal award.
[6] In brief, the issue is not whether defendants still have a duty
to treat the minority with entire fairness. They do. The issue is the
nature of the remedy available for an alleged breach of that duty.
Where, as here, there are no allegations of non-disclosures or
misrepresentation, Weinberger mandates that plaintiffs' entire fairness
claims be determined in an appraisal proceeding.
Plaintiffs also contend that Olin breached its fiduciary duty by
manipulating the timing of the merger for an inequitable purpose.
The complaints allege that Olin formed an intention to acquire the
minority interest in Hunt prior to the expiration of the one year com-

mitment but deliberately waited until after March 1, 1984 for the sole
purpose of avoiding its contractual obligation to pay $25 per share.
Relying upon Schnell v. Chris-CraftIndustries, Del. Supr., 285 A.2d 437

(1971), plaintiffs argue that these allegations, taken as true, state a
claim for breach of fiduciary duty. In Schnell, the Supreme Court held
that it was a breach of fiduciary duty for management to move up
the date of a stockholders' meeting for the improper purpose of
perpetuating itself in office even though the action taken was legally
permissible.
The rule announced in Schnell does not apply to the facts alleged
in these complaints. Olin has not impaired or infringed upon any rights
of the minority stockholders by waiting until the expiration of the one
year commitment before proposing the merger. This is so because
Hunt's minority stockholders had no right to be cashed-out during

that one year period. From March 1, 1983 to February 29, 1984 Olin
had a contractual obligation to pay the minority the equivalent of $25
per share even if the fair value of their stock was less than $25 per
share. Olin was under no fiduciary duty to act within that year, and
after that year Olin's fiduciary duties were no different than those
of any majority stockholder. I do not find it to be an improper purpose
under Schnell for Olin to have waited until it was free of its contractual
commitment in order to save itself a substantial sum of money.
As noted earlier, the complaints also appear to assert a promissory
estoppel claim. This theory is based upon the previously quoted
Schedule 13D language wherein Olin stated that, after the one year
commitment, it would pay more or less than $25 per share "depend-
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ing upon developments with respect to the business of [Hunt] and
general economic and other conditions existing at the time of such
transaction." Plaintiffs allege that the $20 per share price being offered
does not live up to this "commitment."
[7, 8] In order to state a claim for promissory estoppel, plaintiff must allege (i) the making of a promise; (ii) with the intent to
induce action or forbearance based on the promise; (iii) reliance; and
(iv) injury. Scott-Douglas Corp. v. Gryhound Corp., Del. Super., 304 A.2d
309, 319 (1973). Plaintiffs' promissory estoppel claim fails for either
of two reasons. First, the Schedule 13D language is too indefinite to
constitute a promise. See Santoni v. FDIC, 677 F.2d 174 (1st Cir. 1982).
Olin stated that the price it would pay would depend upon Hunt's
business, general economic conditions and "other conditions." This
last catch-all phrase is too vague and indefinite to form the basis of
a promise. Alternatively, the Schedule 13D language, read as a whole,
may fairly be interpreted to be a restatement of Olin's fiduciary duty
to pay the minority stockholders of Hunt a fair price. Estoppel cannot
be predicated upon a promise to do that which the promisor is already
obliged to do. Danby v. Osteopathic Association of Delaware, Del. Super.,
104 A.2d 903 (1954).
In sum, I conclude that the complaints fail to state claims upon
which relief may be granted. Having determined that defendants'
motions to dismiss should be granted on this ground, it becomes
unnecessary to consider the other grounds for dismissal advanced by
defendants.
IV.
[9, 10] Plaintiffs' motion for a preliminary injunction must be
denied in part for the reasons discussed in connection with the motions
to dismiss. The evidence adduced by plaintiffs through discovery fails
to demonstrate a probability of success on the merits. At best, that
evidence merely fleshes out some of the allegations in plaintiffs' complaints. Inasmuch as I have held that the complaints fail to state a
claim, it follows that preliminary injunctive relief must be denied. In
addition, plaintiffs failed to establish that they would suffer irreparable
harm. They acknowledge that the minority stockholders of Hunt have
no right to continued equity participation in the company. Thus, absent fraud or misrepresentations (neither of which have been alleged
or demonstrated by the evidence), monetary relief will compensate
plaintiffs for any injuries sustained.

